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^    No.  4829. 
Mrs.  Josephine  Decuir  v,  John  G.  Benson.* 

The  act  of  the  Le/cialatare  of  Lonisiana,  No.  38  of  tbe  session  of  1^69,  is  not  in  conflict  with 
article  1,  section  8,  of  the  constitation  of  the  United  States,  nor  is  it  in  couHict  with  arti- 
cle 14,  section  1,  of  said  constitution.  Act  No.  38  docs  not  undertake  to  regulate  com- 
merce. The  first  section  of  act  38  forbids  those  engaj^ed  in  the  busincns  of  common 
carriers  of  passengers  Irom  discriminating  against  the  passengers  on  account  of  race 
and  color.  That  is  the  auhstance  of  the  section  so  far  as  applicable  to  this  case.  It  was 
aaacted  solely  to  protect  the  newly  enfranchised  citizens  of  the  United  Stutes  within  the 
limits  of  LouiBiana,  irom  the  effects  of  prejudice  against  them.  It  was  not  in  an 3*  mmh 
ner  to  affect  the  commercial  interests  of  any  State  or  foreign  nation,  or  of  the  citizens 
thereof. 

TIw  above  mentioned  act,  No.  38  of  the  session  of  1869,  does  not  violate  section  1  of^ article 
14  of  the  constitntion  of  the  United.  States-  No  one  Is  deprived  of  life,  liberty,  or  prop, 
erty,  without  due  process  of  law  by  said  statute.  The  x)osition  that,  because  one's  prop- 
erty can  not  be  taken  without  due  process  of  law,  therefore  a  coiHmoii  earner  can  con- 
duct his  business  as  he  pleases,  without  reference  to  the  rights  of  the  public,  is  so 
illogical  that  it  is  only  necessary  to  state  it  to  expose  its  fallacy. 

la  truth  the  right  of  the  plaintiff  to  sue  the  defendant  for  damages  would  be  the  same, 
whether  act  No.  38  existed  or  not.  But  the  act  is  in  perfect  accordance  with  the  con- 
stitution of  tbe  United  States. 

That  tiie  common  carrier  may  make  reasonable  rules  and  regulations  for  the  government  of 
the  passengers  on  board  his  boat  or  vessel  is  admitted,  but  it  can  not  be  pretended  that 
a  regulation,  which  is  founded  on  prejudice  and  which  is  in  violation  of  law  is  reason- 
able. 

APP£AL  from  tbe  Fifth  District  Court,  parish  of  Orleans.     Culloin, 
J.    E,  S,   W<Mhingtonf^  8,  B,  StMer,  for  plaintiff  and  appellee. 
Bentinck  Egan,  for  clefendant  and  appellant. 
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LuDELiNG,  0.  J.  The  plaintiff  alleges  that  in  July,  1872,  being  in 
the  citj  of  New  Orleans,  and  desiring  to  go  to  her  plantation,  in  the 
parish  ot  Poitfte  Coupee,  she  went  on  board  the  steamboat  Governor 
Allen,  a  packet  engaged  in  the  business  of  common  carrier  of  passen- 
gers, and  plying  between  New  Orleans  and  Yicksburg,  and  that  she 
was  refused  a  berth  in  the  cabin  and  denied  the  right  to  take  her 
meals  at  the  table  with  the  other  passengers;  and  that  she  was  forced 
to  remain  in  a  small  compartment  in  the  rear  of  the  boat,  without  the 
common  convenience  granted  to  other  passengers,  solely  on  the  ground 
that  she  is  a  colored  person.  She  alleges  that  she  is  well  educated, 
resided  in  Paris,  France,  several  years,  and  that  the  treatment  above 
mentioned  is  not  only  a  gross  iufraction  of  her  rights  under  the  con- 
stitution and  laws  of  the  United  States  and  of  this  State,  but  was  also 
an  indignity  to  her  personally,  which  shocked  her  feelings  and  caused 
her  mental  pain,  shame  and  mortification.  Siie  prays  for  $25,000  ac- 
tual damages  and  $50,000  exemplary  damages. 

The  defendant  filed  an  exception,  in  which  he  pleaded  want  of  juris- 
diction in  the  State  court  ratwne  matericB,  as,  he  alleges,  *'the  matters 
set  up  are  admiralty  matters,  over  which  the  United  States  Court  alone 
has  jurisdiction.''  This  plea  was  overruled,  and  the  other  parts  of  the 
exception  were  referred  to  the  merits.  In  his  answer  the  defendant 
reiterates  the  objections  urged  in  his  exception.    They  are  as  follows  i 

First — A  general  denial. 

Second — ^That  the  steamer  Governor  Allen  was  on  the  twentieth  July, 
1872,  and  had  been  some  years  before,  enrolled  and  licensed  under  the 
laws  of  the  United  States  to  pursue  the  coasting  trade,  and  was  in  the 
month  of  July,  1872,  actually  engaged  in  commerce  and  navigation 
between  the  ports  ot  New  Orleans  and  Vicksburg,  in  the  State  of  Mis- 
sissippi, and  that  the  13th  article  of  the  Constitution  of  the  State  of 
Louisiana,  and  the  act  No.  38  of  1869,  of  said  State,  so  far  as  they 
attempted  to  regulate  steamboats,  are  in  conflict  with  article  1,  section 
8,  of  the  constitution  of  the  United  States,  giving  Congress  exclusive 
power  to  regulate  commerce  among  the  several  States,  and  are  conse- 
quently null  and  void. 

T/«rrf— That  he  has  by  law  a  right  to  regulate  and  prescribe  rules 
for  the  accommodation  of  passengers  on  the  steamer  Governor  Allen  ; 
that  the  boat  is  private  property,  and  does  not  belong  to  the  public, 
and  any  law  attempting  to  prevent  him  from  regulating  said  steam- 
boat to  the  best  advantage,  and  for  the  interest  of  her  owner,  would 
be  ill  violation  of  article  14,  section  1,  of  the  amendment  to  the  con- 
stitution ot  the  United  States,  prohibiting  any  State  from  depriving 
any  person  of  his  property  without  due  process  of  law. 

Fourth — That  there  is  now  and  always  has  been  a  well  known  regu- 
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latioD  on  the  steamer  Governor  Allen,  as  well  as  all  other  boats  en- 
gaged in  commerce  and  navigation  between  the  port  of  New  Orleans 
and  the  various  ports  and  places  on  the  Mississippi  and  tributary 
rivers;  that  colored  persons  are  not  placed  in  the  same  cabin  as  white 
persons,  or  allowed  to  eat  at  the  same  table  with  them;  that  this  reg- 
ulation is  reasonable,  usual  and  customary,  and  is  made  for  the  pro- 
tection of  their  business,  and  was  well  known  to  the  plaintiff  in  this 
cause  in  July,  1872.  and  had  been  known  to  her  for  many  years  pre- 
vious. 

Fifth — That  the  steamer  Governor  Allen  has  a  cabin  called  the  Bu- 
reau for  exclusive  accommodation  of  colored  persons;  provided  with 
state  rooms  and  all  the  conveniences  of  the  cabin  appropriated  for  the 
exclusive  use  of  white  persons;  that  plaintiff  was  tendered  a  state 
room  in  said  bureau  cabin  appropriated  for  the  exclusive  use  of  colored 
persons,  according  to  the  well  known  rules  and  regulations  of  the 
boat;  and  instead  of  acceptin«;r  it,  took  a  seat  in  the  recess  of  the  boat 
iD  the  rear  of  the  ladies'  cabin,  where  she  was  offered  a  stretcher, 
which  she  declined. 

Sixth — ^That  she  was  distinctly  informed  before  she  came  on  the  boat 
by  the  clerk  to  a  person  who  applied  to  him  on  her  behalf  that  she 
could  not  be  accommodated  in  the  cabin  for  white  persons,  but  would 
be  put  in  the  bureau  or  cabin  for  colored  persons,  and  that  she  came 
on  the  boat  with  that  understanding  and  without  complaint,  and  only 
paid  $5 — the  amount  charged  in  said  cabin — and  that  the  other  pass- 
engers are  charged  $7  lo  Hermitage  Landing. 

There  was  judgment  in  favor  of  tlie  plaintiff  for  one  thousand  dol- 
lars, and  the  defendant  has  appealed. 

We  think  the  exception  to  the  jurisdiction  of  the  court  was  properly 
overruled.     See  20  An.  432,  and  22  How.  244. 

The  evidence  sustains  the  material  allegations  of  the  petition.  The 
defiendant  himself,  a  witness  in  the  case,  states:  *'I  would  not  have 
given  her  a  room  if  they  had  not  all  been  taken."  He  had  previously 
stated  that  be  did  not  know  if  there  was  a  vacant  room — that  he 
thought  there  were  unoccupied  berths  in  some  of  the  rooms.  When 
asked  if  the  reason  for  refusing  to  give  her  a  berth  in  the  cabin  was 
on  account  of  her  being  a  colored  person,  he  answered  :  '*  Yes,  sir,  as 
being  contrary  to  the  rules  of  the  boat." 

Two  constitutional  questions  are  presented  for  solution  :  Is  the  act 
of  1869,  No.  38,  in  conflict  with  article  1,  section  8  of  the  constitution 
of  the  United  States  ?  Is  it  in  conflict  with  article  14,  section  1,  of 
said  constitution  1 

It  is  insisted  that  act  No.  38,  of  the  General  Assembly  passed  in 
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1869,  violates  article  1,  section  8,  of  the  constitution  of  tbe  United 
States,  because  it  nndertakes  to  regulate  commerce. 

This  is  a  mistake.  The  act  does  not  make  any  regulation  of  com- 
merce. The  act  was  passed  to  carry  into  effect  the  provisions  of  arti- 
cle 13  of  the  State  constitution,  which  declares  that  "  all  persons  shall 
enjoy  equal  rights  and  privileges  upon  any  conveyance  of  a  public 
character ;  and  all  places  of  business  or  public  resort,  or  for  which  a 
license  is  required  by  either  State,  parish  or  municipal  authority,  shall 
be  deemed  places  of  a  public  character,  and  shall  be  open  to  the  ac- 
commodation and  patronage  of  all  persons  without  distinction  or  dis- 
crimination on  account  of  race  or  color. '^  The  act  contains  five  sec- 
tions.   The  first  and  fourth  alone  are  applicable  to  this  case. 

The  first  section  provides  ''that  all  persoDs  engaged  within  this 
State  in  the  business  of  common  carriers  of  passengers  shall  have  the 
right  to  refuse  to  admit  any  person  to  any  railroad  cars,  street  cars, 
steamboats  or  other  water  crafts,  stage  coaches,  omnibuses  or  other 
vehicle,  or  to  expel  any  person  therefrom  after  admission,  when  such 
person  shall,  on  demand,  refuse  or  neglect  to  pay  the  customary  fare, 
or  when  such  person  shall  be  of  infamous  character,  or  shall  be  guilty, 
after  admission  to  the  conveyance  of  the  carrier,  of  gross,  vulgar  or 
disorderly  conduct,  or  who  shall  commit  any  act  tending  to  injure  the 
business  of  the  carrier,  prescribed  fot  the  management  of  his  business 
after  such  rules  and  regulations  shall  have  been  made  known  ;  pro- 
vided, said  rules  and  regulations  make  no  discrimination  on  account  of 
race  or  color ;  and  shall  have  the  rigl/t  to  refuse  any  person  admission 
to  euch  conveyance  when  there  is  not  room  or  suitable  accommoda- 
tions j  and  except  in  cases  above  enumerated,  all  persons  engaged  in 
the  business  of  common  carrieis  of  passengers  are  forbidden  to  refuse 
admission  to  their  conveyance,  or  to  expel  therefrom  any  person 
whomsoever." 

The  fourth  section  provides  *'  that  for  a  violation  of  any  of  the  pro- 
visions- of  the  first  and  second  sections  of  this  act,  the  party  injured 
shall  have  the  right  of  action  to  recover  any  damages,  exemplary  as 
well  as  actual,  which  he  may  sustain,  before  any  court  of  competent 
jurisdiction." 

The  first  section  forbids  those  eugaged  in  the  business  of  common 
carriers  of  passengers  from  discriminating  against  the  passengers  on 
account  of  race  or  color,  and  that  is  the  substance  of  the  section  so  far 
as  it  is  applicable  to  this  case.  It  was  epacted  solely  to  protect  the 
newly  enfranchised  citizens  of  the  United  States,  within  the  limits  of 
Louisiana,  from  the  effects  of  prejudice  against  them.  It  does  not,  in 
any  manner,  affect  the  commercial  interest  of  any  State  or  foreign  na- 
tion or  of  the  citizens  thereof. 
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The  objection  that  the  act  No.  38  violates  section  1  of  article  14  is 
utterly  untenable.  No  one  is  deprived  of  life,  liberty  or  property, 
without  dae  process  of  law  by  said  statute.  The  position  that  because 
one's  property  can  not  be  taken  without  due  process  of  law,  therefore 
a  common  carrier  can  conduct  his  business  as  he  chooses,  without  ref- 
erence to  the  rights  of  the  public,  is  so  illogical  that  it  is  only  neces- 
Bary  to  state  it  to  expose  its  fallacy.  ^*  The  rights  and  responsibilities 
of  the  common  carrier  may  be  briefly  stated  thus :  He  is  bound  to 
take  the  goods  of  all  who  offer,  if  he  be  the  carrier  of  goods,  and  the 
persons  of  all  who  offer,  if  he  be  a  carrier  of  passengers ;  to  take  due 
care  and  to  make  due  transport  and  due  delivery  of  them.  He  has  a 
lien  on  the  goods  which  he  carries,  and  on  the  baggage  of  the  passen- 
gers for  his  compensation. 

He  is  liable  for  all  loss  or  ipjury  to  the  goods  under  his  charge, 
unless  it  happens  from  the  act  of  God  or  from  the  public  enemy."  Par- 
sons* Mercantile  Law,  207. 

If  be  be  a  common  carrier  of  passengers  he  must  receive  all  who  offer, 
carry  tbem  over  the  whole  route,  demand  only  the  usual  compensa- 
tioD,  and  treat  all  alike,  unless  there  be  actual  or  sufficient  reason  for 
the  distinction,  such  as  the  filthy  appearance,  dangerous  condition,  or 
misconduct  of  a  passenger ;  and  for  failure  in  any  of  these  particulars 
he  is  responsible  to  the  extent  of  the  damage  occasioned  thereby,  in- 
cluding pain  or  injury  to  the  feelings.  Chamberlain  v.  Chandler,  3 
Mason,  142;  5  La.  Keene  v.  Lizardi,  431 }  Black  t;.  Bannerman,  10  An. 
1;  1  McLean  550;  3  McLean,  24  Parsons'  Mercantile  Law,  207;  3  Kent 
ed.  1832,  160. 

In  Keene  v.  Lizardi,  Judge  Porter,  as  the  organ  of  the  court,  quoted 
the  following  language  of  Judge  Story,  as  expressing  the  ideas  of  the 
eoart  on  this  subject.  '^  In  respect  to  passengers,  the  case  of  the  mas- 
ter is  one  of  peculiar  responsibility  and  delicacy.  The  contract  with 
him  is  not  for  mere  ship  room,  and  personal  existence  on  board,  hut 
for  reasonable  food,  comforts,  necessaries  and  kindness.  It  is  a  stipu- 
lation not  for  toleration  merely,  but  for  respectful  treatment,  for  the 
decency  of  demeanor,  which  constitutes  the  charm  of  social  life,  for 
that  attention  which  mitigates  evils  without  reluctance,  and  that 
promptitude  which  administers  aid  to  distress.  In  respect  to  females 
it  procteds  yet  further ;  it  includes  an  implied  stipulation  against  gen- 
eral obscenity,  that  immodesty  of  approach  which  borders  on  lascivi- 
ousness,  and  against  that  wanton  disregard  of  the  feelings,  which 
aggravates  every  evil,  and  endeavors  by  the  excitement  of  terrors  and 
cool  malignancy  of  conduct  to  inflict  torture  on  susceptible  minds." 

In  truth  the  right  of  the  plaintiff  to  sue  the  defendant  for  damages 
would  be  the  same,  whether  act  No.  38  existed  or  not;  but  the  act  is 
in  perfect  accord  with  the  constitution  of  the  United  States. 
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'*  All  persoDB  born  or  Daturalized  in  the  United  States  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the 
State  wherein  they  reside.  No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States,  etc."  Fourteenth  amendment  of  the  constitution  of  the 
United  States. 

It  is  settled,  in  this  State  at  least,  that  colored  persons  now  have  all 
the  civil  and  political  right*  which  white  persons  enjoy.  See  succes- 
sion of  Caballero  and  Hoss  &.  Elder  v.  Hart  et  al.  25  An. 

Mrs.  Decuir  was  denied  the  right  to  go  into  the  ladies'  cabin.  She 
was  compelled  to  remain  in  a  small  compartment  back  of  the  ladies' 
cabin,  or  to  go  into  the  **  colored  bureau,"  and  to  take  her  meals  there 
also.  If  she  had  been  a  white  lady,  it  will  not  be  denied  that  she 
would  have  had  just  cause  for  complaint.  Under  the  constitution  and 
laws  of  the  United  States  and  of  this  State,  she  was  entitled  to  the 
same  rights  and  privileges,  while  upon  the  defendant's  boat,  which 
were  possessed  and  exercised  by  white  persons.  In  a  recent  case, 
Chief  Justice  Beck,  of  Iowa,  held  the  following  language,  which  we 
adopt:  "These  rights  and  privileges  rest  upon  the  equality  of  all 
before  the  law,  the  very  foundation  principle  of  our  government.  If 
the  negro  must  submit  to  different  treatment,  to  accommodations 
inferior  to  those  given  to  the  white  ^an,  when  transported  by  public 
carriers,  he  is  deprived  of  the  benefits  of  this  very  equality.  His  con- 
tract would  not  secure  him  the  same  privileges  and  the  same  rights 
that  a  like  contract  made  with  the  same  party,  by  his  white  fellow 
citizen,  would  bestow  upon  the  latter."  Cager  v.  Northwestern  Union 
Packet  Company,  American  Law  Register  for  March,  1874. 

The  defendant  relies  also  upon  the  fact  that,  by  regulation  and  the 
established  course  of  business  on  steamboats,  colored  persons  were  not 
received  as  cabin  passeugers,  and  not  allowed  the  use  of  the  cabins; 
that  tliey  have  the  right  to  make  regulations  for  the  comfort  and  con- 
venience of  the  passengers,  and  that  said  regulation  was  reasonable. 

That  the  common  carrier  may  make  reasonable  rules  and  regulations 
for  the  government  of  the  passengers  on  board  his  boat  or  vessel  is 
admitted,  but  it  can  not  be  pretended  that  a  regulation,  which  is 
founded  on  prejudice  and  which  is  in  violation  of  law,  is  reasonable. 

The  appellee  has  not  asked  for  an  increase  of  the  judgment. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  dis- 
trict court  be  affirmed,  with  costs  of  appeal. 

Wyly,  J.,  dissenting.  Article  13  of  the  constitution  provides  that 
*'  all  persons  shall  enjoy  equal  rights  and  privileges  upon  any  convey- 
ance of  a  public  character."  ♦  ♦  •  •  ♦ 

Act  No.  38,  of  the  acts  of  1869,  an  act   to  carry  said  article  into 
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effect,  provides  in  sabstaDce  that,  for  certain  caases,  (sach  as  improper 
condact,  iufanious  character,  or  refusal  to  pay  the  fare),  all  persons 
engaged  in  the  business  of  common  carriers  shall  have  the  right  to  re- 
fuse to  admit  passengers  or  to  expel  them  from  their  steamboats  or 
other  water  crafts,  railroad  cars  or  other  vehicles ;  provided^  they  make 
DO  distinction  on  account  of  race  or  color.  And  for  violating  this 
provision,  the  party  injured  shall  have  the  right  to  recover  any  dam- 
age, exemplary  as  well  as  actual,  which  he  may  sustain. 

Assuming  that  the  meaning  ot  this  legislation  is  that  no  colored 
person  shall  be  excluded  from  the  cabin  and  table  of  a  steamboat, 
OBually  occupied  by  white  passengers,  and,  if  so  excluded,  he  shall  have 
the  right  to  recover  damages  on  account  thereof,  the  question  is,  were 
these  enactments  obligatory  on  the  steamboat  Governor  Allen,  en- 
gaged in  carrying  passengers  and  freight  between  New  Orleans  and 
Yicksburg,  Louisiana  and  Mississippi  ? 

Was  the  steamboat  Governor  Allen,  en;^aged  in  commerce  between 
the  States  under  a  license  issued  by  the  United  States,  bound  to  ob- 
serve this  local  or  State  legislation  regulating  the  entertainment  of 
passengers,  requiring  them  to  set  at  the  sam»  table  and  occupy  the 
same  cabin  ? 

This  legislation  being  in  force,  coula  the  Governor  Allen  provide 
for  her  passengers  two  cabins  and  tables  affording  equ  il  accommoda- 
tioDS,  one  exclusively  ior  white  passengers  and  the  other  exclusively 
for  colored  passengers,  and  having  so  provided  assign  each  passenger 
to  his  proper  place  ? 

I  speak  not  now  of  the  right  resulting  from  a  contract,  express  or 
implied,  between  the  passenger  and  the  boat;  because  if  the'boat  con- 
tract to  carry  a  colored  passenger  in  the  white  cabin,  and  fails  to  do 
so,  it  will  be  responsible  for  a  breach  of  that  contract. 

Such  a  contract  would  depend  for  its  existence  in  no  manner  upon 
the  legislation  to  which  I  have  referred. 

The  inquiry  is,  has  the  State  of  Louisiana  authority  to  make  it 
unlawful  for  a  steamboat  engaged  in  commerce  between  the  States,  to 
provide  separate  cabins  and  accommodations  for  the  white  and  col- 
ored passengers? 

In  my  opinion  she  can  not  do  so,  without  encroaching  upon  the 
power  conferred  by  the  constitution  of  the  United  States  upon  Con- 
gress, to  regulate  commerce  among  the  States. 

If  Louisiana  can  require  the  passengers  to  be  mixed,  and  make  it 
unlawful  for  the  whites  to  be  assigned  to  one  cabin  and  the  colored  to 
another,  why  may  not  Mississippi  require  the  white  and  the  colored 
passengers  to  have  separate  apartments  a^nd  make  it  a  penal  offense 
for  them  to  be  mixed  in  the  same  cabin  ? 
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If  one  State  has  jurisdictioD  on  the  subject,  why  has  not  the  other  ? 

If  each  haye  jurisdiction,  each  can  pass  just  such  laws  as  it  deems 
necessary  in  the  premises.  Now  what  would  be  the  consequence  of 
such  a  state  of  affairs  f  The  result  would  be  that  the  boat  could  carry 
no  passengers.  If  it  should  carry  passengers  mixed  in  the  same  cabin ^ 
conformably  to  the  laws  of  Louisiana,  it  would  incur  the  penalty  pre- 
scribed by  Mississippi  for  mixing  white  and  colored  passengers. 

If  the  States  have  authority  to  pass  conflicting  laws,  which  in  effect 
would  prohibit  the  transportation  of  passengers  on  steamboats  from 
one  State  to  the  other,  why  may  they  not  enact  similar  laws  in  regard 
to  freight  f 

And  if  they  can  legislate  upon  the  subject  of  passengers  and  the 
subject  of  freight,  passing  on  steamboats  between  the  States,  are  they 
not  in  effect  regulating  commerce  among  the  States,  in  contravention 
of  the  constitution  of  the  United  States? 

It  was  to  prevent  this  very  conflict  of  authority  between  the  States^ 
that  the  founders  of  our  government  wisely  provided  that  Congress 
alone  should  have  power  to  regulate  commerce  among  the  several 
States.  * 

I  can  not  regard  the  constitutional  provision  and  the  statute  of  this 
State,  as  applied  by  the  majority  of  the  court  in  this  case,  otherwise 
than  as  enactments  of  a  State  to  regulate  commerce,  between  the 
States,  in  contravention  of  the  constitution  of  the  United  States. 
They  are  in  no  sense  enactments  springing  from  the  exercise  of  police 
power,  because  the  police  power  of  a  State  can  not  extend  beyond  its- 
own  limits.  It  can  not  be  brought  into  activity  to  regulate  commerce 
between  the  States,  to  prescribe  how  freight  shall  be  carried  or  pass- 
engers accommodated  upon  steamboats  running  from  one  State  to 
another. 

Having  shown,  as  I  think,  conclusively,  that  the  enactments  of  Lou- 
isiana, as  applied  in  this  case  by  the  minority  of  the  court,  contravene 
the  constitution  of  the  United  States,  I  think  I  may  safely  affirm  that 
it  was  not  unlawful  for  the  Governor  Allen  to  have  two  separate  cabins 
and  tables,  one  for  the  white  and  the  other  for  the  colored  passengers, 
affording  like  accommodations  to  each;  and  in  assigning  each  passen- 
ger to  his  proper  place  the  captain  or  clerk  committed  no  illegal  act. 

If  there  was  no  law  prohibiting  the  oxiiversal  custom  of  steamboats 
in  this  trade  from  having  separate  cabins  for  the  white  and  colored 
passengers,  that  custom  surely  was  not  an  unlawful  custom. 

I  entirely  agree  with  our  learned  brother  below,  that  every  custom 
must  yield  to  positive  law ;  an4  it  was  useless  for  the  defendant  to 
prove  a  custom  contravening  a  prohibitory  law. 

But  the  precise  question  is,  was  the  custom,  which  the  defendant 
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proved  by  overwhelming  evidence  to  be  aniversal  among  all  the  boats 
na?igatiDg  the  lower  Misaissippi,  an  anlawful  castom ;  was  it  a  castom 
in  contravention  of  a  prohibitory  law  Y 

Lajing  oat  of  view  the  enactments  of  Loaisiana;  which,  I  think,  I 
bave  fally  shown  have  no  application  to  boats  like  the  Grovernor 
Allen,  engaged  in  commerce  between  the  States,  I  boldly  assert  that 
the  castom  in  qaestion  was  not  unlawful,  that  it  contravened  no  pro- 
Mbitory  law. 

Now  let  us  examine  the  testimony  of  the  witnesses  in  regard  to  the 
cutom  or  regulation  to  which  I  have  referred. 

Thomas  P.  Leathers,  a  witness,  says:  I  have  been  engaged  in 
flteamboatiug  for  the  last  thirty -six  years;  my  principal  trade  has  been 
between  New  Orleans  and  Vioksburg,  Mississippi;  have  been  running 
boats  there  for  the  last  thirty-three  years  as  master;  I  am  now  master 
of  the  steamer  Natchez,  a  weekly  packet  between  New  Orleans  and 
Vieksburg ;  was  on  the  steamer  Governor  Allen  when  Mr.  Washington 
came  on  board  and  applied  for  a  passage  for  some  person — did  not  see 
vho;  heard  the  clerk  of  the  boat  tell  him  that  if  she  was  a  colored 
penoD  she  could  only  be  accomm*odated  in  the  colored  cabin  ;  think 
this  was  in  July,  1872;  the  Allen  was  then  running  in  place  of  my 
boat,  the  Natchez,  carrying  the  mail ;  heard  nothing  more ;  this  was 
Saturday  evening  before  the  boat  backed  out  from  the  wharf;  witness 
went  with  the  boat  to  Carroll  ton ;  witness  is  familiar  with  the  custom 
and  regulation  of  steamboats  carrying  colored  persons;  it  is  usual  to 
We  a  colored  cabin  lor  their  accommodation,  separate  and  distinct 
from  all  others ;  this  custom  is  well  k^own  among  all  persons  travel- 
ing upon  the  river,  both  white  and  black ;  it  is  a  reasonable  regulation^ 
and  prevaUs  among  all  boats  coming  to  this  port;  the  colored  passen- 
gers on  my  boat  are  accommodated  as  well  as  the  white,  and  are 
provided  with  the  same  bill  of  fare,  but  distinct  and  separate  apart- 
ments ;  the  rule  on  my  boat  is  to  keep  the  officers  in  a  separate  cabin ; 
the  waiters  have  a  separate  one ;  the  ladies  have  a  separate  one;  the 
gentlemen  have  a  separate  one ;  the  ladies'  servants  have  a  separate 
one,  and  the  colored  passengers  another ;  each  one  is  separate  and 
distinct  from  the  others,  and  have  separate  tables;  the  steamboat 
Governor  Allen  is  regulated  the  same  way  my  boat  is  regulated.  This 
legulation  and  custom  among  steamboats  coming  to  this  port  of  keep- 
ing the  white  and  colored  cabin  passengers  separate,  has  prevailed 
OTer  since  I  have  been  steamboat: ng ;  I  have  never  heard  of  any  other;, 
this  regulation  is  made  for  the  accommodation  of  the  whole  traveling 
community,  because  there  are  a  large  majority  of  white  people  who  do 
not  wish  to  be  mixed  up  with  the  colored  people,  and  the  colored  peo- 
ple do  not  wish  to  be  mixed  up  with  the  white  people ;  it  would  be 
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impossible  to  run  a  steamboat  without  tliis  regulation ;  it  is  just 
as  essential  as  to  keep  the  gentlemen  and  ladies'  cabin  separate ;  I 
think  the  colored  tra^^el  in  my  trade  is  between  a  fourth  and  fifth  of 
the  whole,  that  is,  the  white  persons  traveling  are  about  four-fifths  of 
the  whole,  or  near  that ;  about  one-half  that  travel  is  for  pleasure ;  if 
I  did  not  have  rules  and  regulations  for  my  boat,  and  accommodation 
of  my  passengers,  I  do  not  think  I  would  have  any,  either  white  or 
colored ;  the  white  passengers  are  charged  about  twenty -five  per  cent, 
more  than  the  colored,  though  they  get  the  same  accommodation ; 
Lieutenant  Governor  Dunn  was  a  pass^enger  on  my  boat  just  before 
his  death;  I  gave  him  a  state  room  in  the  colored  cabin,  where  he 
preferred  to  be,  as  he  asked  for  it;  I  have  also  had  senator  Revels 
travel  on  my  boat,  and  he  informed  me  that  the  separate  cabin  was  the 
only  way  to  give  satisfaction  to  the  white  and  colored  race ;  that  they 
must  be  kept  separate ;  he  was  always  accommodated  in  the  colored 
cabin;  I  have  also  frequently  had  other  colored  members  of  the  legis- 
lature, of  both  Louisiana  and  Mississippi,  and  always  put  them  in  the 
colored  cabin,  and  never  heard  of  any  complaint  from  them  on  that 
score. 

John  W.  Cannon,  states  in  substance,  that  he  is  master  and  owner 
of  the  steamer  R.  E.  Lee,  and  owner  of  her  and  the  steamer  Katie; 
that  he  has  been  steamboating  as  master  and  owner  for  the  last  thirty- 
six  years,  in  nearly  all  trades  out  of  New  Orleans,  and  has  been  in  the 
Vicksburg  and  bend  trade  for  the  last  fifteen  or  eighteen  years,  except 
during  the  war,  niRking  about  a  trip  a  week ;  that  he  is  familiar  with 
the  custom  of  carrying  colored  passengers;  that  they  are  always  car- 
ried separate  and  apart  from  the  white  people;  that  they  were  carried 
in  the  ''nursery'*  until  the  boats  got  what  was  called  the  colored 
cabin,  under  the  ladies'  cabin ;  that  this  regulation  in  regard  to  carry- 
ing colored  persons  is  well  known ;  that  they  are  never  carried  in  any 
other  way;  that  since  the  war  he  has  had  the  Quitman,  the  G-rey  Eagle, 
the  Governor  Allen,  the  Belle  Lee,  the  Pargoud,  the  Magenta,  the  R. 
E.  Lee  and  the  Katie — all  first  class  boats,  with  the  exception  of  the 
Grey  Eagle,  and  she  was  a  comfortable  passenger  boat;  that  this  regu- 
lation of  keeping  the  colored  and  white  passengers  separate  is  well 
known  to  the  traveling  community,  and  is  for  the  protection  of  their 
business;  that  white  people  would  not  travel  on  a  boat  if  they  knew 
negroes  were  put  in  the  same  cabin  with  them  or  even  that  they  had 
stayed  in  the  same  state  rooms  where  the  white  people  would  have  to 
sleep  after  them,  the  prejudice  in  the  public  mind  being  so  strong ; 
that  the  colored  passengers  are  treated  the  same  as  the  white ;  they 
have  the  same  food  and  attention ;  get  their  meals  at  the  same  time 
and  have  servants  to  wait  upon  them :  that  the  Governor  Allen  has  a 
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Tery  comfortable  bureau,  aud  as  good  rooms  as  she  has  got  above ; 
there  are  some  twelve  or  fourteen  of  them,  and  some  very  large  ones } 
that  he  has  never  known  any  boats  to  put  negroes  in  the  cabin  or  at 
the  white  table;  that  they  could  not  get  along  without  observing  this 
mle  strictly;  that  the  Lee  generally  carries  from  thirty  to  two  hundred 
and  thirty  or  three  hundred  passengers ;  has  generally  Irom  seventy 
to  eighty  and  one  hundred;  supposes  about  a  third  of  them  colored. 

Captain  John  G.  Benson,  the  defendant,  states  in  substance,  that  he 
bus  been  steamboating  off  and  on  since  1848,  and  for  the  last  three  or 
four  years  has  been  running  in  the  New  Orleans  and  Vicksburg  trade  5 
tbt  the  clerk  of  the  boat  came  to  him  after  the  boat  had  backed  out 
ltd  said  there  was  a  woman  on  board  of  the  boat  disposed  to  make  a 
tittle  trouble  if  she  could;  that  she  was  registered  to  get  off  at  Her- 
mitage Landing ;  that  the  passage  of  a  white  person  to  that  lauding 
was  seTen  dollars  and  a  colored  person  five;  that  there  is  a  regulation 
on  his  boat  to  keep  the  white  and  colored  people  separate,  by  having 
a  cabin  for  the  colored  people  separate  from  the  white;  that  this  is  a 
regulation  prevailing  on  the  river ;  that  the  object  of  it  is  to  protect  a 
peiBon  in  his  business;  that  if  a  person  adopted  any  other,  and  allowed 
negroea  to  occupy  rooms  in  the  main  cabin^  he  would  not  carry  any 
other  people;  that  this  regulation  is  for  the  accommodation  of  the 
traveling  public;  that  the  average  colored  travel  is  fr  ^m  a  fourth  to  a 
fifth  of  the  white ;  that  this  regulation  of  keeping  the  colored  people 
separate  from  the  white  is  well  known  to  the  traveling  community; 
tliat  it  has  prevailed  on  the  river  since  he  has  been  on  it ;  that  he  has 
a  colored  cabin  on  the  steamer  Governor  Allen,  called  the  **  bureau," 
where  they  get  precisely  the  same  attendance,  food  and  accommodation 
as  the  white  passengers,  and  are  charged  from  a  fourth  to  a  fifth  less. 

A  large  number  of  witnesses  were  examined,  and  they  all  concur  as 
to  the  universality  of  the  regulation  or  custom  prevailing  on  all  the 
boats  navigating  the  waters  of  the  lower  Mississippi,  that  white  and 
colored  passengers  are  accommodated  in  separate  apirtments;  and 
they  state  that  this  rule  or  custom  was  well  known  to  the  traveling 
public  generally.  This  regulation  was  known  to  the  plain tiflP.  Her 
counsel  went  to  the  clerk  of  the  boat  before  the  hour  of  departure  to 
endeavor,  in  her  case,  to  get  him  to  vary  from  tliat  custom,  and  to 
allow  her  to  travel  in  the  same  cabin  with  the  white  passengers.  This 
request  was  peremptorily  refused. 

About  the  time,  however,  the  boat  was  backing  out,  the  plaintiff 
came  aboard,  and  being  refused  accommodation  in  the  white  cabin  she 
remained  in  the  room  known  as  the  recess,  in  the  rear  of  that  cabin, 
during  the  trip,  refusing  to  accept  the  accommodations  tendered  her 
in  the  colored  cabin.    Just  before  arriving  at  her  place  of  destination 
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(the  Hermitage  Landing)  the  plaintiff  went  to  the  office  and  settled 
her  fare,  paying  five  dollars,  the  usaal  charge  for  colored  passengers, 
the  rate  for  white  passengers  being  seven  dollars. 

Now,  the  question  is,  when  the  plaintiff  went  aboard  the  *'Groyernor 
Allen,"  as  a  passenger,  in  July,  1872,  what  was  the  implied  contract 
arising  between  her  and  the  boat  or  the  defendant,  the  captain  ?  Was 
the  implied  contract  the  securing  of  a  passage  in  the  white  or  colored 
cabin  ?  In  ray  opinion  the  contract  was  made  in  reference  to  the 
custom  of  that  boat  and  all  others  carrying  white  and  colored  passen- 
gers. Entering  that  boat  as  a  colored  passenger,  in  view  of  the  well 
known  regulation  referred  to,  the  plaintiff  tacitly  consented  to  take 
accommodation  in  the  colored  cabin.  And  the  obligation  of  the  de- 
fendant was  to  furnish  her  as  good  a  room  and  as  good  fare  in  that 
apartment  as  he  gave  to  any  passenger  on  the  boat. 

Now,  the  complaint  is  not  that  the  accommodation  in  the  colored 
cabin  was  not  as  good  as  it  was  in  the  white  cabin  (and  the  proof  is 
there  was  no  difference  in  the  comforts  of  the  two  apartments),  but  it 
is  because  there  was  a  discrimination  on  account  of  color,  and  the 
plaintiff  was  denied  entertainment  in  the  same  cabin  with  the  white 
passengers. 

The  basis  of  plaintiff's  action  is  a  breach  of  contract,  and  on  account 
thereof  she  claims  damages  to  the  amount  of  seventy-five  thousand 
dollars.  But  the  difficulty  in  her  case  is,  she  had  no  contract  for  pas- 
sage in  the  same  cabin  with  the  white  passengers,  and  being  excluded 
therefrom,  there  was  no  breach  of  contract  on  the  part  of  the  defend- 
ant, and  consequently  there  is  no  ground  either  for  the  amount  of 
damages  claimed  by  her  or  for  the  amount  of  $1000,  awarded  by  the 
court  a  qua. 

If  the  clerk  of  the  boat,  when  applied  to  by  the  counsel  of  the 
plaintiff,  had  consented  to  give  the  plaintiff  accommodation  in  the  white 
cabin,  and  afterwards  refused  to  allow  her  to  occupy  the  same,  there 
would  be  a  strong  case  in  favor  of  the  plaintiff  to  claim  damages  for 
breach  of  contract ;  and  the  authorities  relied  on  by  plaintiff,  with  so 
much  confidence,  to  wit:  St.  Armand  v,  Lizardi,  4  La.  244,  and  Keene 
t^.  Lizardi,  5  La.  431,  and  6  La.  319,  would  be  applicable.  Those 
authorities  and  that  of  Chamberlain  v.  Chandler,  3  Mason,  142,  are 
correct  expositions  of  the  law  most  eloquently  expressed,  in  regard  to 
the  responsibility  of  owners  for  the  breach  of  duty  by  their  officera, 
showing  that  they  are  responsible  even  for  the  mental  suffering  occa- 
sioned by  the  injustice  and  disrespectful  and  brutal  conduct  of  said 
officers. 

I  fully  indorse  what  is  said  in  those  cases,  believing  that  part  of  the 
contract  between  the  passenger  and  the  boat  or  its  owners,  is  an 
implied  stipulation  for  the  good  conduct  and  proper  behavior  of  their 
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officers.     If  there  is  a  breach  of  contract  in  tliis  respect  or  any  other 
respect,  damages  may  be  claimed  on  account  thereof. 

If  there  be  a  breach  of  contract  in  the  case  at  bar,  of  course  the 
plaintiff  can  claim  dataages.  But  if  the  custom  or  regulation  in 
regard  to  the  mode  of  carrying  colored  passengers  to  which  I  have 
referred,  be  not  unlawful,  on  entering  the  boat  as  a  passenger,  the 
phuDtiff  impliedly  accepted  the  defendant's  ofiPer  to  carry  colored  pas- 1 
lengers  Id  pursuance  of  that  regulation,  and  she  impliedly  consented) 
to  take  accommodation  in  the  colored  cabin.  The  defendant  held 
timself  out  as  prepared  to  take  colored  passengers,  subject  to  a  cer- 
ain  regulation  universally  prevailing  on  all  boats  navigating  the 
waters  of  the  lower  Mississippi ;  and  when  a  colored  passenger  entered 
kis  boat,  the  '*Govei-nor  Allen/'  the  implied  contract  was  that  his 
passage  should  be  in  the  colored  cabin.  When  a  white  passenger 
entered  it,  the  implied  agreement  was  that  he  should  be  accommodated 
in  the  white  cabin,  and  if  denied  accommodation  in  the  colored  cabin 
he  could  not  claim  damages  for  breach  of  contract.  It  was  the  duty 
of  the  defendant,  however,  to  provide  suitable  accommodations,  and  to 
make  each  cabin  equally  comfortable,  and  this  he  is  shown  to  have  done. 

In  conclusion,  I  maintain  there  was  no  breach  of  contract  if  the 
regulation  of  the  boat  was  not  unlawful,  because  that  regulation 
formed  part  of  the  implied  contract  which  arose  between  the  plain tift 
and  defendant,  in  July,  1872,  when  she  entered  the  boat  as  a  passen- 
ger. Laying  out  of  view  the  enactments  of  Louisiana,  which  are  not 
applicable  to  boats  engaged  in  commerce  between  the  States,  I  find 
Dothing  in  the  common  law,  which  is  the  law  of  the  United  States, 
prohibiting  boats  from  making  regulations  for  the  common  benefit  of 
all  the  passengers,  from  separating  the  white  and  the  colored  into 
different  apartments,  giving  to  each  equal  accommodations.  This 
eastom  or  regulation  is  proved  to  have  existed  at  least  for  the  last 
thirty  years,  and  perhaps  ever  since  the  American  people  commenced 
to  navigate  the  Mississippi  river. 

CoDgress,  which  alone  has  authority  to  regulate  commerce  among 
the  several  States,  has  not  seen  proper  to  enact  a  law  making  this 
custom  or  regulation  unlawful,  although  the  subject  in  the  shape  Of 
the  civil  rights  bill  has  been  lately  under  its  consideration.  Until 
the  lawgiver  speaks,  it  is  our  duty  to  be  silent.  For  this  State  to 
interpose  it&  enactments,  and  for  this  court  to  apply  thum  to  a  subject 
solely  confided  by  the  constitution  of  the  United  States  to  Congress, 
is  a  glaring  usurpation  of  authority. 

For  the  reasons  stated,  1  deem  it  my  duty  to  dissent  in  this  case. 

Rehearing  refused. 

'Carried  by  writ  of  error  to  the  Supreme  Court  of  the  United  States. 
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No.  3513.  ^ 
C.  S.  Sauvinet  v.  Joseph  A.  Walker.* 

This  coart  is  not  aware  of  the  existence  of  any  oonstitntional  provision  making  it  imperative 
npon  the  Legislature  to  accord  a  trial  by  Jury  in  all  civil  cases.  It  was  competent  for 
the  law  making  power  to  provide  that  cases  like  the  present  one  should  be  tried  without 
the  intervention  of  a  jury.  Therefore  it  had  the  right  to  prescribe,  as  it  did  in  this  class 
of  cases,  that  issues  of  the  sort  here  presented  should  be  tried  by  a  jury,  if  any  party  to 
the  suit  pray  for  it ;  and  to  provide,  in  the  event  the  jury  do  not  agree,  or  fall  to  render 
a  verdict  either  for  the  plaintiff  or  defendant,  that  the  case  be  determined  by  the  judge. 

APPEAL  from  the  Eighth  District  Court  parish  of  Orleans.     Dibble, 
J.    Filleul,  for  plan  tiff  and  appellee.     A,  A.  Atocha,  Bornor  dt 
JBenediet,  for  defendant  and  appellant. 

Taliaferro,  J.  This  is  an  action  brought  under  the  fourth  section 
of  the  act  of  the  Legislature  approved  twenty-tourth  of  February^ 
1869;  entitled  **  An  Act  to  provide  for  carrying  into  effect  the  one 
hundred  and  thirty  second  article  of  the  constitution  of  the  State.*' 

The  i)laintiff  alleges  that  on  the  twentieth  of  January,  1871,  in 
company  with  two  of  his  friends,  he  called  at  the  coffeehouse  of  the 
detendant,  and  asked  of  the  person  in  attendance  to  be  furnished  with 
refreshments,  kept  and  sold  here  by  the  defendant,  a  duly  licensed 
coffeehouse  keeper ;  that  he  offered  to  pay  the  usual  and  customary 
price  ot  such  refreshments,  and  conducted  himself  in  an  orderly  and 
respectfu  Imanner;  that  notwithstanding,  the  accommodations  asked 
for  were  refused,  and  that  he  was  ordered  to  leave  the  house;  that 
this  refusal  and  ill  treatment  arose  from  no  other  cause  or  reasou  than 
that  the  petitioner  is  a  man  of  color,  and  on  that  account  not  to  be 
furnished  with  the  accommodations  extended  in  that  establishment  to 
others.  The  plaintiff  avers  that  from  the  indignity  so  wantonly 
offered  to  him  his  feelings  have  been  greatly  outraged,  and  for  the 
illegal  and  unwarranted  act  of  the  defendant  the  plaintiff  prays  dam- 
ages in  the  sum  of  ten  thousand  dollars. 

The  answer  is  a  general  denial.  The  case  was  tried  before  a  jury, 
but  there  was  a  disagreement  and  no  verdict  rendered.  The  court 
thereupon,  under  the  provisions  of  act  No.  23  ot  the  Statutes  of  1871, 
rendered  a  judgment  for  one  thousand  dollars  in  favor  ot  the  plaintiff 
and  the  defendant  appealed.  There  are  numerous  bills  of  exceptions 
found  in  the  record,  but  their  examination  is  not  important  iu  deter- 
mining this  case.  Six  of  them  relate  to  the  formation  of  and  the 
judge's  charge  to  the  jury;  the  other  two  relate  to  the  admission  of 
testimony  and  are  not  important. 

There  was  no  evidence  introduced  on  the  .part  of  the  defendant. 

All  the  material  allegations  of  the  plaintiff  we  consider  fully  estab- 
lished. The  plaintiff*  is  shown  to  be  a  man  of  character  and  respect- 
ibility;  that  he  has  frequently  held  public  office^  and  thskt  he  is  now 
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and  was,  at  the  time  he  was  refused  refreshments  Id  the  defendant's 
coffeehouse  or  saloon,  civil  sheriff  of  the  parish  of  Orleans.  It  is  clear 
that  the  refusal  of  the  accommodations  asked  for  was  made  solely  on 
the  ground  that  the  plaintiff  is  a  man  of  color.  The  defendant  has 
therefore  incurred  the  penalty  of  the  act  of  1869 — acts  of  1869,  p.  37. 

We  think  the  judgment  of  the  lower  court  correct. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 


Howe,  J.,  dissenting.  The  provision  of  the  constitution  and  the 
tiatnte  under  which  this  suit  was  brought  should  be  enforced,  so  long 
as  they  are  the  law  of  this  State.  We  can  not  treat  them  as  dead 
letters;  and  the  plaintiff  has  therefore  a  cause  of  action.  But  after 
hearing  the  dissenting  opinion  of  Mr.  Justice  Wyly,  I  am  inclined  to 
igree  with  him  that  the  damages  are  excessive. 


WiXY,  J.,  dissenting,  I  think  the  plaintiff  had  the  right  to  be  served 
St  the  barroom  of  the  defendant ;  but  I  do  not  think  the  refusal  ought 
to  entitle  him,  a  colored  man,  to  greater  damages  than  a  white  man 
ought  tg  recover,  it  being  no  greater  wrong  to  refuse  a  colored  man 
than  a  white  man.  The  question  of  color  has  nothing  to  do  with  the 
case.     Nor  is  the  position  of  the  plaintiff  of  any  consequence. 

A  citizen  of  the  State  has  been  relused  entertainment  at  a  public 
report,  and  he  claims  exemplary  damages  under  a  statute  highly  penal 
ia  its  character. 

The  jury  could  not  agree  upon  a  verdict,  and  under  a  special  statute 
the  district  judge  was  authorized  to  dispose  of  the  case.  He  imposed 
OD  the  defendant  $1000  exemplary  damages,  no  actual  damages  being 
shown. 

1  think  the  penalty  wholly  disproportionate  to  the  offense.  If, 
instead  of  refusing  the  plaintiff  a  drink  merely,  the  defendant  had 
leized  a  chair  and  beaten  him  half  to  death  with  it,  the  damages 
would  probably  not  have  exceeded  $250.  Yet,  is  the  right  to  enjoy 
the  entertainment  of  a  drinking  saloon  of  greater  moment  or  more 
eaered  than  the  right  of  personal  security  from  violence? 

Grave  offenders  are  rarely  condemned  to  pay  a  larger  penalty  than 
$1000,  as  the  law  is  now  administered ;  and  yet,  without  any  evidence 
of  the  ability  of  the  defendant  to  pay  the  penalty,  he  is  condemned  to 
pay  one  thousand  dollars  for  merely  refusing  to  sell  a  drink,  not 
probably  worth  more  than  twenty-five  cents,  and  where  no  actual 
damage  has  resulted  from  the  refusal.  As  the  statute  is  highly  penal, 
as  there  is  no  proof  of  the  circumstances  of  the  defendant,  and  as  the 
damages  imposed  by  the  district  judge  are,  in  my  opinion,  unreason- 
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able  and  oppressive,  I  believe  jasfcice  requires  that  this  case  should  be 
remanded  for  new  trial  by  a  jury. 

To  vindicate  Mr.  Sanvinet's  civil  rights  it  is  not  necessary  to  despoil 
the  defendant  or  to  impose  on  him  a  greater  penalty  than  he  can.  bear^ 
the  object  of  the  law  being  to  correct  the  abase,  not  to  bestow  wealth 
upon  the  party  injured,  or  to  destroy  the  offender. 

For  these  reasons  I  deem  it  my  duty  to  dissent  in  this  case. 


On  Application  for  a  Rehearing. 

Taliaferro,  J.    In  the  application  for  a  rehearing  in  this  case,  the 
question  as  to  the  constitutionality  of  the  act  of  the  Legislature  under 
which  the  judgment  against  the  defendant  was  rendered,  is  pressed 
upon  the  consideration  of  this  court.     We  are  not  aware  of  the  exist- 
ence of  any  constitutional  provision  making  it  imperative  upon  the 
Legislature  to  accord  a  trial  by  jury  in  all  civil  cases.    It  was  compe- 
tent for  the  law-makin|,  'power  to  provide  that  cases  like  the  one 
before  us  should  be  tried  without  the  intervention  of  a  jury.     There- 
fore it  had  the  right  to  prescribe,  as  it  did  in  this  class  of  cases,  that 
issues  of  the  sort  here  presented  should  be  tried  by  a  jury,  if  any 
party  to  the  suit  pray  for  a  jury ;  and  to  provide,  in  the  event  the  jury 
do  not  agree,  or  fail  to  render  a  verdict  either  for  the  plaintiff  or 
defendant,  that  the  case  be  determined  by  the  judge. 

No  facts  appear  on  the  record  sliowing  that  the  damages  awarded 
are  excessive. 

The  application  for  a  rehearing  is  refued. 

Rehearing  refused. 

♦Carried  by  writ  of  error  to  the  Supreme  Court  of  the  United  States. 


No.  4.77. 
J.  W.  Cannon  v,  Cixr  of  New  Orleans.* 

The  seoond  article  of  the  city  ordinance  to  regulate  the  levee  dues  and  wharlage  on  ships 
and  vessels  arriving  from  sea,  and  on  steamboats,  flatboats,  etc.,  arriving  at  the  port  of 
New  Orleans,  approved  February  11,  1853,  which  provides,  "  that  from  and  after  the 
first  of  January,  1855,  the  levee  dues  on  all  steamboats  which  shall  moor  or  land  in  any 
purt  of  the  port  of  New  Orleans  shall  be  fixed  as  stated  in  said  ordinance,"  is  not  in 
conflict  with  the  provisions  of  the  constitution  of  the  United  States. 

APPEAL    from   the  Supeiior    District    Court,    parish  of   Orleani. 
HawMnSf  J,     W,   W,  King,  for  plaintiff  and  appellant.     0,  8, 
Lacey,  City  Attorney,  for  defendant  and  appellee. 

Howell,  J.  The  plaintiff  has  appealed  from  a  judgment  against 
him  in  a  suit  brought  by  him  as  master  and  owner  of  the  steamer 
Robert  E.  Lee,  to  injoin  the  city  of  New  Orleans  from  levying  on  the 
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said  vessel  certain  charges  called  levee  dues,  and  to  recover  the 
amoant  paid  by  said  vessel  within  the  twelve  months  preceding  the 
iostitatioii  of  the  snit,  and  certain  alleged  damages. 

The  claim  of  the  city  for  the  charges  against  the  vessel  is  based  on 
de  second  article  of  ''an  ordinance  to  regulate  the  levee  dues  and 
wharfage  on  ships  and  vessels  arriving  from  sea,  and  on  steamboats, 
flatboat-Sy  etc.,  arriving  at  the  port  of  New  Orleans,"  approved  Feb- 
niarj  11,  1853,  and  which  provides  ''that  from  and  after  the  first  of 
January,  1853,  the  levee  dues  on  all  steamboats  which  shall  moor  or 
knd  in  any  part  of  the  port  of  New  Orleans  shall  be  fixed  as  follows : 
Ten  cents  per  ton,  if  not  in  port  over  five  days,  and  five  dollars  per 
day  after  said  five  days  shall  have  expired;  provided^  that  boats  arriv- 
ing and  departing  more  than  once  each  week  shall  pay  only  seven 
«ent8  per  ton  each  trip,  and  boats  arriving  and  departing  more  than 
twice  each  week  shall  pay  only  five  cents  per  ton." 

It  is  contended  by  plaintiff  that  this  _;dinance  is  in  conflict  with 
the  provisions  of  the  federal  constitution,  v  bich  gives  to  Congress 
power  to  regulate  commerce  with  foreign  nations,  among  the  several 
States,  and  with  the  Indian  tribes;  which  declares  that  no  vessels 
bound  to  or  from  one  State  shall  be  obliged  to  enter,  clear,  or  pay 
duties  in  another ;  that  no  State  shall,  without  the  consent  of  Congress^ 
lay  any  imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolately  necessary  for  executing  its  inspection  laws,  and  that  no 
State  shall,  without  the  consent  of  Congress,  lay  any  duty  on  tonnage ; 
and  also,  in  conflict  with  the  laws  ot  Congress  and  ot  this  State  in 
relation  to  the  admission  of  Louisiana  into  the  Union. 

The  same  points,  supported  by  the  same  line  of  argument  as  in  this, 
were  presented  in  the  case  of  the  First  Municipality  v.  Peas^ .  et  al.,  2 
An.  540,  and  were  decided  adversely  to  the  position  tak  .  by  the 
plaintiff  in  this  case.  It  was  there  held  that  the  authc  y  of  the 
municipal  corporation  to  impo8\3  a  wharfage  or  charge  n  vessels 
moored  in  the  port  of  New  Orleans,  to  defray  the  ex  mses  oi  the 
erection  and  maintenance  of  wharves  and  other  work  necessary  for 
the  loading  and  unloading  of  vessels,  and  to  secure  a  cc  enient  access 
to  them,  is  not  inconsistent  with  any  law  of  the  .te  or  United 
States,  or  any  provision  of  the  federal  constituti^-.,  and  that  the 
courts  will  not  undertake  to  fix  any  limit  to  the  amount  which  the 
municipal  authorities  may  exact  for  that  purpose;  the  question  of  the 
extent  to  which  this  right  may  be  exercised,  being  purely  adminis- 
trative. 

We  think  these  views  correct,  and  strictly  applicable  to  the  case  now 
before  us.    The  ** levee  dues"  under  consideration,  are  not  a  ''duty 
on  tonnage,*'  nor  a  regulation  of  a  burden  on  commerce,  nor  a  duty 
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apon  vessels  plying  between  the  States,  within  the  contemplation  of 
the  constitation  ot  the  United  States,  bat  charges  as  compensation  for 
commercial  facilities  famished  by  the  city,  and  for  which,  by  the  com- 
mon consent  of  mankind,  compensation  is  paid.  9  R.  332 ;  9  Wheat. 
235.  The  question  of  the  right  to  impose  sach  charges,  whether  under 
the  name  of  wharfage  or  levee  dues,  being  judicially  determined,  the 
manner  and  extent  of  its  exercise  are  left  to  tliose  to  whom  the  man- 
agement of  the  municipal  affairs  are  intrusted,  under  their  responsi- 
bility to  those  whom  they  represent.  The  aggregate  of  charges  may^ 
possibly,  be  largely  in  excess  of  the  actual  necessary  expenses  durin^^ 
one  year,  and  the  very  next  be  insufficient  to  meet.  This  will  resolt 
fh>m  the  nature  of  the  river  banks,  the  action  of  the  river  current, 
the  quality  and  nature  of  materials  used;  the  fluctuations  of  commerce, 
and  many  other  causes  unforeseen  and  irregular  in  their  operation, 
and  all  which  show  the  impossibility  of  judicial  control  and  regulation 
of  the  subject. 

Being  of  opinion  tliat  the  charges  complained  of  are  not  in  conflict 
with  the  provisions  of  any  fundamental  or  statutory  law  of  the  coun- 
try, and  that  the  policy  of  their  imposition  belongs  to  the  consideration 
of  another  department  of  government,  it  is  unnecessary  tor  us  to 
inquire  into  the  other  points  presented  in  this  case.  We  think  the 
conclasion  of  the  court  a  qvM  correct. 

Judgment  affirmed. 

^Carried  by  writ  of  error  to  the  Supreme  Court  of  the  United  States, 
and  reversed  by  that  tribunal. 
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No.  5102.    ' 

William  L.  McMillkn  v,  Rober^  K.  Anderson.* 

Althoagh  "due  process  of  law"  generally  implies  and  includes  regular  aUegations,  oppor. 
tonity  to  answer  and  a  trial  according  to  some  settled  course  of  Judicial  proceeding,  yet 
this  is  not  universally  true  It  does  not  apply  to  proceedings  to  collect  the  public 
revenue. 

The  revenue  bill  fixes  the  amounts  of  the  license  taxes  due  by  retail  merchants  and  retailers 
of  spirituous  liquors,  and  the  act  No.  47,  of  1873  provides  the  manner  in  which  taxes  and 
licenses  shall  be  collected  from  delinquent  parties.  This  is  sufficient.  It  is  the  mode 
provided  by  the  legislator  for  enforcing  a  right  of  the  sovereign  and  is  due  proce$t  qf  late. 

The  judge  a  quo  did  not  err  in  refusing  to  receive  testimony  in  regard  to  the  election  of 
Governor  Kellogg  and  the  validity  of  his  official  acts,  on  the  ground  that  the  right  ot  an 
officer  to  a  position  which  he  holds  can  not  be  inquired  into,  or  his  action  be  declared  null 
in  a  suit  between  third  parties. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of 
Carroll.  Hough,  J.  J.  E,  Leonard,  for  plaintiff  and  appellant. 
Hiram  B.  Steele,  District  Attorney,  and  C.  A.  DeFrance  for  defendant 
and  appellee. 
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LuDBLiNG,  C.  J.  The  plaiotifF  injoiued  the  defendant  from  selling 
his  property,  seized  under  act  No.  47  of  1873,  to  pay  licenseB  due  by 
him  as  a  retail  merchant  and  a  retail  dealer  in  spirituoas  liquors. 

There  was  judgment  in  favor  of  the  defendant,  and  againat  the  plain* 
tiff,  diasolving  the  ioj  unction  with  damages,  and  the  plaintiff  has  ap- 
pealed. 

From  the  record  it  appears  that  R.  R.  Anderson  was  discharging  the 
daties  of  the  office  of  tax  collector  in  and  for  the  parish  of  Carroll 
and  State  of  Louisiana,  under  a  commission  issued  in  due  form,  in 
1873;  that  Iiaving  demanded  paymeut  of  the  licenses  due  by  W.  L. 
McMillen  as  a  retail  merchant  and  retail  dealer  in  spirituous  liquors, 
he,  in  a  letter  to  Anderson,  retuAed  to  pay  them  to  R.  K.  Anderson, 
on  the  grounds  that  the  said  Anderson  was  not  legally  authorised  to 
collect  them,  as,  he  alleged,  Governor  Kellogg  had  no  authority  to  ap- 
point tax  collectors,  being  himself  a  usurper;  and  he  threatened  An- 
derson with  a  suit  lor  damages,  if  he  trespassed  upon  his  property  by 
attempting  to  seize  it.    It  further  appears  that  the  tax  collector  after- 
wards called  upoD  the  agent  of  W.  L.  McMillen  to  point  out  property, 
who  first  refused  and  offered  to  make  resistance  to  the  officer,  but  after- 
wards he  did  point  out  property,  which  the  collector  seized  and  he  ap- 
pointed a  keeper  thereof.    On  the  next  day,  the  said  agent  of  McMil- 
len, with  others  aiding  him,  drove  said  keepers  from  the  premises,  and 
he  then  barricaded  the  windows  and  locked  the  doors.    Whereupon 
the  tax  collector  returned,  and  used  force  to  effect  an  entrance  into  the 
building  and  again   made  a  seizure  of  property  to  satisfy  the  taxes 
due  by  said  McMillen.     It  is  urged  that  the  action  of  the  officer  was 
harsh  and  oppressive,  and  in  violation  of  article  9  of  the  constitution. 
A»Ve  have  failed  to  di''-'«^^'->  (>*  wherein  the  constitution  has  been  violated 
by  the  defendant  or  the  law  of  the  State,  under  which  he  was  acting. 
The  only  violator  of  law,  in  these  proceedings,  appears  to  have  been  the 
plaintiff  or  his  agent,  in  resisting,  by  force,  an  officer  in  the  discharge 
of  his  official  duties. 

The  plaintiff  further  objects,  that  the  defendant  is  attempting  to 
take  plaintiff's  property  without  due  process  of  law. 

Although  *'  due  process  of  law  "  generally  implies  and  includes  regu- 
lar allegations,  opportunity  to  answer  and  a  trial  according  to  some 
settled  course  of  judicial  proceeding,  yet  this  is  not  universally  true. 
'.It  does  not  apply  to  proceedings  to  collect  the  public  revenue.  11 
Mich.  139;  18  How.  272;  2  Yerg.  260,  599;  4  Hill  146.  The  revenue 
bill  fixes  the  amounts  of  the  license  taxes  due  by  retail  merchants  and 
retailers  of  spirituous  liquors,  and  the  act  No.  47,  of  1873,  provides 
the  manner  in  which  taxes  and  licenses  shall  be  collected  from  delin- 
quent parties.    This  is  sufficient.    It  is  the  mode  provided  by  the  leg- 
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islator  for  enforclDg  a  right  of  the  sovereign  and  is  due  process  of  law. 

On  the  trial,  bills  of  exceptions  were  taken  to  the  rnlings  of  the  dis- 
trict jadge  refusing  to  receive  testimony  in  regard  to  the  election  of 
Governor  Kellogg,  etc.,  on  the  grounds,  that  the  right  ot  an  officer  to 
a  position  which  he  holds  can  not  be  inquired  into  or  his  action  be  de- 
clared null,  in  a  suit  between  third  parties. 

The  ruling  is  corect,  being  in  accord  with  the  well  settled  jurispru- 
dence of  this  State.     13  An.  403;  22  An.  33;  25  An.  263,  267. 

The  appeal  is  frivolous.  It  is  therefore  ordered  and  adjudged  tliat 
the  judgment  appealed  from  be  affirmed,  and  costs  of  appeal. 

•  Carried  by  writ  of  error  to  the  Supreme  Court  of  the  United  States. 


No.  433S. 

In  the  Matter  of  the  Commissioners  op  the  First  Draining 
District,  Praying  for  the  Homologation  of  the  Assessment 
Roll,  etc.* 

The  opponents  to  the  homologation  of  the  assessment  roll  presented  by  the  commissioners 
of  the  First  Draining  District  err  in  basing;  their  opposition  on  the  ground  that  some  of 
the  lands  upon  which  the  assessment  in  controversy  is  established,  were  drained  at  their 
cost  under  the  provisions  of  act  Xo.  49  of  1839,  and  are  by  the  thirteenth  section  thereof 
specially  and  forever  exempted  from  any  further  assessment  for  draining.  This  section 
created  no  oonta'act  between  the  State  and  the  opponents,  by  which  their  lands  were 
exempted  from  the  assessment  under  consideration. 

This  assessment  is  not  an  extra  tax  within  the  contemplation  of  said  thirteenth  section,  which 
made  it  the  dnty  of  the  mnnioipality  of  New  Orleans  to  maintain  the  works  erected  by 
the  draining  company  on  the  particular  section  drained,  without  ever  levying  an  extra 
tax  on  the  lands  so  drained,  but  only  out  of  the  funds  arising  from  the  general  tax  im- 
posed thronghont  the  municipality. 

The  act  of  1861,  No.  57,  provided,  as  its  title  indicates,  for  the  collcotion  of  the  assessment 
for  draining  under  the  act  of  1858  and  the  supplementary  act  ot  1859,  and  it  seems  that 
the  present  proceedings  were  instituted  in  accordance  with  the  provisions  of  the  act  of 
1861. 

The  Legislature  of  1871,  in  act  30,  has  legalized  the  assessments  made  by  the  three  boards 
of  commissioners  under  the  said  acts  of  1858  and  1859,  and  other  supplementary  and 
amendatory  acts,  and  authorized  and  directed  the  board  of  administrators  of  New  Or- 
leans to  collect  the  balance  due  on  said  assessments,  which  the  said  administrators  are 
now  seeking  to  do. 

The  St«te,  in  ordering  the  draining,  is  exerci°:ing  sovereign  power,  and  can  of  course  direct 
or  authorize  the  work  to  be  done  in  such  way,  and  compepsation  made  in  such  terms,  as 
its  discretion  may  deem  best,  restrained  only  by  the  fundamental  principles  upon  which 
the  government  U  to  be  conducted ;  and  nothing  is  found  in  those  i)rinciples  inhibiting 
the  State  from  having  the  means  provided  for  such  a  work  in  the  way  it  is  done  in  the 
present  system  of  drainage  in  New  Orleans.  The  existing  laws  clearly  authorize  the 
c-ollection  sought  to  be  enforced,  and  no  reason  can  be  seen  for  judicial  interference  with 
the  discretion  of  the  State. 

APPEAL  from  tlie  Seventh  District  Court,  parish  of  Orleans.     CoU 
lens^  J.    Bufu8  Waples,  for  the  city  of  New  Orleans  and  Board  of 
Administrators,  praying  for  homologation,  etc.,  and  appellants.     TT. 
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In  the  Matter  of  the  Commissioners  of  the  First  Draining  District. 

—    — * 

0.  Benegre,  Hornor  <&  Benedict,  Trist  <&  Olivier,  CHlmore  <&  Sons,  Camp- 
Wl,  8,  P.  Blano,  Lea,  Finney  &  Miller^  Clarke,  Baym  <Ss  Benskaxo,  and 
others,  for  opponents  and  appellees.     O,  8.  Lacey,  amicus  curise. 

Howell,  J.  As  the  constitutional  questions  raised  in  this  proceed- 
ing have,  in  our  opinion,  been  decided  in  the  case  of  the  Draining 
Company,  11  An.  370,  we  think  it  necessary'  to  consider  only  the  fol- 
lowing grounds  of  opposition  herein  as  argued  before  us : 

First — That  some  of  the  lands,  upon  which  this  assessment  is  levied, 
were  drained  at  their  cost  under  the  provisions  of  act  No.  49,  of  1839, 
and  are,  by  the  thirteenth  section  thereof,  specially  and  forever  ex- 
empted from  any  further  assessment  for  draining. 

Second — ^That  by  act  165  of  1858,  the  assessments  for  draining  any 
one  section  or  district  shall  not  exceed  three  hundred  and  fifty  thou- 
sand dollars,  which  sum  has  already  been  nearly  exhausted,  and  the 
present  assessment  is  for  $450,000  additional. 

Third — That  the  money  can  not  be  collected  in  advance  of  the  com- 
pletion of  the  work. 

L  Section  13  of  the  act  invoked  reads  :  '*  That  whenever  any  sec- 
tion of  land  shall  have  been  drained  and  cleared  by  said  draining  com- 
pany, it  shall  abandon  the  same  to  the  municipality  or  municipalities 
io  which  the  said  section  may  be  situated ;  and  whereas,  the  said 
draining  will  have  been  effected  entirely  at  the  expense  of  the  pro- 
prietors of  said  land,  and  will  greatly  contribute  to  the  salubrity  and 
drainage  of  the  front  part  of  the  said  city,  the  said  municipality  or 
mnnicipalities  shall  thereafter  maintain  the  levees  and  ditches  made 
by  said  draining  company,  and  the  machinery  and  other  works  erected 
by  the  same  on  the  said  sections,  in  good  repair  and  in  efficient  condi- 
tion, without  ever  laying  an  extra  tax  on  the  land  so  drained.  If  any 
of  the  said  sections  should  extend  into  two  municipalities,  the  steam 
engine  and  other  machinery  erected  thereon  by  the  said  draining  com- 
pany, shall  be  kept  in  repair  and  operation  by  the  municipality  within 
the  limits  of  which  it  is  established;  but  the  other  municipality  shall 
eontribate  to  the  expenses  thereby  occasioned,  in  the  same  proportion 
which  the  extent  of  the  portion  of  said  section  lying  within  the  limits, 
bears  to  the  extent  of  the  portion  of  the  said  section  embraced  within 
the  boundaries  of  the  municipality  wherein  the  said  engine  or  other 
machinery  and  building  have  been  constructed,  but  each  municipality 
shall  maintain  the  ditches  and  levees  made  by  said  company  within 
its  own  limits.'' 

It  is  contended  by  the  opponents  that  this  is  a  contract  between 
them  and  the  State,  by  which  their  lands,  within  a  certain  section 
drained  by  the  said  draining  company,  are  exempted  irom  the  assess- 
ment now  under  consideration.     We  can  not  concur  in  this  view,  and 
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we  tbink  the  litigation  in  the  case  cited  in  11  An.  clearly  shows  that 
the  draining  of  opponents'  lands  by  the  then  draining  company  was 
not  done  nnder  a  contract  between  the  State  and  the  opponents,  or 
their  authors.  We  are  unable,  moreover,  to  find  in  the  above  section 
the  elements  of  a  contract.  The  State,  in  providing  for  the  draining 
of  said  lands,  was  exercising  one  of  the  highest  powers  of  its  sove- 
reignty, without  requiring  the  consent  of  the  owners,  but  rather  en- 
forcing it  in  despite  of  their  opinions  and  objections,  and  directed  that 
when  completed,  the  burden  of  maintaining  and  preserving  the  bene- 
fits thereof  should  be  imposed  upou  the  municipal  government  and 
not  upon  the  owners  of  the  lands  most  directly  benefited.  This  was 
but  justice.  But  there  was  nothing  like  a  mutual  agreement  that,  if 
the  owners  would  pay  the  company  for  draining  their  lands,  the  said 
lands  should  never  again  be  required  to  contribute  to  any  draining 
that  might  be  or  become  necessary. 

Those  lands  having  thus  been  drained  and  made  valuable,  were 
thereafter  like  the  lands  in  the  front  and  higher  part  of  the  city,  and 
in  common  with  them  liable  for  maintaining  the  established  drains 
and  constructing  any  that  might  be  elsewhere  needed,  for  the  com- 
mon benefit.  And  this  is  what  is  now  being  sought  by  these  proceed- 
ings; all  the  lands  within  the  first  draining  dristrict,  as  it  now  exists, 
are  uniformly  assessed  to  effect  the  draining  of  all  the  low  lands  within 
its  limits.  It  is  not  an  extra  tax  within  the  contemplation  of  the  said 
thirteenth  section,  which  made  it  the  duty  of  the  municipality,  in  its 
corporate  capacity,  to  maintain  the  levees  and  ditches  made,  and  the 
machinery  and  other  works  erected  by  the  draining  company  on  the 
particular  section,  without  ever  laying  an  extra  tax  on  the  lands  so 
drained.  That  is,  the  lands  so  drained  were  not  to  have  an  extra  tax 
levied  on  them  to  maintain  those  works;  but  the  said  work,  etc.,  were 
to  be  maintained  out  of  the  funds  arising  from  the  general  tax  imposed 
throughout  the  municipality — ^maintained  at  the  public  expense  and 
not  at  the  expense,  or  the  increased,  additional  expense  of  the  lands  so 
drained.  This  we  think  is  the  fair,  legitimate  construction  and 
purpose  of  the  section  under  consideration,  and  renders  it  unnecessary 
ta  decide  whether  the  legislature  sought  by  it,  and  had  the  power  to 
limit  or  restrict  the  legislative  action  and  authority  of  future  legis- 
lature^. 

II.  We  do  not  consider  the  second  objection  well  founded.  The 
act  of  1858  did  limit  the  assessment  in  eaoh  of  the  thi*ee  districts  to 
three  hundred  and  fifty  thousand  dollars ;  but  the  supplementary  act 
No.  191,  of  1859,  authorized  each  of  the  three  boards  of  commissioners 
to  issue  bonds  to  the  amount  of  three  hundred  and  fifty  thousand  dol- 
lars, and  to  levy  an  assessment  to  pay  the  interest  and  principal 
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thereof,  the  amoant  of  which  aase^smeDt,  demandable  yearly,  should 
Dot  exceed  in  the  aggregate  more  than  one  teutli  of  Buch  asBesament. 
The  act  of  1861,  No.  57,  provided,  as  its  title  indicates,  for  the  coUee- 
tioD  of  the  assessment  for  draining  under  the  act  of  1858,  and  the  sup- 
plementary act  of  1859,  and  it  seems  that  the  present  proceedings  were 
instituted  in  accordance  with  the  provisions  of  this  act  of  1861.    It  is 
stated  by  a  witness  in  this  case,  who  was  a  member  of  one  of  the 
boards  of  eommissioners  created  by  the  act  of.  1858,  that  the  boards 
thought  they  could  go  to  the  extent  of  seven  hundred  thousand  dol- 
lars each.    Whether  they  are  correct  or  not  in  such  opinion,  the  legis- 
lature of  1871,  in  act  No.  30,  has  legalized  the  assessments  made  by  the 
said  three  boards  of  commissioners  under  the  said  acts  of  1858  and' 
1659,  and  other  supplementary  and  amendatory  acts,  and  authorized 
and  directed  the  Board  of  Administrators  of  New  Orleans  to  collect 
the  balance  due  on  said  assessments,  which  the  said  administrators  are 
seeking  to  do  in  this  case,  and  are  askinir  for  tlie  homologation  of  the 
Assessment  roll  showing  the  assessments  dae  by  the  persons  and  prop- 
-erty  assessed,  in  the  First  Draining  District  within  the  parish  of  Or- 
leans, from  the  second  to  the  tenth  annual  installment  inclusive. 

III.  The  judge  below  sustained  the  third  objection,  and  held  that 
the  assessment  can  not  be  collected  until  the  drainage  is  completed, 
on  the  theory  that  the  State  or  city,  acting  under  authority  from  the 
State  is  but  the  negotiarum  gesior  or  special  agent  of  the  parties  for 
whom  the  work  is  to  be  done,  and  is  entitled  only  to  reimbursement 
for  all  disbursements  actually  made.  In  -this  there  is  error.  As  we 
have  already  remarked,  the  State,  in  ordering  the  draining,  is  exer- 
-cising  sovereign  power,  and  can,  of  course,  direct  or  authorize  the 
work  to  be  done  in  such  way  and  compensation,  made  on  such  terms 
as  in  its  discretion  may  seem  best,  restrained  only  by  the  fundamental 
principles  upon  which  the  government  is  to  be  conducted,  and  we  find 
nothing  in  them  inhibiting  the  State  from  having  the  means  provided 
for  such  a  work,  in  the  way  it  is  done  in  the  present  system  of  drain- 
age in  the  city  of  Sew  Orlcins.  On  this  question  we  see  no  room  for 
jadicial  interference  with  the  discretion  of  the  State,  and  we  think  the 
existing  laws  clearly  authorize  the  collection  sought  herein  to  be  en- 
forced. 

There  are  other  grounds  of  opposition  in  the  record,  but  they  have 
not  been  urged  before  us,  and  we  find  nothing  in  them  demanding 
attention.  The  proceeding,  as  to  the  property  belonging  to  the  suc- 
-cession  of  John  Davidson,  not  being  probate  in  its  character  and 
object,  is  not  in  confi.ict  with  the  constitution,  giving  exclusive  probate 
jurisdiction  to  the  Second  District  Court. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
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and  that  tbe  oppositions  herein  be  dismissed  at  the  costs  of  the  oppo- 
nents reBpectively ;  and  it  is  farther  ordered  that  the  assessment  roll 
herein,  except  that  portion  designated  as  **  Book  No.  2,  B,"  on  said 
roll,  be  and  is  hereby  approved  and  homologated,  and  this  approyal 
and  homologation  shall  operate  as  a  judgment  against  the  property 
described  as  assessed  in  said  roll,  and  also  against  the  owner  or  owners 
thereof,  with  ten  per  cent,  in  addition  to  the  amount  assessed,  to  pay- 
costs  and  counsel  fees. 

Wtlt.  J.,  dissenting.  1  dissent  in  this  case  and  reserve  the  right,  to* 
file  my  reasons  therefor. 

LuDELiNG,  0.  J.  In  this  case  a  rehearing  is  granted  of  our  own 
motion,  so  as  to  enable  us  to  correct  an  error  in  the  decree  in  regard  to 
the  exception  made  in  the  decree  relative  to  book  B.,  without  preju- 
dice to  the  right  of  parties  to  ask  for  rehearing  on  the  merits,  within 
the  legal  delay,  dating  from  the  original  decree. 

Restricted  rehearing  granted  ex  propria  motu, 

Howell,  J.  Our  attention  having  been  called  to  the  fact  that  '*  Book 
No;  2  B,''  excepted  from  the  operation  of  oar  decree  herein,  embraced 
the  whole  of  the  area  that  had  been  drained  under  the  act  of  1839,  and 
was  by  said  act  exempted,  as  contended,  from  the  present  assessment — 
the  principal  question  discussed  in  our  former  opinion — we,  of  our  own 
motion,  ordered  a  restricted  rehearing,  in  order  to  make  our  decree 
conform  to  the  views  we  expressed  on  the  point,  as  the  exception  is  in 
conflict  with  our  conclusion,  and  was  made  without  understanding,  at 
the  time,  that  this  book  contained  the  lands  which  were  alleged  to  be 
exempt. 

In  granting  this  rehearing,  for  this  limited  purpose,  we  expressly  re- 
served to  all  parties  the  right  to  apply  for  a  rehearing  upon  the  merits. 
No  one,  except  the  estate  of  Davidson,  has  applied  for  a  rehearing. 

The  grounds  upon  which  this  application  of  the  estate  of  Davidson 
is  based,  are  the  same  upon  which  we  expressed  our  opinion  on  the 
first  hearing,  and  we  are  not  convinced  that  we  erred  and  can  not 
grant  a  rehearing  thereon. 

As  to  the  correction  of  our  decree  it  follows  as  a  matter  of  course. 

It  is  tberetore  ordered  that  the  rehearing  asked  for  by  the  estate  of 
Davidson  be  refused,  and  it  is  further  ordered  that  our  decree  herein  be 
amended  by  striking  therefrom  the  phrase  *'  except  that  portion  desig- 
nated as  'Book* No.  2,  B;*''  that  the  said  portion  of  the  assessment 
roll  be  embraced  in  this  judgment  of  homologation,  and  as  thus  amend- 
ed the  said  decree  remain  undisturbed. 

Rehearing  refused  on  the  merits. 

•  Carried  by  writ  of  error  to  the  Supreme  Court  of  the  United  States,. 
as  far  as  the  estate  of  Davidson  is  concerned. 


NEW  ORLEANS,  JANUARY,  1875.  25 

Switser  v.  Heinn  and  Heinn. 

No.  3111. 

E.  A.  SwiTZER  V.  John  Heinn  and  Mary  Heinn,  Owners  of  the  Steam- 
boat Frolic* 

• 

This  is  a  personal  action  against  the  ovraers  of  a  steamboat,  the  vessel  being  seized  to  en* 
force  a  lien  accorded  by  a  State  law,  under  the  conservatory  remedy  of  provisional  seiz- 
nre.  It  is  not  a  proceeding  in  rem  to  enforce  a  maritime  lien.  Therefore  there  is  no 
force  in  the  objection  that  the  State  court  was  without  jurisdiction. 

The  State  court,  having  once  obtained  lawful  jurisdiction  over  the  parties  and  subject  mat- 
ter, could  not  be  subsequently  divested  thereof  by  the  bankrupt  court. 

Congreas  has  not  only  not  deprived  other  courts  of  jurisdiction  over  such  cases,  but  it  has 
-provided  for  their  prosecution  and  defense  in  those  courts  by  the  assignee  in  bankruptcy. 
This  principle  applies  not  only  to  all  ordinary  actions  to  collect  debt,  but  also  to  all 
prt>c«edings  to  enforce  a  lien,  so  long  as  the  amount  due  is  in  dispute  or  remains  unas- 
certained. 

A  PPEAL  from  the  Fifth  District  Court,'  parish  of  Orleans.  Lean- 
il  monty  J.  B,  Sagan  and  £!.  N,  Whittemore,  for  plaintiff  and  appel- 
lee. jE».  T.  Merrick,  Face  <&  Foster,  A.  O.  Brice,  for  defendant  and 
appellant. 

Wyly,  J.  The  plaintiff  saed  the  defendants  for  his  wages  as  captain 
of  the  steamboat  Frolic  and  provisionally  seized  the  vessel,  which  was 
afterwards  released  on  bond. 

The  defendants  were  sabseqaently  adjudged  bankrupts,  and  their 
assignee  was  made  party,  coutradtctorily  with  whom  this  case  was  tried, 
and  judgment  rendered  in  favor  of  plaintiff  for  the  amount  of  his  claim, 
eight  hundred  and  seventy  dollars. 

The  assignee  has  appealed.  This  is  a  personal  action  against  the 
owners,  the  vessel  being  seized  to  enforce  the  lien  accorded  by  article 
3204  R.  C,  under  the  conservatory  remedy  of  provisional  seizure.  C. 
P.  285,  289. 

It  is  not  a  proceeding  in  rem  to  enforce  a  maritime  lien.  Therefore 
there  is  no  force  in  the  objection  that  the  State  court  was  without  ju- 
risdiction.    Lew  v.  Galceran,  11  Wall.  185. 

It  is  contended,  however,  that  the  decree  of  bankruptcy  divested  the 
court  of  jurisdiction,  and  that  it  had  no  authority  to  proceed  to  trial 
and  render  judgment  against  tite  assignee;  that  the  plaintiff  should 
have  gone  into  the  bankrupt  court  to  enforce  his  claim. 

The  State  court  having  obtained  lawful  jurisdiction  over  the  parties 
and  subject  matter  could  not  be  divested  thereof  by  the  bankrupt  court. 

"  Congress  could,  no  doubt,  have  made  an  adjudication  in  bankruptcy 
operate  propria  vigore  to  transfer  all  causes  which  should  be  pending 
in  other  courts  at  the  time  of  tlie  filing  of  the  petition  and  to  which 
the  bankrupt  should  be  a  party,  from  those  tribunals  into  the  court  of 
bankruptcy.    It  has  not,  however,  done  so. 

It  not  only  has  not  deprived  other  courts  of  jurisdiction  over  such 
cases,  but  it  has  provided  for  their  prosecution  and  defense  in  those 
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courts  by  the  assignee.  This  principle  applies  not  only  to  all  ordinary 
actions  to  collect  debt,  but  also  to  all  procecilings  to  enforce  a  lien  so 
long  as  the  amount  due  is  in  dispute  or  remains  unascertained." 
Bump's  Law  and  Practice  of  Bankruptcy,  sixth  edition,  pages  187,  198, 
199,  and  authorities  there  cited. 

The  demand  oi  the  plaintiff  is  fully  established  by  the  evidence  in 
the  record. 

Judgment  affiimed. 

Rehearing  refused. 

^Carried  by  writ  of  error  to  the  Supreme  Court  of  the  United  States. 


No.  3428. 
Kennbtt  &  Bell  v.  Uuion  Insurakob  Company  op  New  Orleans.* 

The  rules  and  regulations  of  the  United  States  Board  of  Sapei  visors  do  not  specify  and  par- 
ticularize the  short  bends  and  points  at  which  certain  precautionary  signals  are  to  1m 
made  by  steamers.  In  the  absence  of  such  specification  by  the  board,  it  would  seem 
then  to  beoome  a  matter  within  the  Judgment  and  discrimination  of  the  navigators  of 
the  rivers,  to  determine  the  places  where,  by  the  rules  and  regulations  governing  pilots, 
signals  are  to  be  given. 

A  transcript  of  the  proceedings  beiore  the  United  States  inspectors,  in  relation  to  the  sink- 
ing of  the  steamboat  Texarkana,  which  gave  rise  to  this  suit,  embracing  the  evidence 
taken  on  that  occasion,  was  offered  on  the  part  of  deiendants  to  prove  rem.  ipsam,  lliis 
was  objected  to  by  the  plaintiff*  as  res  inter  alioa  and  irrelevant.  The  court  a  qua  sus- 
tained the  ol()ection  to  that  extent,  but  admitted  it  for  the  purpose  only  of  contradicting 
the  statements  of  witnesses.  The  court  did  not  err.  The  action  taken  by  the  board  of 
inspectors  could  not  bind  the  plaintiff  who  was  not  a  party  to  it. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley,  J. 
Clarke,  Bayne  <&  RensTuiw,  for  plaintiffs  and  appellees.  J.  H,  Isley^ 
Kennedy  d  Chiapella,  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendants  are  sued  for  $10,000  on  a  policy 
of  insurance  taken  with  the  company  upon  the  bull,  engines,  furniture 
and  appurtenances  of  the  steamboat  Texarkana,  for  one  year  from  the 
seventeenth  of  December,  1869,  to  the  seventeenth  of  December,  1870. 
It  seems  the  boat  insured  sunk  in  Red  river,  about  the  first  of  Sep- 
tember, 1870,  from  the  effects  of  a  collision  that  occurred  between  the 
Tezarkana  and  the  steamboat  Era  No.  9.  The  boat  and  all  her  appur- 
tenances were  treated  as  a  total  loss,  and  abandoned  to  the  insurers. 

The  answer  is  a  general  denial.  The  plaintiff  had  judgment  for  the 
amount  claimed  and  defendants  have  appealed. 

This  case  turns  entirely  on  questions  of  fact.  It  is  urged  in  defense 
that  the  accident  occurred  from  a  violation  of  rule  No.  6  of  the  rules 
and  regulations  adopted  by  the  board  of  supervising  inspectors  in 
1865,  under  the  provisions  of  the  twenty- ninth  section  of  the  act  of 
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Congress  **  for  the  better  security  of  the  lives  of  passeugers  on  board 
of  yessels  propelled  in  whole  or  in  part  by  steam." 

The  rule  sixth  is  in  these  words:  ''When  any  steamer,  whether 
aacendiDg  or  descending  is  nearing  a  short  bend  or  point,  where  from 
BJxj  caase  a  steamer  approaching  in  an  opposite  direction  can  not  be 
seen  at  a  distance  of  six  hundred  yards  of  that  bend  or  point,  shall 
give  a  signal  of  one  long  sound  of  his  steam  whistle,  as  a  notice  to 
any  steamer  approaching;  and  if  there  should  be  any  approaching 
steamer  within  hearing  of  such  signal,  it  shall  be  the  duty  of  the  pilot 
tbenof  to  answer  such  signal  by  one  long  sound  of  his  steam  whistle, 
wbeo  both  boats  shall  be  navigated  with  the  proper  precautions  as 
/e^aired  by  the  preceding  rule."  * 

The  defendants  assume  that  at  the  place  where  the  collision  hap- 
pened there  is  a  short  bend  or  point,  where  it  is  made  the  duty  of  pilots 
to  sound  their  steam  whistles  as  signals  of  the  approach  of  boats 
according  to  the  rule  six,  just  quoted.    This  is  required  to  be  done  at 
such  short  bends  or  points  where  a  boat  can  not  be  seen  at  the  distance 
of  six  hundred  yards.    The  evidence  is  that  neither  of  the  pilots  of 
these  boats  sounded  his  whistle  until  the  boats  were  too  near  each 
other  for  the  collision  to  be  avoided,  the  regulations  by  law  requir- 
ing that  signals  shall  be  given  in  approaching  short  bends  and  points 
in  ample  time  to  have  the  boats  moving  in  their  proper  places  so  as  to 
pasB  each  other  safely.    Defendants  hold  that  the  loss  of  the  insured 
boat  was  the  result  of  the  culpable  neglect  and  want  of  skill  in  the 
pilot  and  managers  of  the  Texarkana,  as  well  as  that  of  the  other 
boat,  and  that  they  are  not  bound  under  the  policy. 

But  the  rules  and  regulations  of  the  board  of  supervising  inspectors 

do  not  specify  and  particularize  the  short  bends  and  points  at  which 

-these  precautionary  signals  are  to  be  made*    In  the  absence  of  such 

specification  by  the  board  it  would  seem  then  to  become  a  matter 

within  the  judgment  and  discrimination  of  the  navigators  of  the  rivers, 

to  determine  the  places,  where  by  the  rules  and  regulations  governing 

pilots,  signals  are  to  be  given.    Accordingly  we  find  from  the  evidence 

that  the  point  where  the  collision  in  this  case  occurred,  never  had  been 

considered  as  a  place  coming  within  the  requirements  of  rule  No.  six; 

ancl  all  the  Red  river  pilots  who  testified  in  this  case,  and  there  were 

some  half  dozen  or  more  of   them,  were  unanimous  in  saying  they 

never  knew  or  heard  of  the  steam  whistle  being  used  at  the  point  in 

^aestion  as  being  required  by  rule  six.    A  diagram  of  that  part  of  the 

ri^v^er   where  the  accident  happened  is  given  in  connection  with  the 

sv'idence  of  one  of  these  pilots.    It  would  clearly  appear  from  this 

lia^ram  and  the  general  drift  of  the  testimony  that  at  the  place  where 

lie   csoUision  took  place,  there  is  not  a  short  bend  or  point  *'  where, 
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from  aoy  cause  a  steamer  approaching  iu  an  opposite  direction,  oaft 
not  be  seen  at  a  distance  of  six  hundred  yards.'^  The  diagram  repre- 
sents a  gradual  curve  in  the  river,  called  technically  by  one  or  two  of 
the  witnesses  a  ''  kink."  It  does  not  present  an  abrupt  bend  or  turn- 
ing of  the  river  constituting  '*  a  short  bend  or  point." 

It  appears  that  after  this  accident  happened  an  investigation  of  the 
subject  was  made  before  the  United  States  inspectors  under  the  act  of 
Congress.  A  transcript  of  the  proceedings  before  the  inspectors,  em- 
bracing the  evidence  taken  was  offered  on  the  part  of  the  defendants  - 
to  prove  rem  ipsam.  This  was  objected  to  by  the  plaintiff  as  res  inter 
alioSj  and  irrelevant.  Tlie  court  sustained  the  objection  to  that  extent, 
but  admitted  it-  for  the  purpose  only  of  contradicting  the  statements 
of  witnesses.  A  bill  of  exceptions  was  .taken  by  the  defendants.  We 
think  the  ruling  of  the  court  correct. 

The  action  taken  by  the  board  of  inspectors  could  not  bind  the 
plaintiff,  who  was  not  a  party  to  it.  That  portion  of  the  testimony 
let  in,  shows  some  discrepancy  between  the  evidence  given  by  Kountz, 
the  pilot  on  duty  aboard  the  Texarkana  at  the  time  of  the  collision, 
and  that  which  he  gave  previously  before  the  board  of  inspectors,  but 
as  against  the  mass  of  evidence  introduced  in  court  on  the  part  of  the 
plaintiff,  it  can  have  but  little  effect.  We  regard  the  evidence  as 
establishing  beyond  doubt  that  at  the  time  of  the  collision,  the  Texar- 
kana was  on  the  proper  side  of  the  river  for  an  ascending  boat  to  be, 
and  that  she  was  near  the  shore.  This  last  fact  is  well  established. 
The  force  with  which  she  was  struck  threw  her  against  the  shore. 
Although  the  river  at  the  place  where  the  accident  took  place  was 
narrow,  there  was  room  for  the  other  boat  to  have  passed  without  col- 
lision had  she  been  further  out  in  the  stream. 

We  are  of  the  opiniou  that  the  plain  tiff^s  case  is  made  out.  There  are 
two  other  bills  of  exceptions  taken  by  defendants,  but  it  is  not.im- 
portant  to  the  decision  of  this  case  that  we  should  pass  upon  them.  i 

Judgment  affirmed. 


On  Application  for  Rehearing. 

LuDELiNG,  C.  J.  In  this  case  un  application  for  a  rehearing  is  made 
on  several  grounds.  We  find  there  was  error  as  to  the  failure  of  the 
court  to  allow  the  defendants  a  credit  of  two  hundred  dollars,  the  two 
per  cent,  on  the  amount  ($10,000  insured),  according  to  the  policy. 
We  now  order  that  said  credit  be  allowed,  the  appellee  consenting 
thereto.     The  application  for  rehearing  is  refused. 

*  Carried  by  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  and  dismissed  on  motion  by  that  tribunal. 
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No.  5376.^ 

State  ex  rel.  Albert  Baldwin  v.  A.  Dubuclet,  State  Treasurer — 

State  of  Louisiana,  lotervenor. 

This  appeal  was  made  returnable  at  the  session  of  the  Supreme  Court  to  be  held  at  New 
Orleans  on  the  first  Monday  oi  November,  1874.    Before  the  return  day,  to  wit,  on  the 
twentieth  of  July,  1874,  the  relator  procured  the  consent  of  the  Governor  for  the  transfer 
of  the  case  to  Monroe,  and  for  its  trial  at  the  term  held  at  that  town.    The  Governor 
also  employed  an  attorney  for  the  defense,  notwithstanding  the  opposition  of  the  Attor- 
ney General  and  of  Dubuclet,  the  defendant- 
Tie  Goremor  had  no  authority  to  consent  to  the  transfer  of  this  case,  and  to  employ  counsel 
Rs  he  did.    The  Attorney  General  is  the  proper  officer  to  represent  the  State  In  all  her 
Uv  suits,  and  the  act  21  of  the  acts  of  1872,  on  which  the  Governor  relied,  was  not 
iDtttded  to  deprive  the  Attorney  General  of  the  control  and  management  of  his  cases, 
l«t  only  to  provide  for  certain  contingencies  in  which  he  may  designate  an  attorney  to 
set  on  behalf  of  the  State.    Under  that  statute  he  was  empowered  to  appoint  counsel  to 
set  in  this  suit. 
Tbe  citation  was  necessary  to  perfect  the  appeal.    The  defendant's  case  can  not  be  tried 
without  bis  consent,  except  at  the  time  and  place  designated  in  the  citation.    A  trial  at 
a  different  place  would  be  a  trial  without  a  citation.    Besides,  he  is  entitled  to  the  delay 
fixed,  to  prepare  his  defense. 
The  plea  that  defendant  is  not  interested,  has  no  force.    If  not  interested,  why  was  he  cited 

and  made  a  party  ? 

Tliere  is  nothing  in  the  act  for  *'  funding  the  obligations  of  the  State,"  relied  on  by  relator, 

which  confers  on  him  or  implies  a  right  or  duty,  as  *'  Fiscal  Agent,"  to  recover  from  the 

State  Treasurer,  and  to  hold  and  account  for,  under  the  obligations  of  his  official  bond, 

all  the  moneys  belonging  to  the  State,  or  to  choose  a  bank  for  such  purpose,  and  nothing 

which  imposes  on  said  treasurer  the  duty  to  deposit  said  moneys  with  the  relator,  and 

therefore  there  is  no  cause  for  the  mandamus  prayed  for. 

It  is  only  where  a  specific,  ministerial  duty  is  imposed  by  law  on  an  officer,  that  the  writ  of 

mandamus  can  properly  issue  against  him.    The  term  "  fiscal  agent"  does  not  necessarily 

mean  depositary  of  the  public  funds,  so  as,  by  the  simple  use  of  it  in  a  statute  without 

any  directions  in  this  respect,  to  make  it  the  duty  of  the  State  Treasurer  to  deposit  with 

him  any  moneys  in  the  treasury  and  conter  on  such  agent  power  to  compel  such  deposits 

APPEAL  from  the  Suiierior  District  Court,  parish  of  Orleans. 
HatolcinB,  J.  Eennard,  Howe  &  PreniiaSy  for  relator  and  defendant. 
4.-  -P.  Field,  Attorney  General,  and  c7.  Q.  A.  Fellows^  for  defendant 
ind  for  intervener. 

On  Motion  to  Dismiss. 

WYI.Y,  J.  TLe  relator  lias  appealed  from  the  judgment  rejecting 
is  luaDdamus  proceeding  to  compel  the  defendant  to  recognize  him  us 
BC&l  agent,  under  act  No.  3  of  the  acts  of  1874,  and  to  deposit  with 
jm  all  the  funds  of  the  State. 

The  appeal  was  made  returnable  at  the  session  of  the  Supreme 
>art  to  be  held  at  New  Orleans  on  the  first  Monday  of  November, 
74.  Before  the  return  day,  to  wit,  July  20,  1874,  the  plaintiff  pro- 
red  tlie  consent  of  the  Governor  for  the  transfer  ot  the  case  to  this 
i^ce,  and  for  the  trial  thereof  at  this  term  ;  and  under  act  No.  21  of  the 
u»  of  1872,  the  Governor  employed  an  attorney  to  take  charge  of  the 

ense. 

rbe    Attorney  General  objects  to  the  trial  of  the  case  before  the 
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return  day,  and  at  this  term  of  the  court ;  he  denies  the  authority  of 
the  Grovernor  to  giye  consent  for  its  transfer,  and  also  his  anthrity  to 
appoint  counsel  to  assist  or  supersede  him  in  the  management  of  the 
case. 

Antoine  Dubudet,  the  defendant,  also  refuses  to  consent  to  the  trial 
of  the  case  here. 

Looking  to  act  21  of  the  acts  of  1872,  the  statute  under  which  the 
Governor  acted  in  this  case,  we  find  that  he  *'has  the  right  in  case  of 
the  absence,  death,  resignation,  or  inability  to  act  in  any  particular 
case  of  the  Attorney  General,  or  proper  district  attorney,  or  where 
either  of  them  may  be  directly  interested,  a  right  to  designate  an 
attorney  for  such  case  to  act  in  behalf  of  the  State,  for  the  protection 
oi  the  public  interest." 

Was  the  Governor  authorized  under  this  statute  to  consent  to  the 
transfer  of  the  case  and  the  trial  thereof  at  this  term,  notwithstanding 
the  opposition  of  the  Attorney  General  who  tried  the  case  in  the 
court  below  t    We  think  not. 

The  Attorney  General  is  the  proper  officer  to  represent  the  State  in 
all  her  lawsuits,  and  the  statute  in  question  was  not  intended  to 
deprive  him  of  the  control  and  management  of  his  cases. 

In  order  to  protect  the  public  interest  in  any  particular  case  where 
the  Attorney  General  was  interested,  or  was  unable  to  act  from  deaths 
resignation,  absence,  or  from  any  other  cause,  this  statute  authorizes 
the  Governor  to  appoint  an  attorney  for  such  case.  It  does  not 
authorize  him  to  give  consent  for  the  transfer  of  any  particular  case 
and  for  the  trial  thereof  before  the  return  day,  at  a  different  term  of 
the  court.  The  act  gives  him  no  personal  control  of  the  case  what- 
ever. When  the  condition  happens  upon  which  he  has  authority  to 
supply  counsel  for  the  State,  the  attorney  designated  by  him  takes 
control  of  such  case. 

The  attorney  designated  by  the  Governor  in  this  case  does  not  con- 
sent to  its  trial  here.  But  under  the  statute  the  Governor  was  utterly 
without  authority  to  appoint  an  attorney  to  act  in  this  case,  because 
the  Attorney  General  is  not  personally  interested,  he  has  not  resigned^ 
nor  is  he  dead,  or  absent,  or  unable  to  attend  to  the  duties  of  his  office. 
He  appears  to  have  faithfully  defended  the  case  in  the  court  below  in 
behalf  of  the  State,  the  intervener,  and  in  behalf  of  Dubuclet,  the 
defendant.  He  gained  the  case,  and  he  will  doubtless  be  ready  to 
meet  the  relator  and  try  the  appeal  at  the  time  and  place  where  it  was 
made  returnable,  and  where  he  was  cited  to  trial.  Because  he  refused 
to  try  the  appeal  at  a  dififerent  place  and  term,  and  before  the  return 
day,  it  can  not  fairly  be  said  that  the  Attorney  General  is  unwilling 
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or  unable  to  act,  or  that  the  public  interest  confided  to  him  has  in  any 
manner  suffered  or  is  likely  to  suffer.  In  refusing  to  try  the  case,  as 
desired  by  the  relator,  he  has  simply  exercised  a  legal  right,  of  which 
the  appellant  has  no  cause  to  complain. 

The  defendant,  Dubuclet,  is  interested  in  this  case;  he  is  the  party 
against  whom  the  mandamus  is  sought,  and  he  has  not  consented  to  the 
trial  here.  He  has  been  cited  to  meet  the  relator  and  try  the  appeal 
on  the  first  Monday  of  November  next,  at  New  Orleans.  Under  sec- 
tion 7  of  act  35,  of  the  acts  of  1874,  he  can  employ  special  counsel  for 
his  defense.  If  the  case  is  tried  now  he  may  well  complain  that  he 
bas  not  been  heard;  because  to  try  the  case  at  a  different  place,  and 
before  the  return  day,  is  equivalent  to  a  trial  without  citation  and  an 
opportunity  to  make  a  defense. 

What  is  the  use  of  citing  the  defendant  to  the  trial  of  this  appeal  at 
New  Orleans  on  the  first  Monday  of  November,  1874,  if  he  can  be  con- 
demned rightfully  at  the  July  term  of  1874,  at  Monroe  t 

If  citation  was  necessary  to  perfect  the  appeal,  the  defendant's  case 
can  not  be  tried  (without  his  consent)  except  at  the  time  and  place 
where  he  was  cited. 

The  appellant  contends,  however,  that{the  defendant  has  no  interest. 
If  so,  why  was  he  sued  and  cited  below  ?  If  his  presence  was  neces- 
sary at  the  trial  there,  it  is  equally  as  important  here.  And  tho  trial 
of  the  defendant  before  the  day  he  was  cited  to  trial,  and  at  a  different 
place,  is  certainly  a  trial  without  citation.  He  is  entitled  to  the  delay 
from  the  time  the  appeal  was  taken  until  the  return  day  thereof  to 
prepare  his  defense  and  to  employ  special  counsel,  if  he  chooses  to 
do  so. 

The  defendant  is  the  party  sued  and  against  whom  our  decree  must 
be  enforced,  if  the  mandamus  be  made  peremptory.  He  is  a  necessary 
party,  and  the  case  can  not  be  tried  here  without  his  consent. 

It  is  therefore  ordered  that  this  appeal  be  stricken  from  the  docket, 
with  leave  to  the  appellant  to  withdraw  the  transcript  and  file  it  at 
New  Orleans,  in  conformity  with  the  order  of  appeal. 

LuDELiNG,  C.  J.,  dissenting.  The  simple  question  now  before  the 
court  for  decision  is,  can  the  chief  executive  of  the  State  consent  on 
the  'part  of  the  treasurer,  and  in  spite  of  his  opposition  and  of  the 
Attorney  Greneral's,  that  the  case  may  be  removed  to  Monroe  for 
speedy  determination  ? 

The  case  is  one  in  which  an  officer  of  the  State  is  proceeding,  by 
mandamus,  against  another  officer  of  the  State,  to  compel  him  to  per- 
form a  ministerial  duty.  It  is  made  the  duty  of  the  chief  executive  of 
the  State  "  to  see  that  the  laws  are  faithfully  executed."  If  it  be  a 
ministerial  duty  of  the  treasurer^  under  any  law  of  the  State,  to  do 
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what  he  id  required  to  do  in  the  relator's  petition,  it  is  the  duty  of  the 
executive  to  see  that  the  law  be  executed.  The  case  by  law,  is  a  pref- 
erence case,  and  I  am  at  a  loss  to  imagine  why  the  Governor  could  not 
direct  the  case  to  be  submitted  for  decision,  by  the  Attorney  General, 
and  if  he  refused  or  neglected  to  do  so,  to  employ  other  counsel.  Du- 
bnclet  personally,  is  not  before  the  court;  it  is  the  treasurer  alone 
who  is  before  the  court,  in  his  official  capacity.  And  in  numerous 
cases  running  all  through  the  24th,  25th  and  26th  Annual,  this  court 
has  recognized  this  fact,  that  when  an  officer  is  proceeded  against  in 
his  official  capacity,  he  has  no  right  to  appear  in  person  or  by  attorney 
selected  by  himself,  but  must  be  represented  by  the  Attorney  General 
or  some  other  attorney  selected  by  the  Governor.    Act  of  1872,  p.  62. 

This  case  was  brought  here  by  consent  of  the  relator  and  the  Gov- 
ernor. 

The  Attorney  General  applied  for  time  to  file  a  brief  after  the  case 
had  been  submitted,  which[was  allowed,  and  he  filed  his  brief  without 
urging  this  want  of  consent ^  and  at  the  last  moment  he  files  another 
brief  through  another  attorney,  urging  this  want  of  consent  on  the 
part  of  the  treasurer.  I  do  not  think  it  should  be  considered ;  but  if 
it  be,  I  do'not  regard  the  objection  valid. 

What  honest  reason  can  be  urged  against  an  early  decision,  on  the 
construction  of  a  law,  defining  the^official  duties  of  State  officers  ?  I 
can  not  imagine]  any,  and  am  the  less  inclined  to  consider  the  objec- 
tion ot  want  of  consent. 


On  the  Merits. 

Howell,  J.  The  relator  alleges  that  he  was  elected  and  has  duly 
qualified  as  Fiscal  Agent  of  the  State  under  act  No.  3  of  April,  1874, 
known  as  the  Funding  Act  and  which  created  a  board  of  liquidation, 
composed  of  the  Governor,  Lieutenant  Governor,  Auditor,  Treasurer, 
Secretary  of  State,  Speaker  of  the  House  of  Representatives  and  such 
fiscal  agent,  chosen  by  said  officers,  that  he  has  furnished  bond  in  the 
sum  of  $250,000  as  required  by  said  Board,  *'  that  as  fiscal  agent  of  the 
State,  it  is  his  duty  to  receive  from  the  State  Treasurer  and  to  hold  and 
account  for,  under  the  obligations  of  his  official  bond  aforesaid,  all 
the  moneys  belonging  to  the  State,"  that  he  has  chosen  the  New  Or- 
leans National  Bank,  whereof  he  is  a  director  and  the  president,  as  the 
place  of  deposit  of  the  State  funds  and  so  notified  the  Treasurer, 
whose  duty  it  is  to  deposit  the  same  with  the  relator  as  fiscal  agent, 
but  has  failed  and  refused  to  do  so,  though  requested,  and  he  prays  for 
a  writ  of  mandamus  commanding  said  Treasurer  to  recognize  relator 
as  ftxe  fiscal  agent  of  the  State  and  to  deposit  with  relator  in  his  said 
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capacity  all  the  State  fdnds  now  on  band  or  which  may  hereafter  come 
into  hiB  the  treasurer's  hands  or  control. 

The  treasurer  denies  that  the  relator  has  any  legal  right  to  demand 
of  liim  as  treasurer,  the  moneys  of  the  State  or  that  there  is  any  law 
Tvbich  gives  to  the  relator  the  right  to  'the  deposit  of  the  money  of  the 
State,  and  he  adopts  the  answer  of  the  State  which  intervenes  and 
alleges  that  under  the  constitution  and  laws  the  treasurer  is  the  only 
officer  authorized  to  receive,  keep  and  disburse  all  moneys  of  the  State 
and  he  can  not  be  interfered  with  or  controlled  in  that  respect  by  any 
authority;  that  there  is  no  provision  in  the  *'  Funding  bill  '*  which 
makes  it  the  duty  of  the  treasurer  to  pay  out  to  or  deposit  with  the 
relator  or  the  latter  to  receive  any  of  the  State  moneys,  and  hence  there 
is  no  cause  or  ground  for  the  writ  of  mandamus ;  that  the  title  of  the 

"  Funding  act"  does  not  express  the  object  of  the  appointment  of  a 
fiscal  agent  of  the  State  with  power  to  receive  and  hold  tbe  moneys  of 
the  State  which  is  a  matter  foreign  to  the  objects  of  said  act;  that  by 
existing  unrepealed  law  the  treasurer  is  required  to  deposit  the  State 
moneys  in  some  safe  bank  with  which  he  shall  keep  an  account  and 
the  said  deposits  can  only  be  removed  upon  the  consent  of  the  Gover- 
nor and  the  causes  therefor  must  be  reported  to  the  legislature;  that 
under  the  said  law  he  has  the  moneys  of  the  State  deposited  in  the 
Louisiana  National  Bank,  the  safety  of  which  would  be  jeopardized 
by  depositing  them  with  an  individual  not  an  officer  of  the  State  and 
not  required  b^  law  to  give  a  bond.  From  a  judgment  refusing  the 
writ  of  mandamus,  the  relator  has  appealed. 

The  title  of  the  funding  bill  and  the  sections  relied  on  by  the  rela- 
tor, are  as  follows  :  ''An  act  to  provide  lor  funding  the  obligations  of 
the  State  by  exchange  of  bonds ;  to  provide  for  principal  and  interest 
of  said  bonds ;  to  establish  a  board  of  liquidationj  to  authorize  certain 
judicial  proceedings  against  it ;  to  define  and  punish  violations  of  this 
act  3  to  prohibit  certain  officers  from  diverting  funds  except  as  provided 
by  law  and  to  punish  violations  therefor ;  to  levy  a  continuing  tax  and 
provide  a  continuing  appropriation  for  said  bonds ;  to  make  a  contract 
between  the  State  and  holders  of  said  bonds ;  to  prohibit  injunctions 
in  certain  cases ;  to  limit  the  indebteliness  of  the  State  and  to  limit 
State  taxes  ',  to  annul  certain  grants  of  State  aid ;  to  prohibit  the  mod- 
ification, novation  or  extension  of  any  contract  heretofore  made  for 
State  aid ;  to  provide  for  the  receipt  of  certain  warrants  for  certain 
taxes  and  to  repeal  all  conflicting  laws. 

Section  1.    ''Be  it  enacted  by  the  Senate  and  House  of  Represent- 

atives  of  the  State  of  Louisiana  in  General   Assembly  convened, 

That  for  the  purpose  of  consolidating  and  reducing  the  floating  and 

bonded  debt  of  the  State,  the  Governor,  Lieutenant  Governor,  Aud- 
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itor,  Treasurer,  Secretary  of  State,  and  Speaker  of  the  House  of  Rep- 
resentatiTes  are  hereby  authorized  to  cause  to  be  prepared,  aud  to 
issue  bonds,  to  be  known  as  '^consolidated  bonds  of  the  State  of  Lou- 
isiana," of  the  denominations  of  one  hundred,  five  hundred,  and  one 
thousand  dollars,  to  the  anaount  of  fifteen  millions  of  dollars,  or  so 
much  thereof  as  may  be  necessary,  all  payable  forty  years  from  the 
first  day  of  January,  1874,  and  all  to  be  numbered  consecutively,  and 
made  payable  to  bearer,  and  to  bear  interest  at  the  rate  of  seven  per 
cent,  per  annum,  payable  semi-annually  in  the  city  of  New  York  and 
the  city  of  New  Orleans,  on  the  first  day  of  July  and  January  of  each 
year,  and  coupons  for  such  interest' shall  be  attached  thereto;  said  in- 
terest and  principal  to  be  payable  in  lawful  money  of  the  United 
States. 

**  Sec.  2.  Be  it  further  enacted,  etc.,  That  the  parties  designated  in 
the  foregoing  Bection  shall  constitute  aboard  of  liquidation,  and  a  ma- 
jority of  said  board  shall  elect  a  fiscal  agent  for  the  State,  who  shall  be 
a  member  of  said  board. 

Sec.  7.  Be  it  further  enacted,  etc..  That  a  tax  of  five  and-a-half 
mills  on  the  dollar  of  the  assessed  value  of  all  real  and  personal  prop- 
erty in  the  State  is  hereby  annually  levied,  and  sliall  be  collected  for 
the  purpose  of  paying  the  interest  and  principal  of  the  consolidated 
bonds  herein  authorized,  and  the  revenue  derived  therefrom  is  hereby 
set  apart  and  appropriated  to  that  purpose,  and  no  other ;  and  that  it 
shall  be  deemed  a  felony  for  the  Fiscal  Agent  or  any  officer  of  the 
State  or  board  of  liquidators  to  divert  the  said  fund  from  its  ligitimate 
channel  as  provided,  and  upon  conviction  the  said  party  shall  be 
liable  to  imprison m «"- ^^p^ot  more  than  ten  years  nor  less  than 
two,  atthedir^  T^^il^^ie  court.  If  there  shall,  during  any  year,  be 
a  surplus  arit  s^^rom  said  tax  after  paying  all  interest  falling  due  in 
that  year,  such  surplus  shall  be  used  for  the  purchase  and  retirement 
of  bonds  authorized  by  this  act,  said  purchases  to  be  made  by  said 
board  of  liquidation  from  the  lowest  offers,  after  due  notice,  provided, 
that  the  total  tax  for  interest  and  all  other  State  purposes,  except  the 
support  of  public  schools,  shall  never  hereafter  exceed  twelve  and  a 
half  mills  on  the  dollar.  The  interest  tax  aforesaid  shall  be  a  contin- 
uing annual  tax  until  the  said  consolidated  bonds  shall  be  paid  or 
redeemed,  principal  and  interest;  and  the  said  appropriation  shall  au- 
thorize and  make  it  the  duty  of  the  auditor  and  treasurer,  and  the  said 
board,  respectively,  to  collect  said  tax  annually,  and  pay  said  interest 
and  redeem  said  bonds  until  the  same  shall  be  fully  discharged." 

Sec.  17.  *'  That  all  acts  or  parts  of  acts  in  conflict  with  this  act,  or 
any  section  thereof,  are  hereby  declared  to  be  repealed,  and  that  this 
ast  shall  take  effect  from  and  after  its  passage." 
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It  seems  a  safficient  answer  to  relator's  demand  to  say  that  there  is 
nothing  io  the  foregoing  which  confers  on  him  or  implies  a  right  or 
duty  as  fiscal  agent  '*  to  receiYe  from  the  State  treasurer  and  to  hold 
and  accoant  for,  under  the  obligations  of  his  official  bond  aforesaid,  all 
the  moneys  belonging  to  the  State,''  or  to  choose  a  bank  for  such  pur- 
pose, or  that  imposes  on  the  said  treasurer  the  duty  to  deposit  said 
moneys  with  the  relator,  and  therefore  there  is  no  case,  no  cause  for 
the  writ  of  mandamus.  The  act  does  not  specifically  prescribe  any 
duties  of  the  fiscal  agent,  confer  on  him  any  special  powers  or  make 
any  reference  in  the  title  or  elsewhere  to  the  deposit  or  the  choosing  of 
a  place  of  deposit  of  the  moneys  of  the  State;  and  it  is  only  where  a 
specific  oiiinisterial  duty  is  imposed  by  law  on  an  officer,  that  a  writ  of 
mandamus  can  properly  issue  against  him. 

But  it  IS  contended  on  behalf  of  the  relator,  that  the  phrase  ''  Fiscal 
agent  of  the  State"  had,  at  the  time  the  Funding  act  was  passed,  a  dis- 
tinct, well  understood  meaning,  and  that  the  legislative  intent  in  using 
it  was  manifest,  as  the  depositary  of  the  State  funds,  that  is,  the  fiscal 
agent  of  the  State  created  by  this  act  was,  by  necessary  intendment, 
the  depositary  of  the  State  moneys,  which  however,  are  to  remain 
there  or  with  him  subject  to  the  checks  of  the  State  treasurer  just  as 
they  are  now  kept  and  checked  on  by  the  treasurer  in  the  bank  selected 
by  ,^im  under  previous  legislation.  And  this  theory,  it  is  said,  is  de- 
•rived  from  and  supported  by  the  laws  relative  to  the  fiscal  agent  of  the 
city  of  New  Orleans,  which  was  made  the  depositary  of  all  the  city  funds 
and  the  law  making  the  Citizens'  Bank  the  fiscal  agent  for  the  funding 
of  the  floating  debt  in  1870. 

Our  examination  of  these  laws  does  <  ''  ^  '  '*  us  to  the  conclusion, 

as  suggested,  that  the  term  '*  fiscal  agent*'  ^     P       ^x-  warily  the  de- 

^•O  au' 
positary  of  the  public  funds  so  as,  by  the  simple  uso       it  in  a  statute, 

without  any  directions  in  that  respect,  to  make  it  the  duty  of  the  city 
or  State  treasurer  to  deposit  all  moneys  therein  and  confer  on  such 
agent  power  to  compel  such  deposit  with  him  or  it. 

As  to  the  fiscal  agent  for  the  city  of  New  Orleans,  the  laws  referred 
to  (see  acts  1856,  pp.  144,  145,  acts  1870,  extra  session,  p.  46),  are 
explicit  in  directing  when  and  how  such  agent — a  bank — ^shall  be 
chosen,  what  shall  be  placed  in  its  keeping,  the  purposes  thereof, 
how  drawn,  etc.,  while  in  the  act  under  review,  no  such  directions 
appear  and  nothing  is  said  except  that  a  minority  of  certain  designa- 
ted officers,  composing  a  board  of  liquidation,  shall  elect  a  fiscal 
agent  for  the  State,  who  shall  be  a  member  of  said  board  and  shall  be 
subject  to  certain  penalties  should  he  divert  a*^ertain  fund.  But  every 
officer  of  the  State  and  board  of  liquidators  are  ei^braced  in  the  same 
provision.    And  as  to  the  ''fiscal  agent"  under  the  funding  act  of  1870, 
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(session  acts  1856,  extra  session,  p.  153),  the  president  of  a  bank 
namedj  was  designated  by  the  law  for  the  purpose,  in  conjanction  with 
the  G-oTernor  and  Auditor,  of  negotiating  the  bonds  authorized  by  said 
act,  but  no  reference  was  made  to  the  custody  of  the  public  moneys. 
The  duty  was  specific  and  limited  to  the  object  of  said  act.  We  find 
in  neither  law  nor  any  other,  any  thing  that  implies  even  that  the  use 
of  the  term  fiscal  agent  in  a  statute  confers  the  right  to  the  public 
funds.  By  existing  laws  the  treasurer  is  to  deposit  the  State  moneys 
in  a  bank  selected  by  him,  and  he  may,  with  the  concurrence  of  the 
GoTernor,  remove  them  to  another  if  they  become  unsafe,  (R.  S.  3773), 
and  there  is  nothing  in  the  present  funding  act  at  all  inconsistent  there- 
with and  they  are  therefore  not  repealed  or  affected  by  the  repealing 
clause  of  this  act. 

Whatever  may  be  the  duties  of  the  relator  under  the  present  funding 
act,  it  is  clear  to  us  that  it  is  not  one  of  his  duties  to  demand,  receive 
and  place  in  a  bank  chosen  by  hini  or  elsewhere  the  moneys  of  the 
State,  those  arising  under  the  provisions  of  this  act  or  from  any  other 
source.  This  duty  pertains  exclusively  to  the  treasury  department,  and 
the  moneys  there  can,  under  the  constitution.  on]y  be  withdrawn  by 
the  treasurer  under  a  specific  appropriation  made  by  law. 

Judgment  affirmed. 


No.  3548. 
R.  EsTBRBRooK  AND  A.  Gallier  i;.  Mart  E.  Gauche. 

This  is  an  action  of  nullity  brought  by  plaintiffis  against  a  jadgment,  on  the  ground  that  it 
was  rendered  against  them  in  the  absence  of  their  coonsel,  in  consequence  of  the  omis* 
sion  of  the  clerk  to  attach  his  name  as  attorney  for  them  on  the  usual  list  posted  up, 
wherefore  they  were  deprived  of  the  defense.to  which  they  were  entitled.  This  omission 
was  not  attributable  to  the  other  litigants  or  to  their  counseL  It  was  merely  an  error  of 
the  clerk. 

In  this  instance  the  plaintifihs  have  mistaken  their  remedy.  The  true  one  was  an  appeaL 
Their  defense  to  the  suit  was,  that  the  tacit  or  legal  mortgage  set  up  against  them  was 
not  inscribed  prior  to  the  first  of  February,  1670.  Relief  was  therefore  attainable  by  ap< 
peaL    Consequently  an  action  of  nullity  will  not  lie. 

APP£AL  from  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lins J.     Q.  Schmidt,  for  plaintiffs  and  appellants*    Thomas  Oilmore 
and  J,  H.  Isley^  for  defendant  and  appellee. 

Wtly,  J.  In  suit  No.  3547  of  the  docket  of  this  court,  John  S.  and 
Louisa  Skinner  sued  Wm.  C.  Sibley  to  enforce  a  tacit  mortgage  on  a 
house  and  lot  in  the  city  of  New  Orleans,  which  the  latter  purchased 
irom  John  Gauche: 

Sibley  called  the  widow  and  heirs  of  John  Gauche  in  warranty,  and 
they  called  in  warranty  their  vendors,  B.  Esterbrook  and  A.  Gallier. 


NEW  ORLEANS,  JANUARY,  1875.  37 

Eaterbrook  and  GkiUier  v.  Ganohe. 

At  the  trial  in  the  conrt  below  the  counsel  for  Esterbrook  and  Gallier 
was  not  present,  because  when  the  case  was  posted  for  trial  his  name 
was  omitted  from  the  list  of  oases  posted  for  trial  that  day.  He  now 
brings  this  action  of  nullity  in  behalf  of  his  clients  to  have  the  judg- 
ment which  was  rendered  against  them  in  his  absence,  revised  because 
they  were  deprived  of  a  just  defense  by  the  omission  of  the  clerk  to 
attach  his  name  as  attorney  for  them  to  the  list  at  said  posting.  The 
court  rejected  the  demand  and  plaintiffs  have  appealed. 

It  is  not  pretended  that  the  omission  .of  plaintiff's  conusors  name 
from  the  list  posted,  was  a  fault  attributable  to  the  other  litigants  or  to 
their  counsel.    It  was  merely  an  error  of  the  clerk. 

After  examining  the  case  we  find  the  plaintiffs  have  mistaken  their 
remedy.  It  was  an  appeal.  Their  main  defense  to  the  suit  was  that 
the  tacit  or  legal  mortgage  set  up,  was  not  inscribed  prior  to  the  first 
January,  1870.  On  this  point  the  evidence  is  a^  ample  in  the  original 
bait  as  in  the  present  action.  Relief  was  therefore  attaigable  by  ap- 
peid ;  coosequently,  an  action  of  nullity  will  not  lie.  1  R.  523 ;  3  An. 
646;  6  An.  249 ;  6  An.  799;  9  An.  203 ;  14  An.  396;  23  An.  146. 

Judgment  affirmed. 

Rehearing  refused. 


No.  3626. 
O.  W.  Flukbb,  Administrator  v.  Amos  Kent. 

Parol  OYidence  wm  elearly  iii«dmia«lble  to  prove  that  the  wife  of  the  defendant  was  the 
debtor  in  a  contract  executed  by  him,  and  that  he  signed  it  as  her  agent,  and  not  In  hie 
indiTidoal  capacity  aa  It  appears  in  the  contract  itself,  no  error  or  mistake  in  execnting 
the  instroment  being  alleged  in  the  answer. 

This  testimony  being  excluded,  there  is  no  reason  why  the  defendant,  who  was  not  one  of 
the  heirs  of  his  wife's  fkther,  should  not  i>ay  the  debt  he  contracted  with  the  adminis- 
trator of  the  succession,  whether  there  are,  or  not,  sufficient  funds  in  his  hands  to  pay 
the  debts  of  the  deceased. 

If  the  plaintiff  liad  consented,  when  the  instrument  was  given,  In  consideration  of  the  pur- 
chase by  the  defendant  of  succession  property,  that  said  defendant  should  not  be 
required  to  pay  the  debt  until  there  was  a  partition  of  the  estate  among  the  heirs*  it 
would  not  have  been  obligatory,  because  •«»  administrator  can  make  no  contract  in  a 
matter  of  that  kind  binding  on  the  succession,  he  having  no  right  to  fix  the  terms  of 
selling  succession  property. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangi- 
pahoa. JEIUi9,  J.  CVoM  (^  Hardee,  W.  0,  Fipkiny  Merrick^  Race 
dt  Foster,  for  plaintiff  and  appellant.  0.  P.  Amacker^  1,  dt  E,  J,  JSllia^ 
for  defendant  and  appellee. 

Wti.t,  J.    This  is  a  suit  on  the  following  instrument : 

''  St.  Hblsna,  January  2,  1875. 
**  On  demand  I    promise  to  pay  0.   W.  Flnker,  administrator  of 
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estate  of  Robert  Flnker,  deceased,  thirteen  hundred  and  eighty-one 
dollars  and  seventy-five  cents,  in  solvent  bank  money  of  the  State  of 
Louisiana,  for  value  received.  I  also  promise  to  pay  for  ten  thousand 
pounds  of  seed  cotton,  more  or  less,  when  amount  of  said  ootton  is 
ascertained,  at  six  and  one-half  cents  per  pound. 

"  (Signed)  AMOS  KENT." 

The  amount  shown  to  be  due  on  this  contract  is  $1991  75,  subject 
to  a  credit  on  the  second  of  May,  1866,  of  $843  50. 

The  defense  to  the  suit  is: 

First — ^The  defendant  gave  the  written  obligation  for  purchases  made 
by  him  for  his  wife,  whom  he  represented  at  the  sale  of  the  succession 
property  of  her  father,  and-  by  law  and  by  express  agreement  with 
plaintiff  no  payment  of  the  note  was  to  be  made  until  definite  parti- 
tion of  the  estate. 

Second — The  plaintiff  has  no  cause  to  demand  the  payment  of  the 
note  in  advance  of  a  final  liquidation  and  partition  of  the  estate  among 
the  heirs,  because  by  the  judgment  homologating  his  account  it 
appears  that  he  has  on  hand  ample  funds  to  pay  all  the  creditors  of 
the  succession. 

If  there  were  funds  in  the  hands  of  the  administrator  sufficient  to 
pay  the  debts,  and  if  the  maker  of  the  instrument  sued  on  was  one  of 
the  heirs  of  Robert  F Inker,  deceased,  of  course  the  demand  of  the 
plaintiff  could  not  be  enforced,  because  article  2625  of  the  Revised 
Code  provides  that,  ''heirs  may  purchase  property  of  the  succession 
to  the  amount  of  their  proportion,  and  are  not  obliged  to  pay  the  pur- 
chase m^ey  until  a  liquidation  is  bad,  by  which  it  is  ascertained  what 
balance  there  is  in  their  favor  or  against  them." 

The  wife  of  the  defendant  was  one  of  the  heirs  of  Robert  Fluker, 
but  she  did  not  sign  the  evidence  of  debt  sued  on  nor  make  the 
purchase. 

The  defendant  in  his  testimony,  which  was  excepted  to,  swears  that 
he  purchased  at  the  succession  sale  to  secure  his  wite's  rights,  as  heir, 
after  ascertaining  fi'om  the  administrator  that  cash  would  not  be 
required  from  the  heirs  who  might  purchase.  *'  In  this  matter  I  acted 
solely  upon  her  (my  wife's)  account,  and  not  in  my  individual  capacity. 
This  was  perfectly  understood  among  the  heirs  and  approved  by  the 
administrator.  In  this  matter  I  had  the  full  and  perfect  acquiescence 
of  my  wife.  When  I  gave  the  note,  it  was  the  understanding  with  me 
and  the  administrator  that  the  note  was  to  be  compensated  by  my 
wife's  interest  in  the  estate.*' 

To  the  deception  of  this  evidence  the  plaintiff  took  a  bill  of  excep- 
tions, on  the  ground  that  '*  parol  proof  can  not  be  admitted  against 
or  beyond  what  is  contained  in  the  acts,  nor  what  may  have  been  said 
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before  or  at  the  time  of  making  them,  or  Bince."  Revised  Code  2276, 
We  think  parol  teatimoDy  was  clearly  inadmissible  to  prove  that  the 
wife  of  the  defendant  was  the  debtor  in  the  contract  executed  by  him, 
and  that  he  signed  it  as  her  agent  and  not  in  his  individual  capacity; 
no  error  or  mistake  in  executing  the  instrament  being  alleged  in  the 
answer.     8  An.  452;  19  An.  472;  23  An.  244;  6  Peters,  57,  60. 

This  teatimony  being  excluded,  there  U  no  reason  why  the  defend- 
ant, who  was  not  one  of  the  heirs  of  Robert  Fluker,  should  not  pay 
the  debt  he  contracted  with  the  plaintiff,  the  administrator  of  said 
succession,  whether  there  is  or  not  sufficient  funds  in  his  hands  to  pay 
the  debt  of  the  deceased.  While  the  administrator  continues  in  office 
he  most  discharge  its  duties,  and  collecting  claims  belonging  to  the 
succession  is  one  of  these.    14  An.  349. 

If  the  plaintiff  had  consented,  when  the  instrument  was  given  in 
consideration  of  the  purchase  by  the  defendant  of  succession  property, 
that  the  defendant  would  not  be  required  to  pay  the  debt  until  there 
was  a  partition  of  the  estate  among  the  heirs,  it  would  not  have  been 
obligatory,  because  an  administrator  can  make  no  contract  in  a  mat- 
ter of  that  kind  binding  on  the  succession,  he  having  no  right  to  fix 
the  terms  of  selling  succession  property. 

It  is  therefore  ordered  that  the  judgment  herein,  in  favor  of  defend- 
ant, be  annulled,  and  it  is  decreed  that  the  plaintiff  recover  judgment 
against  the  defendant  for  nineteen  hundred  and  ninety-one  dollars  and 
seventy-five  cents,  with  legal  interest  from  the  second  of  January, 
1865,  subject  to  a  credit  of  eight  hundred  and  forty  three  dollars  and 
ftfty  cents,  on  the  second  of  May,  1866,  and  costs  in  both  courts. 

Rehearing  refused. 


No.  3896. 
John  T.  Bailey  &  Co.  v.  Lacet,  Terry  &  Co. 

IThe  pUdntiflb  haTing  Judgment  againat  the  defendants  in  acUdo,  iesaed  execution  thereon 
and  made  Terry,  one  of  the  defendants,  a  party  garnishee,  propounding  to  him  certain 
intemgatories.  This  pirooeeding  was  excepted  to ;  the  Judge  a  quo  erred  in  oyermllng 
the  exception.  Terry,  being  one  of  the  deiendants  in  execution  liable  in  »olido  with  the 
others,  was  not  a  third  person,  and  could  not  be  proceeded  against  by  garnishment 


APPEAL  from  the  Eightji  District  Court  parish  of  Orleans.    Dibble, 
J.  *  Hawhina  d  Iharp  and  A.  O.  Semmea,  for  plantiffs  and  appel- 
lees.    E.  FhiUipa,  for  defendant  and  appellant. 

Wyly,  J.    The  plaintiffs  having  judgment  against  the  defendants  in 
soUdo  for  $2979  66,  issued  execution  thereon,  and  made  L.  H.  Terry, 
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one  of  the  defendants^  a  party  garnishee,  propounding  to  him  certain 
interrogatories. 

This  granishment  proceeding  was  excepted  to  on  the  ground  that  L. 
H.  Terry  being  one  of  the  defendants  in  execution,  liable  in  soUdo  with 
the  others,  was  not  a  third  person,  and  therefore  could  not  be  pro- 
ceeded against  by  garnishment  process. 

The  court  overruled  the  exception  and  L.  H«  Terry  appeals.  We 
think  the  court  erred. 

The  appellant  was  defendant  in  execution,  liable  for  the  full  aniount 
thereof,  and  in  no  sense  a  third  person.  Against  him  the  garnishment 
process  did  not  lie.    C.  P.  246. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  ordered  that  the  garnishment  process  herein  be  dismissed  at 
plaintiff's  costs  in  both  courts. 


V 
No.  5302. 

State  ex  rel.  Wm.  W.  Howe  v.  Charles  Clinton,  Auditor — State 

OF  Louisiana,  Intervener. 

XTnder  a  title  to  make  appropriatlonB  for  the  general  and  carrent  expenses  for  the  year 
'    ending  tiliiity-first  of  December,  1874,  an  appropriation  for  an  expense  or  debt  inoorred 

prior  to  that  time  can  not  be  made,  becaoae  the  olirjeot  is  not  expressed  in  the  title,  as 

required  by  article  114  of  the  oonstltatlon. 
Sesidos,  the  claim  of  plaintiff  can  not  be  enforced,  beoanse  at  the  time  it  was  incurred,  the 

total  debt  of  tiie  State  exceeded  the  limit  fixed  in  the  amendment  of  the  constitution. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans. 
Hawhina,  J,  Kennard,  Howe  dk  PrenUaa^  for  relator  and  appellant. 
A.  P.  Field,  Attorney  General,  for  intervener  q^id  appellee. 

Wtlt,  J.  The  relator  appeals  ftom  the  judgment  refusing  to  render 
peremptory  the  mandamus  sued  out  by  him  to  compel  the  Auditor  to 
issue  to  him  a  warrant  for  $5000,  pursuant  to  an  appropriation  in  the 
second  section  of  act  No.  59  of  the  acts  of  1874. 

In  this  proceeding  the  State  intervened  and  opposed  the  issuing  of 
the  warrant,  on  the  ground  that  that  provision  of  the  act  violates 
article  114  of  the  constitution,  because  it  is  not  covered  by  the  title, 
and  also  on  the  ground  that  it  violates  the  amendment  of  the  consti- 
tution, limiting  the  State  debt  to  twenty-five  millions  of  dollars.  Both 
of  these  objections  appear  to  be  fatal  to  the  pretensions  of  the, relator. 

The  title  of  act  No.  59  is,  "  An  Act  making  appropriations  for  the 
general  expenses  of  the  State  for  the  year  ending  the  thirty-first  of 
December,  1874."  The  appropriations  contained  in  the  first  section 
seem  to  be  for  the  purpose  mentioned  in  the  title.    But  such  is  not  the 
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ease  with  section  two,  in  which  the  appropriation  in  question  is  made. 
This  section  provides,  "  That  the  following  amounts  be  and  the  same 
are  hereby  appropriated  oat  of  any  moneys  which  may  be  received  for 
deUnqent  taxes,  licenses  and  penalties  due  the  State  prior  to  the  first 
day  of  January,  1874;  provided,  that  the  Aaditor  of  Public  Accounts 
shall  draw  his  warrants  for  the  following,  in  advance  of  the  payment 
of  moneys  into  the  treasury  on  account  of  said  delinquent  taxes, 
licenses  and  penalties,  and  said  warrants,  when  so  drawn,  shall  be 
receivable  for  all  delinquent  taxes,  licenses  and  penalties  due  the  State 
prior  to  the  first  day  of  January,  1874,  as  provided  in  act  No.  3  of  the 
seBBion  of  1874.  ••••♦•• 

To  William  W.  Howe,  to  pay  claim  approved  by  the  Auditor  of  Pub- 
lic Accounts  in  his  last  report  to  the  General  Assembly,  five  thousand 
dollars." 

This  claim  can  not  be  regarded  as  an  appropriation  "  for  the  general 
expenses  of  the  State  for  the  year  ending  the  thirty -first  of  December, 
1674."  It  was  merely  recognized  by  the  Aaditor  as  a  debt  already 
due  by  the  State,  in  his  report  dated  January  1, 1874. 

Under  a  title  to  make  appropriations  for  the  general  or  current 
expenses  for  the  year  ending  the  thirty-first  of  December,  1874,  an 
appropriation  for  an  expense  or  debt  incurred  prior  to  that  time  can 
not  be  made,  because  that  object  id  not  expressed  in  the  title,  as 
required  by  article  114  of  the  constitution.  This  claim  although  it' 
may  be  equitable  (being  for  professional  services  rendered  by  the 
relator  in  defending  several  large  suits  against  the  State),  can  not  be 
enforced,  because  at  the  time  it  was  incurred  the  total  debt  of  the 
State  exceeded  the  limit  fixed  in  the  amendment  of  the  constitution. 

It  appears  from  the  Auditor's  report,  dated  January  1, 1874,  received 
in  evidence  in  this  case,  that  the  total  amount  of  the  actual  bonded  and 
misceUaneoos  debt  of  the  State  is  $24,508,180,  and  the  total  amount  of 
the  bonds  and  miscellaneous  debts  for  which  the  State  is  contingently 
liable,  is  $5,483,602.  Total  actual  and  contingent  liabilities  of  the 
State,  $29,991,782. 

Deduct  from  this  the  total  amount  of  delinquent  taxes,  which  the 
Auditor  estimates  at  $3,000,000,  and  the  actual  and  contingent  liabili- 
ties of  the  State  will  be  found  to  exceed  $25,000,000.  Besides,  war- 
rants have  already  been  issued  against  the  fund  or  revenue  due  by 
delinquent  taxpayers.  In  the  Auditor's  report  the  total  amount  of  old 
warrants  thus  issued  and  outstanding  is  $1,565,702  08. 

We  conclude,  therefore,  that  the  judge  a  quo  did  not  err  in  refusing 
to  enforce  by  mandamus  the  claims  of  the  relator. 

Judgment  affirmed. 

MoRGAii,  J.,  dissenting.  In  my  opinion  the  employment  of  the  relator 
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by  the  Governor  wae  aathorised  by  law.  The  Bervices  which  he  ren- 
dered were  oonecientioiiBy  able  and  effective.  The  earn  allowed  him 
by  the  LfCgiftlature  is  insignificant  in  comparison  to  the  magnitude  of 
the  interests  which  were  intrusted  to  his  care.  I  think  payment  of  his 
services,  nnder  the  anthorized  employment,  formed  a  part  of  the 
expenses  of  the  State,  and  I  see  no  constitational  objection  to  the 
manner  in  which  its  payment  was  provided  for.  He  earned  his  fee, 
and  I  think  it  should  be  paid  to  him. . 

I  can  not,  therefore,  assent  to  the  decree  just  pronounced. 

Behearing  refused. 


No.  4819. 

SuccBSSiON  OF  Hampton  Elliot — Samuel  M.  Davis  i;.  Mbs.  Yik* 
QiNiA  C.  BuBBB,  Testamentary  Executrix  et  als. — Mbs.  Mabt  £' 
BisLET  V.  Mbs.  Vibgikia  C.  Bubkb — Mbs.  Lbtitia  C.  Elliot  v. 
Mbs.  Yibginia  C.  Bubke  et  als. 

The  property  in  oontroverey  and  claimed  by  Davie,  belonging  to  the  eacoeeaion  of  EUiot, 
whose  domicile  was  in  Adams  Coanty,  State  of  Mieaissippi,  and  it  being  nndoabtedlv  the 
purpose  of  Elliot,  in  making  the  assignment  onder  which  Davis  claimSi  to  conceal  his 
property  Irom  his  wife  whom  he  had  abandoned,  the  oonrt  a  qua  did  not  err  in  r^ecting 
his  demand. 

The  title  set  up  by  Mrs.  Bisley,  the  second  claimant,  can  not  be  considered  a  valid  wilL  It 
is  written  in  pencil  on  a  small  piece  of  pai>er;  the  intention  of  the  party  to  make  a  wiU 
ia  not  manifest,  and  there  is  no  corput  on  which  a  will  csn  operate.  The  notes  referred 
to  in  the  writing  are  not  those  involved  in  this  suit.  Thereiore  the  court  below  did  not 
err  in  declaring  the  writing  void  as  a  will  and  setting  aside  the  probate  thereof. 

The  will  relied  on  by  Mrs.  Burke,  a  third  claimant,  is  valid,  and  under  it  she  is  entitled  to 
the  property  of  Hampton  EUiot  as  fkr  as  he  was  able  to  make  a  testamentary  dispoaitiaoi 
thereof  according  to  the  laws  of  Mississippi,  the  place  of  his  domicile,  and  where  the  will 
under  consideration  was  made.  It  is  not  sufficiently  proved  that  the  parties  lived  in  open 
concubinage  and  were  therefore  not  capable  of  making  donattons  to  each  other,  except 
to  the  Umited  extent  allowed  by  article  1481  of  the  Bevised  Code  of  1870. 

The  rights  of  Mrs.  Elliot,  the  surviving  widow  and  fourth  claimant,  must  be  determined  by 
the  laws  of  Mississippi.  According  to  those  laws,  said  widow  is  entitled  to  one-half  of 
the  pers<mal  property  of  the  deceased. 

The  immovable  property  is  controlled  by  the  laws  of  this  State  and  passed  under  the  will  to 
Mrs.  Burke. 

A  PPEAL  from  the  second  District  Conrti  parish  of  Orleans.  Tiasotf 
]\  J.  Clarke,  Bayne  <&  Benahaw,  for  Davis,  appellant.  J.  8.  Whita^ 
her,  'J,  A.  Campbell,  E.  Bermudee,  John  Bay,  for  Mrs.  Risley,  appel- 
lant.  B,  JET.  MeCaleb,  T.  W,  Collens,  and  WiUiam  H.  Hunt,  for  Mrs. 
Elliot,  appellant.  Laibait  d:  Ar(mi,  B.  Shackelford,  J,  L,  Tieeot,  for  Mrs. 
y.  C.  Bnrke,  appellee. 

Wyly,  J.  On  twenty -ninth  March,  1872,  Hampton  Elliot  died  in 
New  Orleans,  leaving  a  surviving  widow  and  no  forced  heirs,  and 
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^t»perty,  cliiefly  in  mortgage  notes,  appraised  at  upwards  of  (80,000. 

In  regard  to  this  property,  the  present  controversy  arises  between 
tbe  following  parties :  Samuel  M.  Davis  claiming  by  deed  or  an  assign- 
ment of  date  April  16,  1869 ;  Mrs.  Virginia  0.  Barke,  by  will  of  date 
twenty-ninth  May,  1869,  ezecated  in  Adams  County,  Mississippi;  Mrs. 
Mary  E.  Risley,  by  will  of  date  twenty-ninth  November,  1871,  executed 
in  New  Orleans;  and  Letitia  C.  Elliot  claiming  as  surviving  widow. 

The  court  gave  judgment  as  follows :  The  demand  of  Davis  was  re* 
jeeted  and  the  property  decreed  to  belong  to  Hampton  Elliot's  succes- 
aon.  The  will  propounded  by  Mrs.  Risley  was  held  to  be  null  and 
void,  and  her  demand  thereunder  rejected.  The  demand  of  Mrs. 
Elliot  was  disallowed ;  and  the  will  prof^ounded  by  Mrs.  Burke  was 
declared  to  be  valid,  and  she  was  recognized  as  the  universal  legatee 
of  Hampton  Elliot  and,  as  such,  entitled  to  the  property  in  controversy. 

Prom  this  judgment  Davis,  Mrs.  Risley,  and  Mrs.  Elliot  have 
appealed. 

Id  regard  to  the  facts  the  finding  of  the  court  is  that  Hampton 
Elliot  died  possessed  of  the  property  in  controversy,  and  that  his  legal 
domicile  was  in  Adams  County,  Mississippi. 

So  far  as  the  immovable  property  of  the  succession  is  concerned, 
Davia  can  not  claim  title,  whether  the  funds  employed  by  Elliot  in 
the  purchase  thereof  belonged  to  him  or  not. 

In  regard  to  the  movable  property  claimed  by  Davis  under  the  deed 
or  assignment  of  sixteenth  April,  1869,  the  inquiry  is  simply  as  to  the 
ownership  thereof,  and  for  that  purpose  parol  as  well  as  written  evi- 
dence may  be  considered. 

If  the  position  of  the  parties  were  different,  that  is,  if  Davis  after 
eollecting  the  $80,000  and  upwards  from  the  succession  of  Jacob  Sur- 
get  under  the  assignment  of  the  heirship  of  Elliot  lOf  date  sixteenth 
April,  1869,  had  retained  the  money,  and  Elliot  or  his  heirs  were  suing 
to  recover  it,  he  could  hold  up  the  deed  or  assignment,  which  he  claims 
as  the  basis  of  his  title,  and  parol  evidence  could  not  be  received  to 
contradict  it,  whether  that  instrument  was  a  bona  fide  transfer  or  not. 
If  it  were  a  simulation  nothing  but  a  counter  letter  could  show  the  fact 
so  fsr  as  regards  Elliot  or  his  heirs. 

But  what  was  the  action  of  Davis  under  the  assignment  of  Elliot's 
heirship  of  the  estate  of  his  uncle,  Jacob  Surget,  of  date  April  16, 1869  f 
Under  it  Davis  collected  the  money,  and  after  accounting  to  Elliot  as 
his  principal,  paid  it  over  to  him  or  put  it  under  his  control,  and  ex- 
pressed the  wish  that  Elliot  may  live  long  to  enjoy  it.  Although 
neither  Elliot  nor  his  heirs  could  have  disputed  the  title  of  Davis  in 
an  action  against  him  for  the  money  collected  under  the  assignment  of 
the  sixteenth  April,  1869,  still,  after  the  real  intention  of  the  parties 
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ander  that  instrament  has  been  executed  and  the  money  paid  over  to 
Elliot  in  parsoanoe  thereof,  it  was  perfectly  competent  to  prove  by  any- 
legal  evidence  the  ownership  of  the  thing.  And  the  proof  in  the  record 
shows  beyond  doubt  that  the  property  in  controversy  belongs  to 
Elliot's  succession.  It  was  undoubtedly  the  purpose  of  Elliot  in 
making  the  assignment  to  Davis  to  conceal  his  property  from  his  wife, 
whom  he  had  abandoned. 

We  are  therefore  of  the  opinion  that  the  court  below  did  not  err  in 
rejecting  Davis'  demand. 

We  will  next  consider  the  title  set  up  by  Mrs.  Risley.  She  pro- 
pounds it  as  a  will.  It  was  written  in  pencil  on  a  small  piece  of  paper, 
and  is  as  follows : 

"  New  Orleans,  Twenty- ninth  November,  1871 . 

Mary,  I  have  shown  you  notes  for  loaned  money  for  over  eighty 
thousand  dollars  secured  by  first  mortgage  on  valuable  real  estate  in 
this  city.  There  is  a  large  margin  allowed,  that  is,  if  house  and  ground 
is  worth  twelve  thousand  dollars,  only  six  thousand  would  be  loaned 
on  it.    If  I  die,  this  is  for  you.  H.  ELLIOT." 

We  can  not  regard  this  as  a  testamentary  paper.  The  intention  of 
the  party  to  make  a  will  is  not  manifest ;  and  there  is  no  oorpns  upon 
which  a  will  can  operate.  The  notes  referred  to  in  the  writing  are  not 
those  involved  in  this  suit,  because  it  is  shown  that  they  were  never 
exhibited  to  Mrs.  Risley.  We  think  the  court  did  not  err  in  declaring 
the  writing  void  as  a  will  and  setting  aside  the  probate  thereof. 

In  regard  to  the  will  set  up  by  Mrs.  Burke,  it  is  not  doubted  that  it 
is  perfect  in  form  and  conveys  title,  unless  her  incapacity  to  inherit  be 
established  by  the  evidence.  It  is  urged  in  argument,  but  was  not 
pleaded,  that  the  proof  shows  that  Mrs.  Burke  lived  in  open  concubinage 
with  the  deceased,  and  therefore  under  article  1481  of  the  Revised  Code 
she  was  incapable  of  receiving  a  donation  of  immovable  property  f^om 
bim,  and  could  only  receive  a  donation  of  movables  in  an  amount  not 
exceeding  one-tenth  part  of  his  whole  estate.  In  support  of  the  posi- 
tion, the  letters  of  Elliot  to  Mrs.  Burke,  introduced  in  evidence  by 
herself,  are  chiefly  relied  on.  They  show  a  degree  of  familiarity 
highly  unbecoming  in  the  correspondence  between  a  gentleman  and  a 
lady;  and  from  their  tenor  the  relation  of  the  parties  to  each  other 
looks  highly  suspicious.  But  in  the  absence  of  corroborating  evidence 
and  in  view  of  the  fact  that  during  the  correspondence  and  nearly  the 
whole  time  of  their  acquaintance,  she  was  in  New  York  and  he  in  New 
Orleans,  we  can  not  decide  the  parties  lived  in  open  concubinage,  and 
were,  therefore,  not  capable  of  making  donations  to  each  other,  except 
to  the  limited  extent  allowed  by  article  1481  of  the  Revised  Code 
of  1870. 
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Qua  eonclnaion  is  that  the  will  propoaDded  by  Mrs.  Burke  is  valid, 
ad  ander  it  she  is  entitled  to  the  property  of  Hampton  Elliot  as  far 
m  he  was  able  to  make  a  testamentary  disposition  thereof,  according 
to  the  laws  of  Mississippi,  the  place  of  his  domicile,  and  where  the  will 
imder  consideration  was  made. 

We  oome  now  to  consider  the  rights  of  Mrs.  Elliot,  the  surviying 
vidow  of  deceased.  They  must  be  determined  by  the  laws  of  Missis- 
sippi. Looking  to  the  Bevised  Code  of  Mississippi  of  1871,  we  find 
iitide  1282,  which  reads  as  follows: 

"  When  a  husband  dies  intestate,  or  shall  make  his  last  will  and  tes- 
timent,  and  not  make  satisfactory  proyision  therein  for  his  wife,  as 
iforesaid,  she  shall  be  entitled  to  share  in  his  personal  estate  in  the 
Mowing  manner,  to  wit :  If  there  be  no  children,  or  if  there  be  but 
one  child,  in  that  case  she  shall  be  entitled,  out  of  the  residue  left, 
after  paying  the  debts  of  the  deceased,  to  one- half ;  but  if  there  be 
more  than  one  child,  in  that  case  she  shall  be  entitled  to  a  child's  part, 
in  either  ease  in  fee  simple,  and  she  may  claim  distribution  thereof  at 
ibe  time  and  in  the  manner  that  other  distributees  may  have  distribu- 
tion of  estates."  •  •♦••• 

Elliot  left  no  children  and  according  to  the  laws  of  Mississippi  his 
widow  is  entitled  to  one-half  of  his  personal  property.  The  immovable 
property  is  controlled  by  the  law  of  this  State  and  passed  under  the 
will  to  Mrs.  Burke. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  so  that 
Mrs.  EUiot,  the  surviving  widow,  be  decreed  to  be  the  legal  owner  of 
one-half  the  movable  property  belonging  to  the  succession  of  Hamp- 
ton Elliot,  and  as  thus  amended  it  is  ordered  that  the  judgment  be 
affirmed,  appellants,  except  Mrs.  Elliot,  paying  costs  of  appeal,  and 
10  far  as  relates  to  Mrs  Elliot  costs  to  be  paid  by  Mrs.  Burke. 

MoROAK,  J.,  dissenUng,    I  dissent  from  the  opinion  of  the  majority 

of  the  court,  and  reserve  the  right  to  give  my  reasons  therefor  hereafter. 

Behearing  refused. 


1/ 

No.  3935. 

Francis  C.  Mahan  v.  A  Dubuclet,  State  Treasurer.    Josbfh  Hbb- 
NANDEZ  and  Patrick  Frizzel,  Intervenors. 

Where  one  of  two  innocent  persons  must  suffer  a  loss  through  the  misconduct  of  another, 
the  loss  ought  rather  to  fJEdl  upon  him  who  put  it  in  the  power  of  the  third  party  to 
faijlict  the  injury. 

APPEAL  irom  the  Eighth  District  Court,  parish  of  Orleans.    Dibble, 
J.    B.F,  Blanc  and  John  Bay,  for  plaintiff  and  appellant.   Hays  dt 
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Hahan  ▼.  Dnbnclei,  State  Txeaanrer.    Hemaadez  and  Frissel,  Intervenon. 

New,  for  defendaot  and  for  P.  Frtzeel,  intervenor,  appellees.   Homor 
Benedict,  for  Joseph  Hernandez,  intervenor  and  appellee. 

Taliaferro,  J.  The  plaintiff  brought  this  soit  against  the  defend— 
ants  to  recover  from  their  possession  two  State  warrants,  each  for  the 
sam  of  $1523,  bearing  respectively  the  numbers  2025  and  2026,  antl 
issaed  by  G.  M.  Wickliffe,  the  Auditor  of  the  State,  on  the  thirteentb. 
of  July,  1869.  The  warrants  were  sequestered  and  released  under 
bond.  Hernandez  and  Frizzel  intervened;  the  former  claiming  to 
be  owner  of  warrant  No.  2026,  the  latter  to  be  owner  of  warrant  No. 
2025.  The  answer  of  defendants  is  a  general  denial.  The  inter- 
veners had  judgment  sustaining  their  titles  to  the  warrants.  There 
was  judgment  in  favor  of  defendants,  dismissing  the  plaintiff's  suit  as 
to  them  at  plaintiff's  costs. 

The  plaintiff  has  appealed. 

The  facts  seem  to  be  these.    The  plaintiff,  in  December,  1869,  at 
the  request  of  Wickliffe,  Auditor  of  Public  Accounts,  let  him  have 
possession  of  the  two  warrants  to  exhibit  before  a  committee  of  the 
Legislature  then  investigating  certain  charges  against  him,  and  plaintiff 
took  from  Lim  a  receipt  for  the  warrants.     Wickliffe  disappeared  soon 
after  without  returning  the  warrants,  and  plaintiff  was  unable  to  get 
any  trace  of  them  until  some  time  after  he  ascertained  they  had  been 
presented  at  the  Treasurer's  ofOice  for  payment.    No  advertisement  or 
notice  of  the  loss  was  given  by  the  plaintiff.    The  allegations  of  the 
intervenors  that  they  are  bona  fide  holders  under  the  blank  indorse- 
ment of  Reefe,  to  whom  the  warrants  were  issued ;  that  they  gave  a 
valuable  consideration  for  them  in  due  course  of  trade,  without  notice 
of  the  plaintiff's  claims,  seems  to  be  sufficiently  well  authenticated. 

The  rule  that  seems  applicable  in  this  case  is,  that  where  one  of  two 
innocent  persons  must  suffer  a  loss  through  the  misconduct  of  another, 
the  loss  0U4$ht  rather  to  fall  upon  him  who  put  it  into  the  power  of  the  - 
third  party  to  inflict  the  injury.  By  delivering  possession  of  the  war- 
rants to  Wickliffe,  the  plaintiff  enabled  the  latter  to  throw  them  upon 
the  market,  which  uuder  all  the  facts  and  circumstances  shown,  and 
in  the  absence  of  any  explanations  on  his  part,  the  presumption  is 
that  he  did  so. 

We  think  the  decree  of  the  lower  court  correct. 

Judgment  affirmed. 
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No.  3920.  ** 
Mrs.  0.  K.  Dunning  v.  John  Colehan  &  Co. 

MgnieBt  liATing  been  rendered  in  faror  of  John  Coleman  iL  Co. ,  with  privilege  on  a  certain 
piece  of  property  on  Rampart  street.  New  Orleans,  which  privilege  was  lor  having  paved 
the  street  In  fh>nt  thereof,  said  property  was  sold  by  the  sheriff  and  bought  by  John 
ColoBaii.  It  had  been  previously  mortgaged  to  the  plaintiff  for  a  sam  in  excess  of  the 
■Bonnt  realized  at  the  sale.  Mrs  Dunning,  the  plaintiff,  issued  executory  process,  and 
the  sheriff  declined  to  sell  the  property  under  her  mortgage,  as  he  had  already  sold  it 
nnder  Colenum's  privilege,  lira.  Danning  now  sues  John  Coleman  &  Co.,  to  have  the  sale 
xeseinded  and  her  mortgage  declared  to  have  priority  over  Coleman's  privilege. 

iitiele  684  of  the  Code  of  Practice  aod  article  :)374  of  the  CivU  Code  of  1835,  which  has  not 
been  repealed  or  changed  by  any  special  legislation,  govern  this  case.  The  act  of  1840, 
«n  which  the  defendants  rely,  even  if  that  act  were  admitted  to  be  in  force  now— a  point 
on  whieh  no  opinion  is  expressed — gives  them  the  privilege  claimed,  but  on  certain  eon- 
ditionsi  When  they  were  complied  with,  it  was  too  late  to  have  any  effect  on  the  plain- 
tiffs mortgage. 

Hie  Statute  of  1640  does  not,  in  any  manner,  repeal  or  change  the  article  of  the  Code  above 
quoted, 'in  regard  to  the  time  when  the  privilege  shall  be  recorded.  It  simply  fixes  the 
length  of  time  which  the  privilege  is  to  endure.  As  the  privilege  under  which  the  sale 
took  place  was  not  superior  to  the  plaintiff's  mortgage,  and  as  the  price  bid  was  not  snffi- 
cient  to  pay  her  mortgage,  it  follows  under  the  article  of  the  Code  ol  Practice  above  cited, 
that  there  was  no  leg^  abjudication,  and  therefore  that  ther«>«  was  no  sale. 

The  eoort  a  qua  did  not  err  in  nonsuiting  plaintiff  as  to  the  claim  she  made  against  Coleman, 

to  cause  him  to  make  restitution  of  the  rents  received  by  him  since  the  sale,  to  be  placed 

to  the  credit  of  her  debtor.    The  plaintiff  would  have  had  no  authority  for  making  tUese 

reats  responaible  for  her  debt,  if  the  property  had  remained  in  the  hands  of  her  debtor. 

Her  rights  reeted  on  the  realty  and  not  on  its  revenues. 

APP£AL  from  the  SeveDth  District  Coart,  parish  of  Orleans.  (7oZ- 
{eiM,  J.  Cooley  &  Phillips^  E,  Filleul^  for  plaintiff  and  appellee. 
EoTAOf  d  Benedict,  for  defendants  and  appellants. 

Morgan,  J.  On  the  seventh  May,  1869,  Edmand  Marphy  executed 
his  promissory  note  for  $6000,  payable  to  his  own  order  twelve  months 
after  date.  The  payment  of  the  note  was  seoared  by  special  mortgage 
on  certain  real  estate  in  this  city.  The  mortgage  was  recorded  in  the 
mortgage  office  on  the  tenth  May,  1869. 

Coleman  &  Co.  paved  the  street  in  front  of  this  property.  The  work 
was  done  under  the  authority  of  the  Council.  The  authority  was  first 
given  on  the  thirtieth  August,  1860,  and  the  work  was  to  have  been 
completed  in  two  years;  but  in  1868  the  time  was  extended  to  the  first 
KoTember,  1870.  The  contract  was  recorded  on  the  eighteenth  May, 
1870,  nearly  two  years  after  it  had  been  agreed  upon,  and  nearly  one 
year  after  the  mortgage.  Coleman  obtained  judgment  for  the  amount 
of  hiB  claim,  and  caused  the  property  to  be  sold  to  satisfy  it. 

The  plaintiff  took  out  an  order  of  seizure  and  sale  against  the  prop- 
erty. Her  suit  was  returned  by  the  sheriff,  in  consequence  of  the 
property  having  been  previously  sold  under  Coleman  &  Co's  judgment. 

Plaiutiff  seeks  to  annul  the  sale,  and  to  cause  the  privilege  of  Cole- 
inan  &  Co.  to  be  erased  from  the  books  of  the  mortgage  office,  to  the 
extent,  at  least,  that  it  shall  confer  no  priority  over  her  mortgage. 
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The  property  sold  for  less  than  the  sum  due  to  the  plain ti£f. 

The  684th  article  of  the  Code  of  Practice  provides,  that  *'  if  the  price 
bid  is  not  sufficient  to  discharge  the  privileges  and  mortgages  existing 
on  the  property,  and  which  have  a  preference  over  the  judgment  credi- 
tor, there  shall  be  no  adjudication,  and  the  sheriff  shall  proceed  to 
seize  other  property  of  the  debtor,  if  there  be  any.'*  If  there  was  no 
legal  adjudication,  there  was  no  sale.  There  certainly  was  no  legal 
adjudication  if  the  defendants'  asserted  privilege  had  no  preference 
over  the  plaintiff's  mortgage. 

Privileges  are  airicU  juris,  and,  whether  the  result  of  general  laws, 
or  special  statutes,  must  be  rigidly  construed. 

Now  the  article  3274  of  the  C.  C.  declares  that  ''no  privilege  shall 
have  effect  against  third  persons  unless  recorded  in  the  manner  required 
by  law  in  the  parish  where  the  property  to  be  affected  is  situated.  It 
shall  confer  no  preference  on  the  creditor  who  holds  it,  over  creditors 
who  have  acquired  a  mortgage,  unless  the  act  or  other  evidence  of  the 
debt  is  recorded  on  the  day  that  the  contract  was  entered  into."  This 
article,  found  in  the  Code  of  1825,  has  not  been  repealed  or  changed  by 
any  special  legislation.  The  act  of  1840,  under  which  the  defendant 
claims  (admitting  it  to  be  in  force,  upon  which  it  is  not  necessary  to 
express  an  opinion)  gives  the  privilege  claimed,  but  it  provides  "that 
the  privilege  which  secures  the  reimbursement  as  aforesaid  for  paving 
shall  only  exist  when  an  account  of  said  paving,  certified  by  the  treas- 
urer and  comptroller  of  the  said  municipality,  shall  be  duly  recorded 
in  the  office  of  the  Register  of  Conveyances  in  this  city,  and  provided 
said  privilege  shall  exist  for  two  years  only  after  the  tax  has  become 
due." 

There  is,  therefore,  no  privilege  until  the  work  is  done,  and  when 
the  work  is  done  the  privilege  interferes  with  no  one  until  it  has  been 
duly  recorded.  '*Duly  recorded"  means  recorded  in  compliance  with 
the  requirement  of  law.  The  requirement  of  the  law  is  that  it  shall 
be  recorded  on  the  day  when  the  evidence  of  debt  was  given.  That 
day  was  the  twenty-eight  February,  1870.  It  was  not  recorded  until 
the  eighteenth  day  of  May  following.  It  was  too  late  for  it  to  have 
any  effect  upon  the  plaintiff's  mortgage,  for  this  statute  of  1840  does 
not,  in  any  manner,  repeal  or  change  the  article  of  the  Code  above 
quoted,  in  regard  to  the  time  when  the  privilege  shall  be  recorded.  It 
simply  fixes  the  length  of  time  which  the  privilege  is  to  endure. 

As  the  privilege  under  which  the  sale  took  place  was  not  superior  to 
the  plaintiff's  mortgage,  and  as  the  price  bid  was  not  sufficient  to  pay 
her  mortgage,  i.  follows,  under  the  article  of  the  Code  of  Practice  cited, 
that  there  was  no  legal  adjudication,  and,  therefore,  that  there  was  no 
sale.  The  judgment  of  the  court  below,  in  this  regard,  was  correctly 
rendered. 
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Appellee  coDtends  that  there  waB  error  in  the  jadgmeDt  which  non- 
soited  her  as  to  the  claim  she  made  against  defendants  to  cause  him  to 
make  restitution  of  the  rents  received  by  him  since  the  sale,  to  be 
placed  to  the  credit  of  her  debtor.  We  think  the  district  jadge  was 
rigbt.  The  plaintiff  would  have  had  no  authority  for  making  these  rents 
responsible  for  her  debt  if  the  property  had  remained  in  the  hands  of 
her  debtor.  Her  rights  rested  on  the  realty  and  not  on  its  revenues ; 
what  became  of  them  is  no  concernment  of  hers. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4025. 
Bank  of  New  Orleans  v.  Western  Union  Telegraph  Company. 

This  ia  a  aoit  to  recover  the  amoant  of  losses  sastained  in  consequence  of  incorrect  infor- 
mation given  by  defendants,  in  Tiolation  of  their  contract  with  plaintifb.  as  to  the 
flnctnations  of  the  gold  market  in  New  York.  The  defense  ia,  that  the  error  in  the 
telegram  was  no  fault  of  defendants,  but  occurred  in  the  working  of  the  indicator  of  the 
Gold  Stock  Company  placed  for  conrenience  in  the  office  of  defendants  in  New  York, 
bnt  under  the  management  of  a  corporation  entlTely  distinct  from  theirs.  This  does  not 
exonerate  them  from  liability,  because  by  their  contract  they  were  bound  to  carry  to 
plaintifb  correct  information,  which  they  could  have  obtained  without  relying  on  the 
indicator. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleaus.  Theard 
J.  A,  dc  W.  Voorhies,  for  plaintiffs  and  appellees.  Semmes  <& 
Motty  for  defendants  and  appellants. 

Wyly,  J.  The  defendants,  who  were  employed  to  furnish  the 
plaintiffs  with  daily  reports,  indicating  the  fluctuations  of  the  money 
market  of  New  York,  delivered  a  telegram  to  them  on  the  second  of 
November,  1869,  reporting  gold  at  12  M.  at  128|-,  whereas  the  true  rate 
of  gold  at  New  York  at  that  hour  was  127^. 

The  plaintiffs  alleging  that  they  were  induced  by  this  telegram  to 
bay  foreign  exchange  to  the  amount  of  $173,816  15,  sue  the  defend- 
ants for  $1738  ]6,  the  amount  of  loss  they  sustained  by  said  purchase, 
by  reason  of  the  erroneous  report  in  said  telegram  rating  gold  at  one 
per  cent,  higher  than  it  was  in  New  York  at  that  day  and  hour.  The 
court  gave  judgment  for  plaintiffs  for  the  amount  prayed  for,  and  the 
defendants  appeal. 

There  is  no  controversy  as  to  the  facts,  the  allegations  of  the  plain- 
tiffiB  being  fully  proved.  ^  ,: 

The  defendants,  however,  contend  that  the  error  in  the  telegram 
was  owing  to  no  fault  of  theirs;  that  the  information  conveyed  in  the 
telegram  was  taken  from  the  indicator  of  the  Gold  Stock  Company  of 
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New  York,  a  corporation  distinct  from  the  defendants,  and  the  error 
occurred  in  the  working  of  the  indicator.  It  is  true  the  error  resulted 
from  a  defect  in  the  working  of  the  indicator  of  the  Gold  Stock  Com- 
pany,  placed  for  convenience  in  the  office  of  the  defendants  in  New 
York ;  but  this  did  not  exonerate  them  from  liability,  because  by  their 
contract  they  were  bound  to  convey  to  the  plaintiflPs  correct  inforraa- 
tion,  which  they  could  have  obtained  without  relying  on  the  indicator. 

Palling  to  comply  with  their  contract,  the  defendants  conveyed  to 
the  plaintiffs  incorrect  information,  whereby  they  sustained  the  losa 
complained  of. 

Judgment  affirmed. 


No.  5431. 
Henry  Saxort  v.  Widow  Samuel  M.  Montgombrt. 

According  to  plofntiff'a  own  atetement,  his  claiin  ia  baaed  on  the  l>alance  due  him  on  a  jadg- 
ment  in  his  favor  ot  the  Third  District  Coorr.  parish  of  Orleans,  against  S.  M.  Mont- 
gomery, which  jndgment,  by  execution  issued  thereon,  was  not  satisfied  in  fall.  The 
Judgment  of  tike  Third  District  Coart  was  rendered  on  the  twelfth  of  December,  1863; 
it  was  aflirmed  on  the  tenth  of  June,  1867.  Meanwhile  the  property  was  seized,  and,  on 
the  fifth  February,  1864,  was  sold  to  plaintifiT,  who  claims  that  there  is  a  balance  of  $7002 
due  him  on  the  Jngment. 

This  present  suit  was  instituted  in  the  Second  District  Court,  parish  of  Orleans,  against  the 
representatives  of  the  said  S.  M.  Montgomery,  deceased,  to  cause  the  plaintiff  to  be 
recognized  as  a  creditor  of  the  estate  in  the  above  amount  to  be  paid  in  due  oourae  of 
administration. 

It  has  been  decided  that  a  devolutive  or  suspensive  appeal  from  a  final  Judgment  of  a  dia- 
trict  court,  does  not  suspend  prescription  pending  the  appeal.  Therefore  prescription, 
running  in  this  instance  flrom  the  twelfth  December,  1863,  the  day  on  which  the  Jndgment 
relied  on  by  plaintiff  was  rendered,  which  Judgment  was  affirmed  on  the  tenth  January, 
1807  was  not  interrupted  by  this  suit  instituted  on  the  fifth  of  December.  1871,  and 
fixed  for  trial  on  the  eleventh  September,  1874,  on  motion  of  plaintiiTs  counsel,  when,  on 
that  day,  the  defendant  filed  the  plea  of  prescription. 

To  revive  a  judgment,  citation  must  issue  from  the  court  which  rendered  it.  To  revive  the 
judgment  sought  to  be  enforced  in  this  case,  citation  should  have  issued  f^m  the  Third 
District  Court. 

The  suit  in  the  Second  District  Court  can  in  no  sense  be  considered  as  a  suit  to  revive  the 
judgment  of  the  Third  District  Court,  and  if  it  were,  the  second  court,  under  the  statute 
of  1853,  had  no  power  to  revive  it.  Hence  the  foundation  on  which  the  plaintift's  olaim 
rests,  to  wit,  the  Judgment  ot  the  Third  District  Court,  has  been  destroyed  by  time. 

APPEAL  from  the  Second  District  Court,  parish  of  OrleaDs.     TtMoty 
J.    J.  L.  Tissotj  BandaU  Hunt,  for  plaintiff  and  appellee.     Thoa. 
ffunton,  for  defendant  and  appellant. 

Morgan,  J.  Plaintiff  was  the  owner  of  foar  promissory  notes  eze- 
oated  by  S.  M.  Montgomery,  three  of  which  were  executed  on  the 
twenty-fourth  May,  1861,  for  $5000  each,  and  one  on  the  thirteenth 
January,  1862,  for  $640.     The  notes  were  secured  by  mortgage. 

On  the  tenth  November,  1863,  plaintiff  instituted  suit  against  Mont- 
gomery in  the  Third  District  Court  of  New  Orleans,  to  recover  the 
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amount  of  these  notes  and  to  make  the  property  mortgaged  liable 
therefor.  At  the  time  the  suit  was  instituted,  Montgomery  was  not  ia 
New  Orleans.  A  curator  ad  hoe  was  appointed  to  represent  him.  The 
Third  District  Court  on  the  twelfth  December,  1863,  rendered  judg- 
ment in  favor  of  t  be  plaintiff  for,  First — $15,000;  Second — $650;  and 
Third — $782,  attorney's  fees  with  lien  and  privilege  on  the  property 
mortgaged.  On  the  fifteenth  July,  1865,  the  defendant,  Montgomery, 
appearing  in  his  own  name  through  counsel,  moved  the  court  for  a  de- 
volutive appeal,  which  was  granted.  Pending  the  appeal  Montgomery 
died.  His  widow  qualified  as  natural  tutrix  to  their  minor  child  and 
made  herself,  through  her  counsel,  a  party  to  the  suit. 

On  the  tenth  of  June,  1867,  the  judgment  of  the  district  court  was 
affirmed.  In  the  meanwhile  execution  had  issued  on  the  judgment, 
the  property  mortgaged  was  seized  and,  on  the  fiftli  February,  1864, 
sold  to  the  plaintiff.  Plaintiff  claims  that  there  is  a  balance  of 
$7002  60  due  him  on  the  judgment. 

This  suit  is  instituted  against  the  representative  of  the  succession  of 
Montgomery  to  cause  the  plaintiff  to  be  recognized  as  a  creditor  of  the 
estate  in  the  above  amount,  to  be  paid  in  due  course  of  administration. 
The  petition  was  filed  on  the  fifth  December,  1871.  The  answer  was 
filed  on  the  twenty-first  December,  1871.  The  case  seems  to  have  lin- 
gered along  until  the  first  September,  1874,  when,  on  motion  ot  plain- 
tifi'a  counsel,  it  was  fixed  for  trial  on  the  eleventh  September,  1874. 

On  that  day  the  defendant  plead  the  prescription  of  five  and  ten 
years. 

To  take  the  case  as  stated  by  the  counsel  for  plaintiff.  The  action  is 
based,  either  on  the  judgment  of  the  Third  District  Court  of  New  Or- 
leans, or  on  the  notes  secured  by  mortgage  on  which  that  judgment 
was  obtained.  His  position  is  that  in  neither  case  was  prescription  ac- 
quired on  the  fifth  December,  1871,  when  the  present  suit  was  insti- 
tuted. He  states  the  proposition  that  a  legal  interruption  of  prescription 
takes  place  when  suit  has  been  instituted  before  a  court  of  justice 
against  the  debtor.  The  authorities  he  brings  forward  to  support  his 
position  probably  do  so.  And  if  taken  thus  broadly  stated,  his  answer 
would  be  complete.  But  according  to  his  own  statement  the  claim  of 
plaintiff  is  based  on  the  balance  due  him  on  the  judgment  in  his  favor 
of  the  Third  District  Court,  which,  by  execution  issued  thereon,  was 
not  satisfied  for  its  full  value.  It  is,  therefore,  he  says,  a  claim  based 
on  a  judgment  affirmed  by  this  court.  The  judgment  of  the  Third  Dis- 
trict Court,  as  we  have  seen,  was  rendered  on  the  twelfth  December^ 
1863.    It  was  affirmed  on  the  tenth  June,  1867. 

He  contends,  first,  that  prescription  commenced  to  run  on  this  judg* 
ment  on  the  tenth  June,  1867;  and  second,  that  this  suit  having  been 
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iuBtituted  on  the  fifth  December,  1871,  prescription  had  not  then  been 
accomplished,  and  that  it  was  interrupted  by  the  snit. 

First — In  the  case  of  Arrowsmith  v.  Durell,  21  An.  295,  it  was  ex- 
pressly decided  that  a  devolutive  appeal  from  a  final  judgment  does 
not  suspend  or  interrupt  prescription  pending  the  appeal. 

In  Walker  v.  Succession  of  Hays,  23  An.  176,  it  was  held  that  a  sus- 
pensive appeal  did  not  interrupt  prescription,  which,  the  court  said  be- 
gan to  run  on  the  day  the  judgment  of  the  District  Court  was  signed. 
And,  in  the  case  of  Byrne,  Vance  &  Co.  v.  Garrett,  23  An.  587,  the 
same  conclusion  was  reached.  We  may,  therefore,  conclude  that  his 
first  proposition  is  not  supported  by  authority. 

Second — In  Wade  v.  Caspari,  24  An.  211,  it  was  held  that  a  judgment 
is  prescribed  by  the  lapse  of  ten  years  from  its  rendition.  And  in  the 
succession  of  Hardy  25  An.  489,  it  was  held  that  the  prescription  of  a 
judgment  can  only  be  averted  by  complying  with  the  requirements  of 
the  act  of  1853. 

The  act  of  1853  provides  that  '*  all  judgments  for  money,  whether 
rendered  within  or  without  the  State,  shall  be  prescribed  by  the  lapse 
of  ten  years  from  the  rendition  of  such  judgment,  provided,  however, 
that  any  party  interested  in  any  judgment  may  have  the  same  revived 
at  any  time  before  it  is  prescribed  by  having  a  citation  issued  accord- 
ing to  law,  to  the  defendant  or  his  representative,  from  the  court  which 
rendered  the  judgment."    R.  S.  No.  2813. 

Now  the  directions  of  the  statute  are  positive.  To  revive  a  judg- 
ment, citation  must  issue  from  the  court  which  rendered  the  judgment* 
To  revive  the  judgment  now  sought  to  be  enforced  citation  should  have 
issued  from  thu  Third  District  Court.     This  was  not  done. 

It  is,  however,  contended  that  inasmuch  as  the  judgment  was  not 
prescribed  when  this  suit  was  instituted,  prescription  was  interrupted. 
But  while  this  case  was  sleeping  on  the  docket  of  the  Second  Court, 
prescription  was  running  agaiost  the  judgment  in  the  Third  Court. 
Nothing  prevented  the  plaintiff  from  instituting  proceedings  to  revive 
the  judgment.  Instead  of  doing  this  he  instituted  proceedings  to  have 
the  judgment  paid  by  the  tutrix  in  due  course  of  administration. 
When  he  came  to  try  his  case,  the  foundation  upon  which  it  rested — 
the  judgment — had  been  destroyed  by  time.  The  suit  in  the  Second 
Court  can  in  no  sense  be  considered  as  a  suit  to  revive  the  judgment 
of  the  Third  Court,  and  if  it  were,  the  Second  Court,  under  the  statute, 
had  no  power  to  revive  it. 

We  conclude,  therefore,  that  the  plea  of  prescription  must  prevail. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
district  court  be  avoided  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendant  with  costs  in  both  courts. 

Rehearing  refused. 
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No.  3130. 
William  H.  Johnson  v.  Canal  and  Claiborne  Railroad  Company. 

It  is  tme  that  the  allegata  and  the  proba^  mnat  agree,  bat  it  la  suiffieient  if  the  sabstance  of 
the  issae  be  proved.  The  real  sabstance  in  this  case  is  not  where  the  plaintiff  was,  to  a 
mathematical  precision,  when  he  was  ii^ared ;  bat  first,  whether  he  did  suffer,  and 
secondly,  whether,  if  he  saffered,  it  was  from  the  fault  of  the  defendant. 

Bat  where  the  conduct  of  the  plaintiff  has  been  negligent  and  has  contributed  to  the  injury 
received,  he  can  not  recoyer,  even  though  the  defendant  be  in  fault,  and  such  is  the  £cM>t 
in  this  instance.  The  damage  done  to  plaintiff  was  in  part  the  result  of  his  own  careless- 
ness. He  can  not  therefore,  make  the  railroad  company  responsible  for  a  diaaster  which 
he  brought  to  some  extent  upon  himself. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    Ool- 
lenSf  J,    Jury  trial.    John  R,  Kennard,  for  plaintiff  and  appellee. 
E»  D.  Ogden,  for  defendant  and  appellant. 

Morgan  J.  The  petitioner  alleges  that  on  the  night  of  the  twelfth 
of  November,  1869,  between  the  hours  of  ten  and  eleven,  at  a  point  on 
Canal  street,  between  Baronne  and  Carondelet,  while  exercising  his 
priyilege  as  a  citizen,  of  walking  the  streets,  proceeding  on  foot 
down  the  sidewalk  of  the  neutral  ground  on  Canal  street,  on  the  right 
hand  side  of  said  neutral  ground,  and  going  towards  the  Mississippi 
river  from  the  direction  of  Baronne  street,  he  was  knocked  down,  run 
over,  and  had  one  of  his  legs  so  terribly  crushed  by  car  No.  18,  belong- 
ing to  the  Canal  and  Claiborne  street  Railroad  Company,  drawn  by 
one  of  the  company's  mules,  and  driven  by  an  agent  and  employe  of 
said  company,  that  it  was  necessary  to  have  his  leg  amputated,  and  he 
vas  thereby  made  a  cripple  for  life. 

On  the  trial  the  plaintiff,  when  examined  as  a  witness,  said  that  when 
the  defendant's  oar  ran  over  him  he  was  walking  on  the  track  of  the 
railroad.  His  testimony  was  objected  to  on  the  ground  that  it  did  not 
eorrespond  with  the  allegation  in  his  petition,  which  was  that  when  the 
aeeident  happened  he  was  proceeding  down  the  walk  of  the  neutral 
ground  on  Canal  street.  It  is  true  that  the  allegata  and  the  probata 
mast  agree.  But  we  understand  that  it  is  sufficient  if  the  substance  of 
the  issue  be  proved.  Now  the  real  substance  of  the  issue  in  this  case 
is  not,  to  a  mathematical  precision,  where  the  plaintiff  was  when  the 
terrible  calamity  of  which  he  is  the  victim  overtook  him,  but  first, 
whether  he  did  suffer,  and  second,  whether  if  he  suffered  it  was  from 
the  fault  of  the  defendant.  We  think  the  testimony  was  properly  re- 
ceived. As  to  the  first  point,  we  think  it  fully  established  that  the 
defendants'  car  did  the  deed.  As  to  the  second  point.  The  general 
propositions  that  every  person  is  responsible  for  the  damage  he  occa- 
sions, not  merely  by  his  act,  but  by  his  negligence,  imprudence,  or 
▼ant  of  skill ;  that  we  are  responsible  not  only  for  the  damage  occa- 
sioned by  our  own  act,  but  for  that  which  is  caused  by  the  acts  of 
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persons  for  whom  we  are  answerable,  or  of  the  things  which  we  have 
the  enstody,  is  not  dispated.  Neither  can  it  be  denied  that  a  railroad 
company  is  responsible  for  the  damages  caused  by  its  servants.  They 
have  been  constantly  made  to  pay  the  injaries  which  they  have  occa- 
sioned, where  the  injaries  have  been  the  result  of  carelessness  or  bad 
management  of  their  servants. 

Bat  where  the  condact  of  the  plaintiff  has  been  negligent  and  has 
contributed  to  the  disaster,  he  can  not  recover,  even  though  the  de- 
fendant be  in  fault.  This  is  the  language  of  this  court  in  the  case  of 
Knight  V.  Pontchartrain  Railroad  Company,  23  An.  462,  in  which  this 
whole  doctrine  was  considered  and  wliere  all  the  authorities  which  could 
be  found  upon  the  subject  are  referred  to.  We  are  satisfied  that  that 
case  was  properly  decided,  and  our  inquiries  must  now  be  directed  to 
the  question  of  negligence  on  the  part  of  the  plaintiff. 

In  the  centre  of  Canal  street,  on  what  is  known  as  the  neutral 
ground,  tliere  are  four  railroad  tracks;  two  belonging  to  the  City  Rail- 
road, and  two  belonging  to  the  defendants.  Those  belonging  to  the 
defendants  run  near  the  edge  of  the  neutral  ground,  those  belonging 
to  the  City  Railroad,  in  the  center.  Both  lines  of  road  traverse  a 
thickly  settled  portion  of  the  city,  and  their  respective  cars  are  almost 
constantly  going  and  coming.  The  space  between  the  side  of  the 
neutral  ground  and  the  defendants*  track  is  narrow.  The  space  between 
the  different  tracks  is  limited.  The  starting  point  for  the  City  Rail- 
road cars  is  between  Carondelet  and  St.  Charles  streets.  The  defend- 
ants' cars  cross  St.  Charles  street  and  go  towards  the  levee. 

The  plaintiff's  residence  is  in  the  lower  part  of  the  city.  To  reach 
there  he  uses  the  City  Railroad  cars.  At  about  half  past  ten  o'clock 
of  the  night  of  the  twelfth  of  November,  1869,  he  came  down  Baronne 
street  to  take  the  Bayou  road  cars.  These  cars  start  irom  a  point  be- 
tween St.  Charles  and  Carondelet  streets.  Under  these  circumstances 
what  would  have  been  the  course  of  a  prudent  man  ?  He  would  have 
waited  on  the  corner  of  Canal  and  Baronne  for  his  car.  Or,  if  he 
wished  to  take  the  car  at  its  point  of  departure,  he  would  have  gone 
up  Canal  street  on  the  upper  side  until  he  got  opposite  his  car,  and 
then  crossed  the  street.  Instead  of  this  he  crossed  Canal  street  one 
square  and  a  half  below  the  point  where  he  wished  to  take  the  car, 
and  up  the  neutral  ground.  Even  here  if  he  had  walked  on  the  flag- 
ging which  intervenes  between  the  railroad  track  and  the  street  proper 
he  could  have  done  so  with  comparative  safety.  Bat,  from  his  own 
evidence,  he  was  walking  on  the  track  itself  when  the  disaster  occurred 
to  him.  Two  roads  were  open  to  him.  One,  absolutely  free  from  risk 
of  any  kind;  the  other,  full  of  danger.  He  chose  the  latter,  and  no 
matter  how  much  we  may  regret  the  circumstance  of  his  calamity,  we 
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feel  constrained  to  say  that  it  was  in  part  the  resalt  of  his  own  care- 
lessness. He  can  not  therefore  make  the  railroad  company  responsible 
for  a  disaster  which  he  brought  to  some  extent  upon  himself. 

This  opinion  does  not  in  any  manner  da^  with  the  decision  in 
Barksdall's  case  23  An.  180.  There  the  child  was  ran  over  while  en- 
deavoring to  cross  St.  Charles  street  on  the  apper  crossing  of  St.  Mary 
«treet.  He  was  then  in  the  proper  place  and  pursuing  the  route  which 
was  the  only  one  "he  could  safely  have  taken.  He  did  not,  therefore, 
contribute  to  the  negligence  which  caused  him  to  suffer.  It  was  the 
driver  of  the  car  who  was  alone  to  blame  for  the  accident. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
indgment  in  favor  of  the  defendants,  with  costs  in  both  courts. 

Taliaferro,  J.,  dissenting.  The  inquiry  in  this  case  is  simply: 
could  the  accident  have  been  prevented  by  the  exercise  of  that  degree 
•of  attention  and  care  by  the  car  driver  which  it  was  his  duty  to  exercise 
in  order  to  avoid  accidents  Y  What  is  a  car  driver  required  to  go  at  a 
moderate  speed  for,  if  it  is  not  to  avoid  accidents  t  What  is  he're- 
'quired  to  be  circumspect  in  driving  for,  it  it  is  not  to  avoid  running 
over  people  t  Why  is  he  required  to  be  constantly  on  the  alert  while 
moving,  to  look  ahead  and  arounil,  if  it  be  not  that  he  may  go  along 
with  safety  among  the  thousands  of  persons  constantly  on  the  streets  t 
Now,  these  are  the  obligations  he  is  under,  and  if  he  does  not  ft&lfiU 
ihem  he  fails  in  his  duties  to  the  public  and  to  his  employers.  I  imagine 
there  is  no  more  common  thing  than  that  of  accidents  being  prevented 
by  the  vigilance  and  skill  of  car  drivers  slackening  their  speed  or  stop- 
ping their  cars,  on  occasion  when  there  is  danger  of  collision  with  other 
vehicles  or  of  running  over  a  person.  Such  prevention  of  accidents  I 
doubt  not,  happens  daily.  The  evidence  is  perfectly  satisfactory  to ' 
<ne,  that  if  the  car  driver  in  this  case  had  been  doing  his  duty,  this  ac- 
cident might  certainly  have  been  prevented ;  that  Johnson's  being  on 
the  track  did  by  no  means  render  the  accident  inevitable.  Grrant  that 
he  was  imprudent  in  being  on  the  track,  still,  it  is  clearly  shown  by 
proof,  that  if  the  car  driver  had  been  doing  his  duty,  he  might  easily 
have  avoided  running  over  the  man.  One  witness  says  that  at  the 
point  where  this  accident  happened,  it  was  light  enough  to  see  to  pick 
up  a  pin.  The  witness  Martin,  sitting  near  in  his  cab,  and  viewing 
the  scene  distinctly,  is  positive  in  his  statement  that  if  the  car  driver 
had  been  driving  as  he  ought  to  have  done,  he  might  have  avoided 
mnning  over  him.**  This  witness  swears  that  at  the  time  of  the  disaster, 
the  car  driver  was  talking  with  a  man  standing  in  the  car  near  the 
-door.  He  was  driving  at  an  unusual  speed.  One  witness  thought  at 
about  the  rate  of  ten  miles  an  hour.    A  policeman  who  pnrbued  the 
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car  after  the  accident,  in  order  to  identify  it,  saw  more  of  his  reckless 
driving.  The  policeman  swears  that  the  oar  driver  made  no  stop  what- 
ever upon  the  happening  of  the  accident,  bat  went  rapidly  on  and  was 
near  mnning  over  two  other  persons  on  the  coarse  at  the  Clay  statue. 
It  is  clear  to  me  from  the  evidence  that  this  driver  is  an  ignorant  and 
stolid  man  of  a  reckless  character,  having  no  experience  in  the  busi- 
ness he  was  engaged  in,  when  he  ran  the  car  over  Johnson.  He  was 
introduced  as  a  witdess  on  behalf  of  the  defendants,  but  with  little 
advantage  to  them.'  It  was  drawn  out  of  him  on  cross  examination 
that  the  defendants  had  discharged  him  subsequently  to  this  accident, 
on  account  of  a  collision  between  the  car  he  drove  and  a  steam  car, 
and  he  admitted  he  was  in  fault  for  the  happening  of  the  collision.  If 
then,  under  ordinary  prudence  and  care,  and  by  bestowing  the  atten- 
tion upon  his  business  that  his  duty  required ;  if  he  had  been  driving 
at  a  moderate  and  safe  speed,  and  looking  forward  and  around  him  in- 
stead of  being  engaged  in  conversation  with  the  young  man  standing 
at  the  door  near  him,  he  might  without  any  difficulty  have  avoided 
running  over  the  plaintiff.  How  stands  the  matter  ?  Here  an  accident 
occurred  which  the  car  driver  had  it  entirely  in  his  own  power  to  pre- 
vent, and  yet  he  did  not  prevent  it.  No  co-operative  act  on  the  part  of 
the  plaintiff  was  necessary  to  enable  the  car  driver  to  obviate  the  ac- 
cident. There  was  clearly  then  in  this  case,  no  contributory  negligence. 
All  the  facts  in  this  case  place  it  in  that  class  of  cases  defined  by  this 
court,  in  23  An.  464  (  Knight  v.  Pontchartrain  Railroad  Company  ) 
under  the  second  head  as  follows :  *'  Where  the  conduct  of  the  plain- 
tiff has  been  imprudent  or  negligent,  but  such  imprudence  or  negligence 
has  not  contributed  to  the  accident.  In  such  case  the  plaintiff  may 
recover  from  a  defendant  in  fault."  Can  a  person  be  said  to  have  con- 
tributed to  an  accident  unless  by  his  own  act  he  has  placed  it  out  of 
the  power  of  the  other  party  to  prevent  it  when  this  other  party  might 
otherwise  have  done  it  f  Take  the  case  at  bar,  and  suppose  the  facts  in 
regard  to  the  victim  to  have  been  different  from  what  they  are  shown 
to  be.  Suppose  the  driver^  going  as  he  was,  at  an  unusual  and  un- 
warrantable  speed,  reckless  of  accidents,  and  Johnson  had  rushed 
rapidly  upon  the  track  directly  ahead  of  the  mule  and  car  so  that  the 
driver  could  not  if  he  had  aimed  to  do  it,  prevent  bis  being  killed  or 
crippled  and  we  have  a  case  of  contributive  negligence.  Many  cases 
of  what  is  termed  contributive  negligence  occur.  Far  the  greater 
number  that  appear  in  our  reports  belong  to  this  class.  But  the  facta 
of  the  case  at  bar  are  far  different  from  those  presented  in  any  of  the 
cases  of  that  class.  Johnson,  it  is  shown,  was  sufiOicien  tly  far  in  advance 
of  the  car,  for  a  driver  of  ordinary  prudence  and  care  going  at  th& 
customary  speed,  to  have  stopped  his  car  before  reaching  him  and  thus 
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have  prevented  the  accideDt.  It  is  a  case  Id  my  opinion  coming  dis- 
tinctly under  the  second  class  of  cases  as  defined  in  Knight's  case,  23 
Ao.  464,  viz :  that  although  a  party  may  have  been  imprudent  or 
negligent,  yet,  where  by  his  negligence  or  imprudence  he  has  not  con- 
tributed to  the  accident  he  may  recover  from  a  party  in  fault. 

In  this  case  it  was  entirely  at  the  volition  of  the  driver  to  run  over 
the  man  or  not.  Having  done  so,  he  and  his  employers  should  be  res- 
ponsible for  the  consequences. 

I  think  the  plaintiff  should  recover  damages. 

Wylt,  J.,  dissenting,  I  concur  in  the  dissenting  opinion  of  Mr.  Jus- 
tice Taliaferro. 

Rehearing  refused. 


• 

No.  3867. 

James  J.  O'Hara  v.  Henry  Blood. 

Where  the  defendant,  being  ened  for  the  payment  of  a  oertain  aom  in  conseqnence  of  the 
eonatruotion  of  banqnettes  in  front  of  hie  property  in  Loonst  street,  averred  that  the  city 
of  New  Orleuis  had  not  complied  with  the  formalities  set  forth  in  the  city  charter  in  this— 
that  one-foorth  of  the  owners  of  real  property  fronting  on  said  nnbanqnetted  street  did  not 
petition  for  the  banqaetting  alleged  to  have  been  done  in  that  locality ; 

Held— That  a  petition  signed  by  a  n amber  of  persons  representing  themselves  as  property 
holders  on  Locust  street,  asking  for  banqnettes  to  be  oonstmoted  in  that  street,  being 
found  in  the  record,  it  must  be  supposed,  in  the  absence  of  rebutting  evidence,  on  the 
principle  of  omnia  pretumuntur  rile  ewe  (uta  that  the  persons  petitioning  constitute  one- 
fourth  of  the  property  owners  on  that  street. 

APP£AL  from  the  Seventh  District  Court,  parish  of  Orleans.  OoU 
lens,  J.  ffornar  &  Benedict,  for  plaintiff'  and  appellee.  J.  A, 
HoHer,  for  defendant  and  appellant. 

Taliaferro,  J.  The  petition  alleges  that  the  defendant  is  indebted 
to  him  in  the  sum  of  seven  hundred  and  forty- two  dollars  and  thirty- 
six  cents,  with  eight  per  cent,  interest  thereon  from  the  nineteenth 
November,  1870,  for  having  constructed  banquettes  in  front  of  the  de- 
fendant's property  on  Locust  street,  in  conformity  with  a  contract 
entered  into  between  the  city  and  Patrick  Harnan,  who  transferred  all 
his  right  and  interest  in  said  contract  to  petitioner. 

He  prays  judgment  for  the  above  sum,  and  interest  with  special  privi- 
lege on  defendant's  property  on  the  Northwest  side  of  Locust  street, 
between  Philip  and  Jackson  streets. 

The  answer  is  a  general  denial.  The  defendant  avers  that  the  city 
of  Xew  Orleans  has  not  complied  with  the  formalities  and  requisites 
set  forth  in  the  city  charter  in  this,  that  one-fourth  of  the  owners  of 
real  property  fronting  on  the  unban quetted  street  referred  to  in  the 
petitioo,  did  not  petition  for  the  banquetting  alleged  to  have  been 
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done  at  that  locality ;  that  the  petition  was  not  pablished  daring  the 
reqaifiite  time,  and  that  the  City  Council  never  passed  any  resolution 
authorizing  the  said  banqnetting. 

There  was  judgment  in  favor  of  the  plaintiff  in  the  court  below  as 
prayed  for  in  the  petition,  and  the  defendant  has  appealed. 

A  review  of  the  record  satisfies  us  that  the  plaintiff  has  made  out 
his  case.  We  find  a  petition  signed  by  a  number  of  persons  represent- 
ing themselves  as  property  holders  on  Locust  street,  asking  for  ban- 
quettes to  be  constructed  on  that  street.  On  the  principle  that  omnia 
jpreeumuntur  rite  esseiicia,  we  must  suppose  that  the  persons  petitioning 
constitute  one-fourth  of  the  property  owners  on  that  street.  The 
defendant  has  offered  no  evidence  to  rebut  the  presumption.  A  resolu- 
tion of  the  City  Council  is  shown  accepting  the  bid  of  Harnan;  and 
also  we  find  the  contract  entered  into  between  him  and  the  city  for 
the  doing  of  the  work,  and  the  proper  evidence  showing  that  the  work 
was  performed  according  to  the  contract  by  the  plaintiff,  to  whom  the 
contract  was  assigned  by  Harnan. 

The  decree  of  the  lower  court  we  think  correct. 

Judgment  affirmed. 

Rehearing  refused. 


No.  2738. 
CuLYBR,  SiHONDS  &  Co.  f^.  H.  J.  Lsovr,  B.  B.  Hart  et  al. 

In  this  instance  the  main  i^rotind  of  the  defense  seems  to  be,  that  the  Judgment  appealed 
from  was  against  these  defendants  in  toHdo,  and  it  was  so  changed  by  this  court  as  to 
discharge  one  of  them,  the  Delta  Newspaper  Company,  and  hold  the  other  two  liable 
jointly  and  not  in  9oKdo,  and  therefore  the  surety  is  not  liable  for  the  amount  of  the  judg- 
ment so  rendered.  The  Code  of  Practice  provides  that  the  appellant  shall  satisfy  what- 
ever Judgment  may  be  rendered  against  him,  and  that  the  surety  shall  be  liable  in  his 
stead.  The  language  used  is  plain  and  expressive— that  the  surety's  liability  is  to  be  Just 
that  of  his  principal,  to  pay  and  satisfy  the  final  Judgment  of  the  appellate  court  what- 
ever that  may  be.  The  condition  of  the  bond  signed  by  the  surety  in  this  case  is  the  one 
required  by  law.    The  defense  he  sets  up  is  more  specious  than  weighty. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     CooleyjJ, 
Merrioh,  Baee  d  Foster,  for  plaintiffs  and  appellants.    B.  H,  Marr^ 
F,  A.  Monroe,  for  B.  B.  Hart,  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiffs  obtained  judgment  in  soUdo  against 
the  Delta  Newspaper  Company,  as  maker,  and  Leovy  and  Duncan  as 
indorsers  of  a  promissory  note. 

Defendants  appealed  giving  Barnett  B.  Hart  as  their  surety  on  the 
appeal  bond.  The  court  reversed  the  judgment,  dismissed  the  suit 
against  the  Delta  Newspaper  Company,  and  condemned  Leovy  and 
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Duncan  jointly,  each  for  his  virile  share.  19  Ad.  202.  Execution  was 
iesaed  and  returned  nulla  bona.  Proceedings  were  then  taken  against 
the  surety  on  the  appeal  bond,  and  the  litigation  was  protracted  and 
carelessly  conducted.  On  the  second  December,  1869,  another  rule  was 
taken  against  Hart,  the  surety^  to  render  him  liable.  After  a  hearing 
^e  rule  was  dismissed  and  the  plaintiffs  have  appealed.  The  main 
ground  of  the  defense  seems  to  be,  that  the  judgment  appealed  from 
was  against  these  defendants  in  solidOt  and  it  was  so. changed  by  this 
coort,  as  to  discharge  one  of  them,  the  Delta  Newspaper  Company, 
and  held  the  other  two  liable  jointly  and  not  in  solido,  and,  therefore, 
the  surety  is  not  liable  for  the  amount  of  the  judgment  so  rend^^d. 
The  Code  of  Practice,  article  579,  prescribes  the  conditions  upon  which 
the  surety  is  required  to  bind  himself;  these  are,  **that  the  appellant 
shall  satisfy  whatever  judgment  may  be  rendered  against  him,  etc., 
and  that  the  surety  shall  be  liable  in  his  stead." 

We  think  the  language  used  is  plain  and  expressive;  that  the  surety's 
liability  is  to  be  just  that  of  his  principal,  to  pay  and  satisfy  the  final 
judgment  of  the  appellate  court  whatever  that  may  be.  The  condition 
of  the  bond  signed  by  the  surety  in  this  case  is  the  one  required  by 
law,  and  we  think  the  defense  he  sets  up  more  specious  thau  weighty. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  reversed.  It  is  further  ordered  that  the  rule  be  made  absolute,  and 
that  the  plaintiffs  receive  from  Barnett  B.  Hart,  surety  on  the  appeal 
bond,  the  amount  of  the  judgment,  interests  and  costs  obtained  by  them 
against  Duncan  and  Leovy,  and  all  costs  of  these  proceedings. 


u 
No.  5287. 

HiBKRNiA  National  Bank  et  als.  v.  Samuel  Smith  et  als. 

NatlHuilel  MonUtMS,  of  New  York,  took  oat  an  order  of  seisore  and  sale  against  certain  prop- 
erly mortgaged  to  him  by  Samuel  Jamison  to  seoore  the  payment  of  promissory  notes  on 
which  this  suit  was  brought.  The  mortgaged  property  was  sold  ajid  adjudicated  to 
phdntllb.  The  amount  due  on  the  debt  for  wliioh  the  property  was  seised,  was  paid,  and 
the  remainder  of  the  proceeds  of  the  sale  was  retained  to  pay  prior  incumbrances.  The 
city  of  New  Orleans  claimed  as  due  for  unpaid  taxes  against  the  property  a  certain  sum 
of  money  with  interest  and  costs  and  attorney's  fees,  and  alleged  the  city's  right  to  be 
paid  in  preference  to  any  other  creditors.  The  State  tax  collector  for  tb  e  First  Distrist  of 
New  Orleans  excepted  to  the  jurisdiction  of  the  court,  showed  that  the  State  has  a  first 
privilege  upon  the  property  for  all  taxes  and  can  not  be  called  in  as  aa  ordinary  creditor 
as  aimed  at  by  plahitififs- 

But  Smith  &.  Co.,  who  held  certain  mortgage  notes*  dravm  by  Jamison  and  secured  also  by 
first  mortgage,  took  executory  proceedings  against  the  said  property  which  plaintiflfo  have 
Iqjoined.  Tbpy  have  made  parties  to  this  suit  as  in  a  kind  of  wnowrmu^  the  city  of  New 
Orleans,  claiming  a  sum  due  for  taxes,  also  the  State  tax  collector  of  the  First  District  of 
New  Orleans  and  Nathaniel  Montross,  holder  of  the  notes  and  mortgage  under  which 
the  property  was  sold,  and  they  have  prayed  that  the  proceeds  of  the  sale  of  the  prop- 
erty in  their  hands  be  distributed  among  the  creditors  of  Jamison,  according  to  their 
reepectiTO  rights  of  mortgage  and  prlyUege. 
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The  court  a  qua  maintained  the  exception  of  the  State  tax  collector,  gave  judgment  in  favor 
of  the  city  for  a  certain  amount  of  taxes  with  lien  and  privilege  on  the  property,  and 
dissolved  plaintiffs'  injonction. 

The  judge  below  erred  only  so  far  as  he  gave  judgment  in  favo^of  the  city  for  taxes.  It 
would  be  in  time  after  the  execution  of  the  order  of  seizure  and  sale  now  pending,  to 
present  the  claim  for  taxes,  reserving  to  the  cfty  her  right  to  be  paid  the  taxes  due,  out 
of  the  proceeds  of  Uie  sale  when  made. 

APPEAL  from  the  Fifth  DiBtrict  Court,  parish  of  OrleaDS.     Oullom,  J. 
A.  (&  W.  Voorhiea,  for  plaintiffs  and  appellants.    Finney  <&  Miller, 
for  defendants  and  appellees.     Wdlahf  for  the  city  of  New  Orleans. 

Taliafebro,  J.  The  Hibernia  Bank,  the  Citizens'  Bank  and  the 
New  Orleans  National  Banking  Association,  as  plaintiffs,  institnte  thla 
action  by  inj  a  action  to  restrain  and  prohibit  the  defendants  from  pro- 
ceeding to  sell  under  executory  process  certain  real  estate  situate  in 
New  Orleans,  upon  which  they  hold  a  mortgage.first  in  rank. 

The  plaintiffs  allege  that  they  are  the  owners  of  this  property,  set- 
ting forth  that  they  boaght  it  at  a  sheriff's  sale  previously  provoked 
by  the  defendants  uoder  an  order  of  seizure  and  sale  obtained  by  them 
against  one  Jamison  the  former  owner  of  the  property,  and  predicated 
as  it  seems  upon  a  junior  mortgage. 

The  plaintiffs  made  parties  to  this  suit,  the  city  of  New  Orleans, 
claiming  a  sum  due  for  taxes  on  the  property,  also  the  State  tax  col- 
lector of  the  First  District  of  New  Orleans,  and  Nathaniel  Montrosa 
holder  of  the  notes  and  mortgage  under  which  the  property  was  sold, 
were  made  parties  in  a  kind  of  concursus  and  the  plaintiffs  pray  that 
the  proceeds  of  the  sale  of  the  property  in  their  hands  be  distributed 
among  the  creditors  of  Jamison  according  to  their  respective  rights  of 
mortgage  and  privilege. 

The  answer  admits  that  under  a  previous  order  of  seizure  and  sale 
against  the  property  ot  Jamison,  the  defendants  caused  the  said  prop- 
erty to  be  seized  and  advertised  for  sale  and  they  reiterate  the  allega- 
tions set  forth  in  their  petition  in  that  case  and  make  the  proceedings 
therein  a  part  of  their  answer  in  this  case.  They  specially  deny  that  the 
plaintiffs  are  the  owners  of  the  property  in  question.  They  deny  the 
plaintiffs'  right  to  the  injunction  and  pray  that  the  same  be  dissolved 
with  damages  and  for  general  relief,  etc. 

During  the  progress  of  the  case,  the  Hibernia  Bank  and  the  Citizens* 
Bank  having  effected  an  agreement  or  compromise  with  the  defendants, 
withdrew  from  the  case,  leaving  the  New  Orleans  National  Banking 
Association  the  sole  plaintiff. 

The  judgment  of  the  court  below  dissolved  the  injunction  with  five 
percent,  damages  against  the  plaintiff,  on  two-fifths  of  the  amount  en- 
joined, viz :  the  amount  collectible  on  the  executory  process,  principal 
interest  and   attorneys  fees,  calculated  to  the    date  of  the  issue  of 
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the  iDJQDctioD  and  two-fifths  of  the  costs  down  to  the  twelfth  of  Jana- 
aiy,  1874. 

From  this  judgmeDt  the  plaintiff  has  appealed.  The  facts  of  this 
case  appear  to  be,  that  on  the  nineteenth  of  December,  1872,  Nathaniel 
Montross  of  New  York,  took  oat  an  order  of  seizure  and  sale  against 
certain  property  mortgaged  to  him  by  Samuel  Jamison.  The  suit  via 
exeeuUva,  was  based  upon  two  promissory  notes  of  $5000  each ;  these 
notes  being  two  of  a  series  of  three,  each  for  $5000.  The  mortgaged 
property  was  seized  and  sold  on  the  eighteenth  February,  1873;  the 
tiiree  original  plaintiffs  in  this  case  became  the  purchasers  at  the  price 
of  $52,900.  It  seems  they  paid  the  amount  due  on  the  debt  for  which 
the  property  was  seized  and  retained  in  their  hands  the  remainder  to 
pay  prior  incumbrances.  The  city  of  New  Orleans  claimed,  as  due  for 
unpaid  taxes  against  the  property,  $7448,  together  with  interests  and 
costs  and  attorneys  fees,  and  alleged  the  city's  right  to  be  paid  this 
sum  in  preference  to  any  and  all  other  creditors.  The  State  tax  col- 
lector for  the  First  District  of  New  Orleans  excepted  to  the  jurisdiction 
of  the  court — showed  that  the  State  has  a  first  privilege  upon  the  prop- 
erty for  all  taxes  and  can  not  be  called  in  as  an  ordinary  creditor  as 
aimed  at  by  plaintiffs.  The  judgment  in  this  case  already  referred  to 
awarded  the  city  the  sum  of  $5775  for  taxes,  with  lien  and  privilege 
upon  the  property  in  contest,  and  sustained  the  exception  of  Folger,  the 
State  tax  collector. 

After  the  first  seizure,  the  one  under  which  the  sale  was  made,  Mon- 
tross held  the  other  mortgage  note  of  the  same  series  of  three  of  $5000 
each,  and  he  held  besides  $12,500  in  notes  of  Jamison  secured  by  first 
mortgage  on  the  same  property.  S.  Smith  &  Co.,  also  held  mortgage 
notes  of  Jamison  to  the  extent  of  $12,500  secured  by  the  first  mortgage ; 
upon  this  amount  Smith  &  Co.,  in  May,  1873,  took  executory  proceed- 
ing against  the  property  and  it  is  upon  these  proceedings  that  this  in- 
junction suit  is  founded,  being  number  5287. 

In  November  following,  Montross  proceeded  via  exeeutiva  on  his  three 
notes  for  $17,500,  and  caused  the  property  to  be  seized  and  advertised 
for  sale.  Thereupon  the  plaintiffs  aforesaid  again  resorted  to  injunc- 
tion to  stay  and  prevent  the  sale,  forming  the  suit  number  5286. 

In  this  case,  No.  5287,  we  see  no  sufficient  object  there  would  be  in 
remanding  it.  In  the  case  5286,  Montross  answered  without  excepting 
to  the  jurisdiction.  Judgment  was  rendered  in  each  case  on  the  same 
day.  We  think  in  the  case  No.  5287  the  decree  is  erroneous  so  far  as 
it  renders  Judgment  in  favor  of  the  city  for  taxes  and  correct  as  to  dis- 
solving the  injunction.  It  will  be  in  time,  after  the  exectition  of  the 
order  of  seizure^and  sale  now  pending,  for  the  claim  for  taxes  to  be  pre- 
sented.   Reserving  to  the  city  her  right  to  be  paid  the  taxes  due  out  of 
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the  proceeds  of  dale  when  made,  it  is  ordered  that  the  jadgment 
appealed  from  so  far  as  it  condemns  the  plaintiff  to  pay  the  city  $5775 
for  taxes  with  interest  and  costs,  be  annulled  and  reversed  and  that  the 
jadgment  as  thus  altered  and  amended  be  affirmed.  The  appellees  pay- 
ing costs  of  this  appeal. 
Rehearing  ref  ased. 


No.  5286. 
HiBBRNiA  National  Bank  et  als.  v.  Nathaniel  Montross  et  als. 

The  deoifiion  in  this  caae  stands  on  the  same  gionnd  as  the  preceding  one.  No.  6S87,  and  i» 
governed  by  it. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Oullomf  J. 
A.  W.  Voorhies,  for  plaintiffs  and  appellants.  Finney  dk  MUler,  for 
defendants  and  appellees. 

Taliaferro,  J.  This  case  arises,  like  the  one  jast  decided  (No. 
5287),  oat  of  the  injuDction  proceedings  institated  by  the  plaintiffs 
against  executory  orders  taken  out  by  S.  Smith  &  Co.  and  N.  Montross 
against  property  of  Jamison  subject  to  their  mortgages. 

The  injunction  in  the  case  now  before  us  stands  upon  the  same 
ground  as  the  one  in  No.  5287,  to  which  we  refer. 

In  this  case,  on  review  of  the  evidence  and  the  law  applicable  to  it, 
we  see  no  reason  to  disturb  the  judgment  appealed  from.  It  is  ordered 
therefore  that  the  judgment  appealed  from  be  affirmed  with  costs. 


No.  3592. 
Charles  L.  Richardson  v.  Lacey,  Terry  &  Co. 

Judgment  having  been  rendered  against  the  defendants,  ae  a  firm,  and  the  indiyidnal  mein> 
b«T8  thereof  in  wUdo  for  the  amount  of  a  note  of  the  Arm,  there  was  another  Jadgment 
in  the  same  inatuioe  against  Teny,  one  of  the  firm,  for  the  same  debt,  on  a  role  against 
him  as  garnishee ;  this  was  an  error;  and  an  order  making  a  rule  upon  him  absolnte  to 
forthwith  deposit  in  court  sufficient  cash  or  assets  to  satisfy  the  jadgment  against  him 
as  garnishee,  was  another  error.  Terry  was  not  a  third  person  in  contemplation  of  the 
law  applicable  to  garnishees ;  he  was  one  of  the  defendants ;  Jadgment  had  been  ren- 
dered against  him  individuidly  and  as  a  member  of  the  firm.  The  second  Judgment, 
under  a  yl«ri/aouM  against  the  "defendants,"  added  nothing  to  his  liability. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Thiardy 
J.    Dirrhammer  dt  Kennard,  for  plaintiff  and  appellee.     Cooley  <^ 
FhiUips,  for  defendants  and  appellants. 

Howell,  J.  Three  appeals  come  up  in  this  record;  one  by  the 
defendants  irom  a  judgment  against  the  firm  and  the  individual  mem- 
bers thereof  in  solidOt  for  the  amount  of  a  note  of  the  firm;  one  bj  L, 
H.  Terry,  one  of  the  members,  from  a  judgment  against  him  for  the 
same  debt,  on  a  rule  against  him  as  garnishee,  and  another  by  him 
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from  an  order  makiDg  a  rale  absolute  to  forthwith  deposit  in  court 
Bofficient  cash  or  assets  to  satisfy  the  jadgment  against  him  as 
garnishee. 

The  first  judgment  is  correct,  it  being  presnmed  that  the  judge  had 
evidence  before  bim  to  justify  it;  bat  we  think  the  other  two  without 
authority  in  law.  Terry  is  not  a  third  person  in  contemplation  of  the 
law  in  reference  to  garnishment.  He  was  cited  as  defendant,  and 
judgment  was  rendered  against  him  individually  and  as  a  member  of 
the  firm,  and  the  second  judgment,  under  a  fieri  faeias  against  the 
'^  defendants,"  added  nothing  to  his  liability.  He  was  one  of  the 
defendants,  and  not  a  third  person. 

It  is  therefore  ordered  that  the  judgment  against  the  defendants, 
signed  on  the  eighth  of  Febrnary,  1871,  be  affirmed,  and  it  is  farther 
ordered  that  the  judgment  against  Lucias  H.  Terry,  signed  on  twenty- 
seventh  June,  1871,  and  the  order  of  third  July,  1671,  making  absolute 
tlie  rule  on  him  to  deposit^  cash  or  assets  in 'court  be  reversed  and 
annulled,  with  his  costs  in  said  proceedings  in  the  lower  court.  The 
plaintiffs  and  defendants,  appellees,  to  pay  costs  of  appeal. 


No.  3575. 

Meters  and  Winbhill  v.  the  Gbrmania  Insurance  Company — 

Cochran  &  Co.  et  als..  Subrogated. 

Befisre  the  party  insar'^d  can  recover  on  his  policy,  the  express  condition  to  prevent  the  for- 
feiture of  the  i>oUoy— which  is— that  the  insared  shall  have  the  notice  of  other  insoranoes 
taken  upon  the  same  property  iodorsed  npon  the  instrameot,  or  otherwise  acknowledged 
by  the  insurers  in  w  iting,  most  be  shown  to  have  been  complied  with. 

The  propriety  of  snoh  a  claase  in  a  policy  of  insnranoe  is  particularly  apparent  in  this  case 
on  aeooant  of  the  discrei>ancy  of  testimony.  Its  parpose  is  to  enable  the  insurance 
company  to  protect  itself,  and  to  avoid  loose  and  unreliable  evidence  of  notice  given  to 
them  of  snbsequent  policies  being  taken  out  on  property  insured  by  them.  The  rule 
which  excludes  parol  evidence  in  such  cases  is  weU  settled  and  strictly  adhered  to. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooky, 
J.     Cotton  &  Levy,  for  plaintiffs  and  appellant^.     C.  E,  Sehmidt,  tor 
defendants  and  appellees. 

Taliaferro,  J.  The  plaintiffs,  it  seems,  insured  with  the  defendants 
on  the  fourth  of  October,  186H,  a  stock  of  ladies  and  gentlemen's  fancy 
and  famishing  goods,  contained  in  a  three  story  brick  building  having 
a  roof  of  slate,  situated  on  Canal  street,  between  Burgundy  and  Ram- 
part streets,  for  the  period  of  one  year,  to  the  amount  of  five  thousand 
dollars.  On  the  night  of  the  twenty-ninth  of  May,  1867,  the  building 
was  destroyed  by  fire,  causing  the  plaintiffs  a  heavy  loss  from  the 
destruction  by  fire  of  a  large  portion  of  their  goods.    After  an  ineffect- 
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ual  effort  to  obtain  indemnity  from  the  insnrers  under  the  policy,  the 
plaintiffs  brought  this  action. 

The  defendants  answer  that  they  are  not  bound  under  the  contract 
for  the  reason  that  the  plaintiffs  on  the  twelfth  of  December,  1866, 
effected  an  insurance  on  the  same  stock  of  goods  to  the  amount  of  five 
thousand  dollars  with  the  National  Marine  and  Fire  Insurance  Company, 
without  notice  thereof  to  the  defendants  until  after  the  occnrrence  of 
the  fire;  that  the  said  policy  of  insurance  entered  into  between  the 
plaintiffs  and  defendants  in  this  case,  contains  the  following  express 
clause,  viz :  '*  If  the  said  insured  or  their  assigns  shall  hereafter  make 
Any  other  insurance  on  the  same  property  and  shall  not,  with  all  reason- 
able diligence,  give  notice  thereof  to  this  corporation,  and  have 
the  same  indorsed  on  this  instrument  or  otherwise  acknowledged  by 
them  in  writing,  this  policy  shall  cease  and  be  of  no  further  effect." 

In  the  court  below  there  was  judgment  in  favor  of  the  defendants, 
and  plaintiffs  have  appealed.  Two  bills  of  exceptions  are  found  in  the 
record  relating  to  the  admission  of  testimony.  The  plaintiffs  introduced 
Winehill,  one  of  the  plaintiffs,  to  establish  that  he  had  presented  the 
policy  taken  with  the  National  Marine  and  Fire  Insurance  Company,  oa 
the  same  property,  to  the  president  of  the  Germania  Insurance  Com- 
pany, and  that  the  latter  replied  to  him  :  '*It  is  not  necessary  except  in 
case  of  fire  to  send  us  notice."  The  testimony  of  a  brother  of  Wine- 
hill's,  was  also  introduced  to  establish  that  Grustave  Winehill,  one  of 
the  insured  and  a  plaintiff  in  the  case,  took  from  a  safe  belonging  to 
the  witness,  the  policy  taken  by  the  plaintiffs  with  the  National,  and 
also  that  taken  by  them  with  the  Germania,  and  go  over  to  the  office 
of  the  latter  for  the  purpose  of  presenting  them  to  the  president  of  the 
Germania.  To  all  this  testimony  the  defendants  objected,  being  in- 
admissible, as  they  averred,  to  establish  notice  of  the  subsequent 
insurance  with  the  National  by  parol  evidence.  The  objection  was 
overruled  and  the  testimony  admitted.  We  think  the  exception  was 
well  taken.  But  if  the  testimony  were  admissible,  it  falls  short  when 
closely  examined  and  weighed  with  the  plaintiffs'  evidence  to  establish 
"  notice  with  all  reasonable  diligence."  The  witness  says  :  *' After  I 
received  the  policy  from  the  National  Marine  Insurance  Company, 
I  took  the  policy  of  the  Germania  Insurance  Company  and  brought 
both  policies  together  to  the  Germania  Insurance  Company.  There  I 
found  Mr.  Michel,  the  president  of  the  Germania  Insurance  Company. 
I  said  to  him  here  is  a  policy  which  I  have  effected  for  $5000  more  in 
the  National  Marine.  I  said  that  in  German,  distinctly,  and  handed 
him  both  policies  there.  After  he  looked  at  them  and  read  the  policies 
then  he  said  in  German  t  .  *'It  is  not  necessary  except  in  case  of  fire 
to  send  us  notice."    In  answer  to  the  question  what  was  done  with  the 
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policies f  The  witness  replied:  **He  retarned  them  -to  me."  Now 
on  ihe  other  hand  Michel,  the  president  of  the  Ger mania  Bank  as  a 
▼itness  gave  ansvv^ers  to  the  qaestions  propoanded  to  him  as  follows: 
State  when  yoa  were  first  informed  of  the  insurance  in  the  National 
Marine  and  Fire  Insurance  Company  effected  by  these  plaintiffs  on  the 
fitock  of  goods  in  that  same  store?  Answer — '*  After  receiving  their 
notice,  giving  notice  of  the  fire."  This  notice  in  evidence,  has  date 
May  90, 1867,  the  morning  after  the  fire.  Will  yoa  please  tell  us  if 
prior  to  that  time  Mr.  Gnstave  Winehill  ever  called  upon  yoa  to  notify 
you  of  that  subseqaent  insurance?  Answer — "No."  Did  you  ever 
converse  with  him  in  regard  to  any  sabsequent  insurance  effected  by 
him  or  his  firm  on  the  stock  of  goods  in  that  store  ?  Answer — *'  No.*' 
Mr.  Gustavo  Winehill  has  testified  he  had  notified  you  verbally  of  that, 
and  that  you  told  him  it  was  all  right.  Answer — *'  No,  it  is  not  true." 
Yoa  say  that  it  is  not  true  ?  Answer — **  It  is  not."  You  are  very  posi- 
^ve  he  never  called  upon  you  on  that  subject  prior  to  the  fire? 
Answer — **  I  am ;  he  never  did." 

Testimony  of  the  conflicting  character  of  that  of  these  two  witnesses 
shoold,  at  least,  eeteris  paribus,  neutralize  itself  and  go  for  nothing. 

The  testimony  of  Gustavo  Winehill  does  not  pretend  to  fix  any 
specific  time  when  he  went  with  the  two  policies  to  the  president  of 
the  Grermania.  His  counsel  put  no  question  to  him  to  elicit  the  precise 
time  at  which  he  went  to  the  Germania  Bank  to  show  these  policies. 
The  expression  ''after"  I  received  the  policy  from  the  National  Marine 
Insurance  Company,  I  took  the  policy  of  the  Germania  Insurance 
Company  and  brought  both  policies  together  to  the  Germania  Insurance 
Company,  left  him  a  large  margin  as  to  the  time  when  he  carried  the 
policies.  It  may  have  been  one  day,  one  week,  or  one  year  after.  ''  An 
express  condition  to  prevent  a  forfeiture  of  the  policy  in  such  a  case  is 
that  the  insured  shall  have  the  notice  of  other  insurances  taken  upon 
the  same  property  indorsed  upon  the  instrument,  or  otherwise  acknowl- 
edged by  the  insurers  in  writing."  This  plaintiff  does  not  pretend 
that  he  required  the  president  of  the  Germania  to  indorse  such  notice 
on  the  back  of  the  policy  or  to  acknowledge  it  in  any  other  way.  The 
propriety  of  such  a  clause  in  a  policy  of  insurance  is,  perhaps,  appa- 
rent in  this  case.  Its  purpose  is  to  enable  the  insurance  company  to 
protect  itself,  and  as  well  to  avoid  loose  and  unreliable  evidence  of 
notice  g^ven  to  them  of  subsequent  policies  being  taken  out  on  the 
property  insured  by  them. 

The  testimony  of  the  other  witness,  Morris  Winehill,  a  brother  of 
one  of  the  plaintiffis,  is,  for  the  most  part,  hearsay,  and  of  no  weight 
whatever. 
It  was  doubtless  the  conclusion  of  the  judge  a  quo  after  admitting 
5 
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parol  te&timoDy  in  this  case,  and  seeing  its  want  of  force,  that  judgment 
should  be  rendered  for  the  defendants. 

We  think  it  is  clearly  shown  by  many  authorities  that  the  rule  which 
excludes  parol  evidence  in  such  cases  is  well  settled,  and  strictly 
adhered  to.    See  23  An.  332 ;  3  Bob.  385 ;  7  Bob.  351 ;  16  Peters  510. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Morgan,  J.  Plaintiffs  insured  their  property  in  tbe  G-ermania 
Insurance  Company.  Their  policy  expressly  stipulates  that  '*if  the 
said  insured  or  their  assigns  shall  hereafter  make  any  insurance  on  the 
same  property,  and  shall  not,  with  all  reasonable  diligence,  give  notice 
thereof  to  this  corporation,  and  have  the  same  indorsed  on  this  instru- 
ment, or  otherwise  acknowledged  by  them  in  writing,  this  policy  shall 
cease,  and  be  of  no  further  effect.*'  They  effected  insurance  in  another 
company,  and  did  not  cause  the  same  to  be  indorsed  on  the  Oermania 
policy.  Now,  this  was  the  contract  between  the  parties,  and  it  was. 
absolutely  binding  upon  them.  If  it  was  not  complied  with,  the  result 
is  that  the  insurance  was  forfeited.  It  was  not  complied  with.  Plain- 
tiffs, therefore,  have  no  right  to  recover. 

There  is  the  testimony  of  one  of  the  plaintiffs  and  his  brother,  that 
the  defendants  were  notified  of  the  subsequent  insurance,  and  that  they 
said  'Mt  was  all  right.'*  This  is  denied  by -them.  It  was,  possibly, 
to  avoid  the  chance  of  any  such  conflict  of  testimony  that  the  com- 
pany insisted  upon  the  clause  in  the  policy  which  has  been  quoted.  It 
may  be  true  that  the  company  were  notified  of  the  subsequent  insur- 
ance, but  it  was  not  notice  alone  which  they  stipulated  should  be  given^ 
it  was  agreed  that  the  notice  should  be  indorsed  on  the  policy. 

Certainly,  a  case  might  arise  where  the  want  of  the  indorsement 
would  not  be  fatal  to  the  insured.  As  for  instance,  if  it  were  established 
that  the  insured  had  given  the  notice  and  had  demanded  that  the  in- 
dorsement be  made  on  his  policy,  and  the  proper  officer  of  the  company- 
had  refused.  In  such  a  case  the  company  could  not  shield  itself  for  a 
neglect  to  perform  its  obligation.  But  the  assured  should  make  this 
refusal  clear,  as  for  ii^tance,  by  putting  the  company  in  default. 

I  therefore  concur  in  the  decree. 

Mr.  Justice  Wyly  concurs  in  this  opinibn. 

Howell,  J.  In  my  opinion  the  presentation  of  the  second  policy  of 
insurance  was  written  notice  of  the  highest  character  of  such  insurance, 
and  if  there  was  no  indorsement  thereof  on  the  policy  or  other  written 
evidence  that  such  notice  had  been  given,  it  is  not  the  fault  of  the 
insured.  He  did  his  duty,  and  being  informed  by  the  president  of  the 
company  that  it  was  all  right;,  and  to  give  notice  in  case  of  loss,  he  had 
a  right  to  rely  on  such  action. 
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To  hold  otherwise  ia  simply  to  say,  in  my  opinion ,  that  the  statement 
of  the  plaintiff  and  hid  brother  is  not  believed. 

I  find  nothing  in  tlie  record  to  impeach  their  veracity  beyond  the 
denial  of  the  president  of  the  defendant  company.  They  speak  affirma- 
tively and  positively. 

I  therefore  think  the  plaintiffs  shoald  recover. 

Rehearing  refased. 


No.   4440. 
Elias  George  v.  A.  G.  Tucker  and  B.  F.  Taylor. 

The  State  ex  rel.  Elias  George  instituted  suit  i^^nst  Tacker,  under  the  intrusion  act,  to 
recoTer  the  ofiDce  of  recorder  of  the  parish  of  Tangipahoa.  Whilst  that  suit  was  pending, 
George  sued  Tucker  and  iigoined  bim  fVom  recovering  the  fees  ot  the  office.  The 
injunction  was  set  aside  on  Tucker  giving  a  release  bond  with  sureties.  There  was 
judgment  against  Tucker  for  the  fees,  George  having  been  declared  entitled  to  the  office 
in  the  suit  ol  the  State  v.  Tucker.  The  plea  set  up  by  Taylor,  surety  on  the  release  bond, 
that  George  could  not  sue  for  his  fees  of  office  without  the  interposition  of  the  Attorney 
General  or  district  attorney  in  his  behalf,  can  not  be  maintained. 

The  State  having  instituted  proceedings  to  oust  the  intruder  from  the  office  and  to  install 
George  therein,  there  is  no  good  reason  why  George  should  not  have  taken  all  necessary 
steps  to  preserve  his  rights  to  the  fees  of  the  office  to  which  he  had  the  legal  title.  The 
State  was  interested  in  seeing  that  no  one  should  intrude  into  a  public  office,  but  it  had 
no  interest  in  the  fees  of  the  office. 

APP£AL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangi- 
pahoa. Ullis^  J.  B,  Edioards  and  G.  W.  H.  Marr,  for  plaintiff 
and  appellee.  T,  dc  J,  Ellis ,  for  B.  F.  Taylor,  defendant  and  appellant. 
William  Duncan,  for  Tacker,  defendant  and  appellant. 

LuDELiNG,  C.  J.  In  March,  1870,  the  State  ex  rel.  Elias  George 
institated  suit  against  Tacker,  under  the  intrusion  act  of  1868,  to 
recover  the  office  of  recorder  of  the  parish  of  Tangipahoa. 

This  suit  was  decided  in  favor  of  George.     See  23  An.  139. 

While  that  salt  was  pending,  George' sued  Tacker  and  iojoined  him 
from  reeeiving  the  fees  of  the  office  during  the  pendency  of  the  suit. 
The  injanction  was  set  aside  hy  Tucker  giving  a  release  bond,  with 
Taylor  and  two  others  as  sureties. 

On  the  trial  of  the  suit  between  George  and  Tucker,  there  was  judg- 
ment in  favor  of  George  for  the  fees  received  by  him,  etc.  Taylor, 
alleging  an  interest  in  this  judgment,  has  appealed.  Tucker  has  not 
appealed. 

He  says  that  the  injunction  was  unauthorized  by  law;  that  the  pro- 
ceedings under  it  are  void;  that  the  bond  setting  aside  the  injunction  is 
not  binding.  And  in  support  of  his  positions  he  cites  Terry  v,  Stauffer, 
17  An.  306;  Voisin  et  als.  v.  Leche  et  als.,  23  An.  25;  23  An.  61. 

These  cases  do  not  support  the  positions  for  which  they  are  cited. 
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He  further  con  tenda  that  Greorge  could  not  sue  for  his  fees  of  office 
without  the  interposition  of  thei  Attorney  General  or  district  attorney 
in  his  behalf. 

The  State  having  instituted  proceedings  to  oust  the  intruder  from  the 
office  and  to  install  George  therein,  we  can  perceive  no  good  reason 
why  George  could  not  take  all  necessary  steps  to  preserve  his  rights  to 
the  fees  of  the  office  to  which  he  had  the  legal  title.  The  State  was 
interested  in  seeing  that  no  one  should  intrude  into  a  public  office,  but 
it  had  no  interest  in  the  fees  of  the  office. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs  of 
appeal. 


No.  3509. 
M.  N.  Radovich  v.  Louis  Frigbrio  Jr. 

The  defendant  objected  to  this  action  on  the  ground  that  the  petition  disclosed  a  partnorship, 
and  between  partners  only  an  action  for  the  settlement  of  the  partnership  will  lie. 

The  court  a  (fua  erred  in  overmling  the  exception.  The  record  discloses  the  fact  that  this 
demand  grows  oat  of  a  partnership  between  plaintiff  and  defendant  for  carrying  ft>eight 
and  passengers  for  hire  on  the  steamer  EUa  May.  The  objection  to  the  form  of  the  action 
should  have  been  maintained. 

APPEAL  from  the  Seventh  District  Court  parish  of  Orleans.     Collens^ 
J.    Fergus  Fuaelier,  B,  Egan,  for  plaintiff  and  appellee.    Brecmx, 
Fenner  dc  MaU,  for  defendant  and  appellant. 


On  Motion  to  Dismiss 

Wyly,  J.  It  is  the  duty  of  the  appellant  to  bring  up  a  correct  tran- 
script. If  the  record  which  he  files  does  not  contain  all  the  evidence, 
it  is  his  duty  to  apply  for  a  certiorari  to  correct  it  before  the  case  is  sub- 
mitted on  the  merits. 

In  the  case  at  bar  the  appellee  moved  to  dismiss  the  appeal  on  the 
ground  that  the  record  does  not  contain  all  the  evidence  adduced  at  the 
trial  below. 

The  case  was  submitted  on  this  motion  and  also  on  the  merits,  with- 
out any  application  being  made  by  the  appellant  to  correct  the  record 
according  to  law.  The  fault  is  attributable  to  the  appellant.  It  is, 
therefore,  ordered  that  the  appeal  herein  be  dismissed  at  appellants 
costs. 


On  Rehearing. 
On  further  examination  we  find  that  we  erred  in  dismissing  this 
appeal  for  dimination  of  the  record,  because  the  document  suppoaed 
to  be  missing  is  in  the  record^  being  the  account  annexed  to  the  petition, 


NEW  ORLEANS,  JANUARY,  1875.  69 

^^^^^^— ^^^^■^■■— ^^^'^'^^^     ■  — ■       '         ■'■        ■■■  ■■         ■  M^--      ■  — ■  — I       ■■     — I-       »    ■  ■   ■        —  ■        ■     I    ■   ■    m^m^^^^^m^  ^m^^^^^^m^^m         i        i  ■    .1  1^   ■  — ^^ 

Badovich  t.  Frigerio,  Jr. 

which  probably  by  mistake  was  not  marked  "  C.'^  The  identity  of  the 
document  is  Bofflciently  disclosed  in  the  testimony  of  one  of  the  wit- 
nesses, notwithstanding  it  was  not  marked  **  C  "  as  stated.  The  motion 
to  dismiss  is  therefore  denied. 


On  the  Merits. 

The  plaintiff  alleges  that  on  the  twentieth  of  February,  1869,  he 
entered  into  a  verbal  contract  with  the  defendant,  the  owner  of  the 
steamer  '*  Ella  May,'^  then  lying  near  Madisonville  in  the  parish  of  St. 
Tammany,  by  which  petitioner  was  to  saperintend  her  repairs  and 
fitting  up  and  was  to  advance  money  for  that  purpose,  to  bring  her 
round  to  the  Mississippi  river  and  run  her  in  the  lower  coast  trade ; 
that  petitioner  was  to  act  as  captain  and  pilot  of  the  boat  and  receive 
$250  per  month  for  his  services^  also  one-half  of  the  net  earnings  of 
the  boat  and  all  advances  made  by  petitioner  for  or  on  account  of  the 
boat  were  to  be  reimbursed  to  petitioner  by  the  said  Louis  Frigerio  Jr. 
Petitioner  further  represents  that  in  compliance  with  said  agreement  he 
went  to  and  took  possession  of  said  boat  on  twentieth  February,  1869^ 
brought  her  to  the  city,  superintended  her  repairs,  and  after  they  were 
completed,  ran  her  in  the  lower  coast  trade  carrying  freight  and  pas- 
sengers for  hire  until  seventeeth  July,  1869,  when  he  was,  without 
cause,  removed  from  command  of  said  boat  by  Louis  Frigerio  jr.,  etc 
Further  alleging  that  the  defendant  was  about  to  dispose  of  the  boal 
for  the  purpose  of  defrauding  him,  the  petitioner  prayed  for  an  attach- 
ment thereof  and  for  judgment  for  $3163  23  the  value  of  repairs. and 
wages  alleged  to  be  due  him,  and  also  for  one-half  the  not  earnings  of 
said  boat  from  the  twentieth  February,  1869,  until  seventeenth  July, 
1869,  and  costs. 

The  defendant  excepted  to  the  action  on  the  ground  that  the  peti- 
tion disclosed  a  partnership,  and  between  partners  only  an  action  for 
settlement  of  the  partnership  will  lie. 

The  court  overruled  this  exception,  and  the  defendant,  reserving  the 
benefit  thereof,  answered  to  the  merits.  At  the  trial  there  was  judg- 
ment for  plaintiff  for  $2623  43  and  the  defendant  appealed. 

The  record  discloses  the  fact  that  this  demand  grows  out  of  a  part- 
nership between  plaintiff  and  defendant  for  carrying  freight  and  pas- 
sengers for  hire  on  the  steamer  **  Ella  May."  The  objection  urged  to 
the  form  of  the  action  should  have  been  maintained. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  that  this  suit  be  dismissed  without  prejudice  to  plaintiff  asserting 
his  demand  in  a  proper  form,  plaintiff  paying  costs  in  both  courts. 

Rehearing  refused. 
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Brogere  v.  The  Heirs  of  SlidelL 


No.  5474.^ 
Joseph  Brugerb  v.  The  Heirs  of  John  Slidell. 

Plaintiff  was  the  owner  of  the  property  on  which  he  made  certain  improvements,  repairs, 
etc.,  for  the  reimhorsement  of  the  valae  of  which  he  now  sues.  It  is  true  that  this 
ownership  existed  only  daring  the  lifetime  of  John  Slidell,  from  whom  it  had  heen  taken 
by  forfeiture  wad  oonfissation.    Still,  during  that  time,  it  was  absolute. 

Besides,  most  of  the  improvemontfl  were  made  after  the  suit  by  the  Slidell  heirs  was  brought 
against  him.  This  would  deprive  him  of  his  right  to  recover  the  value  of  the  improve- 
ments. If  the  suit  between  them  was  a  question  of  title,  as  soon  as  the  suit  was  iiistituted» 
he  could  no  longer  ffet  up  possession  in  good  faith. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lynehy 
J.    Kennardi  Ho%ce  dt  Prentiss,  for  plaintiff  and  appellee.     Olqrke, 
JBayne  d  BenshaWy  for  defendants  and  appellants. 

Morgan,  J.    The  United  States,  under  a  decree  of  forfeiture,  sold 
the  property  of  John  Slidell.    Joseph  Brugere  became  the  purchaser^ 
of  a  piece  thereof. 

On  the  death  of  Slidell  his  heirs  instituted  suit  against  Brugere  to 
recover  this  property.    They  succeeded. 

Brugere  brings  this  suit  to  recover  from  the  heirs  the  value  of 
improvements,  repairs,  etc.,  which  he  put  upon  the  property  while  it 
was  in  his  possession. 

He  can  not  succeed.  He  was  the  owner  of  the  property  when  the 
improvements,  etc.,  were  made.  It  is  ti*ue  this  ownership  existed  only 
during  the  lifetime  of  Slidell ;  still,  during  that  time,  it  was  absolute. 

Besides,  most  of  the  improvements  were  made  after  the  suit  by  the 
Slidell  heirs  was  brought  against  him.  This  would  deprive  him  of  his 
right  to  recover  the  value  of  the  improvements.  If  the  suit  between 
them  was  a  question  of  title,  as  soon  as  the  suit  was  instituted  he  could 
no  longer  set  up  possession  in  good  faith. 

It  is  therefore  ordered,  adiudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendants,  with  costs  in  both  courts. 

Rehearing  refused. 


No.  5384. 

HeNRT  J.   SOBBELL  V,  ViCTOB  LaUBBNT. 
A  suit  instituted  in  a  court  without  Jurisdiction  interrupts  prescription. 

APPEAL  ft*om  the  Fifth  District  Court,  parish  of  Orleans.     Chdlom, 
J.    Hornor  &  Benedict,  for  plaintiff  and  appellant.    B.  P.  BlanCg 
for  defendaot  and  appellee. 
Morgan,  J.    This  is  a  suit  on  a  promissory  note  for  $563  30,  dated 
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Sorrell  y>  Laurent-l 

New  Orleans,  December  22, 1866,  and  payable  four  months  after  date* 
Citation  iasued  on  the  fifth  of  May,  1874.  The  petition  was  served  on 
the  sixth  of  May,  1874. 

The  defense  is  prescription. 

On  the  nineteenth  of  April,  1867,  a  few  days  before  the  maturity  of 
the  note,  the  defendant  wrote  to  tlie  attorneys  of  plaintiff,  who  held 
the  note :  ''  It  is  impossible  for  me  to  pay  my  note  to  yoa  before  at 
least  ninety  days  from  and  after  May,  1867.  I  will  be  able  to  pay  my 
note  on  the  first  of  Aagast  next,  and  not  before.'' 

This  was  an  acknowledgment  of  the  debt,  and  prescription  com- 
menced to  ran  from  that  date. 

Snit  was  brought  on  this  note  in  tbe  Seventh  District  Court,  on  the 
third  of  May,  1872,  and  citation  was  served  on  the  defendant  on  the 
seventh  of  May,  1872.  A  default  was  rendered,  which  was  confirmed. 
From  this  judgment  a  suspensive  appeal  was  taken.  The  judgment 
'vas  reversed  and  the  suit  dismi&sed,  on  tbe  ground  that  the  court  was 
without  jurisdiction. 

But  a  suit  instituted  in  a  court  without  jurisdiction  interrupts  pre* 
Bcription,  and  prescription  was  not  again  acquired  before  the  institu- 
tion of  this  suit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  coifrt  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  plaintiff,  as  claimed  in  his  petition,  with 
eosts  in  both  courts. 

Rehearing  refused. 


A- 
No.  5213. 

State  op  Louisiana  ex  rel.  the  Crescent  City  Water  Works 
Company  v.  P.  G.  Dbslonde,  Secretary  op  State. 

ConrU  have  no  power  to  promulgate  laws  and  none  of  coarse  to  render  orders  to  others  to 
promalgate  them.  If  violation  or  remissness  of  official  duty  has  oconrred  among  those 
who  are  hy  the  oonstitntion  anthorised  to  enact  and  promulgate  laws,  the  correction  Is 
to  he  sought  within  the  powers  of  the  legislative  and  ezecative  departments,  and  none 
within  those  of  the  jndioiaL 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,    ffaw' 
Jdns,  J.    John  Bay,  Eioe  <&  Whitaker,  for  relator  and  appellant. 
A,  P.  Field,  Attorney  General,  for  defendant  and  appellee. 

Taliaferro,  J.  An  application  was  made  on  the  part  of  the  relators 
to  the  judge  of  the  Superior  District  Court  for  a  writ  of  mandamus 
directed  to  the  defendant,  the  Secretary  of  State,  commanding  him  to 
promulgate  as  a  law  of  the  State  by  publishing  in  the  official  journal 
of  the  State  an  act  which  the  relators  allege  was  passed  by  the  Legis- 
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state  ex  reL  Crescent  City  Water  WorkB  Company  v.  Deslonde,  Secretary  of  State. 

lature  of  the  State  at  the  session  which  oommencedon  the  first  Monday 
'  of  January,  1871,  the  act  being  entitled  "  an  act  to  incorporate  the 
Crescent  City  Water  Works,  etc."  Upon  a  rule  to  show  caase,  the 
defendant,  through  the  Attorney  General  answered,  that  there  is  not  in 
the  office  of  the  Secretary  of  State  any  act  incorporating  **  The  Com- 
pany of  the  Crescent  City  Water  Works"  as  set  forth  in  the  petition  of 
the  relators,  and  that  there  has  not  been  since  he  came  into  office  aa 
Secretary  of  State.  The  rule  was  dismissed  and  the  relators  have 
appealed. 

We  find  from  the  evidence  in  the  record  that  a  bill  passed  both 
houses  of  the  Legislature  at  its  session  beginning  first  Monday  of  Jan<^ 
uary,  1871,  bearing  the  title  set  forth  by  the  relators,  that  it  was  duly 
enrolled  and  presented  to  the  Governor;  that  it  failed  to  receive  hia 
approval ;  that  afterwards,  during  the  month  of  April,  after  the  adjourn- 
ment of  the  Legislature,  at  the  solicitation  of  parties  interested,  the 
Speaker  of  the  House  of  Representatives  and  the  Lieutenant  Governoi^ 
caused  to  be  made  a  duplicate  enrolled  bill  from  the  engrossed  bill  in 
the  hands  of  the  clerk  of  the  House  of  Representatives;  that  this  dupli- 
cate copy  was  signed  by  them  and  certified  to  be  a  law  by  the  Secre- 
tary of  State  in  the  usual  manner  when  bills  are  not  returned  by  the 
Governor  to  the  Secretary  of  State  within  the  time  prescribed  by  the 
Constitution ;  that  a  certified  copy  of  this  duplicate  trolled  bill  was 
sent  to  the  State  printer  for  publication,  which  he  refused  to  publish. 
The  duplicate  enrolled  bill,  it  seems,  is  not  now  to  be  found  in  the  office 
of  the  Secretary  of  State.  At  the  next  session  of  the  Legislature  the 
Gk>vernor  transmitted  to  the  House  of  Representatives  a  message  on  the 
twenty-third  of  January,  1872,  vetoing  the  bill,  but  the  bill  itself  was 
not  returned  with  the  message  and  it  has  not  yet  been  found,  so  that 
both  the  original  enrolled  bill  ^nd  the  duplicate  of  it  made  from  the 
engrossed  bill  are  lost.  A  clerk  who  was  engaged  in  the  office  of  the 
Secretary  of  State  in  1871  and  1872,  who  was  introduced  as  a  witness, 
recognized  the  copy  now  extant  of  the  duplicate  enrolled  bill  as  the 
same  copy  which  he  made  from  that  duplicate  about  the  twenty- fourth 
or  twenty -fifth  of  August,  1871,  to  be  sent  to  the  State  printer.  He 
testifies  that,  after  the  bill  was  handed  to  the  Secretary  of  State,  the 
private  secretary  of  the  Lieutenant  Governor  came  in  and  requested  the 
name  of  Oscar  J.  Dunn,  Lieutenant  Governor,  to  be  erased  from  the 
bill,  as  the  Lieutenant  Governor  did  not  care  to  have  his  name  in  the 
bill.  The  private  secretary,  making  this  request,  claimed  to  be  acting^ 
under  directions  of  Governor  Dunn.  The  witness  states  that  the  name 
was  erased  a  day  or  two  after  he  made  the  copy.  The  original  bill  pre- 
sented to  the  Governor  could  not  have  become  a  part  of  the  records  of 
the  office  of  the  Secretary  of  State  except  it  had  passed  through  the 
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luuids  of  the  Clerk  of  the  Hoase  of  Representatives  with  his  certifi- 
cate that  the  bill  had  passed  over  the  Governor's  veto. 

No  such  record  is  found  in  the  Secretary's  office  or  elsewhere.  The 
original  bill  duly  certified  by  the  Clerk  of  the  Honse  of  Representatives 
and  of  record  in  the  Secretary  of  State's  office  would  constitate  the 
best  evidence  that  the  act  of  the  Legislature  in  qaestion  had  become  a 
law.  As  it  is,  its  anthenticitv  and  condition  to  become  a  law  is  a  mat- 
ter  of  grave  doubt. 

But  courts  have  no  power  to  promulgate  laws  and  none  ot  course  to 
lender  orders  to  others  to  promulgate  them.  If  violation  or  remiss- 
ness of  official  duty  has  occurred  among  those  by  the  constitution 
authorized  to  enact  and  promulgate  laws,  the  corrective  is  to  be  sought 
within  the  powers  of  the  legislative  and  executive  departments,  not 
within  those  of  the  judicial. 

The  order  of  the  lower  court  refusing  the  mandamus  was  properly 
ihndered. 

Judgment  affirmed. 

Rehearing  refused. 


No.  3881. 

M.  A.  DOCKHAM  AND  HuSBAND  V.  JONATHAN  POTTBR. 

This  k  a  suit  by  plaintiff  to  annul  a  Judgment,  set  aside  the  sale  thereunder,  and  reooTer  the 
property  sold. 

Tl&e  marriage  of  the  plaintiff  vacated  the  anthority  ccmferred  in  the  deed  of  mandate  exe> 
cuted  before  marriage  to  her  &ther,  P.  S.  Nngent,  empowering  him  to  represent  her  in 
aU  snits  in  this  State.  P.  S.  Nagent  had,  therefore,  no  authority  to  confess  judgement  as 
attorney  in  fiust  for  the  plaintiff,  at  the  time  he  did  so. 

But  tiie  Judgment  complained  of  was  rendered  also  on  the  written  consent  of  Frank  Haynes 
her  attorney.  His  authority  to  consent  to  the  judgment  with  a  stay  of  execution  until 
a  certain  specified  time  has  not  been  denied  under  oath  by  the  plaintiff,  and  untU  thus 
denied  the  defendant  was  not  required  to  prove  it. 

The  attorney  was  a  sworn  officer  bound  by  his  oath  to  act  correctly  in  the  pursuits  of  his 
profession.  Thus  situated,  it  is  not  to  be  presumed  that  he  acted  without  proper 
authority.  On  the  contrary,  every  presumption  is  in  favor  of  his  having  pursued  the 
proper  eonrse  of  conduct,  unless  the  contrary  should  be  suggested  on  affidavit. 

In  regard  to  the  error  in  the  advertisement  about  the  exact  number  of  feet  the  property 
possessed  fronting  on  the  street,  it  is  an  irregularity  which  ought  not  to  vitiate  the  sale, 
the  proceedings  appearing  to  be  regular. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumantf 
J.  Hamor  d  Benedictf  T.  A.  Bartlette,  G.  Schmidt,  W.  JB,  LancaS' 
Ur,  for  plaintiff  and  appellee.  Boselius  <&  Philips,  Kennard^  Howe  dt 
FrenUsa,  for  defendant  and  appellant. 

Wtlt,  J.  On  the  seventeenth  May,  1866,  Mrs.  Josephine  Lacoste 
sued  out  an  order  of  seizure  and  sale  on  the  mortgage  note  of  the  plaintiff 
fm  93000,  which  was  subsequently  changed  to  a  proceeding  via  ardt- 
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naria.  On  the  twenty-second  June,  1866,  jadgment  was  rendered  for 
the  amount  of  the  note  with  recognition  ot  the  mortgage  and  with  stay 
of  execution  until  the  first  November,  1866,  on  the  confession  of  jadg- 
ment signed  bj  P.  S.  Nugent,  the  father  of  plaintiff,  as  her  attorney  in 
fact,  and  also  on  the  written  consent  signed  by  Frank  Haynes  attorney 
for  deiendants. 

After  the  stay  of  execution  bad  elapsed  and  the  further  delay  caused 
by  an  injunction,  which  was  dissolved,  the  mortgaged  property  was  sold 
to  the  defendant  who  had  previously  become  the  owner  of  the  judg- 
ment and  regularly  subrogated  to  the  rights  of  the  plaintiff  therein. 

The  plaintiff  now  sues  to  annul  the  judgment,  set  aside  the  sale 
thereunder  and  to  recover  the  property,  on  the  ground  that  said  judg- 
ment and  sale  are  "  absolutely  null  and  void  for  the  following  causes 
specially :" 

First — That  the  petitioner  was  at  the  time  as  now,  a  married  woman, 
residing  in  the  State  of  California ;  that  she  had  no  legal  representative 
in  Louisiana  and  '*no  one  legally  authorized  to  represent  her  in  court 
or  bind  her  in  the  course  of  any  litigatiou,  compromise  or  cpnsent;'' 
that  she  was  not  cited}  '*that  she  has  never  been  authorized  or  assisted 
in  said  suit  or  any  of  the  aforesaid  proceedings  by  her  said  husband 
nor  by  order  of  court." 

Second — That  the  advertisement  under  which  the  property  was  sold 
was  materially  erroneous  in  that  it  described  lot  No.  1,  as  having  a 
front  of  thirty-four  feet  two  inches,  instead  of  forty -four  feet  two  inches, 
by  means  whereof,  or  otherwise,  the  appraisers  were  misled  into 
appraising  the  property  at  not  half  its  value. 

The  court  gave  judgment  for  plaintiff  and  the  defendant  appealed. 

The  marriage  of  the  plaintiff  previous  to  the  suit,  vacated  the 
authority  conferred  in  the  contract  of  mandate  executed  before  mar- 
riage to  her  father  P.  S.  Nugent,  empowering  him  to  represent  her  in 
all  suits  in  this  State.  P.  S.  Nugent  had,  therefore,  no  authority  to 
confess  judgment  as  attorney  in  fact  for  the  plaintiff.  But  the  judg- 
ment complained  of  was  rendered  also  on  the  written  consent  of  Frank 
Haynes,  attorney  for  defendants.  His  authority  to  consent  to  the  judg- 
ment on  the  mortgage  note  with  a  stay  of  execution  until  the  following 
November,  has  not  been  denied  under  oath  by  the  plaintiff,  and  until 
thus  denied  the  defendant  was  not  required  to  prove  it.  *'  He,  the  attor- 
ney, was  a  sworn  officer,  bound  by  his  oath  as  well  as  by  the  principles 
of  integrity  and  honor  which  ought  to  characterize  the  profession  of 
which  he  was  a  member,  to  act  correctly  in  its  pursuits.  Thus  situated, 
it  is  not  to  be  presumed,  that  he  acted  in  the  present  case  without 
proper  authority.  On  the  contrary,  every  presumption  is  in  favor  of  hia 
having  pursued  a  proper  course  of  conduct,  unless  the  contrary  should 
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be  suggested  by  the  oppoeite  party  on  afBLdayit.  It  is  trae  that  an 
attorney  of  court  may  be  deceived  by  the  condnot  of  others,  so  as  to 
nndertake  to  represent  a  person,  from  whom  there  is  no  anthority  to 
that  effect,  and  on  a  suggestion  of  an  error  of  this  kind  upon  affidavit, 
it  would  become  the  duty  of  the  court  to  ascertain  the  truth."  Hays 
V.  Cnny,  9  M.  88.  And  this  has  been  the  uniform  doctrine  of  this  court 
since  that  decision.  10  M.  699;  8  N.  S.  233;  4  Bob.  23;  12  Rob.  95; 
1  Aa.  398;  3  An.  558 ;  5  An.  118 ;  10  An.  67 ;  24  An.  233. 

That  an  attorney  at  law  who  consents  to  a  judgment,  as  was  done  by 
Haynes  in  this  case,  is  presumed  to  have  authority  to  do  so,  was 
expressly  decided  in  the  case  of  Dangerfield  v.  Thurston's  heirs,  8  N.  S. 
235,  and  nothing  to  the  contrary  has  ever  been  held  by  this  court.  If 
the  plaintiff  desired  this  court  to  notice  the  suggestion  that  the  attor- 
ney at  law  who  consented  to  the  judgment  now  complained  of,  in  her 
behalf,  had  no  authority  to  do  so  from  herself  and  her  husband,  she 
should  have  alleged  the  fact  under  oath,  which  has  not  been  done. 

In  regard  to  the  error  in  the  advertisement  in  regard  to  the  exact 
number  of  feet  the  property  fronted  on  the  street,  we  will  remark  that 
it  is  an  irregularity  which  ought  not  to  vitiate  the  sale.  The  proceed- 
ings appear  to  be  regular. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  plaintiff 
be  annulled  and  it  is  now  decreed  that  there  be  judgment  for  the 
deliendant  rejecting  this  demand  at  plaintifTs  costs  in  both  courts. 

Rehearing  refused. 


No.  4436. 
Rhoda  E.  White  v,  Myba  Clarke  Gaines. 

The  answer  to  an  appeal  which  aslca  to  have  the  Jadgment  amended,  filed  after  the  motion  to 
dismiae,  withoat  reservation  of  the  same,  waives  the  appUoation  to  dismiss. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Xea«- 
wonij  J.  DeOraifj  Semmea  dt  Motif  for  plaintiff  and  appellee. 
FMws  d  MiUe,  for  defendant  and  appellant. 

Morgan,  J.  From  a  judgment  rendered  against  her  the  defendant 
took  a  suspensive  appeal  returnable  to  this  court  ou  the  first  Monday 
of  November^  1872. 

The  sufficiency  of  the  security  on  the  appeal  bond  was  tested,  and 
the  district  judge  decided  in  favor  of  the  bond. 

The  transcript  of  appeal  was  filed  here.  To  the  appeal  the  plaintiff 
answered,  claiming  an  amendment  of  the  iudgment  in  her  favor. 

Subsequently  plaintiff  moved  the  district  judge  to  order  the  defendant 
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to  furnish  additional  security,  alleging  that  the  surety  on  the  bond  first 
given  had  become  insolvent.  The  motion  was  granted,  and  the  delay 
in  which  the  additional  security  was  to  be  given  was  fixed  at  ten  days. 
After  the  ten  days  had  elapsed,  defendant,  under  an  application  to  ns 
for  a  writ  of  prohibition,  sought  to  have  the  judgment  of  the  district 
court,  which  decided  adversely  to  the  solvency  of  her  surety,  corrected. 
This  we  declined. 

The  additional  bond  ordered  by  the  judge  was  furnished. 

On  the  sixth  November,  1874,  motion  was  filed  to  dismiss  the  appeal. 

On  the  eleventh  November,  plaintiff  filed  a  supplemental  and  amend- 
ed answer  to  the  appeal. 

In  our  opinion  the  answer  to  an  appeal  which  asks  to  have  the 
judgment  amended,  filed  after  the  motion  to  dismiss,  without  reserva* 
tion  of  the  same,  waives  the  application  to  dismiss.  Hoffman  v,  AtkinSi 
11  An.  172;  13  An.  433. 


On  the  Merits. 

The  object  of  this  suit  is  to  enforce  a  contract  entered  into  between 
the  parties  and  one  John  Mack,  whose  interest  is  now  in  plaintiff, 
entered  into  on  the  thirtieth  May,  1864,  by  which  the  defendant  agreed 
to  pay  to  plaintiffs  fifteen  dollars  out  of  every  one  hundred  dollars 
which  might  be  realized  out  of  the  estate  of  the  defendant's  father. 

The  defense  is  that  the  agreement  was  without  consideration,  and 
was  obtained  through  fraud. 

No  one  can  read  the  voluminous  testimony  to  be  found  in  this  record 
without,  in  our  opinion,  being  satisfied, 

First — That  the  defendant  kuew  precisely  what  she  was  doing  when 
she  signed  the  contract  sued  upon. 

Second — That  it  was  intended  to  be,  and  was,  a  compromise  of  the 
claims  which  the  plaintiff  asserted  he  had  against  her. 

Third — That  neither  error,  force,  threats  or  fraud  was  practiced  upon 
or  against  her  in  order  to  obtain  her  consent  thereto. 

^our^^— That  it  was  eutered  into  by  her  upon  the  advice  of  the 
counsel  to  whom  she  had  submitted  the  protection  of  her  interests,  and 
who  was  informed  of  all  the  circumstances  from  herself,  and  under  whose 
suspervision,  if  not  by  whose  hand,  the  instrument  was  drawn. 

Fifth — That  months  after  the  compromise  was  entered  into,  she 
acknowledged  having  executed  it,  and  declared  that  she  did  not  wish 
to  retract  the  same. 

Under  these  circumstances,  the  defense  has  none  of  the  elements  out 
of  which  the  right  to  repudiate  the  contract  can  be  framed. 

It  is  ordered  that  the  judgment  of  the  district  court  be  amended  to 
read  as  follows : 
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It  is  ordered  adjudged  and  decreed,  that  there  be  judgment  in  favor 
of  plaintiff^  Mrs.  Rhoda  E.  White,  and  against  the  defendant,  Myra 
Clarke  Graines,  for  the  sum  of  thirty  thousand  dollars,  with  interest  at 
the  rate  of  seven  per  cent,  from  May  30, 1865,  until  paid,  with  mortgage 
on  the  property  described  in  the  agreement  and  act  of  mortgage,  dated 
May  30,  1864,  and  recorded  in  the  mortgage  ofELce  for  the  parish  of 
Orleans,  in  Book  80  of  mortgages,  folios  140,  141,  and  142,  and  annexed 
to  plain tififs  petition  and  made  part  thereof,  with  the  right  to  take  out 
execution  for  the  sum  of  twenty  thousand,  one  hundred  and  five  dollars 
and  twenty  cents,  being  fifteen  per  cent,  of  the  amount  of  money  and 
property  which  is  proven  to  have  been  recovered,  collected  and  realized 
by  the  defendant  since  May  30,  1864,  as  heir,  daughter  and  devisee  of 
Daniel  Clarke,  deceased,  reserving  to  the  plaintiff  the  right  to  take  out 
exeeation  from  time  to  time  for  fifteen  dollars  out  of  each  and  every 
o&e  hundred  dollars  that  may  hereafter  be  recovered,  collected  or 
realized,  by  the  defendant,  or  which  she  may  heretofore  have  recovered, 
collected  or  realized,  and  of  which  no  proof  has  been  made,  upon  proof 
of  said  recovery  being  given  and  produced  of,  from  or  out  of  the  property 
and  estate  formerly  of  the  said  Daniel  Clarke,  deceased,  until  the  amount 
recovered  from  the  defendant  by  the  plaintiff  shall  amount  to  the  sum 
of  thirty  thousand  dollars,  with  interest  at  the  rate  of  seven  per  cent. 
from  May  30,  1865,  until  paid. 

It  is  further  ordered  that  the  property  in  said  mortgage  described 
be  sold  to  satisfy  the  foregoing  judgment,  and  that  defendant  pay  all 
costs  of  suit. 

It  is  further  ordered  that  as  amended  said  judgment  be  affirmed,  costs 
to  be  paid  by  the  defendant. 

Rehearing  refused. 


No.  4034. 
CoHBN  &  Wilson  t?.  William  Golding  and  Francois  Lacboix. 

This  sott  is  brought  agunst  the  sureties  of  a  late  sheriff  to  recover  the  amount  of  a  Judgment 
rendered  against  him.  The  main  defense  is  the  prescription  of  two  years,  pleaded  under 
section  3546,  of  the  Bevised  Statutes. 

It  is  true  that  the  defendants  were  not  sued  within  two  yeurs  from  the  day  of  the  commission 
of  Uie  act  complained  of,  but  their  principal,  the  sheriff,  was,  and  this  interrupted  pre- 
scription as  to  them. 

Judicial  porsnit  as  to  the  principal  interrupts  prescription  as  to  the  surety,  and  suit  against 
the  surety  interrupts  it  as  to  the  principal. 

APPEAL  Irom  the  Fifth  District  Court,  parish  of  Orleans.    Lwm- 
moni,  J.    Homor  <&  Benedict,  for  plaintiffs  and  appellees.    Sice  d 
Whiidkerj  M.  E,  lAvcmdoM,  for  defendants  and  appellants. 
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Cohen  &  Wilson  v.  Golding  and  Laoroix. 


Wylt,  J.  The  defendants,  the  sareties  of  George  W.  Avery,  late 
sheriff  of  the  parish  of  Orleans,  appeal  from  the  jadgment  against 
them  for  $941  85,  the  amount  of  a  jadgment  against  their  principal 
for  illegally  releasing  the  seizure,  pending  an  injunction,  in  the  case  of 
these  plaintiffs  v,  Joseph  Canall,  No.  18,768  on  the  docket  of  the  Fifth 
District  Court. 

The  seizure  was  released  on  twenty-fifth  June,  1868,  and  within  two 
years  thereafter,  to  wit:  On  twentieth  June,  1870,  suit  was  brought 
againt  Avery  for  the  damages  resulting  therefrom;  and  there  was 
judgment  against  him  on  twenty-fourth  January,  1871,  for  $941  85. 
Failing  to  make  the  money  on  execution  against  Avery  this  suit  has 
been  brought  for  the  amount  thereof  against  the  defendants,  the  sure- 
ties on  his  official  bond. 

The  main  defense  is  the  prescription  of  two  years  pleaded  under 
section  3546  of  the  Revised  Statutes,  which  declares  that :  '*  The  sheriffs 
and  their  securities  shall  be  able  to  prescribe  against  their  acts  of  mis- 
feasance, nonfeasance,  costs,  offenses,  and  qtuisi  offenses,  after  the  lapse 
of  two  years  from  the  day  of  the  omission  or  commission  of  the  act 
complained  of." 

It  is  true  the  defendants  were  not  sued  within  two  years  from  the 
day  of  the  commission  of  the  act  complained  of,  but  tKeir  principal, 
Avery,  the  sheriff,  was,  and  this  interrupted  prescription  as  to  them. 

Judicial  pursuit  as  to  the  principal  interrupts  prescription  as  to  the 
surety,  and  suit  against  the  surety  interrupts  it  as  to  the  principal. 
Mellen  t;.  Scott,  9  An.  174;  Ferguson  v.  Glaze,  12  An.  667;  2  An.  916, 
970;  5  An.  551 ;  14  An.  144;  Revised  Code,  2097,  3553. 
Judgment  affirmed. 

Morgan,  J.,  dissenting.     Plaintiffs  obtained  a  judgment  on   the 
twenty-fourth  January,  1871,  against  Avery,  late  sheriff,  and  one  Mora, 
in  aolido,  for  $941  85.    The  ground  of  the  action  arose  out  of  certain 
alleged  tortious  and  illegal  acts  of  Avery  and  his  deputies.    The  fieri 
facias  issued  on  that  judgment  was  returned  nulla  bona.    The  object 
of  this  suit  is  to  recover  the  amount  of  that  judgment  from  the  defen- 
dants, who  were  sureties  on  Avery's  official  bond. 
They  plead  the  prescription  of  two  years. 
This  suit  was  instituted  on  the  seventh  October,  1872. 
The  illegal  act  complained  of  in  the  suit  against  Avery  and  Mora 
was  done  on  the  twenty-fifth  June^  1870. 

Section  3546  of  the  Revised  Statutes  provides  that,  "  Sheriffs  and 
their  securities  shall  be  able  to  prescribe  against  their  acts  of  misfeas- 
ance, nonfeasance,  costs,  offenses  and  quasi  offenses,  after  the  lapse  of 
two  years  from  the  day  of  the  omission  or  commission  of  the  act 
complained  of.*' 
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The  act  complained  of  was  committed  more  than  two  years  before 
tiiis  salt  was  instituted.  The  proceedings  against  Avery,  which  resulted 
IB  a  judgment  against  him,  interrupted  prescription  as  to  him,  but  has 
no  effect  upon  the  'defendants,  his  sureties,  who  were  not  parties  to 
that  suit. 

I  therefore  dissent  from  the  opinion  just  rendered. 


No.  5403. 

Powhatan  Wooldridge,   Joseph  A.  Cirb,  Subrogated  v,  E.  Mon- 

TEUSB,  M.  S.  Hedrick,  Intervener. 

Git,  the  subrogee  of  Powhatan  Wooldridge  to  a  judgment  obtained  by  the  same  v.  E.  Hon- 
tense — which  judgment  was  transferred  from  P.  Wooldridge  to  E.  Wooldridge,  and  by 
£.  Wooldridge  to  Cire,  caused  a  fi,  fa.  to  issue  in  said  judgment.  Hedrick,  the  inter- 
Tenor,  took  a  rule  against  him  to  quash  the  writ,  on  the  ground  that  he,  the  intervenor, 
was  the  real  owner  of  the  judgment,  seized  in  the  suit  of  Hedrick  v.  E.  Wooldridcre,  and 
purchased  by  him  at  sherift's  sale.  Hedrick  had  proceeded  by  attachment  against  E. 
Wooldridge,  absentee.  In  this  attachment  case  several  citations  were  made,  but  it  seems 
that  in  every  instance  the  returns  of  the  sheriff  were  simply  that  service  of  petition  and 
citation  was  made  on  the  curator  ad  hoe  in  person,  mentioning  the  name  of  the  curator. 
It  appears  from  the  retui  ns  of  the  sheriff,  that  in  neither  of  the  instances  were  copins 
of  the  attachment  and  citation  affixed  to  the  door  of  the  room  where  the  court  in  which 
the  suit  was  pending  is  held. 

Proof  of  service  of  citation  is  not  a  matter  in  pais,  but  must  appear  by  the  sherift's  return. 
A  court  can  presume  nothing  with  regard  to  a  party  being  cited. 

The  failure  to  serve  the  proper  (Station  is  fatal  to  the  intervener's  claim  to  be  the  owner  oi 
the  judgment  forming  the  object  of  this  litigation.  Theij^efore  the  rule  was  properly 
discharged. 

Subsequently  to  a  decision  of  the  lower  court,  that  the  order  granted  for  a  suspensive  appeal 
on  the  part  of  the  intervenor,  plaintiff  in  the  rule,  did  not  suspend  execution  on  the  fi. 
fa.,  said  intervenor  filed  a  petition  of  third  opposition  and  prayed  for  an  injunction 
which  was  issued.  To  this  proceeding  an  exception  was  filed,  on  the  allegation  that  the 
grounds  of  action  of  the  rule  and  of  the  petition  for  injunction  were  the  same,  and  that 
ihe  pendency  of  appeal  on  the  rule  supported  the  plea  of  Us  pendens  which  was  pre- 
sented.   This  exception  was  properly  maintained  by  the  judge  a  quo. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans,     Saucier, 
J.    Henry  B.  Kelly,  ior  plaintiff  and  appellee.    E,  Howard  MeUaleb, 
for  interyenor  and  appellant. 

Taliaferro,  J.  There  are  two  appeals  in  this  case  growing  out  of 
a  contest  between  the  plaintiff,  or  rather  his  subrogee,  J.  A.  Cire,  and 
the  intervener,  for  the  ownership  of  a  judgment  obtained  by  Pow- 
hatan Wooldridge  again.st  the  defendant,  E.  Monteuse.  In  both 
proceedings  Cire  was  successful.  The  intervenor  has  appealed  from 
both  judgments.  Cire  having  caused  aji,fa,  to  issue  on  the  judgment 
against  Monteuse,  Hedrick,  the  intervenor,  took  a  rule  against  him  to 
show  cause  why  the  writ  should  not  be  quashed,  on  the  gmuud  that 
he,  the  intervenor,  and  not  Cire,  was  the  real  owner  of  the  judgment 
against  Monteuse.  The^  intervenor  claims  title  by  virtue  of  an  alleged 
purchase  by  him  oi  the  judgment  at  a  sheriff's  sale,  made  under  fi,  fa. 
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Id  the  Bait  of  M.  S.  Hedrick  v,  E.  Wooldridge,  No.  42,345  of  the  docket 
of  the  Fourth  District  Court  of  New  Orleans.  It  appears  that  Pow- 
hatan Wooldridge  transferred  the  jadgment  he  obtained  against 
Monteuse  to  Edmund  Wooldridge,  a  resident  of  the  State  of  Ken  tacky, 
and  that  Edmund  Wooldridge,  by  his  agent,  E.  R.  Hogan,  transferred 
it  to  Cire.  Hedrick  haviug  claims  against  Edmund  Wooldridge  insti- 
tuted proceedings  against  him  as  an  absentee,  by  attaching  the  judg- 
ment against  Monteuse  as  the  property  of  his  debtor,  and  having  a 
curator  ad  hoc  appointed  to  represent  him.  Obtaining  judgment  in 
this  suit  he  caused  execution  to  issue,  and  the  judgment  to  be  seized 
and  sold,  and  at  the  sheriff's  sale  became  the  purchaser.  The  aver- 
ments of  the  rule  on  Cire  not  only  assert  title  in  'Hedrick  but  attack 
that  of  Cire,  on  the  alleged  grounds  that  E.  R.  Hogan,  by  whom,  as 
agent  of  Edmund  Wooldridge,  the  transfer  and  assignment  to  Cire 
was  executed,  was  without  authority  to  execute  it ;  that  prior  to  ser- 
vice of  notice  of  the  transfer  to  Cire,  on  Monteuse,  the  jadgment 
debtor,  notice  of  attachment  of  the  jadgment  had  been  served  upon 
him,  in  the  suib  of  Hedrick  v,  Edmund  Wooldridge,  in  the  Fourth 
District  Court ;  that  Cire  gave  no  consideration  for  the  transfer,  and 
that  it  was  simulated  and  fraudulent;  that  at  the  time  of  the  transfer 
Edmund  Wooldridge  was  insolvent,  was  a  resident  of  Kentucky,  and 
that  the  judgment  in  this  case  was  the  only  property  he  had  in  this 
State,  and  that  therefore  the  judgment  to  Cire  was  of  no  avail,  even 
if  made  to  pay  an  existing  debt. 

In  answer  to  the  rule  Cire  sets  forth — 

First — That  the  alleged  judgment,  execution  and  sheriff 's  sale  under 
which  Hedrick  claims  title  are  all  absolute  nullities,  for  the  reason 
that  it  appears  on  the  face  of  the  proceedings  in  the  suit  No.  42,345, 
of  the  Fourth  District  Court,  and  of  the  sheriff's  returns  therein,  that 
no  service  of  either  citation  or  attachment  was  ever  made  on  Edmund 
Wooldridge,  he  being  absent  from  the  State  as  alleged  in  the  petition 
and  affidavit,  and  no  copy  eitlier  of  the  citation  or  of  the  attachment 
was  ever  posted,  as  required  by  law,  at  the  door  of  the  room  where 
the  court  was  held. 

Second — That  the  court  was  without  jurisdiction  of  the  cause,  and 
its  judgment  a  nullity,  not  only  by  reason  of  tlie  want  of  service  of 
the  attachment  or  the  citation,  but  for  the  iurtber  reason  that  it  does 
not  appear  from  the  return  of  the  sheriff  on  the  writ  of  attachment, 
or  otherwise,  in  said  suit  in  the  Fourth  District  Court,  that  any  prop- 
erty, right  or  credit  ot  Edmund  Wooldridge  was  ever  levied  upon 
under  said  writ. 

Third — That  prior  to  the  pretended  levy  under  said  writ,  all  the 
right  of  Edmund  Wooldridge  in  and  to  the  jadgment  of  Powhatan 
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Wooldridge  against  E.  Montense,  had  been  transferred  to  Cire ;  that 
£.  R.  Hogan,  bj  whom,  as  agent  of  Edmund  Wooldridge,  the  assign- 
ment was  execated,  was  fnlly  empowered  to  execute  it;  that  the  con- 
sideration of  the  assignment  was  money  actually  loaned  or  deposited 
with  Edmund  Wooldridge,  amounting  in  principal  to  $1200,  and 
together  with  interest  to  the  date  of  assignment  to  about  $1431 ;  that 
the  whole  transaction  was  in  perfect  good  faith,  and  all  the  averments 
in  the  rule  of  fraud,  collusion  and  want  of  consideration,  false  in 
every  particular. 

Fourth — That  if  Jbhe  averments  of  the  rule  were  true,  instead  of 
being  false,  they  would  not  entitle  the  plaintiff  in  rule,  by  summary 
proceeding  of  that  character  and  without  affidavit  and  bond,  to  correct 
the  execution  of  a  /L  fa. 

Fifth — ^That  the  assignment  from  Edmund  Wooldridge  to  Cire  can 
not  be  attacked  by  allegations  of  the  insolvency  of  Wooldridge,  of 
firaud  and  collusion,  in  a  summary  proceeding  by  rule,  but  only  in  a 
regular  revocatory  action. 

Upon  a  trial  of  the  rule,  evidence  at  large  was  gone  into  by  both 
parties  on  the  merits  of  their  respective  titles. 

We  are  of  the  opinion,  from  an  examination  of  the  evidence,  that 
the  consideration  of  the  transfer  of  the  judgment  from  Edmund 
Wooldridge  to  Cire,  was  money  owing  to  the  latter  by  Wooldridge. 
The  power  of  Hogan,  the  attorney  in  fact,  to  make  the  transfer  is 
ample.  As  a  witness,  he  testifies  that  prior  to  his  transfer  of  the 
judgment  he  had  not  received  notice  of  Hedrick^s  seizure  of  it. 

The  objections  to  the  title  of  the  intervenor  are  of  a  graver  charac- 
ter. Wooldridge  being  an  absentee,  he  could  only  bring  him  before 
the  courts  of  this  State  by  attaching  his  property  within  the  State. 
The  mode  of  citation  in  such  cases  is  marked  out  by  the  254th  article 
of  the  Code  of  Practice.  **  If,  on  the  contrary,  the  defendant  has  no 
known  place  of  residence,  conceal  his  person,  be  absent,  or  reside  out 
of  the  State,  in  such  case  the  sheriff  shall  serve  the  attachment  and 
citation  by  affixing  copies  of  the  same  on  the  door  of  the  room  where 
the  court  in  which  the  suit  is  pending  is  held." 

In  this  case  there  was  four  citations  and  returns  made.  The  curator 
ad  hoe  first  appointed  having  died  pending  the  suit,  another  was 
appointed.  The  first  citation  was  issued  on  the  twentieth  of  May,  1873. 
The  sheriff's  return  recites  '*  that  after  search  and  inquiry  I  was  una- 
ble to  find  E.  Wooldridge,  or  any  one  to  represent  him,  and  I  am 
credibly  informed  he  resides  out  of  the  State.  Returned  same  day.'' 
The  other  citations  were  served  upon  curators  ad  hoc.  The  returns  in 
each  of  these  cases  are  simply  that  service  of  the  petition  and  citation 
were  made  on  the  ourator  ad  hoe  in  person,  mentioning  the  name  of  the 
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curator.  It  appears  from  the  returns  of  the  sheriff  that  id  neither  of 
the  cases  were  copies  of  the  attachment  and  citation  affixed  to  the 
door  of  the  room  where  the  court  in  which  the  suit  was  pending  is 
held.  Proof  of  service  of  citation  is  not  a  matter  in  paiSj  but  must 
appear  by  the  sheriff's  return.  21  An.  26.  A  court  .can  presume 
nothing  with  regard  to- a  party  being  cited.  5  N.  S.  429;  1  Rob.  30; 
13  An.  374.  In  the  case  of  Patterson  v.  R.  R.  Coy,  3  R.  232,  the  court 
said :  ''  We  have  repeatedly  held  that  the  formalities  prescribed  by 
article  254  of  the  Code  of  Practice  stand  in  lieu  of  citatiou^  and  that 
they  form  the  basis  on  which  all  subsequent  proceedings  in  the  case 
must  rest,  and  that  their  omission  was  a  radical  defect  which  rendered 
null  and  void  all  that  had  been  done  in  the  case  after  the  filing  of  the 
petition.*'  Also  to  the  same  effect  are  the  cases  9  An.  552 ;  23  An.  772  ; 
24  An.  512. 

We  must  regard  the  failure  to  serve  the  proper  citation  as  fatal  to 
the  intervener's  claim  to  be  the  owner  of  the  judgment  forming  the 
ol>ject  of  ihis  litigation.     The  judgment  of  the  lower  court  discharging 
the  rule,  we  think,  was  properly  rendered.    Subsequently  to  the  taking 
of  an  order  for  a  suspensive  appeal,  on  the  part  of  the  intervenor;  it  was 
decided  by  the  court  below  that  the  appeal  did  not  suspend  execution 
on  the  fi-  fa.    The  intervenor  then  filed  a  petition  of  third  opposition 
praying  for  an  injunction.     Upon  this  petition,  affidavit  being  made 
and  bond  given,  an  injunction  was  issued.     Cire,  thereupon,  excepted 
to  the  procet* ding  on  the  ground  that  the  petition  on  its  face  does  not 
allege  a  state  of  facts,  which  if  true,  would  entitle  Hedrick  to  proceed 
against  Cire  by  way  of  third  opposition  in  this  suit ;  that  all  the  causes 
of  action  averred  in  the  petition  were  before  averred  in  the  rule ;  that 
Cire  joined  issue  upon  all  of  them^  and  moreover  averred  in   his 
answer,  among  other  grounds  of  defense,  the  nullity  of  the  judgment 
in  the  suit  No.  42,345  of  the  Fourth  District  Court,  then  set  up  in  the 
rule,  and  now  again  set  up  in  the  petition,  as  the  source  of  Hedrick's 
title;  that  upon  all  these  issues  trial  was  had,  and  judgment  rendered 
declaring  the  nullity  of  the  judgment  set  up  by  Hedrick;  that  from  the 
judgment  discharging  the  rule  Hedrick  has  taken  an  appeal,  which  is 
still  pending;  that  the  grounds  of  action  of  the  rule  and  of  the  petitiou 
are  the  samre,  and  the  pendency  of  appeal  supports  the  plea  of  Us  pendens, 
which  is  pleaded ;  and  if  Hedrick  elects  to  abandon  the  appeal,  then 
the  judgment  discharging  the  rule  will  support  the  plea  of  res  judicata^. 
which  may  be  interposed  at  any  time.    The  judgment  on  the  third 
opposition  maintained  the  exception  and  dismissed  the  opposition  with 
costs. 

We  think  the  decree  of  the  lower  court  was  properly  rendered. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  3660.*^ 
Jean  B.  Letorby  v,  Edmond  J.  Forstall  et  als. 

TUs  is  a  ftoit  brought  agalnat  defendanta  and  variona  other  persona  named  in  tiie  petition, 
who,  aa  the  plaintiff  allegea,  compoeed  a  partnership  entered  into  for  the  purpose  ot 
pnrohaaing  and  owning  the  Mississippi  Cotton  Press  and  the  Branch  Press,  forming  part 
of  tht  same,  which  property  was  bought  by  Felix  J.  Forstall,  now  deceased,  but  tiien 
one  of  the  copartners,  acting  as  the  representative  bf  said  copartnership  and  using  his 
name  as  a  firm  name  to  represent  the  same. 

The  notarial  act  by  which  the  plaintiff  conveyed  title  to  the  property,  shows  simply  that  the 
plaintiff  sold  to  Felix  J.  Forstall.  There  is  nothing  that  shows  privity  between  the 
plaintiff  and  these  defendants.  If  between  Felix  J.  Forstall  and  the  defendants  there 
existed  an  agreement  by  which  the  property  was  to  be  paid  tor  and  owned  in  common  by 
them,  the  plaintiff  shows  nothing  authorizing  the  conclusion  that  he  considered  the  defend- 
ants bound  to  pay  him  any  thing  on  this  contract.  He  seems  by  the  terms  of  the  sale  to 
have  looked  only  to  Felix  J.  Forstall,  and  the  mortgage  and  vendor's  privilege  upon  the 
property  sold.  The  act  of  sale  contains  nothing  that  warrants  the  belief  that  Felix  J. 
Forstall  acted  aa  an  agent  for  any  person. 

APPEAL  from  the.  Seventh  District  Court,  parish  of  Orleans.  Ool- 
lens  J.  Semmes  <&  Mott,  G.  Schmidtf  for  plaintiff  and  appellee. 
0.  Boseliua  &  A,  Philips,  William  H,  Hunt,  Saucier  A  Miehinardy  Alfred 
Grima,  for  defendants  and  appellants. 

Taliaferro,  J.  This  salt  is  brought  against  the  defendant  and 
rarions  other  persons  named  in  the  petition ,  who,  as  the  plaintiff 
alleges,  composed  a  partnership,  entered  into  for  the  purpose  of  pur- 
chasing and  owning  the  property  known  as  the  Mississippi  Cotton 
Press  and  the  Branch  Press^  forming  part  of  the  same ;  that  Felix  J. 
Forstall,  now  deceased,  one  of  the  copartners  acting  as  the  represent- 
ative of  said  copartnership,  and  using  his  name  as  a  firm  name  to  rep- 
resent said  partnership,  did  on  the  first  of  November,  1859,  purchase 
from  the  plaintiff  the  said  press  and  property  for  the  sum  and  price  of 
one  hundred  and  thirty-two  thousand  dollars;  that  this  copartner- 
ship, through  the  management  and  in  the  name  of  the  said  Felix  J. 
Forstall,  paid  up  from  time  to  time  portions  of  the  price  of  said  prop- 
erty, leaving  due  and  unpaid  on  the  twenty-ninth  of  April,  1868,  thirty- 
eight  thousand  nine  hundred  and  thirty- three  dollars  and  eighty  cents, 
for  which  sum  with  eight  per  cent,  interest  thereon  from  the  twenty- 
ninth  of  April,  1868,  this  suit  is  brought. 

The  defendants  filed  separate  answers,  all  pleading  the  general  issue. 
Judgment  was  rendered  against  the  defendants  each  for  his  share  of 
the  debt.  A  remittitur  was  afterwards  entered  for  a  portion  of  the 
amount  recovered.  The  defendants,  unable  to  obtain  a  new  trial,  have 
appealed. 

We  are  unable  to  conclude  that  the  evidence  establishes  the  copart- 
nership which  the  plaintiff  alleges.  He  annexes  to  his  petition  an 
instrument  signed  by  the  parties,  which  recites  that  **  the  undersigned 
agree  to  join  in  the  purchase  of  the  Mississippi  Press  to  the  extent  of 
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the  amount  affixed  to  their  names/'  This  instrument  is  dated  New 
Orleans,  nineteenth  of  October,  1859,  and  against  each  signature  is 
placed  the  amount  each  one  is  to  contribute.  This  instrument  does 
not  show  that  the  parties  to  it  intended  to  purchase  from  the  plaintiff, 
or  that  they  had  made  or  intended  to  make  any  contract  with  him. 
The  plaintiff  is  not  a  party  to  the  act. 

The  notarial  act  by  which  the  plaintiff  conveyed  title  to  the  prop- 
erty shows  simply  that  the  plaintiff  sold  **  the  Mississippi  Cotton 
Press''  to  Felix  J.  Forstall  for  $132,500,  whereof  $20,000  were  paid  in 
cash,  and  for  the  remainder  Felix  J.  Forstall  executed  four  several 
promissory  notes,  dated  on  the  first  day  of  November,  1859,  drawn 
payable  to  his  own  order,  and  indorsed  by  him,  stipulating  interest  at 
six  per  cent,  per  annum  from  date  until  maturity,  and  eight  per  cent, 
per  annum  thereafter  until  paid.  The  first  note  was  for  $15,250,  made 
payable  one  year  after  date,  and  the  other  three  respectively-  at  two, 
three  and  four  years  after  date,  each  for  the  sum  of  twenty -eight  thou- 
sand two  hundred  and  fifty  dollars.  The  payment  of  these  notes  was 
specially  secured  by  mortgage  and  vendor's  privilege  upon  the  prop- 
erty. There  is  nothing  that  shows  privity  between  the  plaintiff  and 
these  defendants.  One  of  them  testifying  as  a  witness,  says  that  he 
^'  never  made  any  contract,  either  directly  or  indirectly,  with  the  plain- 
tiff; even  now  I  don't  know  him;  no  contract  of  partnership  was 
formed  by  us.*'  If,  between  Felix  J.  Forstall  and  the  defendants,  there 
existed  an  agreement  by  which  the  property  was  to  be  paid  for  and 
owned  in  common  by  them,  the  plaintiff  shows  nothing  authorizing 
the  conclusion  that  he  considered  the  defendants  bound  to  pay  him 
anything  on  this  contract.  He  seems,  by  the  terms  of  the  sale,  to 
have  looked  only  to  Felix  J.  Forstall  and  the  mortgage  and  vendor's 
privilege  upon  this  valuable  property.  The  act  of  sale  contains  noth- 
ing that  warrants  the  belief  that  Felix  J.  Forstall  acted  as  an  agent 
for  any  person.  No  power  of  attorney  is  shown  authorizing  him  to 
bind  others  or  to  contract  with  the  plaintiff  in  any  manner. 

The  defendants  plead  against  the  notes  the  prescription  of  five 
years. 

The  view  we  take  that  the  plaintiff  has  failed  to  show  any  contract 
between  himself  and  the  defendants  repders  it  unnecessary  for  us  to 
pass  on  the  plea  of  prescription. 

It  is  therefore  ordered  that  the  judgment  apj)ealed  from  be  annulled 
and  avoided.  It  is  further  ordered  that  there  be  judgment  in  favor  of 
the  defendants,  the  plaintiff  paying  costs  in  both  courts. 

Howell,  J.,  dissenting.  In  my  opinion  the  fact  that  the  sale  was 
made  to  Felix  J.  Forstall,  does  not  debar  the  plaintiff  from  showing 
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that  the  parchaaer  bad  partners  who  were,  or  became  interested  in  the 
purchase. 

I  think  there  is  sofficient  evidence  to  show  that  the  defendants  were 
the  partners  of  F.  J.  Forstall,  and  that  judgment  shoald  be  affirmed. 

Behearing  refased. 


1/ 
No.  3897. 

Jambs  S.  Rogers  v.  Robbrt  Roberts. 

Tht  plaintiff  sues  defendant  for  a  certain  sum  of  money  on  a  contract  of  affi'eightment  con- 
cerning the  transportation  of  staves,  for  which  he  signed  a  bill  of  lading.  After  signing, 
he  protested  against  it  This  was  too  late.  If  his  allegations  are  trne,  he  shoald  not 
haye  signed  the  bill  of  lading,  or  if  he  did,  he  should  have  protested  at  the  time. 

APPEAL,  from  the  Fourth  District  Court,  parish  of  Orleans.    ThSard, 
J.    A,  Piiat,  ffomor  dt  Benedict,  for  plaintiff  and  appellant.    J.  8, 
Imot,  for  defendant  and  appellee. 

Morgan,  J,  Plaintiff  sues  the  defendant  for  $1^5  62  on  a  contract 
of  a&eightment. 

The  allegations  are  that  he  agreed  to  oarrj  single  claret  staves  for 
the  defendant,  the  staves  to  be  about  one  and  a  half  laches  thick,  five 
iDohes  wide,  and  from  thirty-six  to  forty  inches  long,  at  fifty-eight 
dollars  per  thonsand;  that  during  his  absence  from  his  vessel,  the 
defendant  caased  staves  of  mach  larger  dimensions  to  be  stored  in  the 
Tesel,  by  which  he  was  enabled  to  carry  only  66,110  staves  instead  of 
90,000,  as  he  wonld  have  done  in  case  the  defendant  had  complied  with 
his  contract;  that  while  the  loading  was  going  on  he  frequently 
remonstrated  with  him,  and  that  he  only  permitted  it  to  proceed  after 
having  been  assured  that  it  would  be  made  all  right. 

Upon  these  "questions  of  fact,  plaintiff,  and  defendant,  and  their 
respective  agents,  all  testified. 

As  asnaly  they  contradict  each  other  flatly.  There  is  in  the  record 
the  testimony  of  a  witness  in  Bordeaux,  who  measured  the  staves  as 
they  were  taken  from  the  vessel,  who  says  that  they  were  one  and  six- 
eighths  inches  in  thickness^  but  he  does  not  give  their  length  or  breadth. 

Now,  the  plaintiff  signed  a  bill  of  lading  for  the  staves.  It  is  true 
he  protested  against  it,  but  this  was  after  it  had  been  signed.  If  his 
allegations  are  true  he  should  not  have  signed  the  bill  of  lading,  or  if 
he  did  he  shonld  have  protested  at  the  time  of  signing ;  at  all  events, 
he  shonld  have  shown  their  incorrectness  affirmatively. 

The  district  jndge  gave  a  judgment  of  nonsuit.  We  can  not  say  from 
the  testimony  before  us  that  the  plaintiff  has  made  out  his  case. 

Judgment  affirmed. 

Behearing  refused. 
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No.  3557.*^ 
William  Goldino  v.  John  Petit. 

The  two  seotlons  8125  and  8153  of  the  ReylBed  Statutes  must  be  oonstmed  together,  atnd  the 
section  S153,  allowing  in  certain  cases  a  special  Jury,  or  requiring  Jnrmrs  to  possess 
information  pecolifur  to  some  trade  or  occupation,  means,  of  coarse,  that  they  are  other* 
wise  competent  jurors,  possessing  the  qualifications  prescribed  in  the  other  section  31S5. 

APPEAL  from  the  Fifth  District  Conrt,  parish  of  Orleans.  Leau- 
monty  J.  Special  jury  trial.  B.  JBT,  Marr,  C.  Hunt,  ClarJce,  Bayne 
d:  Benshaw,  for  plaintiff  and  appellee.  Budd,  Qrover,  and  E.  Bermu- 
dee,  for  defendant  and  appellant. 

Wtly,  J.  The  defendant  appeals  from  a  judgment,  on  the  verdict 
of  a  special  jury,  for  $1900  rendered  against  him  for  breach  of  contract 
made  by  him  with  the  plaintiff,  whereby  he  employed  the  latter  in 
January,  1866,  at  the  price  of  $4200,  to  furnish  an  engine,  repair  two 
boilers,  supply  certain  materials,  and  erect  certain  machinery  to  be 
used  Id  a  steam  saw  mill  at  the  Bay  of  St.  Louis. 

The  repairs  were  made  and  all  the  materials  and  machinery  were 
delivered,  except  the  engine,  which  was  not  delivered,  because  in  vio- 
lation of  the  contract  the  defendant  failed  to  indicate  the  place  of 
delivery,  and  to  pay  the  installment  of  $2100  due  when  the  delivery 
should  occur. 

The  first  objection  urged  in  this  court  is  that  the  special  jury  was 
not  composed  of  qualified  voters  and  persons  of  the  occupation  or 
trade  necessary  for  the  proper  decision  of  the  case.  It  appears  in  the 
bills  of  exception  taken  by  the  defendant  that  two  of  the  jurors  were 
not  registered  voters,  and  one  was  not  a  citizen  of  the  United  States. 

Section  2J25  of  the  Bevised  Statutes  declares  that :  ''  The  qualifica- 
tions of  a  juror  to  serve  in  any  of  the  courts  of  this  State  shall  be  the 
following :  To  be  a  duly  qualified  elector,  without  regard  to  race,  color, 
or  previous  condition,  of  the  State  of  Louisiana." 

Section  2153  provides  that :  "  In  the  courts  of  the  First  Judicial 
District  special  juries  may  be  directed  to  be  summoned,  whenever  the 
judge  shall  be  of  opinion  that  the  matters  to  be  submitted  to  the 
decision  of  a  jury  are  of  such  a  nature  as  to  require  information  pecn- 
liar  to  certain  occupations  or  professions;  in  such  case  the  judge  is 
empowered,  at  the  request  of  either  party,  to  direct  to  be  summoned  a 
sufficient  number  of  jurors  of  the  occupation,  profession,  or  trade 
necessary  for  the  proper  decision  of  the  case." 

The  occupation  of  the  jurors  objected  to,  was  such  as  to  show  they 
had  sufficient  information  for  a  proper  decision  of  the  case,  but  not 
being  qualified  electors,  under  section  2125  of  the  Revised  Statutes, 
they  were  not  competent  jurors  in  any  of  the  courts  of  this  State. 

The  two  sections  of  the  Revised  Statutes  quoted,  must  be  construed 
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iogetber;  and  the  section  alio  wing  in  certain  cases  a  special  jury,  or 
reqniriDg  jnrors  to  possess  information  peculiar  to  some  trade  or  occu- 
pation, meanSy  of  course,  that  they  are  otherwise  competent  jurors, 
possessing  the  qualifications  prescribed  in  the  other  section,  to  wit, 
section  2125. 

Finding  that  the  case  was  not  tried  by  a  legal  jury  it  becomes  neces- 
ttiry  to  remand  it  for  new  trial. 

It  is  therefore  ordered  that  the  judgment  herein  be  set  aside,  and  it 
18  decreed  that  this  cause  be  remanded  for  new  trial,  and  to  be  pro- 
ceeded in  according  to  law  and  the  views  herein  expressed,  appellee 
paying  cost  of  appeal.. 


No.  3652. 

£.  T.  Merrick,  R^cb  &  Foster  v.  Emile  La  Hache — St.  Louis 
Piano  Manufacturing  Compant,  Intervenors. 

The  eiBMts  of  a  third  person  equally  with  those  of  the  lessee  are,  by  article  3707  of  the  Civil 
Code,  madff  snl^ect  to  the  lessor's  privilege,  when  they  are  by  his  consent  contained  in 
the  house  or  store  of  the  lessor.  By  analogy  it  would  seem  that  the  privilege  would 
eoDtiniie  to  attach  like  those  oi  the  lessee,  and  on  tiie  same  conditions,  for  fifteen  days 
after  removaL  But,  by  the  well  established  rule  that  privQeges  are  atrieti  juris,  this 
court  is  preoladed  from  assuming  that  the  effects  of  a  third  person  are  affected  by  the 
lessor's  privilege  after  their  removal  from  his  hoase  or  store.  The  law  declares  a  privi- 
lege in  fkvar  of  the  lessor  on  the  property  of  third  persons  only  on  the  conditions  imposed 
in  wticle  2707  of  the  Code,  and  to  those  conditions  it  is  thought  that  the  privilege  must 
be  restricts. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  ThSard 
J.  B.  T.  Merrick^  Race  <&  Foster,  personally.  Braughn  <&  Buck, 
for  defendant.  Bandolph,  Singleton  dk  Browne,  for  intervenors  and 
appellees. 

Taliaferro,  J.  The  plaintiffs  leased  to  the  defendant  for  the  term 
<yf  two  years,  commencing  on  the  first  of  October,  1870,  the  storehouse 
No.  142y  Canal  street^  New  Orleans,  at  the  rate  of  $400  per  month. 
After  occupying  the  premises  about  a  month  the  defendant  abandoned 
the  store  and  gave  up  business.  The  plaintiffs  brought  suit  against 
him  and  took  out  a  writ  of  provisional  seizure,  and  caused  to  be  seized 
by  the  sheriff  a  stock  of  merchandise  in  the  store  and  three  pianos 
which  had  been  removed  from  the  house  within  fifteen  days  from  the 
time  of  the  seizure;  the  pianos,  however,  were  the  property  of  the 
intervenors,  who  had  placed  them  in  charge  of  the  defendant  to  be 
sold  on  commission  on  their  account,  and  who  intervened,  claiming 
them  as  their  property.  Judgment  was  rendered  against  the  defend- 
ant as  prayed  for,  but  in  favor  of  the  intervenors,  and  the  plaintiffs 
have  appealed. 
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fMerriok,  Baoe  Sc  Foater  v.  La  Hache— St  Loais  Piano  Mann£EU>tari]ig  Co.,  Intervenora. 

La  Hache,  in  Maj,  1870,  was  keeping  a  piano  and  music  store  in 
Baronne  street.  While  there  an  agent  of  the  interrenors  engaged  La 
Hache  to  sell  pianos  for  them  on  commission,  and  within  the  coarse  of 
a  few  months  afterwards  shipped  to  him  seven  pianos,  which  were 
placed  in  the  store  then  occupied  by  La  Hache,  on  Baronne  street. 
When  he  removed  to  the  store  he  had  leased  from  the  plaintiffs  he  car- 
ried with  him  the  three  pianos  of  the  interveners,  which  remained 
unsold  on  the  first  of  October.  Before  they  were  provisionally  seized 
by  the  plaintiffs  they  had  been  removed  from  the  store  of  plaintiffs 
and  deposited  with  A.  E.  Blackmar,  a  dealer  in  articles  of  that  kind. 

The  plaintiffs  claim  the  lessor^s  privilege  on  the  pianos  according  to 
article  2707  of  the  Civil  Code,  which  provides,  *'  That  this  right  of 
pledge  affects  not  only  the  movables  of  the  lessee  and  under  lessee^ 
but  also  those  belonging  to  third  persons  when  their  goods  are  con- 
tained in  the  house  or  store,  by  their  own  consent,  express  or  implied." 

The  interveners  allege  that  the  pianos  were  not  in  the  plaintiffi»^ 
store  with  their  knowledge  and  consent ;  and  that  the  pianos  being 
goods  consigned  for  sale  on  commission,  and  only  transiently  in  the 
plaintiffs'  store,  the  provisions  of  article  2708  of  the  Code  protects 
them. 

The  proper  inquiry  appears  to  be  in  this  case,  are  the  movables  of  a 
third  person  which  have  been  in  the  house  or  store  of  a  lessor,  and 
while  there  subject  to  liis  privilege,  to  be  considered  when  removed, 
as  being  in  pari  easu  with  those  of  a  lessee  if  seized  by  the  lessor 
within  fifteen  days  of  the  removal,  provided  the  property  continues  to 
belong  to  the  third  person  and  can  be  identified  f  The  article  2709  of 
the  Civil  Code  is  express  on  the  subject,  that  in  such  a  case  the  mova- 
bles of  a  lessee  may  be  seized,  but  is  silent  as  to  whether  those  of  a 
third  person  may  be  seized  after  removal.  The  effects  of  a  third  per- 
son, equally  with  those  of  the  lessee  are,  by  article  2707,  made  subject 
to  the  lessor's  privilege,  when  they  are  by  his  consent  contained  in  the 
house  or  store  of  the  lessor.  By  analogy,  it  would  seem,  the  privilege 
would  continue  to  attach  like  those  of  the  lessee,  and  on  the  same  con- 
ditions for  fifteen  days  after  removal.  But  by  the  well  established 
rule  that  privileges  are  strieti  juris,  we  are  precluded  from  assuming 
that  the  effects  of  a  third  person  are  affected  by  the  lessor's  privilege 
after  their  removal  from  his  house  or  store.  The  law  declares,  a  privi- 
lege in  favor  of  the  lessor  on  the  property  of  third  persons,  only  on 
the  conditions  expressed  in  article  2707  of  the  Code,  and  to  those  con- 
ditions we  think  the  privilege  must  be  restricted.  Entertaining  these 
views,  we  conclude  the  decree  of  the  district  court  is  correct. 

Judgment  affirmed. 
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Eloek,  Britton  A  Co.  y.  Barton,  Killer  &,  Co.,  and  Peet,  Yale  &  Bowling  v.  The  Same—Lewi^ 

Sc,  Co.  and  Clinton,  Intorrenors 

No.  4738.  ^ 

Block,  Britton  &  Co.  v.  Barton,  Miller  &  Co.,  and  Pbet,  Talb 
d&  Bowling  v.  The  Same — J.  M.  Lewis  &  Co.,  and  Charles  Clin- 
ton, InterveDors — Consolidated. 

Thia  court  will,  of  its  own  motion,  dismiss  an  appeal  for  want  of  pecuniary  interest  in  the 
appellant. 

This  is  a  controversy  between  the  creditors  of  Barton,  Miller  A  Co.,  tor  a  certain  sum  of 
monney  attached  by  plalntifis  in  the  possession  of  the  Home  Mutual  Insurance  Company. 

The  fact  that  the  president  of  the  Home  Mutual  Insurance  Company  knew  that  the  defend- 
ants. Barton,  Miller  &  Co  ,  had  given  J.  M.  Lewis  A  Co.,  intorvenors  in  this  case,  an  order 
or  draft  on  their  agent,  Charles  Clinton,  which  he  agreed  to  pay  out  of  the  funds  of  the 
drawers  when  collected  from  the  Home  Mutual  Insurance  Company,  did  not  divest  the 
legal  title  of  Barton,  Miller  &  Co.,  in  and  to  said  funds,  nor  place  them  beyond  the  reach 
of  their  attaching  creditors,  the  phdntiffs  herein.  If  the  Home  Mutual  Insurance  Com- 
pany had  been  the  drawers  ^stead  of  Charles  Clinton,  the  agent  of  the  drawers,  or  if 
the  funds  had  been  attached  in  the  hands  of  Charles  Clinton,  the  case  would  have  been 
difforent,  and  the  authorities  citod  by  counsel  would  have  been  applicable. 

APPEAL  from  the  Sixth  District  Coart  parish  of  Orleans.  Sander^ 
J.  Hyams  dt  Jonas,  for  Block,  Britton  &  Co.,  plantiffs  and  appel- 
lees. AusHn^  curator  (td  hoc,  for  defendants.  Semnies  <&  Molt,  for  Peet, 
Tale  &  Bowling,  plaintiffs  and  appellees.  Clarke,  Bayne  dt  Benshawy 
for  J.  M.  Lewis  and  Charles  Clinton,  interveners. 

Wtlt,  J.  This  is  a  controversy  between  the  creditors  of  Barton 
Miller  &  Co.  for  the  sum  of  $43,  692,  attached  in  the  possession  of  the 
Home  Mntaal  Insurance  Company,  being  the  net  amount  of  an  adjusted 
loss  incurred  by  said  company  on  a  policy  of  insurance  issued  to  Charles 
Clinton  for  account  of  Barton,  Miller  &  Co. 

Block,  Britton  &  Co.  claim  under  an  attachment  for  $1048  42  levied 
on  twenty-eighth  March,  1872.  Peet,  Tale  &  Bowling  claim  under  an 
attachment  levied  two  days  later  for  $4222  7Q.  J.  M.  Lewis  &  Co.  found 
their  claim  on  a  draft  of  Barton.  Miller  &  Co.  for  $1478  93,  drawn  on 
Charles  Clinton,  dated  March,  22,  1872,  which  Clinton  promised  to  pay 
out  of  the  funds  he  was  authorized  to  collect  for  Barton,  Miller  &  Co. 
from  the  Home  Mutual  Insurance  Company,  the  president  of  said  com- 
pany being  notified  thereof. 

The  court  gave  judgment  recognizing  the  preference  of  Block,  Brit- 
ton &  Co.  as  first  attaching  creditors  and  afterwards  the  preference  of 
Peet,  Tale  &  Bowling  under  their  subsequent  attachment.  The  de- 
mand of  the  interveners,  J.  M.  Lewis  &  Co.,  was  rejected. 

From  this  judgment  J.  M.  Lewis  &  Co.  have  appealed ;  Charles  Clin- 
ton has  also  taken  an  appeal. 

As  to  Charles  Clinton,  we  are  at  a  loss  to  perceive  that  he  has  any 
pecuniary  interest  in  this  litigation.  He  sets  up  no  adverse  claim  to  the 
funds  in  dispute.  He  is  not  personally  bound  to  J.  M.  Lewis  &  Co.,  be- 
cause he  only  agreed  to  pay  the  draft  provided  he  should  collect  the 
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drawers'  fan  da  from  the  Home  Mutual  Insurance  Company^  which  he 
has  not  done. 

Of  our  own  motion  we  must  dismiss  this  appeal  for  want  of  pecu- 
niarj  interest  by  the  appellant  in  these,  consolidated  suits.  We  think 
the  court  did  not  err  in  distributing  the  funds  in  controversy. 

The  fact  that  the  president  of  the  Home  Mutual  Insurance  Company 
knew  that  Barton,  Miller  &  Co.  had  given  J.  M.  Lewis  &  Co.  an  order 
or  draft  od  their  agent  Charles  Clinton  which  he  agreed  to  pay  out  of 
the  funds  of  the  drawers  when  collected  from  the  Home  Mutual  Insu- 
rance Company,  did  not  divest  the  legal  title  of  Barton,  Miller  &•  Co. 
in  and  to  said  funds,  nor  place  them  beyond  the  reach  of  their  attach- 
ing creditors,  the  plaintiffs  herein. 

If  the  Home  Mutual  Insurance  Company  had  been  the  drawees,  in- 
stead of  Charles  Clinton,  the  case  would  have  been  different  and  the 
authorities  cited  by  appellants  would  have  applied.  Or  if  the  funds 
had  been  attached  in  the  hands  of  Charles  Clinton,  the  authorities  cited 
would  be  applicable. 

.  It  is  therefore  ordered  that  the  appeal  of  Charles  Clinton  be  dismissed 
at  his  cost  and  that  the  judgment  herein  be  affirmed,  J.  M.  Lewis 
•&  Co.  appellants,  paying  costs  of  their  appeal. 

Rehearing  refused. 


^  No.  3424. 

Mrs.  Ellen  Yznaga  Del  Yallb  and  Husband  v.  Steamboat  Rich- 
mond AND  Owners. 

The  rule  seems  to  be  generally  adopted  and  sanctioned,  that  in  order  to  render  the  oarriMr 
liable  for  losses  of  baggage  or  goods  shipped  as  freight,  they  must  be  delivered  and 
entmsted  to  the  carrier ;  and  in  regard  to  baggage  the  liability  of  the  carrier  does  not 
extend  beyond  the  valae  of  reasonable  articles  of  apparel  or  convenience  according  io 
the  passenger's  condition  in  life  and  the  journey  undertaken  by  him,  and  for  such  sum  as 
might  be  deemed  necessary  for  his  expenses. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumani^ 
J.    Jury  trial.     George  L,  Bright,  for  plaintiff  and  appellant.    JS. 
H.  Marr,  and  Thomas  Hunton,  for  defendants  aud  appellees. 

Taliaferro,  J.  The  plaintiffs  seek  to  render  the  defendants  re- 
sponsible for  the  valae  of  a  set  of  jewels  lost  by  Mrs.  Tznaga  while  on 
board  the  steamer  as  a  passenger,  and  of  which  she  alleges  she  waa 
robbed  by  thieves,  who  opened  and  entered  her  state  room  in  the  night 
time.  This  loss  she  avers  was  caused  by  the  fault,  negligence,  and 
want  of  care  of  the  officers  of  the  boat  in  not  guarding  with  sufficient 
diligence  against  the  occurrence  of  such  acts;  that  during  the  trip,  on 
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whioh  this  theft  or  robbery  was  oommifcted,  there  were  professional 
thieves  allowed  by  the  officers  to  come  oa  board  and  take  passage  aod 
trayel  on  the  boat ;  that  a  large  namber  of  immigrants  or  deck  pas- 
sengers were  on  board,  who,  contrary  to  custom  and  propriety,  were 
permitted  to  sleep  upon  the  floors  around  her  rooms,  endangering  the 
safety  of  her  property,  baggage,  etc.,  and  rendering  her  position  on 
board  most  disagreeable  and  uncomfortable. 

She  avers  that  she  was  denied  suitable  rooms  for  herself  and  daughters 
in  the  ladies'  cabin,  but  was  required  to  occupy  rooms  in  the  gentle- 
men's cabin,  where  she  was  more  exposed  to  the  danger  of  theft.  She 
alleges  the  value  of  the  stolen  property  to  be  $6015,  and  prays  judg- 
ment for  that  amount  with  interest  from  judicial  demand  and  costs  of 
suit,  with  lien  and  privilege  on  the  boat,  etc. 

The  answer  specially  denies  every  allegation  of  the  plaintiff,  tending 
to  charge  defendants  with  liability  for  the  alleged  loss;  and  avers  that 
if  any  such  loss  did  occur  on  board  their  boat,  it  arose  from  want  of 
prudence  and  care  on  the  part  of  the  plaintiff,  and  not  by  the  fault  of 
the  defendants. 

The  case  was  tried  before  a  jury.  A  verdict  was  rendered  in  favor 
of  the  defendants,  and  from  the  judgment  in  pursuance  of  the  verdict 
the  plaintiffs  have  appealed. 

It  seums  that  Mrs.  Yznaga  with  her  three  children,  in  returning  from 
a  sammer  tour  in  1869,  took  passage  at  Memphis  in  November  of  that 
year  for  Waterproof,  in  the  parish  of  Concordia,  in  this  State,  on  koard 
the  steamer  Richmond.  During  the  voyage,  Mrs.  Yznaga  discovered 
one  morning  on  rising  from  bed,  that  the  pocket  of  her  dress,  which 
had  hung  during  the  night  in  her  state  room,  had  been  cut  and  her 
jewels  enclosed  in  a  small  box,  left  in  the  pocket  on  retiring  to  rest, 
had  been  abstracted.  Notice  was  soon  given,  and  by  general  consent 
of  all  the  passengers  on  board,  a  search  was  made  of  their  persons  and 
baggage,  but  without  success. 

The  allegation  that  there  were  professional  thieves  on  board  the 
boat,  and  that  to  the  knowledge  of  the  officers  of  the  boat,  we  do  not 
find  sustained  by  the  evidence.    Two  men  who  took  passage  at  Mem- 

■ 

phis  for  Helena,  and  paid  their  passage  to  that  place,  did  not  leave  the 
boat  ou  arrrving  there,  and  this  aroused  the  suspicion  of  one  of  the 
clerks  that  the  men  were  dishonestly  intending  to  'reach  some  point 
lower  down  the  river  without  paying  the  additional  fare.  One  of  these 
men  paid  the  additional  sum  required,  but  was  severely  beaten  by  the 
clerk  and  put  on  shore  at  some  way  landing  above  Yicksbnrg.  The 
other  also,  by  the  clerk's  testimony,  was  "thrashed,"  as  he  termed  it, 
and  discharged.  These  were  the  only  persons  on  board  shown  to  be 
of  exceptional  conduct.    Nobody,  it  seems,  suspected  them  of  being 
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thieveB.  Od  one  occasion  only,  it  appears,  were  immigrants  allowed  to 
sleep  in  a  different  place  from  tbat  assigned  them,  and  that  was  a  case 
where  a  family  that  had  known  better  days,  were  allowed  for  one  night 
only  a  more  comfortable  place  for  lodging,  an  accommodation  granted 
at  the  solicitation  of  a  number  of  the  cabin  passengers  who  paid  by 
contribution  the  charges  made  for  the  accommodation.  But  the  place 
assigned  this  family  was  at  a  considerable  distance  from  the  plaintiff's 
rooms.  The  family  left  the  boat  the  next  day  and  before  the  robbery 
took  place. 

The  large  number  of  female  passengers  on  that  trip  of  the  boat 
placed  it  out  of  the  power  of  the  officers  to  furnish  the  plaintiff  and 
her  daughters  state  rooms  in  the  ladies'  cabin,  a  fact  of  which  Mrs. 
Tznaga  was  distinctly  informed  before  she  came  on  board.  She  was 
shown  comfortable  rooms  in  the  gentlemen's  cabin,  which  she  accepted 
and  expressd  herself  satisfied  with.  The  evidence  shows  that  the 
plaintiff  and  her  family  were  not  placed  in  a  situation  more  exposed  to 
depredations  of  the  kind  she  complained  of,  than  were  the  other  pas- 
sengers. The  same  efforts  appear  to  have  been  made  by  the  captain 
and  clerks  for  the  security  and  comfort  of  the  plaintiff  and  family  that 
were  made  for  others. 

The  rule  seems  to  be  generally  adopted  and  sanctioned,  that  in  order 
to  render  the  carrier  liable  for  losses  of  baggage  or  goods  shipped  as 
freight,  they  must  be  delivered  and  entrusted  to  the  carrier;  and  in 
regard  to  baggage  the  liability  of  the  carrier  does  not  extend  beyond 
the  value  of  reasonable  articles  of  apparel  or  convenience,  and  for  such 
sum  as  might  be  deemed  necessary  for  his  expenses  according  to  the 
passenger's  condition  in  life  and  the  journey  undertaken  by  him.  7  An. 
962;  Simon  v.  MUler  and  5  An.  604;  M.  &.  T.  Bank  v.  Gordon ;  18  An. 
664;  20  An.  402;  1  Martin,  196. 

Mrs.  Yznaga,  it  appears  from  th?  evidence,  is  a  lady  who  has  traveled 
in  Europe  as  well  as  in  the  United  States  and  other  countries,  and  ia 
not  without  knowledge  of  the  caution  which  a  person  of  prudence 
should  U8e  when  traveling,  to  avoid  losses  from  sharpers  and  thieves 
found  in  all  countries  along  the  principal  lines  of  travel.  She  says  in 
her  own  testimony  that  while  at  the  Gait  House  in  Louisville,  she  was 
in  the  habit  of  depositing  her  jewelry  in  the  safe  of  the  hotel  when- 
ever she  went  out.  On  her  trip  down  the  river  from  Memphis  she  was 
unaccompanied  by  her  husband  or  any  male  friend,  haying  with  her 
three  children,  the  eldest  a  girl  of  about  twelve  years  of  age.  The 
jewels  were  carried  constantly  in  the  pocket  of  her  dress,  and  left  in  it 
at  night  when  she  retired  to  rest.  Frequently  during  the  day  she  went 
forward  in  the  cabin  among  the  large  number  of  passengers ;  and  on 
one  occasion,  when  her  sympathies  were  excited  in  behalf  of  the  pas- 
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ganger  whom  the -clerk  was  beating  and  about  to  put  ashore,  for  the 
reason,  as  she  supposed,  that  bB  was  unable  to  pay  his  passage,  she 
rushed  down  to  the  lower  deck  among  a  large  and  promiscuous  crowd 
of  men,  and  offered  to  pay  the  man's  passage. 

The  evidence  clearly  establishes  in  our  minds  that  there  was  on  her 
part  a  great  want  of  circumspection  and  care  in  reference  to  the  secu- 
rity of  the  yalnables  which  she  lost,  and  that  the  loss  may,  to  some 
extent,  be  attributed  to  her  own  lack  of  precaution,  and  not  to  any 
fault  of  the  officers  of  the  boat  who  had  never  had  the  jewels  in  their 
custody  for  safe  keeping,  and  who  doubtless  were  entirely  ignorant 
that  she  had  such  articles  until  their  loss  was  announced. 

The  case  was  before  a  jury,  and  we  are  satisfied  they  made  the  proper 
disposal  of  it. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Behearing  refused. 


4/ 

No.  3541. 

Flash  &  Co.  v.  A.  W.  Norris — Reynolds,  Dowling  &  Co.,  gar- 
nishees. 

TlkB  plaintlfb  contend  that  the  garnishees  having  admitted  that  they  owed  Norris,  the  de- 
fendant, the  sum  of  f2933,  it  is  incambent  upon  them  to  prove  the  correctness  of  every 
item  of  the  sum  they  claim  the  right  to  retain,  which  plaintiffs  aver  the  garnishees  have 
fiuled  to  do.  There  is  no  evidence  introduced  hy  the  plaintiifs  to  disprove  the  troth  of 
the  answers  of  the  garnishees.  The  extent  of  the  liability  of  garnishees  ie  to  be  tested 
by  their  answers  to  interrogatories,  when  the  truth  of  those  interrogatories  has  not  been 
disproved. 

APPEAXi  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley,  J. 
Hudson  <&  Fearnj  B,  B.  Forman,  for  plaintiffs  and  appellants.    John 
H.  lUley,  for  garnishees  and  appellees. 

Taliaferro,  J.  The  plaintiffs  alleging  that  the  defendant,  an  ab- 
sentee, owes  them  forty-one  hundred  dollars  proceeded  against  him 
by  attachment  and  took  out  garnishment  process  against  Reynolds, 
Dowling  &  Co.  In  answer  to  interrogatories  propounded  to  them  they 
said  they  had  in  their  hands  subject  to  plaintiffs'  claim  against  Norris 
91563  lOy  and  no  more.  Their  exhibit  is  that  they  owe  Norris  $2935, 
subject  to  a  credit  of  |u^7^  55,  paid:  Can trell  &  Brother,  and  that  they 
retain  the  sum  Of  $109&  ^payj^borers,  for  teams  etc.  and  acknowledge 
a  balance  due  of  $1568:1^.^.  Keynolds,  Dowling  &  Co.  it  seems,  had 
contracted  to  do  certam  work  for  the  New  Orleans,  Mobile  and  Chat- 
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tanooga  Railroad  Company  in  the  conatraction  of  their  road  between 
New  Orleans  and  Donaldsonville.  Norris  was  a  sub-contractor  nnder 
Reynolds,  Dowling  &  Co.  In  the  contract  between  Norris  and  the  gar- 
nishees it  was  agreed  that  ''  payments  shall  be  made  on  the  tenth  of 
each  month  of  ninety  per  cent,  of  the  amount  of  the  work  done  in  the 
preceding  month  and,  that  A.  W.  Norris  shall  pay  all  laborers  in  hia 
employ,  and  for  all  materials  delivered  on  his  contract  monthly.  And 
in  case  of  thefailare  of  Norris  to  do  so,  Reynolds,  Dowling  &  Co.  shall 
have  authority  to  retain  in  their  hands  for  the  payment  of  workmen 
employed,  etc.  such  an  amount  of  any  monthly  or  other  estimate  as 
they  may  deem  proper,  and  may  adopt  such  measures  for  the  disburse- 
ment of  such  money  retained  as  they  may  consider  most  judicious  for 
the  interests  of  all  parties  con^rned." 

Judgment  was  rendered  against  Norris  for  $2887,  and  against  the 
garnishees  for  $1563  10.  On  the  same  day  a  rule  was  taken  against 
the  garnishees  to  show  cause  why  they  should  not  be  compelled  to  pay 
the  balance  in  their  hands  after  deducting  the  amount  of  the  judgment 
against  them,  viz:  the  sum  of  $1371. 

The  plaintiffs  contend  that  the  garnishees  having  admitted  that  they 
owed  Norris  the  sum  of  $2933,  it  is  incumbent  upon  them  to  prove  the 
correctness  of  every  item  of  the  sum  they  claim  the  right  to  retain 
which  plaintiffs  aver  the  garnishees  have  failed  to  do. 

On  ^e  other  hand  the  garnishees  hold  that  their  answers  never  hav- 
ing been  disproved  or  contradicted  by  the  plaintiffs  must  be  taken  to 
be  true ;  and  as  Norris  could  not  under  his  contract  with  them  have 
claimed  any  sum  retained  by  them  as  shown  by  their  answers  to  the 
interrogatories,  the  attaching  creditors  have  no  greater  rights  than 
Norris.  A  rule  was  taken  by  the  plaintiffs  against  the  garnishees  to 
show  cause  why  their  answers  should  not  be  traversed.  No  answer  to 
the  rule  was  filed,  but  the  rule  was  tried  contradictorily  between  the 
parties  and  the  rule  was  dismissed.  From  this  judgment  the  plaintiffs 
have  appealed. 

There  was  no  evidence  introduced  by  the  plaintiffs  to  disprove  the 
truth  of  the  answers  of  the  garnishees.  In  the  case  of  Oakey  et  als.  v. 
the  Mississippi  and  Alabama  Railroad  Company,  13  L.  R.  570,  it  was 
held  that  the  extent  of  the  liability  of  garnishees  is  to  be  tested  by 
their  answers  to  interrogatories,  when  the  truth  of  these  interrogato- 
ries has  not  been  disproved.  Subsequent  decisions  are  to  the  same 
effect.    16  An.  137  -,  Ibidem  253 ;  25  An.  365. 

We  think  the  decree  of  the  court  a  qua  correct. 

Judgment  affirmed. 

Rehearing  refused. 


r 
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Hurdy  ▼.  Stevenson. 

No.  5369.^ 
Mrs.  Mart  Hardt  v»  John  A.  Steyenson. 

The  jndgment  in  this  case  having  been  rendered  at  a  different  time  from  that  at  which  the 
appeal  was  applied  for,  the  appeal  could  be  taken  only  by  petition  and  citation.  There* 
fore  the  motion  to  dismiss  must  prevail. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Ijynoh, 
J.    Muse  (&  PhUipa,  Barrow  dt  Fope^  for  plaintiff  and  appellant. 

Breaux,  Fenner  <&  HaU,  for  defendant  and  appellee. 

Howell,  J.  The  jadgment  appealed  from  was  signed  on  the  twenty- 
foarth  May,  1873,  and  on  twenty-third  May,  1874^  an  appeal  was  taken 
OD  motion  in  open  coart.  Appellee  now  moves  to  dismiss  the  appeal 
on  the  groond  that  it  was  taken  on  motion  at  a  different  time  from  that 
at  which  it  was  rendered  and  no  citation  has  been  issaed  or  served. 

The  motion  must  prevail,  the  jadgment  having  been  rendered  at  a 
different  time  from  that  which  the  appeal  was  applied  for ;  the  appeal 
conld  be  taken  only  by  petition  and  citation.    C.  P. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  appel- 
lant's costs. 


No.  5387. 

■ 

W.  B.  Scott  &  Co.  v.  A.  B.  Seelye. 

The  rule  is  that  want  or  Hoilare  of  consideration  will  be  no  defense  or  bar  to  the  title  of  a 
hcnajlde  holder  of  a  note  for  a  yaluable  consideration,  at  or  before  it  becomes  due,  with- 
out notice  of  any  infirmity  therein. 

A  Yaluable  consideration  is  one  having  value  or  worth,  and  it  is  not  measured  by  any  partic- 
ular degree  or  amount.  There  must  be  value,  but  not  necessarily  full  value,  which  is  not 
always  easily  determined.  The  agreement  of  the  parties  must  fix  the  value.  A  small 
price  is  value,  and  where  it  is  not  clearly  a  sham,  must  be  accepted  as  valid.  In  this  in- 
stance, tbis  court  can  not  say  that  the  willingness  of  the  holder  of  the  notes  before  ma- 
turity to  take  one  hundred  dollars  for  said  notes,  which  were  each  for|2S00,  was,  of  itself 
alone,  notice  to  the  purchaser  of  a  want  of  consideration. 

APPEAL  from  the  Fifth  District  Courts  parish  of  Orleans.     Oullom, 
J.    Eomor  dt  Benedict,  for  plaintiffs  and  appellants.     Ogden  dt  Hill 
and  0.  N,  Ogden,  for  defendant  and  appellee. 

Howell,  J.  This  is  a  snit  on  two  promissory  notes  of  $2500  each, 
the  answer  to  which  alleges  that  plaintiffs  obtained  them  after  ma- 
turity and  subject  to  equities  between  the  maker  and  the  first  holder. 
When  the  answers  of  one  of  the  plaintiffs  to  interrogatories  were  filed 
showing  that  the  notes  were  purchased  before  maturity  for  the  price  of 
one  hundred  dollars,  an  amended  answer  was  filed  showing  that  the 
notes  were  not  received  by  plaintiffs  in  the  usual  course  of  business 
nor  for  a  valuable  consideration,  and  the  contract  by  wiiich  plaintiffs 
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obtained  them  is  tainted  with  usury  and  is  therefore  absolutely  null  by 
the  laws  of  New  York  where  it  was  made. 

The  laws  of  New  York  are  not  in  evidence  and  there  is  nothing  in 
the  .ijrecord  which  shows  any  bad  faith  in  the  plaintiffs  and  nothing  to 
impeach  their  title  to  the  notes,  except  the  smallness  of  the  price  paid 
for  them,  and  the  proof  does  not  make  ft  clear  that  this  price  was 
merely  nominal. 

The  rule  is  that  want  or  failure  of  consideration  will  be  no  defense 
or  bar  to  the  title  of  a  bona  fide  holder  of  a  note  for  a  valuable  consid- 
eration, at  or  before  it  becomes  due,  without  notice  of  any  infirmity 
therein.  Story  on  notes,  §§.  191,  19^.  A  valuable  consideration  is 
one  having  value  or  woi-th,  and  is  not  measured  by  any.  particular  de- 
gree or  amount.  There  must  be  value  but  not  necessarily  full  value, 
which  is  not  always  easily  determined.  The  agreement  of  the  parties 
must  fix  the  valne.  A  small  price  is  value  and  when  it  is  not  clearly  a 
sham,  must  be  accepted  as  valid.  We  can  not  say  that  the  willingnesa 
of  the  holder  before  maturity  to  take  one  hundred  dollars  in  this  in- 
stance was,  of  itself  alone,  notice  to  the  purchaser  of  a  want  of  con- 
sideration. The  notes  were  offered  at  that  price  and  the  plaintiffs,  who 
are  dealers  in  New  York  in  such  instruments,  said  they  were  willing  to 
give  it  and  did  so.  Whatever  may  be  the  responsibility  of  the  first 
holders  to  the  maker,  we  think  under  the  commercial  law  and  the  au- 
thorities, plaintiffs  must  recover. 

Itt^  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  that  plaintiffs  recover  of  defendants  the  sum  of  five  thousand  dol- 
lars with  eight  per  cent,  on  $2500  fiM>m  first  October,  1872,  and  on  like 
sum  from  first  November,  1872,  and  costs. 

Rehearing  refused. 


No.  3926. 

Francis  C.^ahan,  Liquidator,  et  al.  v,   Frederick  Michel  and 
^  Wife. 

When  an  appellee  asks  for  an  amendment  of  the  judgment,  he  will  not  be  allowed  damages 
for  a  frivoloQS  appeaL 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leauntant, 
J.     Braughn,   Buck  and  DinkeUpiely  for  plaintiff  and  appellee. 
Wenck  <&  Hufft,  for  defendants  and  appellants. 

Howell,  J.     The  defendant,  Michel,  has  appealed  ^om  a  judgment 
against  him  for  a  portion  of  the  claim  of  plaintiff.    The  latter  has 
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Mahan,  Liquidator,  et  al.  t.  Michel  and  Wife. 

asked  for  an  amendment  of  the  judgment,  allowing  him  the  whole 
amonnt  claimed,  and  for  damages  for  a  frivolous  appeal. 

An  examination  of  the  record  satisfies  us  that  the  judge  a  quo  did 
not  err. 

When  an  appellee  asks  for  an  amendment  of  the  judgment,  he  will  hot 
be  allowed  damages.    6  R.  450 ;  8  An.  73. 

Judgment  affirmed. 


No.  5447. 

Albkbt  B.  Edobrlt,  Executor  of  John  Marshall,  deceased,  t;.  W. 

G.  Smith. 

Where  the  miniitea  of  the  court  below  do  not  show  that  the  order  was  allowed  on  the  motion 
for  an  appeal,  bat  where  it  is  stated  elsewhere  in  the  record  by  the  judge  that  he  did 
grant  the  order,  this  court  will  not  be  disposed  to  make  an  appellant  sufier  for  such  neg- 
lect of  duty  by  the  clerk  of  the  court  a  qtta. 

Where  a  suspensive  appeal  was  allowed,  but  the  bond  was  not  tiled  until  more  than  ten 
judicial  days  after  the  Judgment  was  signed ; 

Held— That  the  bond  being  for  the  amount  fixed  by  the  judge,  the  only  penalty  incurred  by 
the  appellant  was  the  right  of  the  appellee  to  issue  execution,  the  appeal  operating  simply 
as  a  devolutive  one.  The  ex  parte  order  setting  aside  the  appeal,  under  the  circum- 
stances, did  not  divest  this  court  of  jurisdiction. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Oullom, 
J.    B.  D.  Graig,  for  plaintiff  and  appellee.    F,  McQloin^  for  de- 
fendant and  appellant. 
HowsLL,  J.    We  are  asked  to  dismiss  this  appeal  on  the  grounds : 
Fwst—Thdkt  there  is  no  order  of  appeal  or  return  day  fixed  by  the 
court  below. 

The  motion  for  an  appeal  with  the  usual  order  appended  is  in  the 
record  and  we  might  consider  this  insufficient,  as  we  have  before  held, 
because  the  minutes  of  the  court  below  should  show  that  the  order  was 
allowed ;  but  in  this  case  we  find  it  stated  elsewhere  in  the  record  by 
the  judge,  that  he  did  grant  the  order,  and  we  are  not  disposed  to 
make  an  appellant  suffer  for  such  neglect  of  duty  by  the  clerk  of  the 
district  court. 

Second — The  suspensive  appeal  taken  by  the  appellant  was  dismissed 
by  the  lower  court  and  no  subsequent  appeal  has  been  taken. 

A  suspensive  appeal  was  allowed,  but  the  bond  was  not  filed  until 
more  than  ten  judicial  days  after  the  judgment  was  signed.  The  bond 
being  for  the  amount  fixed  by  the  judge,  the  only  penalty  incurred  by 
the  appellant  was  the  right  of  the  appellee  to  issue  execution  and  the 
appeal  to  operate  simply  as  a  devolutive  one.  The  ex  parte  order  set- 
ting aside  the  appeal,  under  the  circumstances,  did  not  divest  this  court 
of  jurisdiction. 
1 
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Edgerly,  Ezecator  of  Marshall,  v.  Smitph. 


The  third  ground  is  the  corollary  of  the  others  and  is  of  no  avail. 

The  motion  is  refused. 

On  the  merits  we  see  no  reason  for  disturbing  the  judgment.  It  waa 
rendered  on  default  and  we  think  the  evidence  sustains  the  confirma- 
tion thereof.  The  court  a  qua  did  not  err  in  refusing  the  evidence 
qffered  on  the  hearing  of  the  rule  for  a  new  trial. 

Judgment  affirmed. 


No.  4902. 
Thomas  E.  M.  Smith  v,  Patrick  Donnelly. 

The  demand  in  this  case  beine  in  the  alt'imative,  there  was  therefore  no  ground  for  the 
order  to  elect.  Having  forced  the  plaintiff  to  elect  between  a  demand  for  a  judgment 
homologating  the  award  of  amicable  compounders,  which  was  alleged  to  be  a  final  liqui- 
dation of  the  partnership,  and  a  demand  for  a  Judgment  on  the  notes  given  to  plaintiff 
for  half  the  alleged  value  of  the  property  put  in  the  partnership,  the  defendant  could  not 
consistently  except  to  the  latter  demand  on  the  ground  that  tiie  notes  were  a  part  of  the 
partnership  assets,  or  alleged  to  be  a  part  thereof,  when  in  truth,  they  were  not  ao 
aU^edto^be. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    Lffnch^ 
J.    JS,  H,  McCaleh,  for  plaintiff  and  appellant.    E.  C,  Mvc^  for  de- 
fendant and  appellee. 

Howell,  J.    The  plain  tiff  setting  out  a  partnership  between  himself 
and  defepdant,  and  a  disagreement  between  them  and  a  submission  of 
their  differences  to  amicable  compounders^  brought  this  suit  to  homol- 
ogate and  enforce  the  award  which  was  made  by  said  amicable  com- 
pounders under  the  stipulation,  in  reference  thereto,  in  the  act  of  co- 
partnership, or  in  the  alternative,  for  judgment  on  two  notes  given  to 
him  by  defendant  for  one-half  the  value  of  the  property  put  into  the 
partnership  by  plaintiff.    The  defendant  excepted  that  the  demands  of 
the  plaintiff  were  inconsistent  and  prayed  that  he  be  ordered  to  elect 
on  which  he  would  proceed.     The  judge  sustained  the  exception 
and  ordered  the  plaintiff  to  elect  accordingly.    The  plaintiff  in  obedi- 
ence to  this  order,  but  reserving  all  his  rights,  elected  to  proceed  on  the 
notes  and  prayed  judgment  thereon.    The  defendant  then  filed  what 
he  called  a  peiemptory  exception,  alleging  that  plaintiff's  petition  set 
out  no  cause  of  actioD,  because  the  said  notes  are  alleged  to  be  a  part 
of  the  assets  of  the  late  Arm  and  said  partnership  has  not  been  settled 
and  liquidated.    He  also  filed  an  answer  setting  up  the  defenses  which 
it  appears  were  made  before  the  amicable  compounders.     This  excep- 
tion was  maintained  and  plaintiff's  suit  dismissed,  reserving  bis  right 
to  sue  for  any  amount  that  may  be  due  on  liquidation  of  the  partner- 
ship, from  which  plaintiff  has  appealed. 
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We  think  the  jadge  a  quo  erred  in  each  of  his  rulings.  The  demands 
were  in  the  alternative,  and  there  was  therefore  no  ground  for  the  order 
to  elect.  Having  forced  the  plaintiff  to  elect  between  a  demand  for  a 
judgment  homologating  the  award  of  amicable  compounders,  which 
was  alleged  to  be  a  final  liquidation  of  the  partnership,  and  a  demand 
for  a  judgment  on  the  notes  given  to  plaintiff  for  half  the  alleged  valne 
of  the  property  put  in  the  partnership,  the  defendant  could  not 
eoDsiatently  except  to  the  latter  demand  on  the  ground  that  the  notes 
were  a  part  of  the  partnership  assets  or  alleged  to  be  a  part  thereof. 
The  truth  is  they  were  not  so  alleged  to  be. 

But  we  are  unable  to  dispose  of  the  case  and  render  a  judgment  in 
fiivor  of  plaintiff  as  he  asks  us  to  do,  because  no  issue  was  joined  on 
the  demand  for  the  homologation  of  the  award  of  the  amicable  com- 
pounders and  because  the  case  was  not  tried  and  no  evidence  offered 
00  the  merits  on  the  demand  for  judgment  on  the  notes.  We  liave  no 
original  jurisdiction  of  these  demands. 

It  is  therefore  ordered  that  the  judgment  appealed  from  and  the  order 
of  fifteenth  May,  1873,  maintaining  the  exception  and  directing  the 
plaintiff  to  elect,  be  reversed  and  set  aside  and  said  exceptions  be  over« 
ruled,  and  that  this  cause  be  remanded  to  the  lower  court  to  be  pro- 
ceeded with  according  to  law.    Defendant  to  pay  costs  of  appeal. 


No.  5390. 
Succession  of  S.  Marx. 


The  rijsbt  granted  to  the  widow  or  minor  children  of  a  deceased  person  by  the  homestead 
aet,  Tests  in  them  at  the  time  of  the  death  of  the  deceased,  provided  their  condition  of 
liiSB  at  that  moment  entitles  them  to  the  benefit  of  the  provisions  of  the  act ;  their  peca- 
niary  circnmstances  at  the  time  of  the  death  of  the  insolvent,  and  not  at  any  sabseqnent 
time,  setties  their  right  to  any  claim  nnder  the  act. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     J^sot^ 
J.    Julian  Michel  dc  Charles  Louque,  for  tutrix  and  appellant.    £. 
J»  Wenek  d  J.  L.  Tiesoi,  for  opponent  and  appellee. 

Taliafbrbo,  J.  The  controversy  in  this  case  relates  chiefly  to 
whether  the  widow  of  the  deceased  is  entitled  to  the  benefit  of  the 
Homestead  act  upon  her  avowal  of  being  left  in  necessitous  circum- 
stances at  the  death  of  her  husband.  Marx  died  in  December,  1868, 
leaTiog  a  widow  and  six  minor  children.  The  property  of  his  estate, 
nal  and  personal,  was  appraised  at  $4245.  There  were  debts  against 
the  estate  amounting  to  $1200.  The  widow  and  tutrix,  upon  the  ad- 
vice of  a  family  meeting,  borrowed  money  by  mortgaging  the  real 
estate  to  pay  the  debts.    The  money  was  loaned  by  one  Boesel,  the 
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principal  creditor.  When  the  debt  to  Boesel  became  due  and  there 
being  no  means  of  the  estate  to  pay  it,  the  tatrix  by  advice  of  a  family 
meeting,  sold  the  property  to  raise  money  for  that  purpose.  On  filing 
her  account  she  placed  herself  upon  it  as  entitled  to  one  thousand  dol- 
lars for  the  benefit  of  herself  and  children  under  the  homestead  law. 
The  account  was  opposed  by  Boesel,  who  denies  her  right  to  the  benefi.t 
of  the  act  and  who  opposed  various  other  items  of  her  account.  The 
judge  a  quo  sustained  the  opposition,  rejected  the  item  for  homestead 
claim,  reduced  the  items  for  attorney's  fees  and  services  of  the  ap- 
praisers, struck  out  the  charge  of  the  tutrix  for  commissions,  and  as 
thus  modified  homologated  the  account. 

From  this  judgment  the  tutrix  appealed.  The  judge  a  quo  thought 
that,  as  it  is  shown  the  estate  at  the  time  of  the  death  of  Marx  was 
worth  $3045  over  and  above  the  amount  of  its  debts,  it  can  not  be  taken 
as  insolvent,  nor  that  the  widow  was  left  in  necessitous  circumstances. 
He  assumed  under  the  authority  of  the  case  of  the  succession  of  Nor- 
ton, 18  An.  p.  36,  that  "  the  right  granted  to  the  widow  or  minor  chil- 
dren of  a  deceased  person  by  the  homestead  act,  vests  in  them  at  the 
time  of  the  death  of  the  deceased,  provided  their  condition  of  life  at 
that  moment  entitles  them  to  the  benefit  of  the  provisions  of  the  act; 
their  pecuniary  circumstances  at  the  time  of  the  death  of  the  insolvent 
and  not  at  any  subsequent  time,  settles  their  right  to  any  claim  under 
the  act." 

We  find  no  reason  for  altering  the  decree  of  the  lower  court. 

Judgment  affirmed. 

Rehearing  refused. 


No.  3889. 
Lucy  Hammitt  and  Husband  v.  Payne,  Huntington  &  Co. 

Wliere  final  judgment  was  rendered  in  favor  of  the  two  members  of  the  defendant  firm,  who 

were  before  the  court,  and  the  appeal  was  taken  as  to  one  only : 
Held— That  both  defendants  having  an  interest  in  maintaining  the  Judgment,  should  both 

have  been  made  parties.    The  motion  to  dismiss  the  appeal  must  prevail. 

APPEAL  from  the  Fourth  District  Court,  par'sh  of  Orleans.     Theard, 
J.     Semmes  &  Mott,  for  plaintiff  and  appellant.    Breaux,  Fenner<& 
Rally  for  Payne,  defendant  and  appellee. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  for  want  of 
proper  parties. 

Judgment,  it  seems,  was  rendered  in  favor  of  the  two  members  of 
the  defendant  firm,  who  were  before  the  court,  and  the  appeal  was  taken 
as  to  one  only.    Counsel  for  plaintiff  in  their  first  brief  say:  ''If  the 
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jadgment  of  the  court  below  had  been  final  and  res  judicata^  the  motion 
to  dismiss  for  want  of  proper  parties  would  have  been  good." 

The  judgment  reads :  *'  It  is  ordered  that  the  plea  of  prescription 
herein  filed  by  defendants  be  sustained  and  that  this  suit  be  dismissed 
at  plaintiff's  costs." 

This  is  a  final  judgment,  settling  definitely  the  right  of  action  against 
ihe  defendants,  in  their  favor.  Both  defendants  have  an  interest  in 
maintaining  the  judgment  and  should  be  made  parties. 

We  think  the  jurisprudence  is  adverse  to  the  ruling  in  the  case  in  6 
&  131,  cited  by  plaintiff's  counsel  in  their  second  brief. 

It  is  therefore  ordered  that  the  appeal  be  dismissed  at  costs  of  ap- 
pellant. 


No.  3946. 
Samuel  Logan  v.  Citt  of  New  Orleans. 

The  role  seems  to  be  that  the  powers  of  all  corporations  are  limited  by  the  grants  in  their 
charters  and  can  not  extend  beyond  them.  But,  if  to  provide  for  the  relief  of  the 
indigent,  who  are  nnable  to  procnre  for  themselves  the  needs  of  suffering  humanity,  is 
an  essential  part  of  mnnlcipal  government,  the  right  to  determine  the  means,  form  and 
manner  of  extending  the  relief  according  to  the  exigencies  of  each  particular  case,  must 
exist  also.  In  this  case,  two  policemen,  who  had  been  severely  wounded  in  the  discharge 
of  their  duties  by  gun  shots,  and  who  were  poor  and  destitute,  had  applied  to  the  City 
Council  for  assistance.  If  the  council  had  power  to  provide  for  them  at  all,  it  surely 
had  the  power  to  provide  the  assistance  most  needed—that  of  the  services  of  a  skillful 
surgeon. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Col- 
lenSs  J*  Jury  trial.  Sanibola  &  Duoros,  for  plaintiff  and  appellee. 
SaiMiel  P.  Blanc,  Assistant  City  Attorney,  for  defendant  and  appel- 
lant. 

Taliaferro,  J.  The  plaintiff,  a  physician  and  surgeon,  brings  this 
suit  for  services  rendered  in  those  capacities  to  two  men  belonging  to 
Uie  Metropolitan  police  force,  who  were  wounded  in  a  riot  that 
occurred  in  the  city  of  Jefferson,  in  the  year  1869.  He  alleges  that 
the  services  rendered  were  engaged  by  the  City  Council  of  Jefferson, 
who  authorized  its  Mayor  to  employ  a  surgeon  to  attend  the  wounded 
men.  He  predicates  his  claim,  now  brought  against  the  city  of  New 
Orleans,  upon  the  provisions  of  the  act  incorporating  the  city  of  New 
Orleans  and  Jefferson,  by  which  the  former  is  obligated  to  pay  the 
debts  and  liabilities  of  the  latter. 

The  plaintiff's  medical  bill  amounts  to  $1600. 

It  is  not  disputed  that  the  services  were  rendered  as  charged,  nor 
that  they  were  not  worth  the  amount  charged.  The  main  ground  of 
defense  is  that  the  City  Council  of  Jefferson  were  without  authority 
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to  employ  the  plaintiff  to  render  the  services  performed  by  him.  The 
case  was  tried  twice  in  the  court  below,  and  each  time  before  a  jary. 
The  first  trial  resulted  in  favor  of  the  defendant,  the  last  in  favor  of 
the  plaintiff^  and  the  defendant  has  appealed. 

The  inquiry  seems  to  be.  had  the  municipal  corporation  of  the  City 
of  Jefferson  the  power  to  employ  a  surgeon  in  the  case  presented  t 
The  charter  of  the  city  grants  the  power  of  exercising  all  the  rights 
and  powers  of  municipal  corporations  generally.  Acts  of  1867  p.  105, 
and  acts  of  1868,  p.  9^.  It  was  held  by  this  court,  in  the  case  of 
Vionet  v.  The  First  Municipality,  4  An.  43,  **  that  if  it  is  a  constituent 
power  of  municipal  corporations  to  provide  for  the  poor  who  are 
unable  to  labor,  and  during  the  prevalence  of  an  epidemic,  there  is 
none  the  exercise  of  which  is  more  imperative  than  that  of  furnishing 
medical  assistance  to  those  who  are  unable  to  procure  it  tliemselves.*' 
In  that  case  the  question  was,  whether  the  council  had  the  power  to 
authorize  the  aldermen  in  their  respective  districts  to  select  physicians 
and  apociiecrtries  who  were  to  give  and  provide  remedies  for  the  indi- 
gent sick,  during  the  prevalence  of  the  epidemic.  It  was  held  that 
the  council  had  the  power.  The  court  proceeded  to  say,  that  *'  the 
power  had  been  exercised  hy  the  former  corporation  of  New  Orleans, 
and  we  believe  is  admitted  by  all  writers  of  authority  to  be  an  essen- 
tial part  of  municipal  government,"  and  referred  to  BIackstone*a 
Commentaries,  131,  360,  and  to  Domat  Droit  Public,  Liber  1,  title  16. 
The  i:ule  seems  to  be  that  the  powers  of  all  corporations  are  limited 
by  the  grants  in  their  charters  and  can  not  extend  beyond  them.  But 
if  to  provide  for  the  relief  of  the  indigent  poor  who  are  uaable  to 
procure  for  themselves  the  needs  of  suffering  humanity,  is  an  essential 
part  of  municipal  government,  the  right  to  determi;ie  the  meana, 
form  and  manner  of  extending  the  relief  according  to  the  exigencies 
of  each  particular  case,  must  exist  also.  Oum  quid  conceditur,  conce- 
ditur  et  hoc  quod  pervenitur  at  illud.  In  the  case  presented,  the  two 
recipients  of  the  bounty  were  suffering  from  gunshot  wounds;  one  of 
them  had  received  wounds  of  a  very  dangerous  character,  from  which 
he  survived  only  after  a  confinement  of  many  months,  and  requiring 
constant  attention  and  frequent  operations  by  the  surgeon.  It  is  shown 
that  both  were  poor  and  destitute;  tlie  one  most  severely  wounded 
having  a  wife.  Surgical  aid  was  then  the  most  essential  want  of  these 
persons.  They  had  appealed  to  the  council  by  petition  for  assistance. 
If  the  council  had  power  to  provide  for  them,  it  surely  had  the  power 
to  provide  the  assistance  most  needed,  that  of  the  services  of  a  skillful 
surgeon. 

We  conclude  the  decision  of  the  lower  court  is  correct. 

Judgment  affirmed. 
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No.  2736. 
Frederick  Belden  v.  Read  &  Hunt. 

Where  a  rale  was  taken  to  set  aside  an  attachment,  on  the  ground  that  the  salt  waa  based 
on  a  partnership  transaction,  and  therefore  plaintiff  was  not  entitled  to  an  attachment, 
for  the  reason  that  he  conid  not  swear  to  the  amount  dne,  nntil  the  rights  of  the  partners 
should  be  settled  according  to  law; 

Held— That  the  term  partnership  implies  a  community  of  goods,  and  a  proprietary  interest 
therein,  which  does  not  exist  in  this  case.  It  was  a  mere  consignment  of  goods,  with  an 
nnderstanding  that  the  profits  and  losses  after  the  sale  of  the  goods  should  be  equally 
dirided  between  plaintiff  and  defendants.  The  objection  to  the  attachment,  on  the 
ground  alleged,  is  therefore  not  well  founded. 

Where  the  question  was  whether  the  allegations  in  the  petition  and  in  the  affidavit  were 
sufficient  to  warrant  the  issuing  of  the  writ  of  attachment,  and  the  plaintiff  prayed  for 
judgment  for  I3S00,  or  such  amount  as  should  be  found  dne  according  to  said  allegations, 
and  where  the  affidavit  was  that  "  all  the  facts  and  allegations  in  the  above  and  original 
petition  were  true  and  correct,  and  that  the  defendants  were  disposing  of  their  goods, 
rights  and  credits,  with  intent  to  defraud  their  creditors  ;'* 

Held— That  the  allegations  were  sufficient,  and  that  the  affidavit  was  in  conformity  with  law. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Th4ardj 
J.  Breaux,  Fenner  <&  Hall^  for  plaintiff  and  appelhmt.  William 
Grant  and  A.  B.  Long,  for  defendants  and  appellees. 

Morgan,  J.  Belden  agreed  to  furnish  to  Reed  &  Hunt  a  stock  of 
hat«,  caps  and  straw  goodn,  to  tlie  value  of  from  $5000  to  $15,000,  the 
goods  to  be  deliyered  from  Belden* a  store,  at  their  invoice  prioe,  with 
three  per  cent,  added  to  cover  cost  of  transportation.  It  was  specially 
agreed  that  goods  were  to  be  received  by  Reed  &  Hunt  as  on  consigo- 
ment,  and  that  they  are  owned  by  Belden,  and  they  were  to  be  insured 
in  bis  name,  the  premiums  to  be  charged  to  the  goods. 

The  proceeds  of  sales  were  to  be  turned  over  to  Beldeo, 'without 
deduction,  every  week,  until  all  the  g  lods  so  consigned  should  have 
been  paid  for.  At  the  expiration  of  the  term  of  the  agreement,  the 
parties  were  to  settle  as  follows :  Belden  was  to  take  the  goods  re- 
main ing  unsold  at  their  appraised  value,  and  to  be  liable  for  and  pay 
one-half  of  the  losses,  and  be  entitled  to  receive  one-half  of  the  profits. 
Beed  &,  Hunt  to  be  liable  for  and  pay  to  Belden  one-half  of  the  losses 
and  be  entitled  to  and  receive  one-half  of  the  profits  of  the  sales  of 
the  goods;  the  profits  to  be  credited  and  paid  to  each  party  only  when 
realized  and  collected,  and  after  the  consignment  of  goods  should  hare 
been  fully  paid  for  to  Belden. 

Plaintiff  avers  that  the  defendants  have  constantly  violated  their 
agreement;  that  they  have  failed  to  pay  over  the  proceeds  of  aales 
each  week,  as  they  were  bound  to  do,  and  have  failed  to  give  state- 
ments and  returns  of  sales,  and  that  he  is  entitled  to  the  possession  of 
the  merchandise,  books,  etc.;  that  he  fears,  unless  aided  by  process  of 
law,  he  will  be  deprived  of  his  rights.  He  prayed  for  a  writ  of  seques- 
tration, ordering  the  sheriff  to  take  into  his  possession  the  merchand- 
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ise  in  the  hands  of  the  defendants,  which  was  the  subject  of  their 
agreement,  and  that  he  be  adjudged  the  owner,  and  be  entitled  to  the 
possession  thereof.  The  writ  issued  as  prayed  for  on  the  affidavit  6f 
one  of  plaintiff's  counsel,  plaintiff  being  absent  from  the  State  at  the 
time  the  suit  was  brought. 

On  the  same  day  another  petition  was  presented  to  the  court  in 
which  (he  same  allegations  were  substantially  made,  and  in  which  it 
was  averred  that  the  defendants  were  withholding  proceeds  of  sale 
amounting  to  at  least  $3500.  To  secure  their  rights  they  prayed  for 
an  attachment.  There  is  no  allegation  in  the  petition  upon  which  an 
attachment  could  issue.  There  is,  however,  the  affidavit  of  one  of 
plaintiff's  counsel  that  the  defendants  were  disposing  of  their  goods, 
rights  and  credits  with  intent  to  defraud  their  creditors.  There  is  no 
allegation  in  the  affidavit  that  the  plaintiff  was  absent  when  the  at- 
tachment was  asked  for.  Neither  the  allegations  in  the  petition  nor 
the  affidavit  were  sufficient  to  authorize  the  issuing  of  an  attachment^ 
and  it  was  properly  dissolved. 

Subsequently  another  petition  was  filed  in  which  it  was  specifically 
alleged  that  the  defendants  were  disposing  of  their  goods  with  a  view 
to  deprive  the  plaintiff,  one  of  their  creditors,  and  the  proper  affidavit 
was  made  by  the  plaintiff  himself. 

A  rule  was  taken  to  set  aside  this  attachment;  first,  because  the 
security  on  the  attachment  bond  was  not  good;  second,  because  the 
suit  is  based  on  a  partnership  transaction,  and  therefore  plaintiff  is  not 
entitled  to  have  an  attachment,  for  the  reason  that  he  can  not  swear 
to  the  amount  due;  third,  because  plaintiff  has  not  sworn  to  any  sum 
certain  as  due  him  in  accordance  with  law. 

The  district  judge  considered  that  the  agreement  between  the  parties 
was  a  contract  of  partnership,  and  that  therefore  until  the  rights  of 
the  parties  should  be  settled  according  to  law,  plaintiff  could  not 
swear  to  the  amount  due,  and  he  dismissed  the  attachment.  Of  this 
the  plaintiff  complains. 

We  are  to  determine  whether  the  contract  between  the  parties  was 
a  contract  of  partnership.  In  our  opinion  it  was  not.  The  term 
partnership  implies  a  community  of  goods,  and  a  proprietary  interest 
therein.  Between  these  parties  there  was  no  community  of  goods, 
and  no  proprietary  interest  in  the  goods  which  the  plaintiff  was  to 
deliver  to  the  defendants^,  and  which  they  were  to  sell.  It  was  in  fact 
and  in  terms  a  mere  consignment  which  they  were  to  dispose  of,  and 
it  was  expressly  stipulated  between  them  that  the  goods  so  consigned 
were  to  remain  the  property  of  the  plaintiff. 

The  terms  of  the  agreement  were,  that,  upon  a  settlement,  the  goods 
should  be  taken  at  the  price  which  they  cost  Belden,  with  a  small  per- 
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eentage  added,  and  that  the  profits  and  losses  shoald  be  equally  divi- 
ded between  them.  The  profits  made  were  to  be  their  recompense^  the 
losses,  they  were  willing  to  risk  in  consideration  of  the  chances  of 
gain,  bat  this  did  not  make  them  partners  with  the  plaintiff  in  the 
ownership  of  the  goods  confided  to  them  for  sale.  How  then  stands 
the  case?  Plaintiff's  goods  were  in  the  possession  of  the  defendants. 
They  owed  him  a  considerable  amount  of  money;  they  had  violated 
their  agreement;  they  were  disposing  of  their  property  with  the  view 
of  defrauding  their  creditors.  At  least  these  are  the  allegations,  and 
they  must  be  taken  for  true  as  regards  the  issuance  of  the  conservatory 
writ.  Under  these  circumstances  we  think  he  was  entitled  to  an 
attachment. 

The  remaining  question  is,  whether  the  allegations  in  the  petition 
and  in  the  affidavit  are  sufficient  to  warrant  the  issuing  of  the  writ. 

Plaintiff  prays  judgment  against  the  defendants  for  ''$3500,  or  such 
amount  as  shall  be  found  due."  The  affidavit  is  that  ''all  the  facts 
and  allegations  in  the  above  and  original  petition,  are  true  and  cor- 
rect, and  that  said  Read  &  Hunt  are  disposing  of  their  goods,  rights 
and  credits  with  intent  to  defraud  their  creditors." 

We  think  the  allegations  are  sufficient  and  that  the  affidavit  was  in 
conformity  with  law.  See  Fowler  v,  Grriffith,  12  La.  345.  Defendant 
contends  that  the  case  cited  conflicts  with  the  cases  of  Levy  v.  Levy, 
11  La.  581  and  Brine;;ar  v.  Griffin,  2  An.  154.  But  an  examination  of 
these  cases  show  we  think  a  different  state  of  facts. 

It  is  therefore  ordere<l,  adjudged  and  decreed  that  the  judgment  of 
the  district  coart  be  avoided,  annulled  and  reversed,  and  that  the  case 
he  remanded  to  be  proceeded  in  according  to  law. 


No.  3644. 

Widow  P,  L.  Charbonnet  v,  Edward  Dupasseur  et  al. — A.  Rochb- 

REAU,  Intervenor. 

It  is  the  daty  of  the  appellant  to  bring  np  a  complete  tranBcript,  or  in  proper  time  suggest  a 
diminntion  of  the  record,  in  order  that  it  should  he  corrected,  if  possible,  and  the  trial 
be  proceeded  with.  The  fault  being  imputable  to  the  appellant,  the  appeal  must  be 
dismissed. 

•  • 

APPEAL  trom  the  Fourth  District  Court,  parisli  of  Orleans.    Theard, 
J.    A.  Voarhies,  for  plaintiff  and  appellant.    Johnson  dt  Denis,  for 
intervenor  and  appellee. 

Wtlt,  J.  In  this  case  the  certificate  of  the  clerk  to  the  record  is 
as  follows:  ''that  the  foregoing  205  pages  do  form  and  contain  a  true, 
fall  and  complete  transcript  of  all  the  proceedings  had,  documents  filed 
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and  evidence  adduced  on  tlie  trial  of  the  case,  with  the  exception  of 
the  certificate  of  registry,  St.  Charles  parish,  offered  in  evidence  by 
intervenor,  Albin  Roohereau,  on  twenty-fourth  May,  1871,  which  is 
missing  and  can  not  be  found,  alter  due  and  diligent  search  being  made 
for  the  same."  •  ♦  •  .  *  ♦  •  ♦ 

This  record  was  on  file  for  nearly  three  years  before  the  case  was 
submitted  and  no  certiorari  was  applied  for,  nor  any  effort  made  by 
appellant  to  correct  it.  The  document  missing  when  the  record  waa 
made  oat,  might  have  been  found  if  diligent  search  had  been  subse- 
quently made.  Perhaps  it  may  now  be  among  tlie  original  papers  of 
the  suit.  It  was  the  duty  of  appellant  to  bring  up  a  complete  trans- 
cript, or  in  proper  time  suggest  a  diminution  of  the  record  in  order 
that  it  should  be  corrected,  if  possible,  and  tlie  trial  be  proceeded 
with. 

The  fault  is  imputable  to  the  appellant,  and  the  appeal  must  be  dis- 
missed.   7  An.  443;  8  An.  433;  17  An.  130;  21  An.  299;  18  An.  231. 

Furthermore,  the  defendants  have  not  been  cited  to  answer  the 
appeal. 

It  is  therefore  ordered  that  this  appeal  be  dismissed  at  the  costs  of 
the  appellants. 

Rehearing  refused. 


No.  4676. 

Citizens'  Bank  op  Louisiana,  for  the  use  of  the  Phenix  Nationai- 

Bank  of  New  York  v.  John  Baltz. 

This  is  a  suit  on  a  mortgage  note  drawn  by  defendant,  and  lost  in  trajmtu  from  New  York 
to  New  Orleans,  to  which  latter  place  it  had  been  sent  for  collection.  The  Citizens* 
Bank  of  Louisiana  offered  him  a  bond  of  indemnity  if  he  would  pay  the  note  at  maturity, 
which  he  declined.    Under  this  statement  of  &cts ; 

Held— That  the  defendant  is  liable  for  the  interest  due  on  the  note  from  the  maturity  thereof; 
for  oonnseVs  fees,  and  for  the  costs  of  the  act  of  mortgage.  He  could  have  avoided  them 
all  by  dei>ositing,  or  tendering  a  deposit  of  the  amount  of  the  note  when  it  fell  due,  and 
thus  putting  the  plaintiff  in  default.  But  he  is  not  liable  for  the  cost*  of  advertisement 
for  the  recovery  of  the  lost  note,  as  he  can  not  be  made  to  pay  for  either  the  misfortune 
or  the  negligence  of  plaintiff. 

APPEAL  from  the  Fourtli  District  Court,  parish  of  Orleans.    Lynch, 
J.    A.  Pitot,  for  plaintiff  and  appellant.    Alce^  J,  Ker,  for  defend- 
ant and  appellee. 

Morgan  J.    Baltz  owed  a  note,  secured  by  mortgage,  to  the  Phenix 
National  Bank  of  New  York 

The  note  was  sent  for  collection  to  the  Citizens'  Bank  of  Louisiana* 
The  note  was  lost. 
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When  it  matured,  Baltz  expressed  a  williDgness  to  pay  it,  provided 
the  note  was  presented,  in  order  that  he  might  thus  cause  the  mort- 
gage to  be  erased.  The  Citizens'  Bank  offered  liira  a  bond  of  indem- 
nity if  he  would  pay  the  note.  This  he  declined.  Suit  was  instituted 
against  him. 

The  only  questions  before  us  are :  1 — ^Whether  he  is  liable  for  the 
interest  due  on  the  note  from  the  maturity  thereof.  2 — Whether  he  is 
responsible  tor  counsel's  fees.  3 — ^Whether  he  should  pay  the  costs  of 
the  act  of  mortgage.  And  lastly,  whether  he  should  be  made  to  pay 
for  the  advertisement  of  tlie  lo.-^t  note. 

To  the  three  first  questions  we  give  an  affirmative  answer.  He  could 
have  avoided  them  all  by  depositing,  or  tendering  a  deposit  of  the 
amount  of  the  note  when  it  fell  due,  and  thus  putting  the  plaintiff  in 
default. 

To  the  last  question  we  say,  no.  He  can  not  be  made  to  pay  for 
either  the  misfortune  or  the  negligence  of  the  plaintiff. 

It  is  therefore  ordered,  adju(]ged  and  decreed,  that  the  judgment  of 
the  district  court  be  amended  by  condemning  the  defendant  to  pay  to 
the  plaintiff  eight  per  cent,  interest  on  one  thousand  dollars  from  the 
nineteenth  December,  1870,  until  paid,  six  dollars  costs  of  copy  ot  act 
of  sale,  and  fifty  dollars  attorney's  fees,  and  that  as  thus  amended  the 
judgment  of  the  district  court  be  affirmed,  with  costs  in  both  courts. 

Rehearing  refused. 


No.  3938. 

Miss  Henrietta  Morfit  v.  Joseph   Fuentes — Heirs  op   Parish, 

Called  in  Warranty. 

Wh^re  the  objection  to  the  introduotion  of  an  original  act  of  sale  as  evidence  was :  First — 
Becanse  it  was  not  an  aathentic  act,  having  bat  one  witness ;  second — because  there 
was  no  proof  of  signatares ;  and  third— because  the  plaintiff,  having  declared  on  an 
aathentic  act,  a  private  writing  is  inadmissible ; 

Beld — That  the  judge  a  quo  did  not  err  in  admitting  the  evidence;  because  it  is  sufficiently 
proved  that  the  instrument  was  signed  by  the  parties,  and  is  not  so  inconsistent  with 
the  one  declared  on  as  to  make  it  inadmissible.  It  was  signed  by  a  notary  public,  and 
failed  in  being  authentic  only  for  want  of  the  signature  of  one  of  the  two  witnesses 
named  in  the  act  which  was  and  has  since  been  in  the  records  of  said  notary.  Besides 
it  is  proved  that  the  prioe  of  the  sale  was  received  and  that  the  mortgage  retained  by  the 
vendor  was  duly  canceled.  This  shows  that  the  title  passed  from  the  vendor  to  the 
vendee. 

APP£AL  from  the  Sixth  District  Court,  parish  of  Orleans.     CooUy,  J. 
Labait  dk  Aroni,  tor  plaintiff  and  appellee.    A.  Pitot,  for  defendant 
and  appellant.    Hornor  &  Benedict,  for  heirs  of  Farish,  warrantors  and 
appellants. 
Howell,  J.    This  is  a  petitory  action  to  recover  three  lots  of  ground 
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in  the  Third  District  of  New  OrleaDS.  Plaintiff  sets  up  title  derived, 
through  several  mesne  conveyances,  from  Daniel  Clarke  in  September, 
1809. 

The  defendant  claims  title  from  tlie  heirs  of  T.  H.  Parish,  which 
had  its  origin  in  the  suit  of  P.  Marquez  v.  Mjra  Clarke  G-aines  and 
Charles  Van  Wyck,  under  execution  in  which  these  lots  with  others 
were  sold  by  the  sheriff  and  purchased  by  said  Parish. 

Defendant  calls  his  vendors  and  said  Marquez  in  warranty.  We 
should  also  state  that  he  excepted  to  plaintiff's  action  while  the  judg- 
ment and  sale  in  the  above  suit  are  not  set  aside. 

The  warrantors,  heirs  of  Parish,  besides  the  general  denial,  specially 
deny  plaintiff's  ownership,  and  that  of  the  several  vendors  subsequent 
to  Daniel  Clarke,  plead  the  prescription  of  ten,  twenty,  and  thirty 
years,  and  call  P.  Marquez,  Mrs.  Gaines,  and  Charles  Van  Wyck  in 
warranty.  The  last  named  was  not  made  party  to  the  suit.  Marquez 
did  not  appear  and  default  was  taken  against  him.  Mrs.  Gaines 
answered  disclaiming  any  title,  averring  that  her  father,  Daniel  Clarke, 
sold  the  lots  in  question  in  his  lifetime  to  Commodore  Porter. 

Judgment  was  rendered  in  favor  of  plaintiff  against  defendant,  and 
in  favor  of  the  latter  against  the  heirs  of  Parish  and  Marquez,  and  in 
favor  of  said  heirs  against  Marquez,  reserving  their  rights  against  Van 
Wyck,  from  which  judgment  the  defendant  and  the  heirs  of  Parish 
have  appealed. 

On  the  trial  plaintiff  offered  in  evidence  a  copy  of  the  notarial  act 
of  sale  Irom  Clarke  to  David  Porter,  before  P.  Pedesclaux,  notary,  on 
seventh  September,  1809,  to  which  the  warrantors  excepted,  on  the 
ground  that  it  was  a  false  copy.  The  objection  being  sustained,  plaintiff 
then  offered  the  original,  to  which  warrantors  objected :  Pirst — because 
it  is  not  an  autlientic  act,  having  but  one  witness;  second — because  there 
is  no  proof  of  signatare;  and  third — because  plaintiff  having  declared 
on  an  authentic  act,  a  private  writing  is  inadmissible,  and  they  cite 
Cod*  of  ie08,  p.  304  art.  217 ;  5  N.  S.  618  and  692. 

The  document  was  admitted  under  article  2235,  Revised  Civil  Code, 
which  says :  ''  An  act  which  is  not  authentic  through  the  incompetence 
or  the  incapacity  of  the  officer  or  through  a  defect  of  form,  avails  as 
a  private  writing,  if  it  be  signed  by  the  parties.*' 

We  think  the  court  did  not  err.  It  was  sufficiently  proved  that  it 
was  signed  by  the  parties,  and  the  instrument  is  not  so  inconsistent 
with  the  one  declared  on  as  to  make  it  inadmissible.  The  allegation 
is  '*  described  in  a  deed  from  the  said  Daniel  Clarke,  bearing  date  Sep- 
tember 7,  1809,  and  signed  by  Pierre  Pedesclaux,  notary  public."  It 
was  so  signed  and  failed  in  being  authentic  only  for  want  of  the  signa- 
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tare  of  one  of  the  two  witnesses  named  in  the  act,  which  was  and  has 
dnoe  been  among  the  records  of  said  notary.  Along  with  this  and  in 
support  of  it,  two  instruments  were  introduced  showing  that  the  agent 
of  Clarke's  executors  collected  the  price  from  Porter,  and  that  the 
mortgage  retained  by  Clarke  was  duly  canceled. 

This  shows  that  title  passed  from  Clarke  to  Porter.  Acts  of  trans- 
fer were  introduced  from  D.  Porter  to  his  son,  W.  D.  Porter,  from  the 
latter  to  H.  M.  Morfit,  plaintiff's  father,  and  from  his  coheirs  to  herself, 
which  were  severally  objected  to  on  grounds  which,  perhaps,  might 
have  force  in  favor  of  the  heirs  or  creditors  of  the  Porters  and 
Morfit,  but  not  in  favor  of  the  defendant  and  warrantors  before  us, 
who  claim  only  by  virtue  of  a  sheriff's  sale  of  said  property  as  belong- 
ing to  Mrs.  Gaines  and  one  Van  Wyck,  the  origin  or  nature  of  whosp 
title  is  not  established.  It  is  clear  that  Mrs.  Gaines  has  and  had  no 
title  to  said  lots,  and  the  admission  of  title  to  some  fifty-four  lots, 
including  these,  in  her  answer,  filed  in  the  suit  of  Marquez  v.  Gaines 
and  Van  Wyck,  did  not  divest  the  title  which  had  vested  in  David 
Porter  and  the  subsequent  vendees. 

We  think  the  judgment  in  favor  of  plaintiff  is  correct ;  but  that 
against  the  warrantors  is  defective  for  uncertainty  in  amount,  no 
amount  being  mentioned,  and  the  evidence  does  not  enable  us  to  fix 
the  amount.  The  defendant  paid  $7000  for  fourteen  lots,  being  at  the 
rate  of  $500  per  lot,  but  the  evidence  shows  that  the  dimensions  and 
boundaries  of  the  three  lots  claimed  by  plaintiff  are  different  from 
those  described  in  the  act  of  sale  to  defendant.  For  the  purpose  of 
adjusting  this  matter  and  ascertaining  the  proportion  to  which  defen- 
dant is  entitled  for  these  three  lots,  which,  at  the  time  of  the  sheriff's 
sale  and  the  one  to  himself,  were  the  ''property  of  another,"  and  not 
of  the  defendants  in  the  execution  or  the  vendors  of  defendant,  the 
ease  will  have  to  be  remanded  as  suggested  by  defendant's  counsel. 
The  judgment,  as  to  Mrs.  Gaines,  is  correct,  and  as  to  Marquez,  who 
has  not  appealed,  it  seems  to  be  final. 

It  is  therefore  ordered  that  the  judgment  in  favor  of  plaintiff  against 
defendant,  that  in  favor  of  Myra  Clarke  Gaines,  and  that  as  to  Van 
Wyck,  be  affirmed,  with  costs  in  lower  court  as  to  each  respectively. 
It  is  further  ordered  that  the  judgment  in  favor  of  defendant,  J. 
Fuentes,  against  the  heirs  of  T.  H.  Parish,  as  warrantors,  be  set  aside, 
and  the  case  as  to  these  parties  be  remanded  to  the  lower  court  for  the 
purpose  specified  in  the  foregoing  opinion.  The  costs  of  appeal  to  be 
paid  by  the  appellants. 
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No.  4775. 
Tkutonia  National  Bank  op  New  Orleans  v.  H.  Loeb  &  Co. 

The  Teutonia  National  Bank  waa  dearly  without  right  to  hold  Loeb  8l  Co.'b  note,  pledged 
to  secure  a  particular  debt  of  Gretzner,  WinehUl,  &  Co.,  on  account  of  any  other 
indebtedness  of  that  firm  to  the  bank.  When  Loeb  &  Co.,  and  also  Gretzner,  Winehill 
&  Co.  with  them,  offered  to  pay  and  take  up  the  note  of  the  last  named  parties,  the  bank 
upon  receiving  payment  in  fnU  for  that  note  should  have  surrendered  the  collateral. 

APPEAL  from  the  Foarth  District  Court,  parish  of  Orleans.  Lynch, 
J.  Jury  trial.  Kennard,  Howe  dt  Prentiss,  for  plaintiff  and  appel- 
lant. B.  B,  Formanf  Clarke,  Bayne  d  Benshaw,  Thomas ,  T.  dt  Wm. 
H.  Oooley,  for  defendants  and  appellees. 

Taliaferro,  J.  The  plaintiff  saes  on  a  promissory  note  for  $2586, 
drawn  by  the  defendants  to  the  order  of  and  indorsed  by  Gretzner, 
Winehill  &  Co.,  dated  twentieth  August,  1871,  and  due  four  months 
after  date.  The  defense  is  that  the  plaintiff  is  not  the  owner  of  tho 
note  sued  on ;  that  it  was  made  solely  as  an  accommodation  note 
for  the  benefit  of  Gretzner,  Winehill  &  Co.,  who  pledged  it  to  the 
plaintiff  to  secure  the  payment  to  the  Teutonia  Bank  of  a  note  of  their 
own  for  $1000,  maturing  at  an  earlier  date.  The  defendants  allege 
that,  after  learning  that  this  disposition  had  been  made  of  the  accom- 
modation note,  they  went  in  company  with  one  of  the  members  of  the 
firm  of  Gretzner,  Winehill  &  Co.  to  the  bank,  and  in  presence  of  two 
witnesses  tendered  through  its  proper  officers,  in  legal  tender  notes, 
one  thousand  dollars,  with  interest  thereon  to  said  date  and  costs  of 
protest,  to  pay  and  take  up  the  $1000  note  of  Gretzner,  Winehill  &  Co., 
and  notified  the  said  officers  that  the  note  for  $2586  they  held  as  col- 
lateral security  for  the  $1000  note  held  by  them  against  Gretzner, 
Winehill  &  Co.,  was  an  accommodation  note  without  consideration ; 
that  the  plaintiff  refused  to  receive  full  payment  of  the  $1000  note  and 
deliver  up  the  note  pledged  to  secure  its  payment ;  that  defendants 
then  notified  the  plaintiff  not  to  protest  the  said  note,  and  if  they  did 
they  would  be  held  liable  for  all  damages  that  might  result  therefrom ; 
that,  notwithstanding,  the  plaintiffs  persisted  in  holding  said  note 
against  the  will  of  Gretzner,  Winehill  &  Co.,  as  well  as  that  of 
defendants,  and  did  cause  it  to  be  protested,  by  which  act  the  credit 
and  character  of  the  defendants,  as  merchants,  were  seriously  affected 
and  their  business  injured  to  the  amount  of  at  least  ten  thousand  dol- 
lars. They  allege  that  the  thousand  dollar  note  of  Gretzner,  Winehill 
&  Co.  has  been  paid.  The  defendants  pray  that  the  plaintiffs'  demand 
be  rejected,  and  they  pray  judgment  in  reconvention  against  the 
plaintiffs  for  ten  thousand  dollars  damages,  with  legal  interest  from 
judicial  demand,  etc. 
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Judgment  was  rendered  in  favor  of  the  defendants  for  ten  thoasand 
dollars,  less  the  amoont  of  Gretzner,  Winehill  &,  Co.'s  note  for  $1000 
and  interest,  held  by  the  plaintiflPs.  The  plaintififs  appealed.  In  this 
court  defendants  ask  that  the  credit  allowed  by  the  judgment  be 
stneken  oat. 

Pending  the  proceedings  in  this  case  in  the  lower  conrt  the  plaintiffs  j 

sued  out  a  writ  of  attachment  against  the  defendants,  on  the  allegation 
that  they  were  aboot  to  convert  their  property  into  money  or  evi- 
dences of  debt,  with  intent  to  place  it  beyond  the  reach  of  their 
creditors.  The  defendants'  stock  of  merchandise  and  other  personal 
property  were  seized  by  the  sheriff,  and  afterwards  released  by  the 
defendants  on  bond. 

The  Tentonia  Natioual  Bank  was  clearly  without  right  to  hold  Loeb 
&  Co.'s  note,  pledged  to  secnre  a  particular  debt  of  Gretzner,  Winehill 
k  Co.,  on  account  of  any  other  indebtedness  of  that  firm  to  the  bank. 
When  Loeb  6l  Co.,  and  also  Gretzner,  Winehill  &  Co.  with  them, 
offered  to  pay  and  take  up  the  note  of  the  last  named  parties,  the 
hank  upon  receiving  payment  in  full  for  that  note  should  have  sur- 
rendered the  collateral.  It  is  fully  proved  that  Loeb  &  Co.  when  they 
went  to  the  bank  carried  with  them  legal  tender  notes  wherewith  to 
pay  the  thousand  dollar  note  of  Gretzner,  Winehill  &  Co.,  and  offered 
to  pay  it,  which  the  bank  refused  to  receive.  The  plea,  therefore,  that 
DO  tender  was  made  of  the  money  is  unavailing;  no  formal  tender  was 
required  after  the  money  was  refused  by  the  bank. 

We  must  concede  from  the  mass  of  testimony  in  the  record,  in 
reference  to  the  effect  upon  the  credit  of  Loeb  &  Co.,  as  merchants, 
resulting  from  the  protest  of  their  note,  held  by  the  bank  against  the 
earnest  request  of  the  makers,  that  they  did,  in  reference  to  their 
credit  in  mercantile  circles,  suffer  some  injury;  but  the  difficulty  in 
Buch  a  case  is  to  fix  satisfactorily  a  sum  in  money  that  shall  be  the 
measure  of  the  damages.  We  are  of  the  opinion  that  the  amount 
aanesed  by  the  jury  is  too  large. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
annulled  and  reversed.  It  is  further  ordered  that  the  plaintiff  recover 
from  H.  Loeb  &  Co.,  the  defendants,  the  sum  ot  one  thousand  dollars ; 
that  plaintiff  return  to  the  defendants  the  note  sued  upon  in  this 
case. 

It  is  further  adjudged  and  decreed  that  H.  Loeb  &  Co.,  recover 
from  the  plaintiffs  on  their  reconventional  demand,  three  thousand 
five  hundred  dollars.  The  plaintiff  paying  costs  in  the  lower  court, 
and  the  defendants  and  appellees  the  costs  of  this  appeal. 
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Beiners  v.  St  Ceran. 

No.  3631. 

Henry  Reiners  v,  Valentine  St.  Ceran — S.  D.  Maxwell,  Surety 

on  Appeal  Bond. 

a  motioxi  to  diAniisa  an  appeal  on  the  ground  that  it  is  Mvoloaa  can  not  prevail,  althong^  it 

may  bo  a  good  one  for  giving  damages  when  the  case  shall  be  tried  on  its  merits. 
A  party  may  obtain  judgment  on  motion  after  ten  days  notice. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Theard^ 
J.    (7.  J.  E.  Planehard  &  A.  J,  Villere,  for  plaintiff  and  appellee. 
Hornor  d  Benedict,  for  S.  D.  Maxwell,  defendant  and  appellant. 

On  Motion  to  Dismiss. 

HowEf  J.  The  plaintiff  moves  to  dismiss  the  appeal  of  S.  D.  Max- 
well, on  the  grounds  :'  first — that  it  is  frivolous,  and  second — that  the 
appeal  bond  is  not  given  for  a  sufficient  amount. 

The  first  reason  is  not  a  good  one  tor  dismissing  the  appeal,  thongh 
it  may  be  for  giving  heavy  damages  when  the  case  shall  be  tried  on  its 
merits.  The  second  reason  is  not  sustained  by  the  record.  So  far  as 
we  can  gather  from  any  thing  in  the  record  the  amount  of  the  bond  is 
sufficient. 

Motion  overruled. 


On  the  Merits. 

Taliaferro,  J.  The  plaintiff  sues  the  defendant  Maxwell  as  surety 
on  the  appeal  bond  of  St.  Ceran  from  a  judgment  the  plaintiff  obtained 
against  the  latter. 

In  the  lower  court  the  plaintiff  had  judgment  in  his  favor,  and  Max- 
well appealed. 

The  only  point  made  in  the  defense  seems  to  be  that  in  the  court  be- 
low, a  rule  to  show  cause  why  jndgment  should  not  be  entered  ap 
against  the  surety  was  filed  on  the  sixth  of  November,  served  on  the 
seventh  and  the  day  fixed  for  the  hearing  was  the  seventeenth  No- 
vember, ten  entire  days  not  intervening  between  the  seventh  and  the 
seventeenth. 

We  see  the  judgment  was  rendered  on  the  eighteenth  of  November. 
We  think  the  requirements  of  the  law  have  been  complied  with.  "  The 
party  may  obtain  judgment  on  motion  after  ten  days  notice.*'  Re- 
vised Statutes,  section  3736,  page  725. 

Judgment  affirmed. 

Rehearing  refused. 
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Harceline  Latoix  v.  Germania  Insoranoe  Company. 

No.  3902. 

Mabceline  Latoix  v.  Germania  Insurance  Company  of  New  Or- 
leans. 

Where  the  defendants  answered  that  they  had  issued  the  policy  of  insurance  sued  upon  at 
the  instance  of  Bader,  agent  of  the  plaintiff;  that,  when  called  upon  to  pay  the  premium, 
he  refiarred  them  to  plaintiff  who  declined  paying  on  the  ground  that  her  agent  must 
have  paid  it;  that,  afterwards  calling  on  Bader  and  informing  him  of  the  failure  of  plain- 
tiff to  make  payment,  he  advised  them  to  cancel  the  policy,  which  they  accordingly  did, 
wherefore  they  were  no  longer  bound  : 

Held— That  where  a  policy  of  insuruice  is  issued  without  prepayment  of  the  premium,  the 
inference  is  that  the  insurers  intended  to  extend  a  credit  for  its  payment ;  that  it  was  not 
at  the  option  of  the  company  to  cancel  the  policy ;  that  they  only  had  the  right  to  claim  a 
diMolation  of  the  contact  for  nonpayment  of  the  premium  upon  patting  the  other  party 
in  mora  ;  that  Bader  was  only  empowered  to  apply  for  the  renewal  of  the  policy,  and  was 
without  instructjons  or  authority  to  consent  to  its  annulment. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     GoU 
lens,  J.    M.  JS.  Idvaudais,  for  plaintiff  and  appellee.     C.  E.  Schmidt, 
for  defendants  and  appellants. 

Taliaferro,  J.  The  plain tilEF  sues  defendants  on  a  policy  of  insa- 
ranee  against  loss  by  fire,  and  claims  $1900,  the  entire  amount  of  the 
policy,  alleging  a  total  loss  and  destruction  by  fire  of  the  building  and 
premises  insured.  The  defendants  answer  that  they  issued  the  policy 
at  the  instance  of  Theodore  Bader^  a  merchant  in  good  standing  in  the 
city  who  was  in  the  habit  of  taking  out  insurances  for  various  persons, 
and  with  customers  of  that  kind  it  was  the  practice  to  collect  the  pre- 
miums at  the  end  of  e:ich  month ;  that  when  Bader  was  called  upon 
to  pay  the  premium  he  referred  them  to  plaintiff  who  declined  paying 
it,  saying  that  her  agent  must  have  paid  it;  that  afterwards  calling 
on  Bader  and  informing  him  of  the  failure  of  the  plaintiff  to  make 
payment,  lie  advised  them  to  cancel  the  policy  which  they  accordingly 
did.  They  contend  that  they  are  no  longer  bound,  the  policy  being  can- 
celed by  I  he  authority  of  the  plaintiff's  agent.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  the  defendants  have  appealed. 

Where  a  policy  of  insurance  is  issued  without  prepayment  of  the 
premium,  the  inference  is  that  the  insurers  intended  to  extend  a  credit 
for  its  payment.  We  do  not  think  tiiat  it  was  at  the  option  of  the  com- 
pany to  cancel  the  policy.  They  had  the  right  to  claim  a  dissolution  of 
the  contract  for  non-payment  of  the  premium  upon  putting  the  other 
party  in  mora.  Neither  do  we  think  that  Bader  can  be  considered  as 
an  agent  of  the  plaintiff  clothed  with  power  to  consent  to  the  annul- 
ment of  tiie  policy.  '  It  is  clear  we  think,  that  Bader  had  no  agency  in 
the  business  further  than  to  apply  at  the  request  of  the  plaintiff  for  a  re- 
newal of  the  policy,  the  previous  one  having  expired.  No  payment 
was  demanded  of  him.  The  policy  was  not  delivered  to  him  and  ho 
was  without  further  instructions  or  authority  from  the  plaintiff  than  to 
request  a  renewal  of  the  policy. 
8 
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An  examinatioo  of  the  evidence  inclines  us  to  believe  therc^  is  error 
in  the  decree  of  the  lower  court  in  regard  to  the  valae  of  the  property. 
One  witness  pats  its  yalae  at  $2200;  another,  at  from  $1800  to  $2000; 
a  third,  at  $1800;  this  witness  appraised  the  property  in  Jnly,  1869 ;  be 
pat  the  entire  property,  lot  and  bailding  at  $1800.  He  was  of  the 
opinion  that  the  improvements  alone,  separately  from  the  lot  of  groand^ 
were  worth  $1000.  Assuming  a  medium  estimate  from  the  several 
amounts  fixed  by  the  witnesses,  $2000  may  be  taken  for  the  valne 
of  the  entire  property.  From  this  sum  deduct  $800,  the  price  for 
which  the  naked  lot  sold  after  the  fire,  there  are  then  $1200  left,  fronts 
which  should  be  deducted  $38,  the  unpaid  premium  and  the  remainder 
then  is  $1162,  the  amoant  for  which  judgment  should  be  rendered. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  decree- 
ing the  plaintiff  entitled  to  fourteen  hundred  dollars,  be  annulled  and 
set  aside,  and  it  is  now  ordered  that  the  plaintiff  recover  from  the  de- 
fendant the  sum  of  eleven  hundred  and  sixty-two  dollars  with  legal 
interest  from  judicial  demand  and  costs  of  suit,  the  plaintiff  and  ap- 
pellee paying  costs  of  this  appeal. 


No.  5358. 

Succession  of  Francois  Babin — Opposition  to  account  of  Admin- 
istratrix. 

The  right  of  the  admhiiatratrix  to  revoke  her  power  of  attorney  to  administer  the  affidrs  of 
the  estate  which  she  had  in  charge,  can  not  be  doubted.  All  acts  done  by  her  agents 
under  said  special  power,  subseqnently  to  the  revocation  and  notice  to  them  of  the  revo- 
cation, can  not  be  considered  as  binding  upon  her.  The  account  filed  by  them  was  with- 
out effect  and  tiie  court  a  qua  erred  in  acting  upon  it. 

APPEAL  from  the  Parish  Court,  parish  of  Jefferson.    Hyman,  J. 
Charles  Louque,  for  the  administratrix,  appellant.    J,  J,  <&  A,  J'. 
Boman,  for  opponents  and  appellees.     W.  W.  Edwards ^  for  absentee. 

Taliaferro,  J.  Margaret  Babin,  one  of  the  heirs  of  Francois  Babia 
and  wife  of  Wattigny  was  appointed  administratrix  of  her  father's 
estate  in  September,  1873,  in  place  of  August  Babin,  the  former  admin- 
istrator, who  left  the  State  permanently  without  making  a  settlement 
of  his  administration.  She  gave  as  sureties  on  her  bond  Louis  Gordon 
and  Frederick  Diebel.  The  conditions  upon  which  they  agreed  to  be- 
come her  sureties  were,  that  she  should  give  the  entire  and  exclusive 
control  of  the  business  of  the  estate  to  Messrs.  J.  J.  &  A.  J.  Roman,  attor* 
neys  at  law.  They  became  her  attorneys  in  fact,  also  under  special 
power.  The  attorneys,  accordingly,  took  the  affairs  of  the  estate  in 
charge  and  continued  in  the  settlement  of  its  affairs  until  January  or 
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Febraary,  1874,  when  the  altercation  arose  which  has  connected  itself 
with  the  administration  of  this  estate.  On  December  23,  1873,  the 
administratrix  addressed  to  her  attorneys  a  letter  of  revocation  of 
her  anthority  previously  given  to  them  to  act  for  her  in  regard  to  the 
estate,  This  letter,  it  seems,  was  delivered  to  them  on  the  day  of  its 
date.  She  again  wrote  to  her  attorneys  on  the  twenty-ninth  of  Janu- 
ary, 1874,  rebuking  them  for  presenting  a  tableau  as  her  attorneys  and 
formally  discharging  them  as  sncli.  This  letter  was  delivered  to  them, 
as  appears  by  the  testimony  of  a  witness,  on  the  day  after  it  was  writ- 
ten. The  attorneys  filed  an  account  of  the  administration  of  the  estate 
on  the  twenty- fourth  of  January.  The  administratrix  had  previously, 
on  the  fifteenth  of  that  month,  filed  an  account  which  was  signed  by 
herself  and  husband.  A  number  of  oppositions  were  filed  to  the  ac- 
eonnt  presented  by  the  administratrix.  The  larger  number  of  ttie  op- 
ponents prayed  that  the  account  filed  by  the  attorneys  in  her  name  be 
homologated.  The  judge  a  quo  recognized  the  account  filed  by  the 
attorneys  as  the  proper  and  legal  one,  and  proceeded  to  consider  it 
against  the  exceptions  and  opposition  ot  the  administratrix.  He  ren- 
dered an  order  homologating  the  account  allowing  a  claim  of  $25  for 
work  done  on  the  property  of  Francois  Babin,  which  had  been  disal- 
lowed by  the  attorneys.  The  oppositions  to  the  account  of  the  admin- 
istratrix were  sustained,  and  her  account  made  to  correspond  with  the 
second  one  as  amended  by  the  court.    The  administratrix  has  appealed. 

We  regard  the  proceedings  as  wholly  irregular.  The  right  of  the  ad- 
ministratrix to  revoke  her  power  of  attorney  can  not  be  questioned. 
All  acts  done  by  tliem  subsequently  to  the  revocation  and  notice  to 
them  of  the  revocation  can  not  be  considered  as  binding  upon  her. 
The  account  filed  by  them  was  without  effect  and  the  court  erred  in 
acting  upon  it. 

There  are  several  bills  of  exception  in  the  record  which  it  is  not  im- 
portant in  this  case  to  pass  on. 

It  is  therefore  ordered  that  the  judgment  of  the  Parish  Court  bean- 
nulled  and  reversed.  It  is  further  ordered  that  the  account  filed  by  the 
attorneys  be  stricken  from  the  record  of  the  proceedings  in  the  matter 
of  the  succession  of  Francois  Babin  deceased,  and  that  the  following 
changes  and  amendments  be  made  in  the  account  filed  by  the  adminis- 
tratrix, viz :  The  clerk's  opposition  is  dismissed  and  his  claim  for  fees 
be  allowed  only  for  $40  55.  The  opposition  of  Edwards,  curator  ad 
koe,  is  sustained  and  his  claim  for  $40  allowed.  In  like  manner,  the  op- 
position of  Charvet  &>  Duplantier  for  attorneys  fees  is  sustained  and 
their  claim  for  $61  85  be  allowed.  The  claim  of  J.  J.  &  A.  J.  Roman  for 
$250  is  allowed ;  so  also  the  claim  of  Kaiser  for  curbing  be  allowed  for 
$72  instead  of  $50,  as  fixed  by  the  administratrix.    The  claim  of  Con- 
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Dell  for  paviDg  is  allowed  for  the  amount  of  his  bill  $141  10.  Against 
the  claim  of  Aagust  Babin  for  $25  for  work  done  for  his  father  Francois 
Babin,  the  administratrix  offers  the  prescription  of  three  years.  This 
must  prevail.  The  evidence  shows  the  work  was  done  eight  or  nine 
years  before  the  claim  was  presented.  The  oppositions  of  J.  J.  &  A.  J. 
Roman,  of  Gordon  &  Diebel,  so  far  as  they  pray  the  account  of  the  ad- 
ministratrix to  be  rejected  and  stricken  out,  are  overruled  as  irrelevant. 

The  opposition  of  the  said  Diebel  is  sustained  so  far  as  relates  to  his 
claim  for  notarial  fees,  and  he  is  allowed  the  full  amount  claimed,  viz  : 
$73  50  instead  of  $50  for  which  he  is  placed  on  the  tableau.  The 
sheriff's  claim  is  allowed  for  $18  70  instead  of  $10  allowed  by  the  ad- 
ministratrix. 

It  is  lastly  ordered  that  the  account  of  the  administratrix,  as  herein 
altered  and  amended,  be  approved  and  homologated.  The  costs  of 
these  proceedings  to  be  borne  by  the  succession. 


No.  3912. 
John  Page  v,  Nicholson  &  Co. 


Where  the  terms  of  the  contract  for  building  were,  that  "  no  extra  was  to  be  admitted  or 
allowed  for,  unless  executed  under  written  authority,  and  all  omissions,  additions  or 
alterations  should  be  estimated  for,  and  the  value  thereof  agreed  upon  by  the  superiii' 
tendent,  and  added  to  or  deducted  ft-om  the  contract  sum,  as  the  case  may  be,  by  an 
endorsement,  or  no  allowance  for  the  same  shall  be  made  by  the  other  party ;  *' 

Held— That  certain  items  of  extra  work  claimed  by  plaintiff,  could  not  be  proved  by  parol 
evidence  under  the  contract,  and  second,  because  they  were  outside  of  the  contract,  in 
no  manner  connected  with  the  specifications  in  the  contract,  and  contrary  to  the  aUega- 
tions  in  the  petition. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leaumont^ 
J.     Semmes  i&  Tluirp  for  plaintitf  and  appellee.     Breaux^  Fenner  dt 
Mall,  for  defendants  and  appellants. 

Morgan,  .1.  Defendants  appeal  from  a  judgment  condemning  them 
to  pay  the  plaintiff  $984  89,  for  extra  work  done  on  a  certain  building 
constructed  for  them  by  plaintiff.  The  allegation  in  tlie  petitioD  is 
that  during  the  progress  of  the  work  certain  alterations  and  additions 
were  made  thereon  at  tlio  request  of  the  defendants,  and  their  claim 
for  the  amount  above  stated  is  the  result  of  this  work. 

The  terms  of  the  contract  were  that  "no  extra  to  be  admitted  or 
allowed  for,  unless  executed  under  written  authority,"  ♦  ♦  •  '*  and  all  such 
omissions,  additious  or  alterations  shall  be  estimated  for,  and  the  value 
thereof  agreed  upon  by  the  superintendent,  and  added  to  or  deducted 
from  the  contract  sum,  as  the  case  may  be,  by  an  endorsement,  or  no 
allowance  will  be  made  for  the  same  by  the  other  party." 


r 
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On  the  trial  the  plaintiff  offered  to  prove  and  did  prove  by  parol, 
items  of  extra  work  amonDting  to  $1378  70,  wliicb  is  more  than  the 
sam  claimed  to  be  dae. 

To  this  evidence  the  defendants  objected  on  the  groandf>,  first — that, 
these  items  coald  not  be  proved  by  parol,  under  the  contract,  and 
second — ^tbat  they  were  outside  the  contract  and  in  no  manned  con^ 
oected  with'  the  specifications  in  the  contract,  which  was  contrary  to 
the  allegations  in  the  petition. 

Both  objections  were  good,  and  the  testimony  should  have  been  ex- 
ckded.    This  leaves  the  plaintiff  without  any  case. 

It  is  therefore  ordered,  adjudged  and  decret^d  that  the  judgment  of 
the  District  Court  be  avoided,  annulled  and  reversed,  and  that  there* 
be  judgment  in  favor  of  defendant  with  costs. 

Rehearing  refused. 


No.  3884. 
Steamboat  Carrie  Converse  and  Owners  v.  Jacob  Feitig  et  als. 

PhintiffB  are  not  flooking  in  this  case  to  recover  a  spedfio  piece  of  property  which  they 
allege  to  have  been  unlawfully  taken  from  them  and  found  in  the  possession  of  defend- 
anta.  The  petition  declares  upon  an  indebtedness,  inasmuch  as  the  petitioners  say  that 
defeodants  are  indebted  to  them  in  a  certain  sum  of  money,  which  one  in  their  employ 
nnlawfally  took  firom  them  and  which  was  subsequently  taken  from  him  in  an  unlawful 
manner  by  defendants  who  keep  a  gambling  establishment.  The  court  a  qua  did  not  err 
in  diamiasing  the  petition  which  showed  no  cause  of  action. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Hieard, 
J.     Given  Campbell,  J,  A.  Bossier,  for  plaintifiEs  and  appellants. 
A.  J.  Atocha,  tor  defendants  and  appellees. 

Morgan,  J.  PlaintifiPs  allege  that  on  the  eiglith  May,  1871,  they  were 
the  owners  of  $2200  in  United  States  currency ;  that  on  that  day  W.  A. 
Devennoy,  who  was  then  in  their  employ,  unlawfully  took  this  money 
and  went  with  it  to  a  gambling  house,  kept  and  owned  by  the  defend- 
ants, where,  by  means  of  pursuasions  and  inducements,  and  by  plying 
him  with  liquor,  they  induced  him  to  gamble  and  bet  against  a  banking 
game  in  their  house,  called  faro,  and  that  by  unlawful  devices  and 
tricks,  they  got  possession  and  control  of  this  money.  They  allege 
that  they  had  no  knowledge  of  these  facts  at  the  time  they  were  trans- 
piring, and  that  they  did  not  countenance  or  consent  to  them;  that 
no  legal  title  to  this  money  ever  passed  from  them  to  Devennoy,  or  to 
the  defendants  who  unlawfully  obtained  possession  of  it,  and  have 
converted  the  same  to  their  own  use;  that  they  have  amicably  de- 
manded payment  of  the  sum  thus  illegally  detained  from  them  by  the 
defendants,  wherefore,  they  pray  for  judgment  against  them  in  solido 
for  $2200. 
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It  will  be  observed  that  the  plaintiffs  are  not  seeking  to  recover  a 
specific  piece  of  property  which  they  allege  to  have  been  unlawfully 
taken  from  them  and  found  in  the  possession  of  the  defendants.  The 
petition  declares  upon  an  indebtedness;  they  allege,  in  terms,  that  the 
defendants  are  indebted  to  them  in  the  sum  claimed  and  for  the  reasons 
above  stated.  In  other  words,  they  say  that  tlie  defendants  are  indebted 
to  them  because  one  in  their  employ  unlawfully  took  their  money^ 
which  money  was  unlawfully  taken  from  their  employe  by  the  de- 
fendants. 

We  think  with  the  district  jadge,  that  they  disclose  no  cause  of 
action,  and  that  their  petition  was  properly  dismissed. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5386. 

Daniel  and  James  D.  Edwards  v.  The  Bringibr  Sugar  Extract- 
ing Company — Third  Opposition  of  M.  S.  Bringier. 

Whore  a  patent,  transferred  for  fall  paid  in  stock  to  a  company,  was  sabeequently  aeised 
and  sold  by  the  creditors  of  said  company,  and  bought  by  the  original  proprietor  of  aaid 
patent,  who  paid  the  amount  of  the  sale  into  the  sheriff's  hands,  and  claimed  the  same 
by  virtue  of  his  vendor's  alleged  privilege,  as  third  opponent; 

Held— That  the  clause  in  the  charter  that  the  full  paid  stock  should  not  be  issued  until  the 
ordinary  stock  should  be  taken,  and  itsnou  issuance  in  consequence  thereof,  did  not  make 
the  third  opponent  any  the  less  the  owner  of  his  shares.  Considering  his  transaction  witli 
the  company  as  a  sale,  he  received  the  price,  and  hence  has  no  vendor's  privilege,  nor 
would  he  have  any  if  considered  as  an  exchange. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  CuUom, 
J.  Hornar  &  Benedict,  for  plaintiffs  and  appellants.  A,  Canonge, 
for  M.  S.  Bringier,  third  opponent  and  appellee. 

Howell,  J.  The  plaintiffs,  haying  judgment  against  the  defend- 
ants, caused  a  certain  United  States  patent  to  be  seized  and  sold  by 
the  sheriff'.  It  was  adjudicated  to  M.  S.  Bringier,  the  original  patentee, 
who  paid  the  price  to  the  sheriff  and  claimed  the  same  by  third  oppo- 
sition, by  virtue  of  his  alleged  yendor*8  privilege.  From  a  judgment 
in  his  favor  the  plaintiffs  have  appealed. 

It  is  shown  by  the  evidence  that  the  third  opponent  transferred  to 
the  defendant  company  the  patent  in  question,  for  and  in  consideration 
of  three  thousand  three  hundred  and  thirty- tliree  shares  of  the  stock 
of  the  company,  and  that  he  appeared  on  the  books  of  the  company 
and  in  the  charter,  as  the  owner  of  said  stock.  The  clause  in  the 
charter  that  the  full  paid  stock  (of  which  opponent's  was  part)  should 
not  be  issued  to  the  stockholders  until  all  the  ordinary  stock  should 
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be  taken,  did  not  make  the  third  opponent  any  the  Iosb  the  owner  of 
his  sbares.  He  was  recognized  as  the  owner  thereof,  and  so  was  his 
right  to  dispose  of  a  part  as  he  did,  the  transfer  to  be  completed  at 
thfi  proper  time.  Considering  his  transaction  as  a  sale,  we  think  he 
reeeived  the  price,  and  hence  he  has  no  privilege  as  vendor.  As  an 
exchange,  he  clearly  has  not  a  vendor's  privilege. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
aod  tliat  the  demand  of  third  opponent  be  dismissed,  with  costs. 


No.  5405. 

E.  A.  Dbslonde,   Testamentary  Executor  v.  The  State  National 

Bank. 

Wliere  it  clearly  appears  that  neither  the  motion  in  open  court  was  made,  nor  an  order 
granting  an  appeal  was  obtained  within  the  required  time,  the  motion  to  dismiss  must 
pre^aiL 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    iTaw- 
Kiw,  J.     Orover  dc  Hunton,  for  plaintiff  and  appellee.    J,  McCoU' 
neU,  for  defendant  and  appellant. 

On  Motion  to  Dismiss. 

Taliaferro,  J.    The  grounds  for  this  motion  are : 

First — ^That  the  motion  for  a  suspensive  appeal  was  not  made  in  open 
court  within  ten  judicial  days  after  the  judgment  of  the  Superior  Dis- 
trict Court  was  signed. 

Second — That  there  was  no  order  of  the  judge  of  the  Superior  Court 
allowing  a  suspensive  appeal  or  iixing  the  amount  of  security  on  the 
appeal  bond  within  ten  judicial  days  after  the  judgment  was  signed. 

Third — Because  tbe  judge  of  the  Superior  District  Court  did  not, 
within  ten  judicial  days  after  the  signature  of  the  judgment,  cause  the 
order  for  a  suspensive  appeal  to  be  entered  upon  the  minutes  of  the 
court  as  required  by  law. 

Fourth — Because  the  appeal  was  not  taken  and  allowed  in  the  man- 
ner and  within  the  time  required  by  law  to  operate  as  a  suspensive 
appeal. 

Fifth — Because  the  judgment  was  rendered  upon  confession. 

It  appears  clearly  that  neither  the  motion  in  open  court  was  made 
nor  an  order  granting  an  appeal  obtained  within  the  required  time. 

The  motion  to  dismiss  must  prevail.  21  An.  481 ;  20  An.  336 ;  17 
Ab.2.3. 

It  is  ordered  that  the  appeal  in  this  case  be  dismissed. 
Behearing  refused. 
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No.  2638. 
Dennis  Cronan  v.  Edward  Cochran  et  als. 

Where  a  bill  of  exceptions  was  taken  to  the  admission  in  evidence  of  an  act  of  sale  set  np  by 
defendant  as  the  source  of  his  title,  on  the  ground  that  the  vendor  was,  when  she  execu- 
ted the  act,  a  married  woman  unauthorized  in  any  manner  to  execute  the  deed; 

Held— that  the  court  a  qtta  did  not  err  in  admitting  the  evidence.  The  want  of  authorlzar- 
tion  of  the  husband,  or  of  that  of  the  court  if  the  husband  refused  his  assent,  rendered 
the  act  she  performed  a  relative  nullity  only,  and  one  which  only  the  husband  or  wlfe^ 
or  their  heirs,  could  set  up  proceedings  to  annul. 

The  right  of  the  party  assailed  in  a  petitory  action  to  inquire  into  the  validity  of  the  pco- 
ceedings  under  which  the  party  attacking  acquired  title  can  admit  of  no  doubt. 

A  purchaser  at  sherifTs  sale  can  not  maintain  a  petitory  action  to  recover  the  property^ 
where  it  has  not  been  actually  taken  possession  of  by  the  sheriff  in  making  the  seizure. 

An  adjudication  under  an  illegal  or  insufficient  seizure  conveys  no  title. 

In  this  case,  the  whole  proceeding  purporting  to  be  in  rem  was  carried  on  up  to  the  very  day 
of  the  sale  without  the  knowledge  of  the  defendant,  the  owner  of  the  property,  who  was 
by  himself  or  tenants  in  actual  possession  thereof.  The  special  law  establishing  certain, 
formalities  to  be  observed  in  Judicial  proceedings  in  order  to  constitute  a  seizure  of  real 
estat«  in  the  parishes  of  Orleans  and  Jefferson,  does  not  apply  to  a  case  of  ^is  sort. 
That  law,  acta  of  1857,  p.  18.*),  directs  that  notice  is  to  be  given  to  the  party  whose  prop- 
erty is  to  be  seized,  to  be  followed  by  the  recording  oi  the  notice  in  the  office  of  the  re- 
corder of  mortgages. 

APPEAL  form  the  Seventh  District  Court,  parish  of  Orleans.     Col- 
lenSyJ.    Hornor  <&  Benedict,  ioT  plaintiff  and  appellant.    Jerome 
Meunier,  for  defendant  and  appellee. 

Taliaferro,  J.  This  is  a  petitory  action  to  recover  a  lot  of  ground 
with  the  buildings  and  improvement  on  it,  situated  in  the  Third  Dis- 
trict of  New  Orleans. 

The  petitioner  prays  to  be  decreed  owner  of  the  premises,  and  for 
rent  for  the  same  during  the  time  he  has  been  deprived  of  the  use  and 
enjoyment  of  the  property. 

The  answer  is  a  general  denial.  The  defendant  avers  that  he  bought 
the  property  in  question  from  Mrs.  Julia  Zoe,  widow,  by  a  former  mar- 
riage, of  John  Sharkey,  by  notarial  act  dated  June  11,  1864,  and  that 
he  has  been  in  continuous  possession  of  it  ever  since.  By  way  of  re- 
convention, the  defendant  alleges  tiie  judgment  under  which  plaintiff 
sets  up  title  to  be  null  and  void  and  without  effect.  He  calls  in  war- 
ranty his  vendor,  and  p^aj  s  judgment  over  against  her  if  judgment  be 
rendered  against  him.  He  prays  that  plain  tiff's  suit  be  dismissed  and 
that  he  have  judgment  in  his  favor.  Judgment  was  rendered  in  his 
favor,  and  the  plaintiff  has  appealed. 

The  plaintiff  derives  title  from  h  sheriff's  sale,  made  under  an  execa- 
tion  issued  upon  a  judgment  obtained  by  himself  in  a  suit  styled 
Dennis  Cronan  v.  A  XiOt  of  Ground,"  etc.,  numbered  9865  of  the 
docket  of  the  Sixth  District  Court  of  New  Orleans. 

The  defendant  exhibits  as  the  muniment  of  his  title  a  notarial  sale 
and  transfer  of  the  property  claimed  by  the  plaintiff  from'  the  said 
Mrs.  Sharkey,  then  wife  of  one  McCoUum,  dated  June  11,  1864. 


'^ 
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The  plaintiff  iDtrodnces  in  evidence  the  record  of  the  suit  No.  9865 
of  the  Sixth  District  Coart,  by  which  we  learn  that  the  plaintiff  was 
under  contract  with  the  city  of  New  Orleans,  aboat  the  year  1860,  to 
eoDstrnct  the  sidewalks  on  Spain  street,  a  work  which  he  performed, 
and  which  was  accepted  by  ihe  city.  In  the  performance  of  this  job  he 
constructed  the  sidewalk  in  front  of  the  lot  of  ground  in  controversy, 
the  cost  of  which  amounted  to  seventy-nine  dollars  and  eighty-seven 
cents.  In  February,  1862,  the  plaintiff  by  a  proceeding  in  rem  caused 
the  property  to  be  provisionally  seized,  on  the  ground  that  after  dili- 
gent inquiry  he  was  nnable  to  ascertain  who  the  owner  was,  and  that 
he  had  a  privilege  upon  the  property.  A  curator  ad  ^oc  was  appointed 
to  represent  the  unknown  party,  contradictorily  with  whom  plaintiff 
had  judgment  with  recognition  of  the  lien  and  privilege  claimed.  The 
property  was  sold  under  thisi.  jnd.iment  and  the  plaintiff  bought  it.  A 
bill  of  exceptions  was  taken  to  the  admission  in  evidence  of  the  act  of 
Bale  set  up  by  the  defendant  a^^  the  source  of  his  title,  on  the  ground 
that  the  vendor  was,  when  she  executed  the  act,  a  married  woman, 
unauthorized  in  any  manner  to  execute  the  deed.  We  think  the  court 
did  not  err  in  admitting  it.  The  want  of  authorization  of  the  husband 
or  of  that  of  the  court,  if  the  husband  refused  his  assent,  rendered  the 
act  she  performed  a  relative  nullity  only  ^  and  one  which  only  the  hus- 
band or  wife  or  their  heirs  could  set  up  proceedings  to  annul.  Civil 
Code,  article  133;  5  An.  369  j  9  An.  216 ;  10  An.  433;  17  An.  204. 

Two  other  bills  of  exceptions  were  taken  by  the  plaintiff.  One  to 
the  question  put  by  the  defen<lant's  counsel  to  the  defendant  himself, 
whether  in  the  proceeding  of  Cronan,  the  plaintiff  against  the  property, 
notice  of  seizure  had  been  served  upon  the  defendant.  The  other  was 
to  the  refusal  of  the  judge  to  strike  out  of  the  defendant's  answer  all 
portions  thereof  which  allege  error  in  the  proceedings  in  the  suit  No, 
^65,  on  the  ground  that  the  iudgraent  rendt  red  in  that  suit  was  res 
judicata  between  the  parties  tliereto ;  and  that  Cochran  acquired  no 
rights  to  the  property  other  than  those  of  his  vendor,  who  is  estop- 
ped by  law  from  contesting  said  proceedings,  as  it  is  alleged  said 
vendor  was  present  in  the  parish  when  the  sale  was  made  under 
which  Cronjin  acquired  title  and  suffered  the  same  to  be  made  without 
opposition.  The  purport  of  both  these  bills  are  to  the  same  effect, 
and  they  may  be  disposed  of  together. 

The  right  of  the  party  assailed  in  a  petitory  action  to  inquire  into 
the  validity  of  the  proceedings  under  which  the  party  attacking  ac- 
quired title  can  admit  of  no  doubt.  The  decisions  of  this  court  have 
been  frequent  on  this  point.  See  the  case  ot  Surgi  v.  Colnier,  22  An. 
20,  and  cases  there  referred  to,  and  also  8  N.  S.  105 ;  5  An.  678,  and 
llAn.  76J. 
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We  think  the  defeDdant  has  been  saccessful  in  showing  the  nullity 
of  the  judgment  set  up  as  the  basis  of  Cronan's  title.  The  defendant 
sets  out  by  announcing  that  it  was  essential  to  the  validity  of  Cronan*8 
provisional  seizure  that  he  should  have  had  a  privilege,  and  that  the 
owner  of  the  property  should  have  been  unknown.  He  then  adduces 
in  evidence  the  following  facts  to  show  that,  at  the  time  the  writ  of 
provisional  seizure  was  issued,  Cronan  had  no  privilege.  The  survey- 
or's certificate,  declaring  the  account  correct,  is  dated  twenty-fourth  of 
February,  1860.  The  order  of  court  for  the  issuance  of  the  writ  of 
provisional  seizure  was  rendered  on  the  fourth  of  November,  1862, 
more  than  two  years  after  the  date  of  the  surveyor's  certificate.  The 
plaintiff  bases  his  right  to  privilege  on  the  act  of  1840,  p.  51,  sec.  7. 
The  defendant  rejoins  by  referring  to  the  proviso  in  that  act  which 
declares  ''that  the  privilege  shall  only  exist  when  the  account  for 
paving,  certified  by  the  treasurer  and  controller,  shall  have  been  duly 
recorded  in  the  mortgage  office  of  this  city,  and  shall  exist  only  for 
two  years  after  the  tax  has  become  due.  If  the  registry  were  ever 
made,  it  was  not  until  two  years  after  the  debt  became  due,  when  the 
right  to  the  privilege  and  the  privilege  itself,  if  existing,  was  pre- 
scribed. It  appears  that  the  surveyor's  certificate  was  recorded  in  the 
mortgage  office  on  the  ninth  of  January,  1863.  The  defendant  shows 
that  the  house  was  occupied  by  the  same  tenant  at  the  time  of  the 
construction  of  the  sidewalks,  and  continuously  afterward  until  1865; 
that  this  tenant  knew  the  property  to  belong  to  Mrs.  Sharkey,  rented 
it  from  her  agent  Nim,  and  afterward  directly  from  her  and  paid  his 
rent  to  her.  The  property  v  as  assessed  in  Mrs.  Sharkey's  name  for 
the  years  1861  and  1863.  By  ordinary  diligence  the  plaintiff,  it  seems, 
might  have  ascertained  that  the  owner  of  the  property  was  not  un- 
known. The  seizure  of  the  property  was  a  mere  paper  seizure.  Actual 
corporeal  possession  of  the  property  by  the  sheiiff  was  never  effected. 
The  jurisprudence  on  this  subject  is  well  determined  by  numerous 
decisions  of  this  court.  An  actual  taking  into  possession  of  the  prop- 
erty by  the  sheriff  is  essential  to  the  validity  of  a  seizure.  It  was 
held  in  the  case  ot  Cone  v.  Stafford,  24  An.  262,  that  a  purchaser  at 
sheriff's  sale  could  not  maintiiin  a  petitory  action  to  recover  the  prop* 
erty  where  it  had  not  been  actually  taken  possession  of  by  the  sheriff 
in  making  the  seizure. 

In  the  case  before  us  this  whole  proceeding,  purporting  to  be  in  remy 
it  is  shown  was  carried  on  up  to  the  very  day  of  the  sale  without  the 
knowledge  of  the  defendant,  the  owner  of  the  property,  who  was  by 
himself  or  tenants  in  the  actual  possession  of  the  property.  An  adju- 
dication under  an  illegal  or  insufficient  seizure  conveys  no  title.  11  An. 
761 ;  12  An.  275. 
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The  sheriff  recites  in  his  return  that  he  ^'notified  personally  John 
Calbertson,  curator  ad  hoc  for  the  unknown  defendant,  of  the  seizure, 
and  caused  said  seizure  to  be  recorded  in  the  office  of  the  recorder  of 
mortgages  for  the  parish  of  Orleans  and  city  of  New  Orleans.'*  It  has 
been  fully  shown,  as  we  have  seen,  that  the  owner  of  the  property  was 
not  unknown,  but,  on  the  contrary,  that  he  was  in  the  possession  of  the 
property  pretended  to  have  been  provisionally  seized  at  the  time  it  was 
made.  The  special  law  establishing  certain  formalities  to  be  observed 
ID  judicial  proceedings,  in  order  to  constitute  a  seizure  of  real  estate 
io  the  parishes  of  Orleans  and  Jefferson,  do  not  apply  in  a  case  of  this 
sort.  That  law,  acts  of  1857,  p.  185,  directs  that  notice  is  to  be  given 
to  the  party  whose  property  is  to  be  seized,  to  be  followed  by  the  re- 
cording of  the  notice  in  the  office  of  the  recorder  of  mortgages.  See 
Bevised  Statutes,  sections  3625,  3626,  3627  and  3628.  We  can  regard 
the  judgment  of  Cronan,  under  which  he  sets  up  title  to  the  property, 
in  no  other  light  than  a  mere  nullity,  and  conferring  no  riglit  upon 
him. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  of  the  dis- 
trict court  be  affirmed  with  costs. 


No.  1^918. 

Michael  Mullbr  v.  H.  L.  Stone  and  Willoz   &   Rostand — Mart 
Catherine  and  William  Mdller,  Intervenors. 

The  proprietor  of  a  buildinji;  leased  to  a  tenant  ia  not  liable  in  damages  to  third  parties  re- 
salting  from  the  nse  to  which  the  tenant  may  pat  the  leased  property,  unless  it  be  shown 
thai,  at  the  time  the  lease  was  made,  he  knew  the  uses  and  purposes  the  tenant  would 
apply  it  to,  and  that  such  use,  from  the  nature  of  the  business,  would  prove  a  nuisance. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    Dibble^ 
J.    Jury  trial.    Semmes  &  Motty  for  plaintiff  and  intervenors,  ap- 
pellees.    Hays  de  NeWf  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  alleges  that  he  is  the  owner  of  cer- 
tain lots  of  ground  and  the  buildings  thereon  situated  at  the  corner  of 
Gravier,  Front  and  Fulton  streets,  in  New  Orleans;  that  the  house  he 
occupies  at  thatl(»cality  is  used  both  for  the  purposes  of  his  business  and 
ag  his  family  residence;  the  upper  story  of  the  building  being  appro- 
priated for  the  use  of  the  family,  the  lower  story  being  used  for  a  re- 
freshment saloon.  He  complains  that  the  adjoining  building  owned  by 
the  defendant  Stone,  and  leased  by  him  to  Willoz  &  Rostand,  is  used  by 
the  lessees  for  the  purpose  of  carrying  on  a  sugar  refinery,  in  the  op- 
perating  of  which  a  steam  engine  of  great  power  is  used  on  the  base- 
ment story  of  the  building;  that  the  working  of  this  engiue,  which 
is  in  operation  night  and  day,  causes  himself  and  family  an  annoyance 
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which  is  iDsappoTtable;  that  the  force  of  this  steam  power  rocks  the 
fouDdation  of  the  plaintiff's  building,  causing  a  tremor  and  cracking  of 
the  walls,  which  threaten  the  destruction  of  the  entire  fabric^  that  for 
the  safety  of  his  family  and  to  relieve  them  from  the  constant  noise,  agita- 
tion and  vapors  proceeding  from  the  action  of  the  steam  engine,  he  has 
been  compelled  to  remove  them  to  another  residence  for  their  safety  and 
comfort.  He  alleges  that  from  the  same  cause  he  has  been  injured  in 
his  business  by  the  loss  of  the  patronage  of  his  friends,  who  decline 
coming  to  his  saloon  in  consequence  of  the  unsafe  and  uncomfortable 
condition  of  the  plaintiff's  establishment  superinduced  from  the  afore- 
said causes.  He  prays  damages  to  the  amount  of  ten  thousand  dollars, 
and  that  the  defendants  be  injoined  from  operating  the  said  steam  en- 
gine in  their  said  building  to  the  danger  and  annoyance  of  the  plain- 
tiff. Catherine  Muller  and  William  MuUer  alleging  that  they  are  ownera 
to  the  extent  of  an  undivided  half  share  and  interest  of  the  property 
occupied  by  the  plaintiff,  and  from  the  proper  use  and  enjoyment  of 
which  he  is  debarred  by  the  defendants,  intervene*!  in  this  case  joining 
the  plaintiff  and  adopting  all  the  allegations  of  his  petition. 

The  defendants  put  in  a  general  denial — aver  that  they  have  paid  the 
city  of  New  Orleans  two  hundred  and  four  dollars  as  a  license  for  car- 
rying on  their  sugar  refinery  in  the  building  referred  to  by  the  plaintiff; 
that  the  payment  of  this  license  and  the  granting  of  the  permit  by  the 
city  to  them  was  preceded  by  an  examination  of  the  building  by  the 
city  surveyor  who  reported  the  same  to  be  of  sufficient  strength  to  pre- 
vent motion  or  vibration  from  the  action  of  the  steam  engine  used  by  the 
defendants.  The^  aver  also  the  payment  of  a  State  license  for  the 
same  privilege.  They  pray  that  the  plaintiff's  demand  be  rejected,  and 
that  the  city  of  New  Orleans  as  their  warrantor,  be  called  in  to  defend 
them  against  the  action.  The  city  excepted  that  the  defendants  have 
no  cause  of  action  ;  that  the  permibsion  granted  to  them  by  no  means 
binds  the  city  to  maintain  them  in  the  use  of  the  premises  permitted  to 
be  used. 

The  case  was  tried  before  a  jury,  who  awarded  damages  in  favor  of 
the  plaintiff  for  the  sum  of  fifteen  hundred  dollars.  The  defendant^ 
Stone,  ha«  appealed.  Two  bills  of  exceptions  were  taken  by  defendants. 
Both  refer  to  the  charge  of  the  judge  to  the  jury.  We  do  not  find  error 
in  the  charge  given  to  the  jury  and  think  the  exceptions  were  not  well 
taken. 

We  think  the  plaintiff  has  fully  made  out  a  case  which  entitles  him 
to  relief.  The  important  inquiry  is  whether  Stone,  the  proprietor  of  the 
building  leased  to  Willoz  &  Rostand,  is  liable  in  damages.  We  have 
seen  that  the  judgment  of  the  lower  court  condemned  the  proprietor 
and  the  lessees  in  solidOt  and  that  Stone,  the  owner  of  the  leased  prem- 
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i&e8,  has  alone  appealed.  Stone,  it  is  shown  at  the  time  the  lease  was 
made  by  his  agents,  Green  &  Elder,  was  residing  in  the  State  of  Mass- 
achusetts Under  date  of  July  9,  1870,  Green  &  Elder  wrote  to  Stone 
Bsying,  '*  Mr.  Willoz  wants  the  premises  to  put  in  apparatus  for  reboil- 
iiig  molasses,''  etc.  On  the  fourteenth  of  the  same  month,  Stone  ans- 
wers, ''  1  prefer  renting  them  (the  stores)  for  some  other  purpose,  but, 
OD  the  conditions  he  names,  that  the  floors  should  not  be  cut,  the  build- 
ings to  be  returned  as  clean  and  in  the  same  good  condition  as  he  re- 
ceives them,  etc.,  you  may  let  him  have  them  for  three  years  at  $2500 
for  the  first  year,  $3000  for  the  second  and  $3500  for  the  third."  A 
sugar  refinery  was  established  on  the  premises  instead  of  placing 
therein  apparatus  for  reboiling  molasses.  The  proprietor  of  a  building 
leased  to  a  tenant,  it  has  been  held,  is  not  liable  in  damages  to  third 
parties  resulting  from  the  use  to  which  the  tenant  may  put  the  leased 
property  unless  it  be  shown  that  at  the  time  the  lease  was  made  he 
knew  the  uses  and  purposes  the  tenant  would  apply  it  to,  and  that  such 
use  from  the  nature  of  the  business  would  prove  a  nuisance.  4  Denio, 
p.  317. 

We  think  that  Stone  can  not  be  held  responsible  for  the  manner  in 
which  the  sugar  refinery  may  have  injured  the  business  ot  the  plaintiff. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  courts  so  far 
as  it  condemns  the  defendant^  Stone,  to  pay  damages  to  the  plaintiff, 
he  annulled,  avoided  and  reversed;  it  is  further  ordered  that  the  plain- 
tiff and  appellee  pay  costs  of  this  appeal. 


No.  5352. 
Charles  Diamond  t;.  Robert  E.  Diamond  et  als. 

In  this  salt,  institated  by  plaintiff  to  recover  his  share  in  the  snecession  of  his  grandfather 
and  grandmother,  the  only  question  being  whether  the  Second  District  Court,  parish  of 
Orleans,  hod  Jurisdiction  to  issue  the  order  of  sale  to  operate  said  partition ; 

Held— That  the  court  a  qua  did  not  err,  under  the  state  of  facta  existing  in  the  case,  and  by 
Tirtue  of  art.  934  of  the  Code  of  Practice,  in  maintaining  its  jurisdiction.  Having 
Jurisdiction,  it  could  order  the  sale  of  the  property  to  be  partitioned,  and  it  follows  that 
the  liens  and  mortgages  on  the  property  sold  were  shifted  to  the  proceeds.  The  oppo- 
nent, Sickorman,  retains  his  right  to  participate  in  said  proceeds  to  the  extent  of  his 
mortgage.  The  purchasers  of  said  property  could  not  bo  compelled  to  pay  the  price 
before  they  were  tendered  an  unencumbered  title,  and  all  that  they  required  was  the 
erasure  of  the  mortgages  on  the  property  sold. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     lissoiy 
J.    Hiram  J-  Orover^  James  H,  Qrover^  lor  plaintiff  and  appellee. 
Bobert  J.  Kerr,  Hornor  dc  Benedict,  for  defendant  and  appellant. 

Taliaferro,  J.    This  suit  was  instituted  by  the  plaintiff  to  recover 
his  share  of  the  successions  of  his  grandfather  and  grandmother,  de- 
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rived  to  bim  and  bis  brotber,  representiDg  tbeir  deceased  father  as  one 
of  tbe  four  beirsof  tbeir  grand  parents.  Charles  Diamond,  the  grand- 
father, died  in  the  year  1867.  His  wife  ditd  in  1864.  The  surviving^ 
husband  administered  her  estate.  In  1865  he  filed  an  account  of  hia 
administration,  by  which  it  appeared  that  after  paying  the  debts,  the 
remaining  assets  of  the  estate  amounted  to  about  $16,000.  He  never 
filed  a  final  account,  and  was  never  discharged  from  his  liability  as 
administrator.  It  seems  that  Robert  E.,  John  A.  and  Amelia  Diamond^ 
three  of  the  heirs  of  their  mother,  executed  an  act  acknowledging  to 
have  received  from  their  father  all  their  portions  of  their  mother's 
estate.  Charles  Diamond,  Jr.,  the  plaintiff,  and  his  brother,  Anthony, 
were  not  parties  to  this  act,  and  as  to  tbem  there  was  no  release. 

It  appears  that  Charles  Diamond,  Sr.,  treated  the  assets  of  his  wife's 
estate  as  his  own.  It  seems  to  have  been  tlie  fixed  purpose  of  himself 
and  the  three  heirs  of  age,  to  deprive  the  present  plaintiff  and  his 
brother,  heirs  of  a  predeceased  son,  from  all  participation  in  the  suc- 
cession of  their  grandmother.  Charles  Diamond,  Sr.,  left  a  will  at  his 
decease.  He  bequeathed  all  the  property,  tha};  of  his  wife's  estate  as 
well  as  his  own,  to  his  three  living  children,  before  named,  leaving 
nothing  to  the  two  grandchildren.  He  injoined  upon  the  three  lega- 
tees to  divide  the  property  among  themselves  in  peace  and  harmony. 
They  proceeded  to  execute  the  will,  Robert  E.  and  John  A.  Diamond 
being  the  executors.  In  March,  1869,  the  three  lega''ee8  proceeded  to 
a  partition  of  all  the  property  among  themselves.  The  portion  which 
fell  to  the  lot  of  Robert  E.  Diamond  was  the  property  known  as  the 
Louisiana  Hotel.  He  executed  a  mortgage  upon  this  property  on  the 
tenth  of  March,  1871 ,  to  secure  a  debt  of  $«3000 ;  the  notes  given  for 
the  payment  came  into  the  hands  of  A.  Sickerman,  one  of  the  appell- 
ants in  this  case.  The  plaintiff  brought  this  suit,  claiming  one-fourth 
part  of  all  their  grandmother's  estate,  one-fourth  of  all  the  property 
mentioned  in  their  grandfather's  will,  embracing,  among  other  prop- 
erty, the  Louisiana  Hotel.  They  prayed  the  annulment  of  the  will, 
for  an  inventory  and  partition,  for  recognition  as  heirs,  and  to  be  pat 
into  possession,  etc.  The  contest  was  a  long  and  arduous  one.  The 
defendants  began  their  defense  by  the  following  exception : 

'Tor  exception  to  the  jurisdiction  of  this  honorable  court  (the  Sec- 
ond District  Court)  in  the  premises,  they  allege  that  the  plaintiff  sues 
herein  for  a  partition  of  the  estates  of  Charles  Diamond  and  Mary 
Onyet,  deceased,  which  has  descended  to  these  defendants  and  which 
they  are  in  possession  of  as  heirs,  by  judgment  of  this  honorable  court, 
and  the  defendants  say,  therefore,  that  the  court  is  wholly  without 
jurisdiction  to  entertain  a  suit  for  partition  such  as  is  here  brought." 

The  judge  a  qiw  overruled  the  exception,  on  the  ground  that  where. 
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as  in  a  case  of  this  kind,  when  the  heirs  are  all  of  age,  residing  in  the 
State,  and  can  not  agree  upon  the  partition  and  mode  of  making  it, 
the  court  has  jurisdiction ;  referring  to  Code  of  Practice,  art.  924,  par- 
agraph 14. 

There  was  a  final  judgment  rendered  in  favor  of  the  plaintiff,  recog- 
nizing him  as  an  heir  of  Mary  Onyet  and  Charles  Diamond,  annulling 
the  will,  ordering  the  filing  of  an  account,  and  decreeing  that  a  parti- 
tion be  made  of  all  the  property  of  the  estates  according  to  law,  etc. 
Here  it  seems  the  controversy  ended  between  the  heirs,  the  defendants 
having  filed  amotion  for  a  suspensive  appeal,  but  proceeded  no  further. 
An  auctioneer,  duly  an^thorized,  proceeded  to  advertise  the  property 
for  sale.  After  the  advertisments  were  made,  several  creditors  of  Rob- 
ert E.  Diamond  sued  out  writs  against  him  in  the  other  courts.  The 
property  was  sold.  The  purchasers  desiring  to  have  the  mortgages 
against  the  property  released,  a  rule  was  taken  upon  the  recorder  of 
mortgages,  and  those  holding  recorded  claims  against  Robert  E.  Dia- 
mond, to  show  cause  why  their  mortgages  should  not  be  erased.  Oppo- 
sition was  made  by  several  persons.  The  rule  was  made  absolute,  and 
only  Sickerman  and  the  recorder  of  mortgages  appealing  from  the 
judgment,  ordering  the  mortgages  to  be  erased. 

The  opposition  of  Sickerman  seems  substantially  to  be:  that  the  Sec- 
ond District  Court  is  without  jurisdiction  to  render  a  decree  of  par  Li- 
tioD,  and  the  judgment  is  null; 

That  the  seizures  against  Robert  E.  Diamond  after  the  order  of  sale 
by  the  Second  District  Court,  divested  that  court  of  jurisdiction  over 
the  property  ordered  to  be  sold. 

That  the  purchasers  did  not  pay  their  money  and  execute  their  notes 
for  a  title  before  they  got  a  title; 

We  do  not  find  that  the  opposition  has  any  force.  Under  the  state 
of  facta  existing  in  this  case,  the  court  had  jurisdiction.  C.  P.  art.  924. 
The  sale  shifted  the  liens  or  mortgages  from  the  property  to  its  pro- 
ceeds. The  opponent,  Sickerman,  retains  his  right  to  participate  in 
the  proceeds  to  the  extent  to  which  his  mortgage  bore  on  the  Louis- 
iana Hotel.  Robert  E.  Diamond  could  only  mortgage  what  belonged 
to  him.  It  is  clearly  shown  that  the  plaintiff  owned  a  share  and  inter- 
est in  that  property.  The  purchasers  could  not  be  compelled  to  pay 
the  price  before  they  were  tendered  an  unencumbered  title.  All  they 
required  was  the  erasure  of  the  mortgages  on  the  property. 

We  think  the  judgment  does  no  injustice  to  any  of  the  parties,  and 
it  is  therefore  ordered  that  it  be  affirmed,  with  costs. 


Howell,  J.,  coneurring.    1  concur  in  the  conclusion  in  this  case  on 
the  ground  that  the  constitutionality  of  the  article  of  the  Code  of 
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Practice  in  question  is  not  raised  in  the  case  or  by  the  parties,  and  it 
is  not  the  provision  of  the  court  to  raise  such  question. 
Rehearing  refused. 

Morgan,  J.,  dissenting.  As  is  stated  in  the  opinion  of  Mr.  Justice 
Taliaferro,  this  suit  -was  instituted  by  the  plaintiff  to  recover  his  share 
in  the  succession  of  his  grandfather  and  grandmother.  It  is  a  suit  not 
to  be  recognized  as  heir  of  a  succession  or  to  be  put  in  possession  of  a 
succession  under  adnoinistration.  It  is  a  suit  for  a  partition  instituted 
by  an  heir  of  age  against  co-heirs  of  age,  and  third-  parties  who  had 
acquired  an  interest  in  or  upon  the  property  to  be  divided.  Over  such 
proceedings,  between  such  parties,  the  Second  District  Court  of  New 
Orleans  is,  in  my  opinion,  without  jurisdiction.  I  think  the  exception 
to  the  jurisdiction  should  have  been  maintained. 


No.  3974. 
Henry  T.  Cottam  v.  George  H.  Smith  &  Co. 

A  bill  of  exoeptiona  being  taken  to  the  admission  in  evidence  of  a  notarial  act,  on  the  ground 
that  the  plaintiff  had  not  alleged  in  liia  pleadings  the  assumpsit  of  the  debts  of  an  old 
firm  by  a  new  one,  which  it  was  the  object  of  the  evidence  to  establish ; 

Held — That  the  evidence  was  properly  admitted.  The  defendants,  by  pleading  a  general 
denial,  put  at  issue  the  question  of  their  liability  to  pay  the  note  sued  upon,  and  the 
plaintiff  had  the  right,  by  proper  evidence,  to  show  that  they  were  liable. 

By  the  commercial  law  every  member  of  a  commercial  firm  can  bind  the  others  by  drawing 
or  indorsing  commercial  paper,  if  by  an  agreement  inter  ge,  a  different  rule  were  estab- 
lished by  commercial  partners,  it  would  be  without  effect  against  third  parties,  unless  it 
were  shown  that  such  third  party  had  knowledge  of  that  agreement. 

APPEAL  from  tlie  Fifth  District  Court,  parish  of  Orleans.  Leaumoni^ 
J.  Braughn,  JBticJc  <&  Dinkelspielf  for  plaintiff  and  appellee.  S, 
K,  Washington,  BandoJph,  Singleton  &  BroxonCf  for  defendants  and 
appellants. 

Taliaferro,  J.  The  plaintiff  sued  George  H.  Smith,  Simeon  Bel- 
den,  J.  W.  Hillman,  Edward  Gay  and  James  B.  Eudt,  severally  and 
in  solido,  as  commercial  partners  doing  business  under  the  style  and 
name  of  G.  H.  Smith  &  Co.,  on  a  promissory  note  for  $1000,  with  inter- 
est, cost,  etc.  Judgment  was  rendered  in  favor  of  the  plaintiff  and 
the  defendants  appealed.  The  answer  was  a  general  denial.  One  of 
the  partners,  Simeon  Belden,  subsequently  filed  a  separate  answer.  In 
this  answer  it  is  alleged  that  the  promispory  note  sued  on  was  indorsed 
G.  H.  Smith  &  Co.  without  authority  from  the  commercinl  firm  of  G. 
H.  Smith  &  Co.;  that  said  note  was  neither  given  or  indorsed  by- 
authority  of  said  company,  nor  in  connexion  in  any  manner  with  the 
business  of  said  commercial  firm.     The  note,  it  seems,  was  drawn  by 
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James  B.  Eadt  to  the  order  of  G.  T.  Raoal  aod  by  him  indorsed,  and 
farther  indorsed  by  G.  H.  Smith  &  Co.  After  the  note  was  indorsed, 
Ifessrs.  Belden  and  Hillman  became  members  of  the  firm,  bat  the  new 
firm,  by  notarial  act,  assumed  the  obligations  of  the  old  one.  A  bill  of 
exceptions  was  taken  to  the  admission  in  evidence  of  this  notarial  act, 
on  the  ground  that  the  plaintiff  had  not  alleged  in  his  pleadings  the 
'assumpsit  of  the  debts  of  the  old  firm  by  the  new  firm.  We  think  the 
eTidence  was  properly  admitted.  The  defendants  by  pleading  a  gen- 
eral denial  put  at  issue  the  question  of  their  liability  to  pay  the  note, 
and  the  plaintiff  -had  the  right  by  proper  evidence  to  show  that  the^ 
were  liable. 

By  the  commercial  law  every  member  of  a  commercial  firm  can  bind 
the  others  bv  drawing  or  indorsing  commercial  paper.  If  by  an  agree- 
ment inter  ae  a  different  rule  were  established  by  commercial  partners 
it  would  be  without  effect  against  third  parties,  unless  it  were  shown 
that  such  third  party  liad  knowledge  of  that  agreement.  In  this  case 
it  is  not  alleged  that  any  such  agreement  existed,  and  if  there  had, 
there  is  no  proof  that  the  plaintiff  koew. anything  of  it. 

We  think  the  decree  .of  the  court  a  qua  correct. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5282. 
Mrs.  Est£Llb  Rosa  Wicaver  v.  D.  B.  Pbnn  and  Alfred  Penn. 

AiticlB  313  of  the  Bevised  Code  and  Article  964  of  the  Code  of  Practice  do  not  aathorize  the 
appointment  of  a  curator  ad  hoc  for  the  purpose  of  receiving  notice  of  protest,  nor  was 
the  plaintiff  required  to  serve  notice  on  the  curator  who  was  not  appointed  as  such  until 
fifty-one  days  after  the  protest. 

Kdther  the  plaintiff  nor  the  notary  seem  to  have  had  any  knowledi;e  that,  ten  days  before 
service  of  notice  of  protest,  the  heirs  of  the  indorser  of  the  note  sued  upon,  had  filed  a 
petition  for  his  interdiction,  and  no  information  in  regard  to  it  was  communicated  to  the 
notary  when  he  handed  the  notice  of  protest  addressed  to  the  indorser  to  his  son-in-law 
at  the  residence  of  said  indorser. 

At  the  time  of  the  protest,  no  legal  representative  having  been  appointed  for  the  indorser, 
the  notice  addressed  to  him  and  left  at  his  domicile  on  the  day  of  protest  was  sufficient  to 
fix  his  liability.  The  plaintiff,  through  the  notary,  had  exercised  reasonable  dUigenoe 
and  given  such  notice  of  protest  as  under  the  existing  state  of  facts  the  law  required 
to  be  given. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Saucier, 
J.    Robert  G.  Dugud,  for  plaintiff  and  appellee.     0,  if.'  Oonrad  (& 
Son,  J,  W.  Thomas,  for  defendant  and  appellant. 

Wylt,  J.    On  eighteenth  January,  1872,  D.  B.  Penn  executed  his 
promissory  note  for  $5500,  payable  twelve  montlis  after  date  to  the  order 
of  Alfred  Penn  who  indorsed  it,  and  plaintiff  subsequently  became  the 
owner  thereof. 
9 
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On  twenty-first  January,  1873,  this  note  was  protested  for  nonpay- 
ment, and  on  the  same  day  notice  thereof,  addressed  to  the  indorser, 
Alfred  Penn,  was  served,  as  stated  by  the  notary,  ''at  his  residence  No.  2 
Soath  street,  in  this  city,  on  Mr.  W.  B.  Erambhaar,  his  son-in-law,  by 
whom  I  was  informed  that  said  Alfred  Penn  was  confined  to  his  room 
by  sickness  and  conld  not  be  seen  or  attend  to  business  on  the  day  be- 
low written."  Ten  days  before  the  protest,  to  wit:  on  eleventh  Janu- 
ary, 1873,  the  children  of  Alfred  Penn  filed  a  petition  in  the  Second  Dis- 
trict Court  praying  for  his  interdiction,  and  on  fifteenth  February  fol- 
lowing, iudgment  of  interdiction  was  rendered  against  him. 

Subsequently,  Greorge  R.  Preston  was  appointed  curator  of  said  in- 
terdicted person. 

Plaintiff  then  brought  this  suit  on  said  note  against  D.  B.  Penn  the 
maker,  and  Alfred  Penn  the  indorser,  represented  by  his  curator  George 
R.  Preston.  There  was  judgment  in  the  court  below  against  both  the 
maker  and  the  indorser,  and  from  this  judgment  Preston  the  curator, 
appeals. 

Inasmuch  as  '*the  interdiction  takes  place  from  the  day  of  present- 
ing the  petition  for  the  same,*'  Revised  Code  400,  and  inasmuch  as 
''all  acts  done  by  the  persons  interdicted  from  the  date  of  filing  the  pe- 
tition fur  interdiction. until  the  day  when  the  same  is  pronounced,  are 
null,'*  Revised  Code,  401,  the  appellant  contends  that  the  service  of 
the  notice  of  protest  is  not  valid  and  the  estate  of  the  interdicted  per- 
son is  released  from  liability  on  the  note.  He  further  contends  that  the 
plaintiff  was  not  without  recourse  in  regard  to  the  service  of  notice  of 
protest;  that  there  were  two  modes,  by  either  of  which  a  valid  notice 
could  have  been  served: 

First — Plaintiff  could  have  provoked,  under  article  313,  Revised  Code 
and  article  964,  C.  P.  the  appointment  oi  a  curator  ad  hoc,  upon  whom 
notice  of  protest  could  have  been  served. 

Second — That  notice  of  protest  should  have  been  served  on  the  appel- 
lant, the  curator  of  the  interdicted  person,  as  soon  as  he  was  appointed, 
which  was  on  the  fourteenth  March,  1873. 

The  articles  cited  do  not  authorize  the  appointment  of  a  curator  o^ 
hoc  for  the  purpose  of  receiving  notice  of  protest,  nor  was  the  plain tiff^ 
required  to  serve  notice  on  the  appellant  who  was  not  appointed 
curator  until  fifty-one  days  after  the  protest. 

Neither  the  plaintiff  nor  the  notary  seem  to  have  had  any  knowledge 
that  ten  days  before  service  of  notice  of  protest,  the  heirs  of  Alfred 
Penn  had  filed  a  petition  for  his  interdiction,  and  no  information  in  re- 
gard to  it  was  communicated  to  the  notary  when  he  handed  the  notice 
of  prot<.'st  addressed  to  Alfred  Penn  to  Mr.  Erumbhaar,  his  son-in-law, 
at  the  residence  of  Mr.  Penn. 
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At  the  time  of  the  protest  do  legal  representative  had  been  appointed 
for  Alfred  Penn^  and  we  think  the  notice  addressed  to  him  and  left  at 
his  domicile  on  the  day  of  the  protest,  was  sufficient  to  ^jl  his  lia- 
bility. 

The  plaintiff,  through  the  notary,  lias  exercised  reasonable  diligence 
and  given  such  notice  as  under  the  existing  state  of  facts  the  law  re- 
quired to  be  given.  Story  on  Bills  370,  Nos.  305  et  seq.;  12  Barb.  245; 
Parsons  on  Bills  500,  501  j  Story  on  promissory  notes  387  No.  310  and 
authorities  there  cited.  See  also,  Stewart  vs.  Eden,  2  Caines  121 ; 
Merchants  Bank  vs.  Birch,  17  John.  R.  25;  Willis  vs.  Green,  5  Hill;  9 
Howard  552;  4  Howard  33;  6  Pet.  250;  10  Pet.  571 ;  2Z  An.  227. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed  with 
costs. 


No.  5411. 

Succession  of  Celestinb  Dorville — in  the  Matter  of  the  Executor's 

Account. 

An  insiwctioD  of  the  record  in  this  caso  shows  that  there  is  no  note  of  the  evidence,  and  it 
appears  that  tber^'  was  in  fact  no  evidence  introduced  to  sustain  the  various  items  in 
the  executor's  account,  amonnting  to  $678  50,  grouped  in  said  account,  as  "amount  of 
privileged  claims  paid."  Under  article  1042  of  the  Code  of  Practice,  the  evidence  in 
support  of  the  claims  should  have  been  taken  in  writing  and  annexed  to  the  record.  The 
ends  of  justiee  require  that  this  case  should  be  remanded. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Tiasot, 
J.     O,  E,  Schmidt,  for  appellants  on  order  of  homologation.     A, 
J,  YiUeri,  for  testamentary  executor  et  als.,  appellees. 

Taliaferro,  J.  The  heirs  of  the  widow  de  Santegeme  alleging 
themselves  to  be  creditors  of  the  decedent,  have  appealed  from  the 
judgment  of  the  Second  District  Court,  homologating  the  second  pro- 
visional account  of  the  testamentary  executor  filed  in  that  court,  on 
the  second  of  September,  1874.  These  appellants  complain,  that  this 
judgment  of  homologation  was  rendered  without  legal  notice  having 
been  given  of  the  filing  of  the  executor's  account;  that  the  items  of  the 
aceouut  are  unsupported  by  any  evidence;  that  the  appellants  are 
creditors  of  the  decedent,  Celestine  Dorville,  in  the  sum  of  $11,087, 
exclusive  of  interest  and  costs;  a  part  of  this  indebtedness,  viz: 
(4100,  is  secured  by  mortgage,  the  remainder  being  ordinary  claims; 
that  to  enforce  these  claims  they  had  instituted  two  suits,  which  were 
pending  in  the  Second  District  Court  at  the  time  of  the  homologation 
of  the  account  on  the  twenty-first  September,  1874;  that  in  March  pre- 
vious, the  executor  had  acknowledged  the  indebtedness  of  the  succes- 
sion to  the  heirs  of  de  Santegeme,  on  a  mortgage  note,  amounting  at 
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that  date,  to  $6732,  principal  and  interest,  and  filed  a  petition  lor  a  sale 
of  part  of  the  property  of  the  estate,  to  raise  means  for  paying  this  debt. 
It  appears,  that  the  execator  has  not,  in  his  provisional  account  of  the 
second  of  September,  1874,  made  provision  for  paying  any  thing  to  these 
appellants,  or  in  any  manner  recognized  their  claims.  They  allege  they 
are  aggr-eved  by  the  order  liomologating  the  execator's  account,  and  ask 
relief  from  this  court.  The  objections  urged  against  the  notice  of  filing 
the  account,  we  do  not  regard  as  having  much  weight.  An  inspection 
of  the  record  shows  that  there  is  no  note  of  evidence,  and  we  find  there 
was  no  evidence  introduced  to  sustain  the  various  items,  amounting  to 
$67S  50,  grouped  in  the  account  as  *' amount  privilege  claims  paid.'' 
This  case,  in  some  material  points,  resembles  that  of  the  succession  of 
Ross,  21  An.  511.  In  that  case,  as  in  this,  no  oppositions  were  filed  and 
no  evidence  presented  in  support  of  the  account.  We  held  in  that  case 
that  under  article  1042  of  the  Code  of  Practice,  the  evidence  in  support 
of  the  claims  should  have  been  taken  in  writing  and  annexed  to  the 
record.  We  think  the  ends  of  justice  require  that  we  should  remand 
this  case. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  annulled 
and  set  aside.  It  is  further  ordered,  that  this  case  be  remanded  to  the 
court  of  the  first  instance  for  further  proceedings  according  to  law. 
The  costs  of  this  appeal  to  be  borne  by  the  succession. 


No.  5408. 
F.  DcPiERRis  V,  J.  W.  Hallisay. — E.  Benjamin  &  Co.  G-arnishees. 

When  a  firm  is  cited  as  garnisheeB,  the  answer  to  the  interrogatories  made  in  behalf  of  the 
firm  needs  not  be  sworn  to  and  signed  by  each  membor  thereof.  If  the  firm  only  is  cited, 
the  firm  only  is  bound  to  answer,  and  any  member  thereof  may  make  oath  and  sign  the 
firm  name.  If  the  separate  answer  of  each  member  be  desired,  citation  must  be  ad- 
dressed to  and  served  on  each  member. 

APPEAL  from  the  fifth  District  Court,  parish  of  Orleans.     Cullom,  J. 
A.  (£:  W,  Voorhies,  for  plaintiff  and  appellee.     Breaux,  Fenner  i& 
Hall,  for  defendant  and  appellant. 

Wylt,  J.  Plaintiff  having  judgment  against  defendant,  issued  ex- 
ecution thereon  and  instituted  this  garnishment  proceeding,  by  pro^ 
pounding  certain  interrogatories  to  the  commercial  firm  of  E.  Benjamin 
&  Co.,  the  citation  addressed  to  the  firm  being  served  personally  on 
Louis  Benjamin,  one  of  the  partners.  The  answer  in  behalf  of  the  firm, 
was  signed  by  E.  Benjamin.  A  rule  was  made  absolute  taking  the  in- 
terrogatories pro  confessis  against  Louis  Benjamin,  and  condemning  him 
to  pay  the  amount  of  the  ^en/acia«,  because  the  latter  failed  to  sign 
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also  au  anewer  to  the  inter  rogatories  for  the  firm.  From  this  judg* 
meat  Loais  BeDJamin  appeals. 

The  qaestion  is,  when  a  firm  is  cited  as  garnishees,  must  the  answer 
to  the  interrogatories  made  in  behalf  of  the  firm,  be  sworn  to  and 
si<rned  by  each  member  thereof?  We  think  not.  If  the  firm  only  is 
cited,  the  firm  only  heed  answer,  and  any  member  thereof  may  make 
oath  and  sign  the  firm  name.  If  the  separate  answer  of  each  member 
be  desired,  citation  mast  be  addressed  to  and  served  on  each  member. 
See  10  An.  53;  25  An.  312. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  now  decreed  that  the  rule  herein  against  Louis  Benjamin  be 
Bet  aside  and  discharged;  plaintiff  paying  costs  in  both  courts. 

Rehearing  refused. 


No.  3586. 
J.  E.  Prudhommb  V,  0.  B.  Plauchb  et  als. 

Th«  defense  to  the  plaintifiTs  claim  is  the  prescription  of  three  and  ten  years.  The  relation 
of  the  i>artiea  was  that  of  aji^eiit  and  principal,  and  the  right  of  the  planter  to  sue  his 
faotor  for  an  acooant  Is  only  prescribed  by  ten  years.  But  if  this  relation  had  not  existed 
between  the  parties,  the  defendants  rendered  an  acooant  in  which  they  acknowledged 
their  Indebtedness.  This  acknowledgment  would  prevent  the  prescription  of  three 
years  tram  applying,  as  to  an  open  acooant. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Duvig- 
naudj  J.  Hyams  dt  Jonas,  for  plaintiff  and  appellee.  Saucier  dk 
MteUnard,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  The  defeuiiants,  factors  or  commission  merchants, 
are  sued  for  a  balance  in  their  hands  in  favor  of  their  principal. 

The  answer  is  a  general  denial,  and  the  plea  of  prescription  of  three 
and  ten  years.  On  the  eleventh  of  November,  1861,  accounts  current 
were  rendered  and  sent  to  plaintiff,  showing  a  balance  of  910,501  53 
in  his  favor,  and  on  the  twenty-eighth  of  December,  1865,  the  sum  of 
tl024  96  was  paid  on  said  account,  and  subsequently  $500  more  were 
paid.    This  suit  was  instituted  on  the  thirteenth  of  May,  1868. 

The  relations  of  the  parties  were  that  of  agent  and  principal;  and 
the  right  of  the  planter  to  sue  his  factor  tor  an  account  is  only  pre- 
scribed by  ten  years.  C.  C.  3544.  But  if  this  relation  had  not  existed 
between  the  parties,  the  defendants  rendered  an  account  in  which  they 
aeknowledgi  d  their  indebtedness.  This  acknowledgment  would  prevent 
the  prescription  of  three  years  from  applying  as  to  an  open  account. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeal. 

Rehearing  refused. 
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No.  3940. 
John  Pemberton  et  al.,  Administrators,  v.  Jules  Maignan. 

Where  parol  evidence  does  not  establish  a  debt  against  a  dead  person,  bat  simply  diows 
under  what  ciroumstanoes  and  for  what  purposes  payments  were  made,  it  is  admissible. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Thdard, 
J.  A.  Pitot,  for  plaintiffs  and  appellees;  JE,  Bermud&s,  for  defend- 
ant and  appellant. 

Morgan,  J.  This  suit  is  instituted  on  four  promissory  notes  for 
$2500  each,  dated  June  8,  J 863,  and  payable  in  one,  two,  three  and 
four  years,  with  interest  from  date.     The  defeuse  is  pre^ription. 

On  each  of  the  notes  payments  of  interest  are  indorsed  which  take 
it  out  of  the  statute  of  liniitation. 

Defendant,  however,  contends  tliat  he  never  authorized  the  indorse- 
ments to  be  made.  He  admits  that  he  paid  tlie  money,  but  says  in  the 
absence  of  instructions  the  law  would  impute  the  payment  to  the  first 
note.  But  the  evidence  is,  we  think,  conclusive  that  the  sums  which 
be  paid  was  in  discliarge  of  the  interest  which  was  due  at  the  time 
payment  was  made.  The  evidence  by  which  this  was  established  was 
objected  to  because  it  was  parol,  but  we  think  it  was  properly  admit- 
ted. The  testimony  does  not  establish  a  debt  against  a  dead  person  ; 
it  simply  shows  under  what  circumstances  and  for  what  purposes  the 
payments  were  made.     This,  we  think,  can  be  established  by  parol. 

Judgment  affirmed. 


No.  3636. 
N.  LfOUQUB  V.  Louisiana  Levee  Company. 

The  purpose  of  the  laws  is  clearly,  that  the  work  of  oonstracting,  repairing  and  strength' 
ening  the  levees  shall  be  done  under  plans,  surveys,  measurements  and  directions  to  be 
furnished  by  a  board  or  commission  of  engineers,  for  the  appointment  of  which  the  law 
provides,  and  the  Louisiana  Levee  Company  will  not  be  hold  responsible  in  damages  to 
individuals  except  in  certain  cases  and  according  to  the  provisions  recited  in  section  5  of 
act  No.  4,  of  the  acts  of  1871,  page  33. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.     OoU 
lenSf  J.     Charles  Louque,  for  plaintiff  and  appellant.     A.  dt   W. 
Voorhies,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiff,  who  owns  a  plantation  in  the  parish 
of  St.  John  the  Baptist,  near  the  point  on  the  Mississippi  river  where 
a  large  crevasse  in  the  levee  occurred  on  the  nineteenth  of  April,  1871, 
alleges  that  he  sustained  great  damage  and  loss  from  the  overflow  of 
his  plantation  and  consequent  destruction  of  his  crop  that  year,  result- 
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ingfrom  the  crevasse.  He  alleges  that  the  loss  and  i^jary  he  has 
suffered  arose  from  the  cnlpable  neglect  of  the  LonisiaDa  Levee  Com- 
pany in  failing  to  cause  the  weak  and  defective  condition  of  the  levee 
at  the  place  where  the  crevasse  occurred  to  be  repaired  and  strength- 
ened in  time  before  the  rise  of  the  river,  so  as  to  prevent  the  break 
that  occurred  and  secure  the  adjacent  plantations  from  being  sub- 
merged with  water.  He  estimates  his  loss  at  forty- nine  thousand  dol- 
lars, and  brings  this  action  to  recover  that  sum  from  the  Levee  Com- 
pany. 

The  answer  is  a  general  denial.  The  company  specially  deny  that 
they  were  bound  under  their  contract  with  the  State  to  repair, 
strengtben  or  reconstruot,  at  the  time  alleged  in  the  petition,  the  levee 
therein  described,  and  that  they  are  nob  answerable  for  the  damages, 
if  any,  which  the  plaintiff  may  have  sustained  from  the  cause  by  him 
alleged. 

There  was  judgment  in  the  court  below  in  favor  of  the  Levee  Com- 
pany, and  the  plaintiff  has  appealed. 

We  find  by  referring  to  the  laws  passed  in  1871  od  the  subject  of 
levees,  that  the  Louisiana  Levee  Company  formed  itself  into  a  cor- 
poration, under  the  general  laws  of  the  State,  on  the  eleventh  day  of 
February,  1871.  Acts  of  1871,  p.  29.  That  this  act  was  confirmed  by 
the  Legislature  on  the  twentieth  of  February  of  the  same  year.  Acts 
of  1871,  p.  29,  By  the  act  approved  February  20,  section  2,  p.  33,  it  is 
declared  that  'Hhe  Louisiana  Levee  Company  shall  take  charge  of, 
manage,  control,  construct,  maintain,  repair  and  keep  in  repair  all  the 
levees  in  this  State  on  the  Mississippi  river,  its  tributaries  and  out- 
lets,'^ etc.  In  the  following  section,  p.  34,  it  is  provided  that ''  said 
corporation  shall  have  full  right  and  authority,  at  all  times  to  enter 
upon  and  occupy  as  far  as  necessary,  by  their  surveyors  and  engineers, 
contractors,  agents  and  servants,  together  with  all  necessary  carts, 
animals,  tools,  materials  and  equipments,  all  such  lands  as  may  be 
necessary,  and  to  remain  as  long  as  may  be  necessary  for  the  purpose 
of  doing  and  performing  all  and  singular  matters  and  things  required 
to  be  done  and  performed  in  and  about  the  inspecting,  building,  con- 
struction, maintenance,  repairing  and  management  of  the  levees  as 
aforesaid,'*  etc. 

The  powers  granted  to  the  Levee  Company  over  the  entire  subject 
are  ample  and  exclusive.  But  the  purpose  of  the  law  is  clearly  that 
the  work  of  constructing,  repairing  and  strengthening  the  levees,  shall 
he  done  under  plans,  surveys,  measurements  and  directions,  to  be  fur- 
nished by  a  board  or  commission  of  engineers  for  the  appointment  of 
which  the  law  provides  in  act  No.  4,  acts  of  1871,  page  33.  Section 
one  recites, ''  that  in  order  to  maintain  a  uniform  and  perfect  system, 
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the  location  and  dimensions  of  all  levees  to  be  constmcted,  maintain- 
ed, repaired,  and  kept  in  repair  and  managed,  shall  be  determined  by 
a  commission  of  three  engineers,  to  be  appointed  as  follows,  to  wit : 
One  by  the  Governor  of  the  State  of  Loaisiana,  who  is  hereby  author- 
ized  and  directed  to  appoint  said  engineer  within  thirty  days  after  the 
acceptance  of  the  terms  of  this  act  by  the  said  company  as  hereinafter 
provided ;  one  by  the  Louisiana  Levee  company  and  one  by  the  govern- 
ment of  the  United  States.   It  shall  be  the  dnty  of  said  commiusion,  and 
they  are  hereby  directed  to  determine  the  proper  location  and  dimen- 
sions of  all  levees  to  be  constructed,  repaired  or  strengthened  by  the 
said  corporation,  and  the  standard  of  dimensions  to  which  they  shall 
be  maintained  by  said  company,  and  to  report  the  same  with  maps 
and  profiles  thereof,  and  the  number  of  cubic  yards  to  be  built  in  the 
construction  of  new  levees,  and  in  the  strengthening,  enlarging  and 
repairing  the  levees  now  in  existence,  to  the  Secretary  of  War,  the 
Governor  of  the  State  and  the  president  of  said  company,  which  report 
shall  be  made  in  sections  of  five  miles  or  more  of  said  levees."    Section 
four  of  the  same  act  provides,  *'  that  said  corporation  shall,  within  sixty 
days  from  the  receipt  of  the  report  of  said  commission,  commence  the 
construction  of  said  levees,"  etc.    Section  five  recites,  '*  that  on  and  after 
the  completion  of  any  and  all  sections  of  said  levee,  said  company  shall 
maintain  the  same  up  to  the  standard  dimensions  required  by  the  report 
of  said  commission,  and  in  the  event  of  said  corporation  failing  or  neg- 
lecting to  do  so,  it  shall  be  liable  in  damages  to  any  person  or  persons 
injured  by  such  neglect  and  failure ;  provided,  that  said  corporation 
shall  in  no  case  be  liable  where  such  injury  shall  be  caused  by,  or  said 
failure  shall  result  from,  acts  of  violence  of  men,  the  wrongful  acts  of 
individuals,  the  existence  of  obstacles  interposed  by  the  action  of 
courts,  or  the  operation  of  causes  over  which  said  company  can  have 
no  control,  or  on  account  of  the  floods  rising  above  the  standard  height 
determined  by  said  commission." 

The  acceptance  and  ratification  of  the  act  forming  the  contract 
between  the  State  and  the  company  took  place  on  the  twenty-eighth 
of  February.  1871.    Acts  of  1871— act  27,  page  64. 

Section  ten  of  the  act  of  twentieth  February,  1871,  page  37,  clothes 
the  company  with  the  power  of  obtaining  from  a  court  of  competent 
jurisdiction  a  writ  of  mandamus  commanding  any  officer  of  the  State 
who  may  fail,  neglect  or  refuse  to  do  any  of  the  matters  or  things  he 
shall  be  required  to  do  by  the  provisions  of  this  act,  to  do  and  perform 
the  matter  or  thing  so  required  of  him. 

We  see  then  by  a  review  of  the  several  provisions  of  the  acts  relar 
ting  to  the  construction  and  repair  of  the  levees,  that  although  the 
company  is  invested  with  very  general  control  and  management  of 
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the  entire  subject  of  levees,  yet  this  general  sapervision  and  control  is 
subordinated  to  those  clauses  and  sections  of  the  different  acts  which 
reqaire  the  company  to  perform  the  work  of  constructing  and  repair- 
ing 10  conformity  with  the  plans  and  directions  afforded  them  by  the 
Board  of  Engineers,  after  surveys  and  measurements  made  by  them. 
An  engineer,  it  is  seen,  was  to  be  appointed  within  thirty  days  after 
the  acceptance  of  the  act  by  the  company. 

The  acceptance  was  made  on  the  twenty-eighth  of  February.  The 
appointment  then  was  to  be  made  within  thirty  days  or  prior  to  the 
last  day  of  March.  But  no  engineer  was  appointed  witliin  the  thirty 
days  as  requirt^d,  nor  was  an  appointment  made  until  September 
following. 

The  crevasse  took  place  on  the  seventeenth  of  April. 

It  seems  clear  that  the  company  was  at  that  time  without  power  to 
act.  No  engineer  was  appointed.  The  G-overnor  had  the  entire  month 
of  March  within  wliich  to  make,  the  appointment,  with  the  exception 
of  the  last  day  of  that  month.  The  company  could  only  proceed  by 
mAndamns  after  the  expiration  of  the  thirty  days  within  which  the 
Goyeroor  had  to  appoint.  Only  twenty  days  intervened  between  the 
expiration  of  that  delay  and  the  occurrence  of  the  crevasse.  A  reason- 
able time  would  have  been  required  for  the  survey  of  the  work  and  the 
report,  before  which  tlie  company  could  not  proceed  to  execute  the 
work.  Within  that  brief  space  of  time  it  is  manifest  the  company  could 
not,  in  pursnauce  of  the  rulen  and  requirements  of  law,  have  performed 
the  work.  No  responsibility,  therefore,  rested  upon  them  for  not 
repairing  and  strengthening  the  levee  at  the  point  where  the  crevasse 
happened. 

The  decree  of  the  lower  court  we  think  correct. 

Judgment  affirmed. 
Rehearing  refused. 
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The  franohlse  oC  Che  plaintiff  ia  property,  and  it  hai  been  iDjnred  in  the  onjDymeat  thereof 
by  the  claims  and  pTetenBLona  of  the  delendont,  founded  on  a  aUCnIe  ftllexed  to  be  nn- 
constittilloual  and  Toid.  It  la  true,  the  riKhl  of  the  plaintiff  to  make  and  vend  ga«  will 
begin  on  tlie  flrst  Di  April,  18T5.  bnt  the  right  to  aell  almrea  of  it*  Eapttal  stook.  to  Iho 
amaoat  of  three  millionB  of  dollara  and  the  duty  to  erect  works,  bulldlnj^,  machlnca, 
la;  raa  pipes,  and  prepare  every  tbio;  noeesaary  to  bvffin  the  entorpriee  or  btulneas. 
realed  the  moment  the  corporation  hegan. 

A  Told  Litis  set  up  to  defeat  plalntiS'a  right  to  pTvpare  for  their  hueiness.  invades  (beir 
charter  as  effectually  as  If  set  up  to  obatruet  the  business  after  it  hid  begun. 

Tbia  ia  not  on  action  of  daniagss  under  article  Wlj  o(  the  Revised  Code.    The  plaintiff  hu 

equity  powers  of  the  court  for  redress.    Kevised  Code,  art.  SI.    The  exception  to  the 
petition  of  plaiutlifs  on  the  around  that  it  discloses  no  grouTil  ol'  action  can  not  be 

The  pnrpiMB  to  extend  the  charter  of  the  New  Orleans  GsslisUt  Curapnny  for  twenty  yeara 
(roni  the  first  of  April,  lira,  is  no  more  disclosed  in  the  title  ot  the  acl,  entitled  "  An  Act 
to  oileud  the  area  of  gas  lishIi"B  in  the  city  ol  New  Orleans  and  to  reduce  the  price  now- 
paid  byconsuniors."  than  Ibn  purpose  to  create  a  new  corporalioo  for  mnklnj-and  vend- 
iDR  EOS  is  indicated  therein.  The  prDlontting  of  defundant'a  corporation 
virtually  gives  a  new  charter  fur  that  period.  MurooFor,  the  title  is  d< 
cuiat«d  to  mislead  the  mind  from  the  trueoluect  of  the  sUtute.  Uon 
repuRnant  to  artiale  115  of  the  constitntlon  of  ISSa  then  in  force  and  i  s 

IfoUiing  but  a  valid  statuto  ol  the  Stale  cauhl  oouter  the  grant  extendin, 

the  defendant  uulll  INS,  aud  the  aot  of  ^tai-cb  1,  1S6»,  which  had  that  object  in  Tisw, 
being  nnuouatltulioniil,  was  utterly  void  from  tho  beginning. 

Tbo  act  incorpuralliiK  the  pUiuIiff'a  company,  conforrlng  on  it  the  solo  and  eiDlnsive  right 
to  make  and  rend  llliimioatiug  gas  In  the  city  ol  Sew  Orieonn  for  filly  years  from  the 
first  of  April,  1BJ5.  ia  not  tepugnant  to  article  114  of  the  constitution  of  IWB  Ibco  in 
force,  reqnlrlnic  the  object  or  objects  oF  every  law  to  be  embraced  in  the  title.  The  ob. 
ject  of  lb"  art  as  "tated  in  the  tiUe  was;  "to  incorporate  the  Crescent  City  Gaslight 

These  powers  and  privllegea  need  not  he  detailed.    The  title  ot  the  act  dlecloaed  the 
croallouof  aOBsUulit  Conii.any.    This  was  sumdeut  to  cover  the  monopoly  or  eiclnrive 

An  oiolualve  privilege  or  monopoly,  can  be  granted  nnder  the  usual  title  to  incorporate  a 
company.    The  grant  ol  the  monopoly  compWoed  of  in  this  ca«e  does  not  violate  the 
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poso  of  upholding  the  rights  of  the   ;>lalntiff  against  tl 
ohise  grantod  by  Iteelf,  has  no  intorost  whatever  in  Ilie  i 
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me  the  puicliaaer  of  the  gas  works,  flitures.  el 
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he  United  Slates  pro- 

\  state  ftoni  impairing  the  obllgationa  of  a  contract, 
lug  that  the  authority  given  to  tlie  city,  if  the  saw  fit.  at  the  eipiration  of  tba 
I'a  charter,  to  purehaae  tbe  gas  works,  by  Implioallon  conferred  anthoritT  to 
aid  work(,  tbe  State  had  the  right  to  recall  or  withdraw  the  anlhoriCy,  as  it  did 
t  of  1B70,  before  the  lime  lor  using  the  authority  arrived,  and  the  grant  of  the 
eiclnidve  privilege  to  plaintiB  to  nuke  and  vend  gas,  is  n  ttorty  repngnont  lo  tbe 
my  other  person  or  oorporatlon  to  make  and  vend  gas  in  New  Orleans.  Thia 
Implication  revoke*  or  recalls  any  previous  authority  given  the  city  to  boy  tbe 
B  of  defendant  on  the  flrst  of  April.  1875.  This  Is  violating  no  coutraot  pro, 
the  oonatitnUon  of  the  United  Slates.    The  Inteivebtian  of  tho  oit;  oan  not  bo 
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APPEAL  from  tfae  Superior  District  Conrt,  parish  of  Orleans.  JBktw- 
Uns,  J.  0.  Gibson,  H,  0.  Dibble,  Eandolph,  Singleton  d  Browne, 
Kennard,  Howe  <&  Prentisa,  for  plaintiff  and  appellant.  J,  A.  Camp- 
hell,  Semmes  dt  Mott,  and  Bandell  Hunt,  for  defendant  and  appellee. 
J.  B,  Cotton  and  A.  P.  Field,  Attorney  General,  for  the  State  of  Louis- 
iana, interveuor  and  appellant.  George  8,  Xaoey,  city  attorney,  and 
F,  K.  Butler,  for  the  city  of  New  Orleans,  intervenor  and  appellant. 

Wtly,  J.  The  important  questions  presented  in  this  case  are  the 
following : 

Firet — ^Does  the  petition  disclose  a  cause  of  action  f 

Second — Is  the  act  of  March  1,  1860,  extending  the  charter  of  the 
New  Orleans  Gaslight  Company,  as  now  established  by  law,  from  first 
April,  1875,  until  first  April,  1895,  repugnant  to  articles  115  and  116 
of  the  constitution  of  1852,  requiring  the  object  of  every  law  to  be 
expressed  in  the  title,  and  prohibiting  the  revival  or  amendment  of  a 
law  bv  reference  to  its  title? 

Third — Are  the  acts  of  twentieth  April,  1870,  and  tenth  July,  1873, 
incorporating  the  plaintiff  company  and  conferring  on  it  the  sole  and 
exclusive  privilege  of  making  and  vending  gas  in  the  city  of  New  Or- 
leans for  fifty  years  irom  the  first  April,  1875,  repugnant  to  article  114 
of  the  constitution  of  1868,  requiring  the  object  of  every  law  to  be  ex- 
pressed in  the  title,  and  likewise  repugnant  to  SHid  constitution,  in  so 
far  as  the  said  act  creates  a  monopoly  in  favor  of  plaintiff.  Other  ques- 
tions arise  in  regard  to  the  rights  of  each  of  the  interveners  which  will 
be  stated  hereafter. 

In  order  to  determine  whether  the  plaintiff  discloses  a  cause  of  action 
it  will  be  necessary  to  consider  the  allegations  of  the  petition,  which 
for  the  purpose  of  the  inquiry  must  be  taken  as  true. 

Plaintiff  alleges  that  by  the  act  approved  April  1,  1835,  the  defend- 
ant obtained  from  the  State  of  Louisiana  a  charter,  amended  March 
10,  1845,  and  also  on  fifteenth  March,  1854,  conferring  on  it  the  sole 
and  exclusive  right  to  make  and  vend  illuminating  gas  in  the  city  of 
New  Orleans  for  forty  years,  or  until  first  April,  1895,  "  at  which 
period  all  the  corponUe  privileges  of  said  company  shall  expire ;  that 
the  defendant,  the  New  Orleans  Gaslight  Company,  has  continued  to 
enjoy  all  of  the  franchises  aforesaid  until -now;  that  plaintiff,  the 
Crescent  City  Gaslight  Company,  obtained  from  the  State  of  Louisiana 
by  act  of  April  20,  1870,  a  charter,  amended  July  10,  1873,  granting  to 
it  tlie  sole  and  exclusive  privilege  of  making  and  vending  gas  in  the 
city  of  New  Orleans  for  fifty  years,  from  first  Aprils  1875,  the  period 
at  which  defendants*  corporate  privileges  expire,  according  to  the 
terms  of  its  charter,  granted  in  1835.  Petitioner  further  shows  that 
the  act  approved  March  1,  1860,  entitled  '*  An  Act  to  extend  the  area 
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of  gas  lighting  in  the  city  of  New  OrleaDS,  and  to  reduce  the  price 
now  paid  by  gas  consomers/'  which  act  provides  that  the  charter  of 
defendant,  '^  the  New  Orleans  Gaslight  Company,  as  now  established 
by  law,  shall  remain  in  full  force  and  effect  until  the  first  day  of  April, 
1895,"  is  unconstitutional  and  void,  and  no  rights  accrued  to  defend- 
ant thereunder,  because  said  act  was  passed  in  violation  of  articles  115 
and  116  of  the  constitution  of  1852,  then  in  force ;  nevertheless,  peti- 
tioner shows  and  avers  that  the  New  Orleans  Gaslight  Company  afore- 
said has  been  assuming  that  its  said  charter  will  not  expire  until  the 
first  day  of  April,  1895. 

Petitioner  now  further  shows  that  the  Company,  plaintiff,  in  order 
to  avail  itself  of  the  exclusive  privilege  to  make  and  vend  gas  in  the 
city  of  New  Orleans,  from  and  after  the  first  day  of  April,  1875,  as  afore- 
said, granted  by  the  8tl)  section  of  plaintiff's  charter,  as  aforesaid,  will 
be  obliged  to  expend  large  sums  of  money,  exceeding  one  million  of  dol- 
lars, in  the  erection  of  suitable  works,  buildings,  fixtures,  machinea, 
etc.,  etc.,  and  in  laying  mains,  pipes,  etc.,  etc. 

Petitioner  shows  that  it  will  be  necessary  to  commence  the  construc- 
tion of  such  works  at  once,  in  order  to  be  ready  to  deliver  gas  at  the 
time  fixed  when  the  privileges  of  the  Company  will  commence.  Peti- 
tioner shows  that  it  is  of  paramount  importance,  both  to  plaintiff  and 
the  public,  that  the  said  works  and  preparations  shall  be  so  completed, 
and  that  if  the  Company  is  prevented  from  so  completing  its  works  be- 
fore tl.e  first  ot  April,  1875,  it  will  suffer  irreparable  loss. 

Petitioner  now  further  shows  and  avers,  that  the  assertions  and 
claims  ot  the  New  Orleans  Gas  Light  Company  to  the  pretended  exten- 
sion of  its  charter  for  twenty  years  beyond  the  first  day  of  April,  1875j 
as  aforesaid,  is  a  slander  upon  the  title  of  plaintiff,  to  the  rights  and 
privileges  in  its  charter  contained,  as  hereinbefore  set  forth.  Petitioner 
further  shows  that  the  said  pretensions  and  claims  of  the  said  New 
Orleans  Gas  Light  Company  are  calculated  to,  and  do  impair  the  value 
of  plaintiff's  charter,  and  the  credit  of  the  company,  and  are  calculated 
to,  and  do  impede  the  company  in  its  efforts  to  complete  the  necessary 
preliminary  works,  as  aforesaid,  and  thereby  cause  plaintiff  damages 
largely  in  excess  of  five  hundred  dollars,  and  work  plaintiff  an  irre- 
parable injury. 
Petitioner  still  further  shows  that  unless  the  pretended  extension  of 

the  charter  of  the  said  New  Orleans  Gas  Light  Company,  can  be 
adjudged  null  and  void,  and  unless  the  said  company  shall  be  forbidden 
by  decree  of  court  from  asserting  such  pretensions,  and  thus  the  cloud 
be  removed  from  the  title  of  plaintiff's  charter,  plaintiff  will  suffer  still 
greater  damage  and  irreparable  ipjury;  all  of  which  can,  and  will  be 
fully  and  specially  shown  on  the  trial. 
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Finally  petitioner  shows  that  a  writ  of  injanction  is  necessary  to 
prevent  the  New  Orleans  Gas  Light  Company  and  its  officers  and  direc- 
tors from  asserting  any  right  or  claim,  to  make  and  vend  illuminating 
gas,  in  the  city  of  New  Orleans,  from  and  after  the  first  day  of  April, 
1875,  the  date  of  the  expiration  of  the  charter  of  the  said  company,  as 
aforesaid. 

The  relief  prayed  for  nnder  the  foregoing  allegations  is,  that  the 

plaintifi  be  decreed  to  have  the  sole  and  exclusive  privilege  to  make 
and  vend  illuminating  gas  in  the  city  of  New  Orleans  for  fifty  years 
from  first  April,  1875;  that  the  act  of  March  1,  I860,  extending  de- 
fendant's corporate  life  and  privilege  to  make  and  vend  illuminating 
gas  in  New  Orleans  from  first  April,  1875,  until  first  of  April,  1895,  be 
decreed  unconstitutional  and  void,  and  that  the  defendant  be  injoined, 
restrained  and  prohibited  from  assuming  or  claiming  in  any  manner 
the  right  to  make  and  vend  illuminating  gas  after  the  first  April,  1875, 
or  from  attempting  to  continue  to  make  and  vend  it  after  said  date. 

It  appears  from  the  foregoing  allegations,  which  must  be  taken  as 
tme,  that  the  plaintiff,  under  its  charter  or  contract  with  the  State,  has 
nndertaken  to  begin  on  the  first  April,  1875,  the  large  business  of 
making  and  vending  gas  in  the  city  of  New  Orleans,  an  enterprise  ex- 
clusively confided  to  it;  that  in  order  to  commence  operations  at  said 
time,  suitable  works,  buildings,  fixtures,  machines,  the  laying  of  gas 
pipes,  etc.,  have  to  be  constructed,  involving  an  expenditure  of  large 
sums  of  money,  exceeding  one  million  of  dollars;  that  if  said  works 
SDd  preparations  are  not  completed  for  the  manufacture,  sale  and  de- 
livery of  gas  by  that  time,  both  the  plaintiff  and  the  public  will  suft'er 
irreparable  loss;  that  the  assertions,  pretensions  and  claims  of  defend- 
ant that  its  charter  was  continued  for  twenty  years  from  first  April, 
1875,  by  act  of  March  1,  1860,  which  is  void  for  unconstitutionality, 
are  calculated  to  and  do  impair  the  value  of  plaintiff's  charter  and  the 
credit  of  the  company,  and  are  calculated  to  and  do  impede  the 
company  in  its  efforts  to  complete  the  necessary  works  as  aforesaid, 
thereby  causing  large  damages  to  plaintiff;  and  that  said  unlound- 
ed  pretensions  will  continue  to  work  plaintiff  irreparable  injury,  unless 
said  act  of  March  1,  1860,   be  decreed    unconstitutional  and   void, 
and  the  defendant  be    inhibited  from   setting  up  rights  thereunder ; 
that  the  plaintiff  is  entitled  to  the  use  of  its  credit  in  raising  funds 
to  construct  the  large  works,  and  make  the  preparations  necessary  to 
begin  the  manufacture  and  sale  of  gas  on  first  April,  1875,  can  not  be 
doubted;  and  that  it  is  injured  by  the  pretensions  of  defendant,  found- 
ed on  the  act  of  March  1,  1860,  calimed  to  be  void,  is  equally  certain. 
If  the  plaintiff  is  injured  to   the  extent  claimed,  and  is   crippled  by 
the  loss  of  its  credit,  so  as  to  be  impeded  in  carrying  out  its  contract 
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with  the  State,  by  the  pretensions  and  claims  of  defendant,  founded 
on  the  act  of  March  I,  1850,  which  is  alleged  to  be  anconstitation&l 
and  void,  the  question  is,  can  this  court  redress  the  wrong  of  which 
the  plaintiff  complains  and  give  the  relief  prayed  for  in  the  petition  ? 

We  think  that  it  can.  Article  10  of  the  constitution  provides  that : 
''  All  courts  shall  be  open,  and  every  person  shall  for  injury  done  him  in 
his  land,  goods,  person,  or  reputation,  have  adequate  remedy  by 
due  process  of  law  and  justice  administered  without  denial  or  unreason- 
able delay."  ''  In  all  civil  matters  where  there  is  no  express  law  the 
judge  is  bound  to  proceed  and  decide  according  to  equity.*'  ♦  ♦  * 
Revised  Code,  article  21. 

The  franchise  of  the  plaintiff  is  property,  and  it  has  been  injured  in 
the  enjoyment  thereof  by  the  claims  and  pretensions  of  the  defendant, 
founded  on  a  statute  alleged  to  be  unconstitutional  and  void.  It  is 
true  the  right  of  the  plaintiff  to  make  and  vend  gas  will  begin  on  first 
April,  1875,  but  the  right  to  sell  shares  of  its  capital  stock  to  the 
amount  of  three  millions  of  dollars,  and  the  duty  to  erect  works,  build- 
ings, machines,  lay  gas  pipes,  and  prepare  every  thing  necessary  to 
begin  the  enterprise  or  business,  vested  the  moment  the  corporation 
began.  Indeed  all  of  plaintiff's  franchises  vested  from  the  moment  the 
grant  was  made  by  the  State,  the  exercise  of  the  right,  however,  to 
make  and  vend  gas  being  postponed  till  first  April,  1875. 

If  the  claims  and  pretensions  of  defendant,  founded  on  a  void  statute, 
destroy  the  credit  of  plaintiff  so  that  its  shares  of  capital  stock  can 
not  be  sold,  or  funds  raised,  in  order  to  construct  the  necessary  works 
to  begin  the  business  of  gas  making  by  the  time  stipulated  in  the 
charter,  are  not  the  rights  of  the  plaintiff,  to  that  extent,  invaded  ?  If 
these  unfounded  claims  and  pretensions  hinder  or  prevent  the  plaintiff 
from  getting  ready  to  begin  business  on  the  first  April,  1875,  is  not  an 
injury  sustained  on  account  thereof? 

Not  only  plaintiff's  right  to  sell  shares  of  its  capital  stock  is  invaded, 
but,  practically,  all  the  privileges  conferred  by  the  charter  are  defeated, 
because  plaintiff  is  stripped  of  the  means  necessary  to  begin  the  busi- 
ness contemplated  by  the  grant.  The  plaintiff  has  as  much  right  to 
use  the  means  authorized  by  the  charter  to  make  its  preparations,  as 
it  will  have  to  pursue  the  business  when  the  preparations  are  made  f 
and  an  invasion  of  the  one  ought  to  be  redressed  as  well  as  an  invasion 
of  the  other.  A  void  title  set  up  to  defeat  plaintiff's  right  to  prepare 
for  the  business,  invades  the  charter  as  effectually  as  if  set  up  to  ob- 
struct the  business  after  it  has  begun. 

It  is  urged,  however,  that  this  is  not  one  of  the  actions  mentioned 
in  the  Code  of  Practice.  The  authors  of  our  laws  have  not  seen  fit  to 
prescribe  forms  for  every  legal  demand,  and  they  have  not  catalogued 


NEW  ORLEANS,  FEBRUARY,  1875.  148 

Creacent  City  Gk«light  Company  v.  Kew  OrleanB  Gaslight  Company. 

in  the  Code  of  Practice  all  the  actions  that  may  be  broaght  in  our 
eonrts ;  it  is,  perhaps,  well  that  they  have  not  done  so,  lest  by  the 
omission  of  a  form,  substantial  relief  in  some  case  might  be  denied  to 
a  person  whose  rights  have  been  Invaded.  The  learned  coansel  of 
defendant  insist  that  as  their  client  had  reasonable  cause  to  believe 
that  its  claim,  founded  on  the  act  of  March  1,  1860,  is  valid,  there  is 
no  cause  for  an  action  ot  damages  on  account  of  the  assertion  thereof; 
that  their  client  committed  no  fault,  which  is  essential  to  recovery  of 
damages,  under  article  2315  of  the  Revised  Code,  which  declares  that 
*'  every  act  whatever  of  man  that  causes  damage  to  another  obliges 
him  by  whose  fault  it  happened  to  repair  it."  «  «  *  ^nd  citing  a 
casein  11  An.  to  the  efifect  that  '*  when  there  is  no  fault  there  can  be 
no  actionable  damage,"  they  conclude  that  no  jus  or  right  of  the 
plaintiff  has  been  invaded,  and  no  relief  should  be  granted  by  the 
court. 

The  fallacy  of  the  reasoning  consists  in  the  assumption  that  this  is 
an  action  of  damages  under  article  2315  of  the  Revised  Code,  and 
because  it  does  not  propeily  lie  there,  no  right  of  the  plaintiff  has 
been  invaded  and  no  relief  can  be  granted. 

In  our  opinion  the  plaintiff  has  shown  an  injury,  and  if  there  is  no 
express  law  giving  a  remedy,  it  can  appeal  to  the  equity  powers  of  the 
court  for  redress.  Revised  Code,  article  21 ;  Marbury  v.  Madison,  1 
Cranch  177;  Dodd  v,  Benthal,  4  Heiskal  602;  State  v.  Patterson,  IM  N. 
J.  Law,  163;  State  v.  Jersey  City,  34  N.  J.  Law  390  j  Story's  Equity 
Jur.,  page  31  ;  Broom's  Legal  Maxims,  J80;  Hillard  on  Injunctions, 
550 ;  England  v,  Lewis,  25  Cal.  357 ;  Evans  v.  Merchants'  Bank,  51  Mo., 
'M5 ;  22  Missouri  348  ;  see  also  Osburn  v.  The  Bank  of  United  States. 
9  Wheaton  742. 

If,  however,   the  cause  of  action   were  doubtful,   we  would  feel 

inclined  in  view  of  the  public  interest  involved  in  the  issues  herein, 
to  maintain  the  suit  and  proceed  with  the  trial  on  the  merits.  As  the 
learned  judge  a  quo  well  remarks  in  his  written  opinion,  the  making 
and  vending  of  gas  for  the  public  in  New  Orleans,  is  something  in 
which  the  community  at  large  are  interested,  and  they  are  concerned 
in  having  the  opportunity  to  obtain  gas  secured  to  them  beyond  dispute 
or  donbt.  If,  therefore,  it  should  be  fonnd  that  the  right  of  the  defend- 
ant to  make  and  vend  gas  under  existing  legislation,  ceases  on  the 
first  of  April,  1875,  and  that  right  is  given  exclusively  to  the  plaintiff, 
then  it  might  happen  in  case  of  the  postponement  of  the  questions  a^ 
issue  until  that  date,  that  the  city  of  New  Orleans  would  be  left  in 
darkness  for  a  time  for  want  of  the  necessary  preparations  on  the  part 
of  the  lawful  agent  of  the  State  to  make  it.  We  therefore  conclude 
that  the  exception,  that  the  petition  discloses  no  cause  of  action,  can 
not  be  maintained. 
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We  now  come  to  the  question  :  Is  the  net  ot  first  March  I860,  exten* 
ding  the  charter  of  the  New  Orleans  Gaslight  Company,  as  now 
established  bylaw,  from  first  April,  lc^75,  uutil  first  April,  181^5,  repug- 
nant to  the  articles  115  and  116,  constitutiou  of  1852,  reqairing  the  ob* 
ject  of  every  law  to  be  expressed  in  the  title,  and  prohibiting  the 
amendment  ot  a  law  by  reference  to  its  title. 

The  title  is :  *'An  Act  to  extend  the  area  of  gas  lighting  in  the  city 
of  New  Orleans  and  to  reduce  the  price  now  paid  by  cuusamers.'' 

Section  one  provides  :  *'  That  the  charter  of  the  New  Orleans  Gas- 
light Company,  as  now  established  by  law,  shall  remain  in  fall  force 
and  effect  until  the  first  day  of  April,  1895;  provided  that  nothing 
contained  in  this  act  shall  be  construed  so  as  to  continue  the  exclusive 
privilege  granted  to  said  company  beyond  the  period  fixed  by  its  pres- 
ent act  of  incorporation."  *  *  *  It  also  contains  clauses  reducing 
the  price  of  gas  to  $4  per  one  thousand  cubic  feet,  and  requiring  within 
three  years  the  said  company  to  lay  down  not  less  than  fifteen  miles  ot' 
main  pipes  through  the  four  districts  of  the  city,  according  to  their 
respective  wants,  and  also  requiring  it  to  lay  down,  free  of  charge,  the 
main  pipes  necessary  for  lighting  the  levee  or  river  front  of  the  city 
whenever  required  to  do  so  by  the  Common  Council. 

Section  two  provides:  ''That  the  New  Orleans  Gaslight  Company- 
shall  have  the  power  to  increase,  from  time  to  time,  the  capital  stock 
of  said  company,  as  the  board  of  directors  may  determine,  to  an 
amount  which  shall  not  exceed  one  million  of  dollars." 

Section  three  provides  that  the  act  shall  not  take  efl'eGt  until  it  is 
accepted  by  not  less  than  two-thirds  of  the  stockholders.  Tlie  object 
of  the  act  was  doubtless  to  give  the  defendant  an  extension  of  its 
charter  for  twenty  years  from  first  April,  1875,  and  that  really  was  the 
grant  made  by  the  State;  the  motive  or  inducement  for  making  it 
being  the  advantage  contemplated  to  accrue  to  the  people  of  New 
Orleans  by  having  gas  extended  over  a  greater  area,  and  supplied  to 
them  at  a  cheaper  rate.  This  object  is  not  embraced  in  the  title.  No 
hint  or  clue  is  given  ;  nothing  is  suggested  in  the  title  indicating  the 
purpose  to  prolong  the  period  of  duration  of  the  charter  of  the  New 
Orleans  Gaslight  Company,  which  had  not  then  expired  by  fifteen 
years.     The  company  is  not  named  in  the  title. 

The  purpose  to  extend  the  charter  of  the  New  Orleans  Gaslight 
Company  for  twenty  years  ftom  the  first  April,  1875,  is  no  more  dis- 
closed in  the  title — '*  An  act  to  extend  the  area  of  gaslighting  in  the 
city  of  New  Orleans,  and  to  reduce  the  price  now  paid  by  consumers," 
than  the  purpose  to  create  a  new  corporation  for  making  and  vending 
of  gas  is  indicated  therein.  And  who  doubts  that  the  area  ot  gaslight- 
ing could  be  extended,  and  the  rate  of  selling  it  be  reduced,  as  well 


NEWv  ORLEANS,  PEBBUARY,  1875.  145 

Cresoent  City  Gaalisht  Company  y.  New  Orleans  QasUght  Company. 

by  creating  one  or  several  new  corporations  to  operate  gas  works  and 
to  compete  io  carrying  on  the  business  ?  Yet,  if  under  this  title  one 
or  several  corporations  had  been  created  for  the  parpose  of  operating 
ps  works  for  twenty  years,  or  for  any  period,  could  it  be  said  that 
fiach  a  purpose,  the  creation  of  a  corporation,  was  disclosed  in  the  title  f 
And  the  prolonging  of  defendant's  corporation  for  twenty  years,  virtu- 
ally gives  it  a  new  charter  tor  that  period.  Moreover  the  title  is  decep- 
tive, and  calculated  to  mislead  the  mind  from  the  true  object  of  the 
statute.  No  member  of  the  General  Assembly  at  the  time  the  bill  was 
about  being  passed,  on  hearing  the  title  read,  would  have  supposed 
that  ita  object  was  to  obtain  from  the  State  a  grant  extending  the  char- 
ter of  the  New  Orleans  Gaslight  Company  for  twenty  years,  or  until 
&m  April,  1895.  A  member  who  would  object  to  extending  the  char- 
ter, might  readily  consent  to  a  reduction  of  the  price  of  gas  and  to 
the  extension  of  the  area  supplying  it.  We  therefore  conclude  that 
the  act  of  March  1,  1860,  extending  the  charter  of  the  New  Orleans 
€raslight  Company,  as  now  established  by  law,  until  the  first  day  of 
April,  1895,  is  repugnant  to  article  115  of  the  constitution  of  1852,  then 
in  force,  and  is  therefore  void.  4/An.  298;  5  An.  96 ;  23  An.  720;  Coo- 
ley  on  Limitations,  141,  150;  14  Indiana  195;  Adams  v.  Webster,  and 
Morrison  v.  Larkin,  26  An.  699. 

It  is  ur^ed,  however,  that  whether  the  act  of  1860  is  constitutional 
or  not,  it  was  a  contract  that  has  baen  duly  accepted  by  the  parties; 
that  the  defendant  in  performance  of  the  requirement  thereof  has  ex- 
tended the  area  and  reduced  the  price  of  gaslights  in  the  city  of  New 
Orleans ;  that  the  State,  after  receiving  the  benefits  of  the  contract, 
ean  not  deny  the  validity  thereof ;  and  that  the  plaintiti',  the  grantee  of 
the  State,  is  estopped  by  the  act  of  its  grantor  from  disputing  the 
rights  of  the  defendant,  arising  under  said  statute.  This  argument  is 
onaound.  The  defendant  was  charged  with  notice  that  the  Legislature 
was  prohibited  from  passing  an  act  or  granting  a  charter  in  contraven- 
tion of  article  115  of  the  constitution ;  and  the  statute  in  question, 
passed  in  violation  thereof,  was  utterly  void  from  the  beginning. 

If  the  statute  was  void,  the  grant  therein  to  the  defendant,  prolong- 
ing its  charter  for  twenty  years,  was  invalid ;  and  no  subsequent  act  of 
its  own  could  cure  the  infirmity  or  operate  an  extension  of  its  charter, 
because  a  creature  can  not  be  its  own  creator.  And  no  act  of  the 
General  Assembly  could  cure  the  defect  or  prolong  the  charter,  unless 
done  in  the  manner  prescribed  by  the  constitution  and  not  in  violation 
thereof. 

Nothing  but  a  valid  statute  of  the  State  could  confer  the  grant  ex- 
tending the  charter  of  the  defendant  until  1895 ;  and  as  before  remark- 
ed, tlie  act  of  March  1,  1860  being  unconstitutional,  was  utterly  void 
10 
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from  the  beginning.  Coolej's  Constitntional  Limitations,  188 }  25  MiA- 
sonri  341 ;  2  Dal.  306 ;  1  Cranoh  137 ;  5  M.  581 ;  3  Allen  407;  29  Mis- 
sonri  593  -,  Marsh  v.  Pulton  Coanty,  10  Wal.  677 ;  3  An.  295 ;  Dillon  on 
Municipal  Cor.,  2d  ed.  seo.  17 ;  22  An.  402 ;  5  Mason  441 ;  4  Cal.  51 ;  10 
Iredell  112 ;  4  Hawkins  132 ;  1  Sum.  278 ;  State  ex  rel.  Smith  v.  Dubu- 
clet,  State  Treasurer,  23  An.  267. 

We  come  now  to  the  question  whether  the  acts  incorporating  the 
plaintiff's  company  and  conferring  on  it  the  sole  and  exclusive  right 
to  make  and  vend  illuminating  gas  in  the  city  of  New  Orleans  for  fifty 
years,  from  first  April,  1875,  are  repugnant  to  article  114  of  the  con- 
stitution of  1868,  then  in  force,  requiring  the  object  or  objects  of  every 
law  to  be  embraced  in  the  title.  And  here  the  main  objection  is  as  to 
the  title  of  the  act  of  twentieth  April,  1870 ;  that  its  title,  "  an  act  to 
incorporate  the  Crescent  City  Gaslight  Company,"  does  not  cover  the 
monopoly  contained  in  the  eighth  section  thereof;  that  there  is  noth- 
ing in  it  indicating  the  purpose  to  grant  the  sole  and  exclusive  privi- 
lege to  make  and  vend  gas  in  the  city  of  New  Orleans  for  fifty  yeara 
fi:t>m  first  April,  1875.  To  this  the  plaintiff  replies  that  under  a  simi- 
lar title,  a  monopoly  of  the  same  kind  was  granted  to  the  defendant 
in  the  charter  of  1835,  which  was  recognized  by  this  court  in  the  case 
of  Paulding,  12  Bob.  378,  and  which  has  been  enjoyed  by  the  defend- 
ant for  nearly  forty  years,  without  its  validity  having  been  questioned 
by  any  one.  But  the  object  of  the  act,  as  stated  in  the  title,  was  *'  to 
incorporate  the  Crescent  City  Gaslight  Company."  To  incorporate  a 
company  is  to  create  it  with  certain  powers  and  privileges;  those 
powers  and  privileges  need  not  be  detailed,  for  if  they  were,  the  title 
would  be  as  long  as  the  act.  The  title  of  the  act  disclosed  the  crea- 
tion of  a  gas  company ;  this  was  sufficient  to  cover  the  monopoly  or 
exclusive  privilege  to  make  and  vend  gas. 

The  precise  question  was  before  this  court  in  The  Louisiana  Lottery 
Company  vs.  Richoux,  et  al.  23  An.  743,  and  also  in  the  State  ex  rel^ 
Belden  vs.  Pagan,  22  An.  546,  where  it  was  held,  that  an  exclusive  priv- 
ilege or  monopoly  could  be  granted  under  the  usual  title  to  incorporate 
a  company.  And  in  these  decisions  it  was  held,  that  the  State  could 
create  a  monopoly ;  that  it  could  give  the  Crescent  City  Slaughterhoase 
Company  the  exclusive  privilege  to  keep  a  slaughterhouse;  and,  that 
it  could  confer  on  the  Louisiana  Lottery  Company  the  exclusive  privi- 
lege to  sell  lottery  tickets. 

However  odious  monopolies  may  be,  the  sole  question  for  the  coart 
to  determine  in  this  case  is,  had  the  Legislature  the  power  under  tbe 
constitution,  to  grant  the  plaintiff  the  sole  and  exclusive  right  to  man- 
ufacture and  sell  illuminating  gas  in  the  city  of  New  Orleans  for  filfty 
years?    If  they  had  the  power,  they  can  not  be  controlled  by  the  judi- 
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dal  department  in  the  exeroise  thereof,  however  unwisely  they  have 
diosen  to  employ  it.  Their  responsibility  is  not  to  the  courts  bnt  to 
the  people,  whose  agents  they  were,  for  this  nnwise,  nnfair  and  arbi- 
trary exercise  of  the  power  of  legislation  confided  to  them.  In  its  own 
sphere,  the  legislatnre  is  supreme,  except  when  restricted  by  the  con- 
stitution of  this  State  or  of  the  United  States.  9  R.  411 ;  9  An.  562; 
11  An.  308,  338,  370 ;  12  An.  169,  554.     See  also  16  Wal.  36. 

Now,  what  clause  of  these  constitutions  has  been  violated  in  the  case 
at  barf  Is  the  bill  of  rights:  all  persons  "shall  enjoy  the  same  civil, 
political  and  public  rights  and  privileges,  and  be  subject  to  the  same 
pains  and  penalties,"  in  any  manner  invaded  t  Is  '^  life,  liberty,  or  the 
parsait  of  happiness'^  of  any  person  in  the  city  of  New  Orleans,  as- 
sailed by  the  statute,  granting  the  sole  and  exclusive  privilege  to  plain- 
tiff to  operate  gas  works  in  New  Orleans  for  fifty  years  f  The  right  to 
operate  gas  works  and  to  illuminate  a  city,  is  not  an  ancient  or  usual 
occupation  of  citizens  generally.  No  one  has  the  right  to  dig  up  the 
streets  and*  lay  down  gas  pipes,  erect  lamp  posts  and  carry  on  the  bu- 

{nness  of  lighting  the  streets  and  the  houses  of  the  city  of  New  Orleans, 
without  special  authority  from  the  sovereign.  It  is  a  franchise  belong- 
ing to  the  State  and  in  the  exercise  of  the  police  power,  the  State  could 
cany  on  the  business  itself,  or  select  one  or  several  agents  to  do  so. 
And,  as  the  legislature  had  the  right  in  1835,  to  grant  the  sole  and  ez- 
dnsive  privilege  to  the  defendant  company  to  make  and  vend  gas  in 
New  Orleans  for  forty  years,  the  legislature  of  1870,  had  the  same 
power  to  confer  on  the  plaintiff  the  same  privilege  for  fifty  years  from 
tite  termination  of  the  grant  to  defendant.  We  therefore  conclude 
that  the  grant  of  the  monopoly  complained  of,  does  not  violate  the  con- 
stitution and  is  valid.  22  An.  553;  16  Wallace,  36;  23  An.  743.  See 
also  CoxfLeld  vs.  Coryell,  4  Wash.  C.  C.  Rep.  page  380 ;  also,  Dillon  on 
corporations,  sections  546,  549. 

We  come  now  to  consider  the  rights  of  the  interveners.  Without 
going  into  details,  we  conclude  that  the  State  intervening,  not  to  setup 
some  separate  right  of  its  own,  but  solely  for  the  purpose  of  upholding 
the  rights  of  the  plaintiff  against  the  defendant,  in  regard  to  a  franchise 
granted  by  itself,  has  no  interest  whatever  in  the  controversy,  and  the 
court  below  did  not  err  in  dismissing  its  intervention. 

In  regard  to  the  intervention  of  the  city  of  New  Orleans,  we  will  re- 
mark, that  the  right  reserved  by  the  State  for  it  to  become  the  purchaser 
of  the  gas  works,  fixtures,  machines,  pipes  etc.,  at  the  expiration  of  the 
diarter  of  the  defendant,  was  not  such  a  vested  right  that  the  State 
could  not  withdraw  or  recall,  without  contravening  that  provision  of 
the  constitution  ot  the  United  States,  prohibiting  a  State  from  impair- 
ing the  obligations  of  a  contract.    Conceding  that  the  authority  given 


f 
148  SUPREME  COURT  OP  LOUISIANA, 

Creaoent  City  Oaalight  Company  v.  New  Orleans  Gaslight  Company. 

to  the  city,  if  she  saw  fit,  at  the  expiration  of  defendaDt's  ohartier,  to 
purchase  the  gas  works,  by  implication  conferred  authority  to  operate 
said  works,  the  State  had  the  right  to  recall  or  withdraw  the  authority, 
as  it  did  in  the  act  of  1870,  before  the  time  for  using  the  authority 
arrived.  And  the  grant  of  the  sole  and  exclusive  privilege  to  plaintiff 
to  make  and  vend  gas,  is  utterly  repugnant  to  the  right  of  any  other 
person  or  corporation  to  make  and  vend  gas  in  New  Orleans.  And, 
this  grant  by  implication,  revoked  or  recalled  any  previous  authority 
given  the  city  to  buy  the  gas  works  of  the  defendant  on  the  first  of 
April,  1875,  for  the  purpose  of  making  and  vending  gas. 

The  powers  and  privileges  granted  by  the  State  to  the  city  of  New 
Orleans,  and  other  political  corporations  used  in  the  a'l ministration  of 
government,  may  be  recalled  or  modified  by  the  legislature  at  pleasure. 
And  in  doing  so  they  violate  no  contract  protected  by  the  constitution 
of  the  United  States.  Impressed  with  this  view  of  the  law,  this  court 
in  1850,  in  the  case  of  the  police  jury  of  Bossier  parish  vs.  corpora- 
tion of  Shreveport,  5  An.  664,  decided  that  **  the  act  of  twentieth  of 
March,  1839,  incorporating  the  town  of  Shreveport,  and  giving  the  ma- 
nicipal  authorities  exclusive  right  to  establish  ferries  across  Red  river, 
did  not  create  a  contract  or  vested  rights  in  that  corporation  which  the 
legislature  could  not  constitutionally  change  or  annul." 

And  this  doctrine  was  reaffirmed  by  this  court  in  the  case  of  Marks 
vs.  The  Town  of  Donaldsonville,  24  An.  242.  See  also,  the  case  of 
Layton  vs.  City  of  New  Orleans,  12  An.  515.  Dillon  on  Corp.  2d  ed.37, 
40 ;  11  Peters,  539 ;  3  How,  534.  We  therefore  conclude  that  the  inter- 
vention of  the  city  of  New  Orleans  can  not  be  maintained. 

It  is  therefore  ordered  that  the  judgement  herein  be  set  aside  and 
annulled  and  it  is  decreed,  that  the  plaintiff,  the  Orescent  City  Gas- 
light Company,  has  the  sole  and  exclusive  right  to  make  and  sell  illu- 
minating gas  in  the  city  of  New  Orleans,  for  fifty  years  from  first  April, 
1675 ;  that  the  act  of  March  1,  1860,  extending  the  charter  of  the  de- 
fendant, the  New  Orleans  Gaslight  Company,  from  first  April,  1875, 
until  first  April,  1895,  is  unconstitutional  and  void ;  and  that  the  de- 
fendant be  injoined  and  inhibited  trom  setting  up  any  claim  thereunder 
or  from  attempting  to  carry  on  the  operation  of  gas  works  or  the  busi- 
ness of  making  and  vending  gas  after  first  April,  1875,  orh'om,  in  any 
manner,  impeding  the  plain tift  from  the  fall  enjoyment  of  its  fran- 
chiseB,  rights,  and  privileges,  arising  under  the  acts  of  April,  twenty, 
1670,  and  July  10,  1873.  It  is  further  ordered,  that  the  intervention  of 
the  State  be  dismissed  with  costs,  and  the  demand  of  the  intervenor^ 
the  city  of  New  Orleans,  be  rejected  with  costs  of  its  intervention.  It 
is  further  ordered,  that  the  defendant  pay  costs  of  both  courts. 
Howell,  J.    Absent. 
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No.  5388. 

J.  Davidson  &  Hill  v,  Thomas  B.  Bodlbt,   Norwalk  Iron 

Works,  InterveDors. 

The  note  sued  upon  having  been  given  snbeeqnently  to  the  date  of  a  written  oontract  and 
identified  therewith  in  its  own  terms,  it  was  proper  to  permit  parol  evidence  to  show  the 
settlement  or  agreement  nnder  which  it  was  given.  The  plaintiff  are  not  enforcing  the 
initten  contract  in  aU  its  parts,  bat  sning  on  the  note  given  in  connection  with  said  con- 
tract, yet  for  a  som  different  from  that  named  in  the  contract.  The  note  is  evidence  of 
a  change  in  the  snm  first  agreed  on,  and  is  binding  on  deljandant  in  the  absence  of  error 
wtmad. 

The  defSendant  being  the  agent  of  the  interveners  and  not  their  factor  in  the  purview  of  ther 
law  invoked  by  them,  and  liaving  had  the  possession  and  control  of  the  machinery  de- 
livered to  them,  and  having  pledged  it  to  plaintiffs,  who  are  not  shown  to  have  known 
that  it  belonged  to  interveners,  the  pledge  must  be  sustained.  The  interveners  pat  it  in 
the  power  of  the  defendant  to  make  sach  use  oi  the  machinery,  and  they  mast  bear  the 
loss,  if  any.  The  principle  which  sostains  the  pledge  as  collateral,  which  is  placed  in 
the  hands  of  a  broker  to  sell,  mast  apply  here. 

APPEAL  from  the  Second  District  Coart,  parish  of  Orleans.  lUsot, 
J.  B.  B,  Formant  Ogden  <&  EUl,  for  plaintiffs  and  appellees. 
Hornor  d  Benedict^  F.  N.  Baker,  for  defendant  and  appellant.  Fellows 
^  MUlSj  for  intervener  and  appellant. 

HowBLL,  J.  Plaintiffs  sue  on  a  note  given  by  defendant  for  one- 
half  of  advances  made  by  the  former  in  excess  of  or  beyond  whar.  was 
repaid  from  a  certain  source,  nnder  a  contract  for  raising  a  stranded 
vessel.  The  defense  is  failare  of  consideration  and  release  of  liability 
by  the  raising  of  said  vessel,  an  event,  by  the  happening  of  which,  it 
is  alleged,  the  defendant  woald  not  be  liable. 

A  contract  was  entered  into  between  the  agents  of  Chailes  Morgan 
and  one  John  Halliday,  by  which  the  latter  was  to  raise  a  stranded 
vessel  for  a  stipulated  sum.  Another  contract  was  made  between  the 
plaintiffs  and  defendant,  by  which  the  latter  bound  himself  to  pay 
one-half  of  a  fixed  sum,  advanced  by  the  plaintiffs  beyond  the  amount 
received  from  the  Halliday  contract.  This  sum  was  subsequently  in- 
creased, and  before  the  vessel  was  raised,  and  while  it  seemed  uncer- 
tain whether  it  would  be,  these  parlies  came  to  an  understanding  as  to 
tiie  amount  of  the  excess  advanced  by  plaintiffs  for  the  object  of  the 
origiDal  contract,  and  the  note  in  suit  was  given  by  the  defendant  for 
his  portion.  The  evidence  by  parol  to  show  this  was  objected  to  on 
the  ground  that  no  new  verbal  agreement  was  alleged,  and  the  written 
contract  was  limits  to  a  less  sum.  The  note  having  been  given  sub- 
sequently to  the  date  of  the  written  contract  and  identified  therewith 
in  its  own  terms,  it  was  proper  to  permit  evidence  to  show  the  settle- 
ment  or  agreement  under  which  it  was  given.  The  plaintiffs  were  not 
enforcing  the  written  contract  in  all  its  parts,  but  suing  on  the  note 
given  in  connection  with  said  contract,  yet  for  a  sum  different  from 
that  named  in  the  contract.    The  note  is  evidence  of  another  change 
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in  the  Bum  first  agreed  on,  and  is  binding  on  defendant  in  the  abaenoe 
of  error  or  frand,  which  is  not  shown. 

The  Norwalk  Iron  Works  intervened,  claiming  the  ownership  of  cer- 
tain machinery  pledged  by  defendant  to  plaintiffs  to  secare  said  ad- 
vances, and  have  appealed  from  a  judgment  against  them.  The  evi- 
dence shows  that  the  defendant  was  their  agent  to  sell  the  machinery, 
consigned  by  them  to  him,  and  that  he  sent  machinery  to  varions 
points,  to  be  sold  for  cash  or  on  credit,  and  settled  with  intervenors 
for  sach  sales.  He  was  their  agent  and  not  their  factor  in  the  pnrview 
of  the  law  invoked  by  them,  and  having  had  the  possession  and  con- 
trol of  the  machinery  in  question,  and  having  pledged  it  to  plaintiffs, 
who  are  not  shown  to  have  known  that  it  belonged  to  intervenors,  the 
pledge  mnst  be  sustained. 

The  intervenors  put  it  in  the  power  of  the  defendant  to  make  such 
use  of  the  machinery,  and  they  must  bear  the  loss,  if  any. 

The  principle  which  sustains  the  pledge  of  <n,  note  as  collateral, 
which  is  placed  in  the  hands  of  a  broker  to  sell,  must  apply  here. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  changing  the  amount  as  against  the  succession  of  the  defendant 
from  $2000  to  $2.'>01  15,  with  five  per  cent,  interest  from  eighteenth 
March,  1872,  and  as  thus  amended  it  be  affirmed  with  costs. 

Rehearing  refused. 


No.  5371. 
SnccBssioNs  OF  John  and  Mart  Trainor. 

This  is  a  suit  to  force  oomplianoe  with  the  terms  of  w^jadication  of  property.  The  defense 
is  want  of  title  in  the  seller,  the  administrator  of  the  Trainor  estate.  Trainor  bought 
the  lot  abont  which  the  dispute  is  as  to  title,  at  a  tax  sale  made  in  August,  1800,  at  the 
suit  of  the  city  of  New  Orleans,  for  city  taxes.  The  sale  was  made  under  the  proviaiona 
of  the  act  No.  85  ot  the  session  of  1858,  and  act  No.  175  of  1899,  additional  thereto.  The 
provisions  of  these  acts  not  having  been  complied  with  in  the  tax  sale,  it  follows  that  the 
evidence  does  not  establish  a  valid  title  in  the  succession  of  Trainor. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Tiasot^ 
J.    Gilmore  &  Sons,  for  plaintiffs  and  appellants.    Alfred  (jhiinaf 
for  respondent  and  appellee. 

Taliaferro,  J.  The  administrator  caused  property  of  the  estate  to 
be  sold.  John  Hearhe,  the  defendant  in  this  suit,  bought  three  lots  of 
ground,  with  the  buildings  and  improvements  upon  them.  The  terms 
were  cash  in  hand ;  these  lots  were  separately  adjudicated  to  him  at 
the  price  of  $1000  each.  Failing  to  comply  with  the  terms  of  sale,  a 
rule  was  taken  upon  him  to  show  cause  why  the  property  should  not 
be  sold  at  his  folle  enohere.  He  set  up  in  his  defense  that,  as  to  one  of 
the  lots  the  succession  was  without  valid  title,  and  could  not  confer  a 
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title  on  him ;  that  the  other  lots  were  so  situated  that  the  baildings  on 
the  rear  part  of  them  were  inacoessible  irom  the  street,  except  by  an 
alleyway  taken  off  one  side  of  the  lot  to  which  the  estate  had  no  title, 
and  as  his  inducement  to  bid  for  the  rear  lots  was,  that  the  buildings 
upon  them  could  be  used  by  means  of  the  alleyway  leading  to  the 
street,  they  would  be  of  no  practical  use  to  him  if  deprived  of  thf» 
&Bt  or  front  lot  by  the  true  owner.  On  trial  of  the  rule  judgment  was 
rcDdeied  in  the  defendant's  favor,  and  the  administrator  appealed. 

Trainor,  it  appears,  boaght  the  lot  about  which  the  dispute  is  as  to 
the  title,  at  a  tax  sale  made  in  August,  1860,  at  the  suit  of  the  city  of 
New  Orleans  for  city  taxes.  The  record  of  the  tax  suit  in  which  the 
property  was  sold  was  introduced  in  evidence.  The  sale  was  made 
onder  the  provisions  of  the  act  No.  85  of  the  session  of  1858,  and  act 
Ko.  175  of  1859,  additional  thereto.  The  second  section  of  the  act  No. 
85  of  1858  provides :  ''That  the  tax  receipt  or  receipts  of  each  delin- 
qneot  tax  payer  shall,  after  the  expiration  of  thirty  days'  publication 
referred  to  in  the  preceding  sections,  be  severally  stamped  by  the  city 
treasurer  with  the  words  *  published  according  to  law,'  and  shall  from 
that  time  become  an  executory  process  against  the  party  owing  the  tax, 
OD  which  it  shall  be  the  duty  of  any  judge  of  competent  jurisdiction, 
as  soon  as  applied  to,  to  enter  up  judgment  and  grant  a  writ  of  seizure 
and  sale  against  the  property,  *  *  *  as  in  all  other  cases  of  seizure 
and  sale  provided  for  by  the  laws  of  the  State."  The  tax  bill  does  not 
show  the  placing  upon  it  of  the  treasurer's  stamp.  The  tax  receipt 
was  made  out  in  the  name  of  *^  Widow  Lanahan,"  and  the  suit  was 
brought  against  her.  The  notice  of  service  is  also  addressed  to  Widow 
Lanahan,  and  the  sheriff  returned  it  with  service  made  on  ''Peter 
Leslie,  tutor  of  the  minor  heir  of  Widow  Lanahan,  deceased." 

On  the  part  of  the  administrator  it  is  answered,  that  the  tax  sale 
was  in  the  nature  of  a  proceeding  in  rem,  and  the  regularity  of  the 
proceedings  is  presumed  by  law;  that  the  sale  could  only  be  impeached 
by  direct  action  of  nullity  at  the  suit  of  the  party  aggrieved,  in  whicli 
reatitation  of  the  price  and  the  value  of  the  improvements  would  be  a 
•condition  precedent  to  the  maintenance  of  the  action,  referring  to  Ba- 
relll  V.  Oauche,  24  An.  324,  and  Shields  v.  Lafon,  7  An.  135-6.  It  is 
shown  on  the  part  of  the  administrator  that  Trainer  was  in  uninter- 
rupted possession  of  the  lot  in  (Question  from  the  day  of  the  sale  to  the 
time  of  his  death,  a  period  of  fourteen  years.  Lastly,  it  is  contended 
that  the  act  of  1873,  No.  101,  relieves  all  purchasers  of  real  estate  sold 
at  public  auction  to  satisfy  judgments  for  State,  parish  or  municipal 
taxes,  and  renders  valid  and  perfects  their  titles  after  judicial  posses- 
-aion  of  the  property  purchased  for  two  years  under  deed  of  sale  duly 
recorded. 
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We  are  of  the  opinion  that  the  evidence  does  not  establish  a  valid 
title  in  the  succession  of  Trainor,  and  that  the  judgment  of  the  lower 
court  should  be  affirmed.  See  case  of  Dupre  v,  Thompson,  sheriff,  et 
al.,  and  cases  there  cited,  25  An.  504. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 

Rehearing  refused. 


No.  3255. 

•E.    W.   BURBANK  V.  C.   A.   AND   L.  L.   CONRAD. 

Aa  Charles  M.  Conrad  waa  an  oftender  of  a  class  mentioned  in  the  act  of  Congress  of  the- 
seventeenth  of  Jnly,  188S,  entitled  an  act  to  suppress  insurrection,  etc.,  this  statate 
authorized  the  confiscation  of  his  property,  or  the  condemnation  and  sale  thereof  fbr  the 
period  of  his  life.  By  the  decree  of  condemnation  of  the  third  of  February,  1865,  only 
such  right  or  title  as  the  said  offender  had,  passed  to  and  vested  in  the  United  States,  and 
tills  was  the  title  conveyed  to  plaintiff  by  the  Marshal's  sale  on  the  twenty-ninth  of 
March,  1805. 

But  Conrad,  at  that  time,  had  no  title  to  the  property,  having  sold  it  to  the  defendants  by 
notarial  act  in  the  parish  of  St.  Mary,  on  the  third  of  June,  1862,  not  only  prior  to  the 
selsure,  but  anterior  to  the  passage  of  the  confiscation  act  itself,  although  the  act  waa- 
registered  only  in  1870  in  the  parish  of  Orleans,  where  the  property  is  situated.  Henoe 
the  United  States  acquired  no  title  and  could  not  convey  any  to  plaintiff. 

In  regard  to  the  property  confiscated,  the  position  of  the  United  States  was  not  that  of  ». 
third  party  dealiug  with  Coorad  on  the  faith  of  the  title  standing  in  his  name  on  the 
public  records,  or  that  of  a  bidder  at  a  judicial  sale,  who  is  induced  to  buy  the  property 
standing  on  the  pnbUc  records  in  the  name  of  the  defendant  in  execution. 

The  failure  of  defendants  to  record  their  title  in  the  parish  of  Orleans  as  required  by  the 
registry  laws  of  the  State,  subjected  them  to  the  risk  of  losing  it,  if  seised  by  a  creditor 
of  their  vendor,  or  if  sold  or  hypothecated  by  him  to  an  innocent  third  party.    But  the 
title  of  the  property  was  nevertheless  in  them  from  the  time  of  the  sale,  and  neither' 
their  vendor  nor  his  heirs  could  recover  it  ft>om  them. 

As  to  the  United  States  it  was  immaterial  whether  defendants  had  recorded  their  title  or 
not;  the  property  in  question  belonged  to  them  and  their  title  was  not  imi>aired  by  the 
proceedings  under  the  act  of  Jnly  17, 1862,  instituted  to  confiscate  the  property  of  Charles 
M.  Conrad  for  offenses  committed  by  him.  The  defendants  were  not  parties  to  t^eae 
proceediugs  and  their  title  to  the  property  could  not  be  divested  by  the  decree  of  con- 
demnation. 

APPEAL  from  the  Fifth  District  Court,  parish  ot  Orleans.  Leau^ 
montt  J.  Fellows  <&  AfUla,  for  plaintiff  and  appellee.  O.  M,  Oon- 
rod,  for  C.  A.  Conrad,  defendant  and  appellant.  C.  A.  Conrad,  curator 
ad  hoe,  for  L.  L.  Conrad,  defendant  and  appellant. 

Wtlt,  J.  The  plaintiff  who  purchased  an  undivided  half  of  a  ware- 
house and  lot  on  Julia  street,  at  a  sale  made  by  the  marshal  under  a 
writ  of  venditioni  exponas,  issued  by  the  United  States  District  Court 
in  the  confiscation  proceedings  of  the  United  States  v.  Ten  Lots  of 
Ground  alleged  to  be  the  property  of  Charles  M.  Conrad,  brought  thia 
suit  agaii)6t  the  defendants,  the  owners  of  the  other  half  of  said  pro- 
perty, for  a  partition  thereof.  Alleging  that  said  property  can  not  be 
divided  in  kind  without  deterioration  of  value,  he  prays  for  a  partition 
by  lioitation. 
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The  ooart  rendered  the  jadgment  prated  for,  and  the  defendants 
appeal. 

Several  interesting  qaestions  are  presented  in  this  case.  One  is: 
that  the  plaintiff  boaght  at  said  sale,  and  the  property  so 
belonged  to  Charles  M.  Conrad  at  the  time  it  was  condemned 
by  decree  of  the  United  States  District  Court,  under  proceedings  based 
on  the  act  of  July  17,  1862,  commonly  known  as  the  confiscation  act« 
did  the  estate  so  acquired  confer  on  the  plaintiff  the  right  to  demand 
of  the  defendants,  wlio  are  admitted  to  be  the  owners  of  the  other  half 
of  the  property,  a  partition  by  licitation  f 

In  other  words,  did  the  title  acquired  under  said  confiscation  pro- 
ceedings (which  have  frequently  been  held  only  to  convey  the  life 
estate  of  the  party  accused)  give  the  plaintiff  the  right  to  demand  of 
the  defendants,  the  admitted  co- proprietors,  the  sale  of  the  thing  held 
in  common,  and  a  division  of  the  proceeds  ? 

'Another,  and  the  most  important  question  in  the  case,  is:  Did  the 
dei-ree  of  condemnation  and  the  sale  by  the  marshal  convey  any  title 
whatever  to  the  plaintiff  in  and  to  the  undivided  half  of  said  property, 
in  view  of  the  fact  that  prior  to  said  confiscation  proceedings,  and 
prior  to  the  act  of  July  17,  1862,  authorizing  it,  Charles  M.  Conrad  had 
by  notarial  act  in  the  parish  of  St.  Mary,  on  the  third  June,  1862,  sold 
and  conveyed  said  property  to  the  defendants,  the  deed,  however, 
although  recorded  in  the  parish  ot  St.  Mary,  not  having  been  registered 
in  the  parish  of  Orleans  until  long  after  said  confiscation  and  salef 

As  the  view  we  have  taken  of  this  question  will  dispose  of  the  case, 
we  will  confine  our  investigations  to  it. 

And  here  we  will  remark  that  the  act  of  July  17,  1862,  *^  An  Act  to 
suppress  insurrection,  to  punish  treason  and  rebehion,  to  seize  and  con^ 
fiseate  the  property  of  rebels,  and  for  other  purposes,'^  was  not  intended 
to  confiscate  the  property  ot  rebels  generally;  but  its  operation  was 
expressly  confined  to  the  property'  of  persons  of  the  class  mentioned 
in  the  fifth  and  other  sections ;  it  was  only  the  property  of  such  per- 
sons that  the  act  proposed  to  confiscate.    The  language  is,  ^*  that  to 
insure  the  speedy  termination  ot  the  present  rebellion,  it  shall  be  the 
duty  of  the  President  of  the  United  States  to  cause  tlie  seizure  of  all 
the  estate  and  property,  money,  stocks,  credits  and  effects  of  persons 
hereinafter  named  in  this  section,  and  to  apply  and  use  the  same,  and 
the  proceeds  thereof,  for  the  support  of  the  army  of  the  United  States." 
As  Charles  M.  Conrad  was  an  offender  of  a  class  mentioned,  the 
itatate  authorized  the  confiscation  of  his  property,  or  the  condemna- 
tion and  sale  thereof  for  the  period  of  his  life.     Bigelow  v.  Forest,  9 
Wal.  847. 
By  the  decree  of  condemnation  ot  the  third  of  February,  1865,  only 
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Boch  right  or  title  as  the  said  offender  had  passed  to  and  vested  in  the 
United  States,  and  this  was  the  title  conveyed  to  the  pi  lintiff  by  the 
marshal  on  the  twenty-ninth  March,  1865.  But  Conrad  at  that  time 
had  no  title  to  the  property,  having  sold  it  to  the  defendants  by  nota- 
rial act  in  the  parish  of  St.  Mary,  on  the  third  of  Jane,  1862,  not  only 
prior  to  the  seizure,  but  anterior  to  the  passage  of  the  confiscation  act 
itself.  When  this  law  was  brought  to  bear  against  Charles  M.  Conrad^ 
the  object  was  to  panish  an  offense  committed  by  him  subsequent  to 
the  enactment  thereof,  and  the  penalty  was  to  vest  in  the  United  States 
the  property  ot  the  offender  daring  the  period  of  his  life. 

The  confiscation  of  the  property  in  qaestion  was  not  intended  by  the 
law,  for  it  could  inflict  no  punishment  on' Conrad,  the  alleged  offender, 
because  for  a  valuable  consideration  he  had  already  sold  it  to  the  de* 
fendants,  and  as  between  the  parties,  without  registry,  the  sale  was 
perfect  from  the  time  of  the  execution  thereof.    Revised  Code,  2456. 

In  regard  to  this  property  the  position  of  the  United  States  was  net 
that  of  a  third  party  dealing  with  Conrad  on  the  faith  of  the  title 
standing  in  his  name  on  the  public  records,  or  that  of  a  bidder  at  a 
judicial  sale  who  is  induced  to  buy  the  property  standing  on  the  publio 
records  in  the  name  of  the  defendant  in  execution. 

The  failure  of  defendants  to  record  their  title  in  the  parish  of  Or- 
leans, as  required  by  the  registry  laws  of  the  State,  subjected  them  to 
the  risk  of  losing  it,  if  seized  by  a  creditor  of  their  vendor,  or  if  sold 
or  hypothecated  by  him  to  an  innocent  third  party.  But  the  title  of 
the  property  was,  nevertheless,  in  them  from  the  time  of  the  sale ;  and 
neither  their  vendor  nor  his  heirs  could  recover  it  from  them.  If  he 
was  honest  and  owed  no  debts  their  title  was  safe^  if  the  purchasers 
wished  to  avoid  these  contingencies,  a  compliance  with  the  registry 
laws  of  the  State  would  have  given  them  ample  protection. 

As  to  the  United  States,  it  was  immaterial  whether  the  defendants 
had  recorded  their  title  or  not;  the  property  in  question  belonged  to 
them,  and  their  title  was  not  impaired  by  the  proceedings  under  the 
act  of  July  17, 1862,  instituted  to  confiscate  the  property  of  Conrad 
for  offenses  committed  by  him. 

Assuming  the  theory  of  the  plaintiff  to  be  true,  that  the  United 
States  occupied  the  position  of  a  third  party  in  the  sense  of  the  statute 
and  jurisprudence  of  this  State,  and  therefore  the  failure  of  the  de- 
fendants to  comply  with  our  registry  laws  subjected  the  property  in 
question  to  the  decree  of  condemnation  as  the  property  of  Charles  M. 
Conrad,  the  effect  will  be  that  the  plaintiff  will  hold  it  during  the  life 
of  the  offender,  and  then  it  will  not  pass  to  his  heirs  as  the  law  of  July 
17,  1862,  contemplates.  It  can  never  pass  to  the  heirs  of  Charles  M. 
Conrad,  because  heirs  can  only  inherit  what  belonged  to  the  deceased, 
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and  by  sacoeesion  they  only  sacoeed  to  bis  property.  The  property  in 
question  passed  out  of  Cbarles  M.  Conrad  when  the  notarial  act  of 
Jane  3, 1862,  was  executed,  and  this  act  will  be  binding  on  his  heirs 
whether  recorded  or  not;  but  the  deed  was  recorded  in  the  parish  of 
Orleans  on  the  eighth  December,  1870. 

The  fee  or  title  of  the  property  is  beyond  donbt  in  the  defendants, 
and  was  at  the  time  of  the  confiscation  proceedings  and  before;  and 
wben  the  life  estate  of  Charles  M.  Conrad  owned  by  the  plaintiff  (if, 
under  the  cironmstances,  snob  coald  exist),  is  carved  out,  or  has  ter- 
minated, the  defendants  will  recover  the  property  not  as  heirs,  bat  as 
Tendees  of  Charles  M.  Conrad.  And  the  anomaly  presented  is,  thati 
the  plaintiff,  claiming  the  life  estate  of  Charles  M.  Conrad  by  virtue  of 
the  proceedings  and  sale  under  act  of  July  17,  1862,  here  sues  the  de- 
fendants, in  whom  the  fee  or  title  of  the  property  is  vested,  for  a  par- 
tition by  licitation  j  that  is.  for  a  sale  of  the  thing  and  a  division  of  the 
proceeds.  And  this  life  estate,  assimilated  by  this  court  to  the  servi- 
tude of  usufruct  under  our  law,  is  fixed  as  the  property  in  question  in 
a  proceeding  to  which  its  owners,  the  defendants,  were  not  parties. 

To  fix  this  servitude  on  the  property,  of  what  avail  was  it  that 
Charles  M.  Conrad  was  constructively  before  the  court  at  the  time  of 
the  decree  of  condemnation  t  He  was  not  the  owner.  Its  condemna- 
tion did  not  affect  him,  even  as  a  warrantor.  It  was  the  defendants 
alone  who  could  be  affected  by  the  forfeiture  of  the  property,  and  as 
they  were  not  parties  to  the  proceedings,  their  title  to  the  property 
was  not  divested  by  the  decree  of  condemnation.  And  the  plaintiff, 
in  baying  from  the  marshal,  was  not  in  the  position  of  a  bidder  at  a 
sale  under  execution  for  property  standing  on  the  public  records  in  the 
name  of  the  defendant  in  execution. 

He  is  charged  with  notice  of  the  character  of  the  decree  under  which 
tile  sale  was  made,  that  it  was  a  confiscation  sale,  and  he  was  bound 
to  know  its  legal  effect.  Bigelow  v.  Forrest,  9  Wal.  347.  He  bought 
only  the  title  of  the  United  States,  which  was  not  valid  as  regards  the 
defendants.  Our  conclusion  is,  that  the  property  in  question  belongs 
to  the  defendants,  and  the  plaintiff  has  no  right  to  demand  a  partition 
tiiereof. 

It  is  therefore  ordered  that  the  judgment  herein  be  set  aside  and  an- 
nulled, and  it  is  decreed  that  plaintiff*s  demand  be  rejected,  and  that 
the  defendants  have  a  valid  title  to  the  property  described  in  the  peti- 
tion, and  that  they  be  put  in  possession  thereof. 
It  is  further  ordered  that  plaintiff  pay  costs  of  both  courts. 
Rehearing  refused. 

"Ctfried  by  writ  of  error  to  the  Supreme  Court  of  tbe  United  States. 
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No.  5151. 
City  op  New  Orleans  v,  Pierre  Cazblar. 

The  tiUe  to  the  tMt  No.  7  of  the  extra  session  of  1870,  Is  sufficiently  expressive  of  Its  otJeotB 
and  purposes  to  indicate  the  intention  of  establishing  a  new  dty  charter,  and,  as  a  con* 
sequence,  the  prescribing  of  the  city  limits  or  boundaries. 

Cities  may  properly  be  extended  In  their  boundaries  as  need  or  convenience  may  require. 
The  extension  of  their  boundaries  may,  as  in  the  present  case,  include  rural  districts,  the 
condition  of  which  is  very  materially  different  from  the  character  of  city  property. 

Taxation  must  be  equal  and  uniform,  but  the  ascertainment  of  the  proper  standard  of  valaft- 
tion  to  form  the  basis  of  taxation  is  well  nigh  Insurmountable.  It  is  at  least  a  difficalty 
that  is  never  clearly  and  satisfactorily  removed. 

The  principle  is  well  settled  and  the  doctrine  established,  that  a  Legislature  may,  without  the 
infringement  of  constitutional  rights,  extend  the  boundaries  of  a  city  and  embrace  new 
territory,  but  that  it  is  without  power  to  authorize  the  dty  to  levy  any  other  than  a  uni- 
form and  equal  tax  on  all  property  alike. 

The  tax  in  dispute  in  this  case  has  been  imposed  since  the  city  charter  of  1870,  which  makes 
it  the  duty  of  the  City  Council  to  lay  an  equal  and  uniform  tax  upon  all  real  and  personal 
property  in  said  city. 

From  these  well  settled  principles  and  the  law  applicable  to  this  case,  it  must  be  concluded 
that  the  objections  urged  against  the  constitutionality  and  legality  of  the  tax  in  qneeticoi 
are  untenable. 

APPEAL  from  the  Saperior  District  Conrt,  parisli  of  Orleans.     Haw- 
kinSf  J.     O.  S.  Lacey,  city  attorney,  for  plaintiff  and  appellant. 
0.  E.  Schmidt^  for  defendant  and  appellee. 

Taliaferro,  J.  The  city  of  New  Orleans  claiming  from  the  defend- 
ant taxes  to  the  amount  of  $405^  he  refases  to  pay  them  on  constitu- 
tional grounds,  alleging  that  the  act  of  the  Legislature,  approved  March 
16,  1870,  entitled  ''An  Act  to  extend  the  limits  of  the  parish  of  Or- 
leans,^' etc.,  approved  March  16,  1870,  being  act  No.  7  of  the  extra  ses- 
sion of  1870,  as  well  as  the  act  amending  the  same  approved  March  13, 
1871,  upon  which  the  city  bases  its  right  to  tax  his  property  is,  so  far 
as  relates  to  the  power  and  right  set  up  to  impose  the  tax  sought  to  be 
enforced  against  him,  unconstitutional  and  void. 

First — Because  the  object  and  purpose  of  the  Legislature  to  extend 
the  limits  of  the  city  of  New  Orleans,  so  as  to  embrace  therein  the 
entire  area  and  territory  ot  the  parish  of  Orleans,  and  so  as  to  bring 
within  the  limits  of  said  city  that  portion  of  said  parish  in  which  the 
property  of  the  respondent  is  situated,  is  not  expressed  in  the  title  of 
either  of  the  aforesaid  acts,  as  required  by  article  114  of  the  State 
constitution. 

Second — Because  the  said  property  of  respondent  is  not  city  proper- 
ty, but  is  partly  vacant  land  and  partly  a  cultivated  farm  occupied  by 
respondent  for  agricultural  purposes,  and  is  not  required  for  either 
streets  or  houses  or  other  purposes  of  a  town  or  city,  and  by  the  afore- 
said legislative  act  No,  7  of  the  extra  session  of  1870,  the  said  property 
has  been  brought  within  the  taxing  power  of  the  city  of  New  Oi leans 
by  an  enlargement  of  its  limits,  solely  for  the  purpose  of  increasing  its 
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reTenoes;  that  legislation  of  this  kind  is  the  takin;r  of  private  pro- 
perty and  the  divestiture  of  vested  rights  without  compensation,  and 
is  Tiolatiye  of  article  110  of  the  State  constitution  and  of  article  5  of 
the  amendments  of  the  constitution  of  the  United  States. 

On  trial  of  the  case  in  the  lower  court  there  was  judgment  in  favor 
of  the  defendant,  and  the  plaintiff  appealed. 

We  think  the  title  to  the  act  No.  7  of  the  extra  session  of  1870  is 
sufficiently  expressive  of  its  objects  and  purposes  to  indicate  the  inten- 
tion of  establishing  a  new  city  charter,  and,  as  a  consequence,  the  pre- 
scribing of  the  city  limits  or  boundaries. 

Under  the  second  branch  of  the  defense  the  defendant's  counsel  re- 
opens the  discussion  of  questions  that  have  given  rise  to  great  diversity 
ot  opinion,  and  it  must  be  confessed  have  also  presented  to  the  legis- 
lator problems  of  intricacy  and  difficulty  that  he  has  never  yet  lucidly 
and  satisfactorily  solved.    He  has  had  to  deal  with  a  species  of  Gordian 
knot,  for  the  untying  of  which  we  may  probably  suspect  he  was  com- 
pelled to  the  use  of  the  sword.    The  condition  of  humanity,  it  has 
been  found,  is  such  that  while  it  renders  the  formation  of  society,  and 
the  living  in  communities  under  laws  a  source  of  inestimable  benefit, 
yet  from  this  same  source  from  which  blessings  and  advantages  flow, 
come  also  along  with  them  evils  and  vexations  ot  the  fl^^avest  charac- 
ter.   The  case  before  us  presents  an  example.     The  defendant's  prop- 
erty is  essentially  a  rural  estate.     It  is  situated  several  miles  distant 
from  the  outskirts  ot  the  city;  part  of  his  lands  are  of  the  original 
forest,  uncultivated  and  yielding  no  revenue.     Cities  may  properly  be 
extended  in  their  boundaries  as  need  or  convenience  may  require.    The 
extension  of  their  boundaries  may,  as  in  the  present  case,  include  rural 
districts;  the  condition  of  which  are  entirely  different  from  the  charac- 
ter of  city  property.    Taxation  must  be  equal  and  uniform.    The  ascer- 
tainment of  the  proper  standard  of  valuation  to  torm   the  basis  of 
taxation  is  well  nigh  insurmountable.    It  is  at  least  one  that  is  never 
clearly  and  satisfactorily  removed.    The  rural  estates  brought  within 
the  corporate  limits  of  the  city,  it  is  argued,  are  endowed  with  advan- 
tages they  did  not  possess  before,  and  as  an  equivalent  for  the  city 
advantages  conferred,  they  should  bear  their  proportion  of  the  expenses 
that  secure  those  advantages.     But  the  equivalent  in  such  a  case  is 
conjectural  and  never  is  settled  upon  by  a  concurrence  of  opinion  even 
among  those  best  qualified  to  determine  the  question. 

But  the  principle  is  well  settled  and  the  doctrine  established,  that  a 
legialature  may,  without  the  infringement  of  constitutional  rights,  ex- 
tend the  boundaries  of  a  city  and  embrace  new  territory,  but  that  it  is 
without  power  to  authorisce  the  city  to  levy  any  other  than  a  uniform 
and  equal  tax  on  ail  property  alike.    In  Cooley's  Constitutional  Limi- 
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tations,  p.  504,  seoond  edition,  it  is  written  that  ''Whenever  the  corpo- 
rate boundaries  are  established,  it  is  to  be  anderstood  that  whatever 
property  is  included  within  those  limits  has  thus  been  included  by  the 
Legislature  because  it  justly  belongs  there,  as  being  within  the  circuit 
which  is  benefited  by  the  local  government,  and  which  ought,  conse- 
quently, to  contribute  to  its  burdens.  The  Legislature  can  not,  therefore, 
after  having  already,  by  including  the  property  within  the  corporation, 
declared  its  opinion  that  such  property  should  contribute  to  the  local 
government,  immediately  turn  about  and  establish  a  basis  of  taxation 
which  assumes  that  it  is  not  in  fact  urban  property  at  all,  but  is  agri- 
cultural lands  and  should  be  assessed  accordingly." 

The  tax  in  dispute  in  this  case  has  been  imposed  since  the  city  char- 
ter of  1870,  which  makes  it  the  duty  of  the  City  Council  "to  lay  an 
equal  and  uniform  tax  upon  all  real  and  personal  property  in  said  city." 
Prom  these  well  settled  principles,  and  the  law  applicable  to  the  case, 
we  conclude  that  the  objections  urged  against  the  constitutionality  and 
legality  of  the  tax  in  question  are  untenable. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  reversed. 

It  is  further  ordered  that  the  plaintiff  recover  from  the  defendant 
the  sum  of  four  hundred  and  five  dollars^  the  amount  of  tax  sued  for, 
with  ten  percent,  interest  thereon  from  the  thirty-first  day  of  July, 
1873,  until  paid,  with  all  costs  of  suit. 


No.  5514. 
Wm.  G.  Wilmot  et  als.  v.  The  Citt  of  New  Orleans  et  al. 

In  this  inetanoe  a  writ  of  ii^Jnnctlon  was  iuned  by  the  Superior  DittrlotGonrt.  at  the  enit  of 
plaintifEb,  restraining  the  city  of  New  Orleans  from  enforcing  any  claim  against  them  for 
pretended  levee  dues,  wharfage  or  port  charges,  and  prohibiting  W.  L.  Evans,  a  Jnsdoe 
of  the  peace,  from  fiiither  proceeding  in  certain  specified  oases  pending  before  his 

conrt. 
An  exception  was  correctly  taken  to  the  jnrisdiotion  of  the  Snperior  District  Coort.    The 
constitutionality  of  the  tax  imposed  by  the  city  being  in  question,  an  appeal  lay  directly 
from  the  Justice's  court  to  this  court.    The  city  had  the  right  to  bring  those  suits  before 
the  tribunal  having  the  proper  Jurisdiction  of  them. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,    ffaw- 
kina,  J.    Fellows  dt  Mills,  for  plaintiffs  and  appellees.    Sam,  P. 
BUmo,  assistant  city  attorney,  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiffs,  who  are  extensive  dealers  in  coal, 
complain  that  they  haye  been  harassed  by  vexatious  and  illegal  suits 
instituted  against  them  by  the  city  before  a  justice  of  the  peace,  for 
the  purpose  of  compelling  them  to  pay  illegal  exactions  called  ''  levee 
dues/'  which  it  is  pretended  the  plaintiffs  are -bound  to  pi^  for  landing 
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aod  mooriDg  their  coal  boats  along  the  shore  of  the  river  above  the 
limits  of  the  city  of  Jefferson,  where  there  are  no  wharves  or  facilities 
of  any  kind  provided  by  the  city  of  New  Orleans  for  the  landing  or  un- 
lading of  vessels  or  boats  of  any  kind.  The  plaintiffs  applied  to  the 
Superior  District  Court  for  a  writ  of  injunction,  restraining  the  city  froa 
enforcing  any  claim  against  them  for  pretended  levee  dues,  wharfage 
or  port  charges,  and  that  William  L.  Evans,  second  justice  of  the 
peace,  be  prohibited  from  further  proceeding  in  certain  specified  cases 
on  the  docket  of  his  court,  and  pending  therein  against  the  plaintifEa 
to  enforce  said  claims.  The  writs  of  prohibition  and  injunction  prayed 
for  were  granted.  Citations  were  issued  to  the  proper  officers  of  the 
city ;  and  the  city,  by  its  attorney,  filed  an  exception  and  answer.  The 
exception  is  that  the  petition  discloses  no  cause  of  action,  and  that  the 
eourt  is  without  jurisdiction  to  issue  the  injunction.  The  answer  avers 
the  right  to  collect  the  dues  sued  for,  and  prays  judgment  dissolving 
the  injunction  with  damages.  There  was  judgment  in  favor  of  the 
plaintiffs  as  prayed  for,  and  the  defendants  have  appealed. 

We  think  the  exception  well  taken.  The  constitutionality  of  the 
tax  imposed  by  the  city  being  in  question,  an  appeal  lay  directly  from 
the  justice's  court  to  this  court.  The  city  had  the  right  to  bring  those 
suits  before  the  tribunal  having  the  proper  jurisdiction  of  them.  4 
An.  11 ;  11  An.  696;  14  An.  505. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  reversed. 

It  is  farther  ordered  that  the  injunction  sued  out  in  this  case  be  dis- 
solved and  the  case  dismissed  at  plaintiffs'  costs. 

Behearing  refused. 


No.  3609. 

Spalding  v.  City  op  Jefferson,  and  Purdon  v.  The  City  of  New 

Orleans  et  als. — Consolidated^ 

Hie  eity  is  not  reeponsibie  for  the  damages  which  may  result  to  one  of  its  officers  when  in 
the  discharge  of  his  daty.    It  is  a  risk  which  helrons  when  he  accepts  the  position. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.  jEToio- 
fctii«,  jddge  od  hoc  in  the  case  of  Spalding  v.  City  of  Jefferson.  F, 
ISf.  Butler  and  W,  H,  Bogers,  for  plaintiff  and  appellant.  Bufus  Wa- 
pUs,  assistant  city  attorney  for  the  city  of  Jefferson,  defendant  and 
appellee.  Dibble,  J.,  in  the  case  of  Purdon  v.  the  city  of  New  Orleans. 
Bogen  and  Blane,  for  plaintiff  and  appellant.  H.  H.  Walsh,  assistant 
city  attorney,  for  the  city  of  New  Orleans,  defendant  and  appellee. 
Attoira  d  MiUSf  for  the  other  defendants  than  the  city. 
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Morgan,  J.  Plaiotiffs  were  members  of  tbe  Metropolitao  Police 
force.  lo  the  discharge  of  their  daty  they  were  sent  into  the  then  city 
of  Jefferson. 

They  allege  that  tliey  were  fired  upon  by  an  armed  body  of  men, 
who,  they  aver,  were  authorized  so  to  do  by  the  authorities  of  the  city 
of  Jefferson,  and  were  grievously  wounded. 

They  aver  that  the  authorities  of  the  city  of  Jefierson  having  coun- 
tenanced this  attack  upon  them,  the  city  is  responsible  for  the  damages 
which  were  inflicted  upon  them. 

That  they  were  wounded,  and  that  their  sufferings  were  great,  is  well 
established.  But  we  do  not  think  the  city  responsible  for  the  damages 
which  may  result  to  one  of  its  officers  when  iu  the  discharge  of  his 
duty.    It  is  a  risk  which  he  runs  when  he  accepts  the  position. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5349. 

Payne,  Dameron  &  Co.  v.  Eaton  &  Barstow — E.  J.  Gay  &  Co., 

Third  Opponents. 

The  third  opponents  in  this  case  attempt  to  regulate  the  effect  of  a  seizure  by  a  creditor 
with  special  mortgage  and  vendor's  privilege,  in  what  relates  to  them  or  their  junior 
mortgage,  eighteen  months  after  the  seizare  had  been  released,  the  sale  consommated, 
and  the  funds  distributed.  This  is  an  extraordinary  proceeding.  There  is  no  longer 
any  ground  for  a  third  opposition  to  stand  upon.  The  exception  that  tliere  is  no  caase 
of  action  is  wel/  taken. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lynchg 
J.  Breattx,  Fenner  d  Hall,  for  plaintiffs  and  appellees.  Bandolph^ 
Singleton  <&  Browne,  for  defendants.  A.  <&W,  Yoorhies  for  third  oppo- 
nents and  appellants. 

Wyly,  J.  The  plaintiffs,  the  holders  of  a  note  of  the  defendants 
for  $10,000,  secured  by  special  mortgage  and  vendor^s  privilege  on  a 
plantation  in  the  parish  of  St.  Landry,  foreclosed  the  mortgage  via 
ordinariaj  and  on  the  seventh  of  September,  1872,  the  sheriff  of  St. 
Landry  parish  sold  thereundeT  said  plantation  to  Elbert  Gantt  (from 
whom  the  defendants  had  bought  it)  for  $20,735,  of  which  $865  48  was 
applied  to  payment  of  taxes  and  costs,  and  the  balance  was  distributed 
as  follows:  $1912  63  was  applied  in  part  satisfaction  of  a  writ  issuing 
from  the  district  court,  parish  of  St.  Landry,  under  a  judgment  on  a 
note  of  concurrent  rank  and  secured  by  the  same  mortgage ;  $8897  68 
was  applied  in  part  satisfaction  of  the  writ  under  which  the  sale  was 
made  j  and  the  balance,  $9056  20,  was  retained  by  the  purchaser  to  be 
applied  in  part  satisfaction  to  an  outstanding  note  secured  in  the  same 
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mortgage  for  ten  thousand  dollars,   due  aod  payable  on  the  first  of 
Janaary,  1873.  - 

Eighteen  months  after  the  sale  and  distribntion  of  the  funds,  as 
aforesaid,  Edward  J.  Gay  &  Co.  filed  in  this  suit  a  paper  which  they 
term  a  third  opposition,  wherein  alleging  that  they  hold  a  mortgage^ 
weond  in  rank  to  the  one  under  which  the  sale  was  made,  for  $4371  78, 
and  alleging  that  the  outstanding  note  of  ten  thousand  dollars  (for  the 
part  payment  of  which  the  $9056  20  had  been  retained  by  the  pur- 
chaser) is  not  valid  because  the  plea  of  failure  of  consideration  lies 
against  it;  they  pray  that  Payne,  Dameron  &  Co.,  and  Elbert  Gantt 
be  cited  to  show  cause  why  they  (Edward  J.  Gay  &  Co.)  should  not  be 
paid  the  amount  of  their  second  mortgage,  to  wit:  $4371  78  out  of 
said  $9056  20  retained  by  the  purchaser,  Elbert  Gantt,  to  pay  said 
note  of  $10,000. 

In  bar  of  this  third  opposition  the  defendants  therein,  Payne,  Dam- 
eron &  Co.  and  Elbert  Gantt,  pleaded  the  following  exceptions: 

First — The  prayer  of  the  petition  of  opposition  is  not  in  accordance 
with  the  requirements  of  article  171  C.  P.,  because  it  does  not  pray 
that  these  defendants  *'may  be  ordered  to  do  or  to  give  a  certain 
thing." 

Second — ^Because  the  petition  sets  forth  no  cause  of  action  on  which 
a  third  opposition  will  lie. 

Tkhd — ^Becanse  the  court  is  without  jurisdiction  of  Gantt,  who 
resides  in  the  parish  of  St.  Landry.  The  oonrk  dismissed  the  opposi- 
tion, and  Edward  J.  Gay  &  Co.,  plaintiffs  therein,  have  appealed. 
We  think  the  court  did  not  err  in  its  conclusion. 
A  third  opposition  ''is  a  demand  brought  by  a  third  person  not 
originally  a  party  to  the  suit,  for  the  purpose  of  arresting  the  execu- 
tion of  an  order  of  seizure  or  judgment  rendered  in  such  suit,  or  to 
regulate  the  effect  of  such  seizure  in  what  relates  to  him."  C.  P.  895, 
'*  Sach  opposition  may  take  place  in  two  cases : 

First — ''  When  the  third  person  making  the  opposition  pretends  to 
be  the  owner  of  the  thing  which  has  been  seized. 

Second — *'  When  he  contends  that  he  has  a  privilege  on  the  proceeds 
of  the  thing  seized  and  sold.'*    C.  P.  396. 

**  This  opposition  must  be  made  before  the  court  which  granted  the 
order  of  seizure  or  the  judgment  in  virtue  of  which  the  provisional 
leizore  has  been  effected."    C.  P.  397. 

How  the  plaintiffs  in  this  extraordinary  proceeding  expect   ''to 

regulate  the  effect  of  a  seizure  in  what  relates  to  them"  or  their 

junior  mortgage,  eighteen  months  after  the  seizure  has  been  released, 

the  sale  consummated,  and  the  funds  distributed,  we  can  not  imagine* 

Until  the  sale  was  ended  and  the  money  distributed,  of  course 

11 
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Edward  J.  Gay  &  Co.,  junior  mortgage  creditors,  could  by  third  oppo- 
sition have  regulated  the  effect  of  the  seizure  under  the  first  mortgage 
in  what  relates  to  them.  They  could  have  caused  a  eoneursus;  and 
contradictorily  with  the  sheriff,  the  plaintiffs,  the  defendants,  the 
purchaser,  and  the  holder  of  the  outstanding  note  for  $10,000,  due 
first  January,  1873,  secured  by  a  prior  mortgage,  but  alleged  to  be 
invalid  for  failure  of  consideration,  they  could  have  demanded  the 
payment  of  their  second  mortgage  claim  of  $4371  78,  and  the  rights  of 
all  parties  could  have  been  fixed  and  the  funds  distributed  accordingly. 
But  eighteen  months  after  the  sale  and  the  distribution  of  the  funda^ 
the  remedy  of  the  plaintiffs  in  opposition,  Edward  J.  Gay  &  Co.,  was 
an  hypothecary  action.  And  if  the  outstanding  note  of  $10,000 
secured  by  a  prior  mortgage,  due  first  January,  1873,  be  invalid,  of 
course  the  $90.56  20  retained  by  the  purchaser  to  pay  it  must  be  applied 
in  discharge  of  mortgages  next  in  rank.  The  exception  that  the 
petition  sets  forth  no  cause  of  action  on  which  a  third  opposition  will 
lie,  was  well  taken ;  and  the  judge  did  not  err  in  dismissing  the  oppo- 
sition, although  the  reason  he  gave  therefor  was  not  a  good  one. 

The  case  having  been  tried  and  submitted  below  on  all  the  excep- 
tions, can  be  revised  on  all  of  them  in  this  court,  although  the  judge 
dismissed  the  suit  on  one  of  them  and  said  nothing  in  regard  to  the 

others. 
Judgment  affirmed. 
Rehearing  refused. 
Mr.  Justice  Morgan  took  no  part  in  this  case. 


No.  3892. 

The  Pontohartrain  Railroad   Company  v.  the  City  of  New 

Orleans. 

In  this  case  the  act  of  the  o£Bcerfl  of  the  city  and  the  men  in  their  employ  being  a  irespooa 
npon  plaintiff's  property,  for  this  the  law  holds  the  coi:poration  liable.  A.  jodgment  In 
favor  of  the  city  of  New  Orleans,  like  other  judgments,  oonld  only  be  execnted  by  tbe 
proper  officers  of  the  law.  It  was  the  province  of  the  oonrt  to  see  that  its  orders  were 
obeyed.    It  was  no  part  of  the  mayor's  dnty  to  enforce  its  decree. 

APP£AL  from  the  Seyenth  District  Court,  parish  of  Orleans.  Oal^ 
lens,  J.  Lea,  Finney  dt  Miller,  for  plaintiff  and  appellee.  B»  JP* 
JoncM,  city  attorney,  8*  P.  Blanc,  assistant  city  attorney,  for  defendant 
and  appellant. 

Morgan,  J.  Plaintiffs  purchased  from  Bernard  Marigny  a  strip  of 
land  fifty  feet  wide.  The  purchase  was  made  on  the  twenty-third  Feb- 
ruary,  1830.  The  title  of  Bernard  Marigny  to  the  land  in  question  can 
not  be  denied.  The  land  was  bounded  on  either  side  by  a  public 
street. 
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On  the  fifth  March,  1830,  the  City  Coancil  aathorized  the  plaintiffis, 
daring  the  whole  period  of  the  existence  of  their  charter,  to  canse  their 
road  to  ran  in  the  street,  road,  or  walking  avenue,  the  whole  to  be 
established  under  the  direction  of  the  surveyor,  and  the  mayor  was 
aathorized  to  allow  them  the  nse  of  the  street,  in  so  far  as  no  incon- 
venience should  result  therefrom  to  the  public.  The  quantity  of  the 
pablic  road  to  be  used  by  them  was  not  to  exceed  twelve  feet. 

Acting  under  this  authority  the  plaintiffs  erected  a  depot  which 
covered  their  own  land;  the  outside  pillars  thereof,  side  walls,  side 
eolumns,  and  other  portions  of  the  depot  rested  upon  the  two  strips  of 
twelve  feet  each  on  either  side  of  their  property.  A  portion  of  their 
track  was  also  laid  by  them.  The  buildings  were  erected  within  a 
reasonable  time  after  the  passage  of  the  ordinance,  and  from  that  time 
until  the  year  1870  they  were  in  the  peaceful  and  unrestrained  posses- 
sion and  enjoyment  of  the  same. 

In  July,  1870,  the  Common  Council  passed  an  ordinance  by  which 
they  revoked  the  permission  which  had  been  given  to  plaintiffs  to  use 
these  strips.  The  mayor  shortly  thereafter  wrote  to  plaintiffs  directing 
them  to  remove  the  obstructions  from  these  strips.  They  applied  for 
an  injunction  to  protect  their  tracks  as  well  as  their  depot.  A  rule 
was  taken  to  set  aside  the  injunction  under  article  307  of  the  Code  of 
Practice,  reserving  to  plaintiffs  the  right  to  recover  from  the  citysuoh 
damages  as  might  be  sustained  by  such  dissolution  if  a  definitive 
judgment  should  be  rendered  in  their  favor.  The  rule  was  made  abso- 
lute ;  the  motion  to  bond  without  furnishing  security  was  granted,  and 
the  injunction  dissolved  in  so  far  as  to  restrict  the  defendants  in  their 
legislative  power  to  control  and  regulate  the  two  strips  of  land  of 
twelve  feet  in  width  which  was  in  question,  and  in  so  far  as  it  re- 
strained the  defendants  from  removing  or  causing  to  be  removed  the 
obstructions  npon  these  strips;  the  tracks,  however,  were  not  to  be 
interfered  with.  This  on  the  third  September.  It  seems  that  a  saa- 
peosive  appeal  from  this  judgment  was  applied  for  and  denied.  Appli- 
cation was  then  made  to  this  court  for  a  mandamus  compelling  the 
district  judge  to  grant  the  appeal,  and  the  preliminary  order  issued* 
What  became  of  it,  however,  does  not  appear. 

The  then  mayor  of  the  city  declares  that  he  had  told  an  officer  to  be 
ready  if  the  iojunction  was  dissolved  to  remove  the  building  at  once; 
that  he  was  informed  of  the  decision  of  the  district  judge  dissolving 
the  injunction,  and  that,  as  he  believes,  within  an  hour  or  two  after- 
ward, he  gave  a  written  order  to  the  officer  in  which  he  directs  him  "  to 
have  removed  the  obstructions  from  two  strips  of  land  twelve  feet  in 
width  on  Elysian  Fields  street,  bordering  the  space  formerly  reserved 
by  Bernard  Marigny  as  a  canal  and  covered  by  an  old  depot  of  the 
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PoDtchartrain  Railroad  Company.'*  He  was  also  iDstracted  not  to 
distarb  the  railroad  track,  or  any  part  of  the  depot,  except  so  far  as 
might  be  necessary  to  clear  the  strips  of  land  aforesaid. 

The  officer,  with  a  large  force,  proceeded  at  once  to  the  execution 
of  this  order.  On  the  same  day,  the  president  of  the  company  ad- 
dressed a  letter  to  the  mayor  in  which  he  notified  him  that  men  were 
then  tearing  down  their  depot;  that  the  judgment  of  the  district  coart 
decided  only  that  the  obstructions  upon  the  two  strips  ba  remqyed,  but 
that  the  body  of  men  to  whom  he  referred  were  going  far  beyond  the 
judgment  of  the  court,  and  were  inflicting  damages  of  a  serious  nature 
upon  the  private  property  of  the  company,  and  while  he  asserted  that 
I  he  did  not  acquiesce  in  the  judgment  which  was  being  executed,  he 
asked  him  to  arrest  the  wholesale  destruction  of  the  company's 
property. 

On  this  protest  and  request  no  action  was  taken,  no  answer  was 
made.  The  entire  edifice  was  destroyed.  The  work  of  destruction 
commenced  in  the  afternoon  of  Saturday,  the  tiiird  of  September. 
It  continued  during  that  night,  during  all  of  the  following  Sabbath, 
and  through  the  whole  of  that  night.  On  Monday  morning  the  build- 
ing had  ceased  to  exist.  The  materials  were  all  carried  away  and  lost 
to  the  plaintiffs. 

The  object  of  this  suit  is  to  recover  from  the  city  the  value  of  the 
property  thus  destroyed  and  the  damages  consequent  thereupon. 
There  was  judgment  in  favor  of  the  plaintiffs  for  $34,428.  Defendant 
has  appealed. 

The  conduct  of  the  mayor  was  in  our  opinion  reckless  and  illegal; 
the  damage  which  it  caused  was  large  and  unnecessary.  He  had  no 
right,  under  any  circumstances,  to  take  the  law  into  his  own  hands. 
Admit  that  the  judgment  of  the  district  court  was  in  favor  of  the  city. 
That  judgment,  like  other  judgments,  could  only  be  executed  by  the 
proper  officers  of  the  law.  It  was  the  province  of  the  court  to  see  that 
its  orders  were  obeyed.  It  was  no  part  of  the  mayor's  duty  to  enforce 
its  decrees.  And  if  it  was,  the  injunction  which  the  plaintiff  obtained 
was  not  set  aside  in  so  far  as  it  restrained  the  defendant  from  removing 
or  causing  to  be  removed  the  obstructions  which  were  upon  the  prop- 
erty of  the  city.  There  was  no  authorization  to  tear  down  the  whole 
building  and  leave  the  wreck  thereof  to  be  plundered  by  any  one  who 
chose  to  help  himself. 

The  damage  was  caused  by  the  city  and  its  officers.  It  is,  therefore, 
responsible. 

The  building  was  necessary  to  the  plaintiffs.  It  was  used  as  a  depot. 
There  goods  were  received  and  shipped.    It  was  an  adjunct,  and  a 
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valuable  one,  to  another  depot  which  they  owned  in  the  apper  portion 
of  the  city. 

Some  of  the  witnesses  of  the  defendant  say  that  it  was  not  used  as  a 
depot;  some  that  it  was  a  nnisance;  that  it  was  ased  for  filthy  pur- 
poses; that  it  obstrnoted  the  yiew  from  the  neighboring  hoases,  and 
interfered  with  the  river  and  the  free  circulation  of  air,  and  deteri- 
orated the  value  of  property  in  its  vicinity.  One  of  tliero  attributes 
Ms  having  been  robbed  to  the  proximity  of  tliat  building  to  his  i-esi- 
dence.  Bnt  the  same  witnesses  show  that  everything  in  that  locality  is 
more  or  less  dilapidated ;  that  the  buildings  are  mostly  out  of  repair ; 
that  it  is  infested  with  dance  houses  frequented  by  lewd  and  abandoned 
women.  It  seems  to  us  that  the  police  authoritien  of  the  city  are  more 
to  blame  for  this  state  of  facts  than  the  freight  depot  of  a  railroad 
company. 

On  the  other  hand,  the  officers  of  the  company  show  that  the  depot 
was  much  used.  The  testimony  of  the  witneBses  who  knew  the  build- 
ing best,  says  that  the  building  though  old  was  good  ;  that  it  was  built 
of  the  best  brick,  cypress,  cedar,  iron,  and  covered  with  the  best  slate. 

Plli^,  w))o  is  certainly  authority  upon  such  subjects,  says  that  "  it 
was  perfectly  practicable  in  September,  1870,  for  the  city  to  have  re- 
moved the  portion  of  the  depot  which  encroached  upon  the  two  strips 
of  twelve  feet ;"  and  he  describes,  sstisfactorily,  we  think,  how  this 
could  be  done,  at  a  cost  of  not  more  than  $6(K)0,  and  in  about  three 
weeks  time.  Swanson  says  the  same  thing,  fixing  the  cost  at  $-iOOO* 
So  does  Evans ;  so  does  Besnard. 

The  act  of  the  officers  of  the  city  and  ot  the  men  in  their  employ 
was  a  trespass  upon  plaintiffs'  property.  For  this  the  law  holds  the 
corporation  liable.  Rabassa  v,  Orleans  Navigation  Company,  5  La. 
461;  Mabrie>v.  Canal  Bank,  11  La.  83;  McGary  v.  City  of  Lafayette, 
6  An.  460. 

The  only  remaining  question  is  the  amount  of  damages  which  should 
be  awarded.  These  damages  consist  of  the  value  of  the  property 
destroyed  and  the  expense  and  loss  which  its  destruction  caused. 
Upon  this  point  we  think  the  judgment  of  the  district  court  should  be 
amended  so  as  to  reduce  the  amount  allowed  by  it  to  thirty  thousand 
dollars. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  amended  so  as  to  reduce  the  sum  allowed  by  it 
to  thirty  thousand  dollars,  and  that  thus  amended  the  judgment  be 
aifirmed.  Appellants  to  pay  costs  in  the  court  below ;  those  of  the 
appeal  to  be  paid  by  appellees. 

Rehearing  refused. 
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No.  4684. 
Edward  J.  Gat  &  Co.  i;.  Eaton  &  Barstow. 

One  mast  be  sued  before  the  jadge  having  Jurisdiction  of  the  place  of  one's  domicile,  except 
in  the  oases  provided  in  the  Code  of  Practice.  The  case  of  a  fiiK^r  having  a  lien  for  his 
advances  on  a  crop  is  not  embraced  in  the  excepted  cases. 

A  coort  without  Jurisdiction  to  try  the  principal  demand  can  not  try  an  issue  aoceaaory 
thereto.  A  court  that  can  not  determine  whether  or  not  a  debt  exists,  for  want  of 
Juzisdiction,  can  not  decide  that  there  is  a  privilege,  because  the  latter  can  not  exist 
without  the  former. 

A  sequestration  is  merely  a  conservatory  order.  A  court  without  Jurisdiction  of  the  ease  can 
render  no  order  whatever  binding  the  parties,  and  consent  can  not  give  Jurisdiction. 

APPEAL  irom  the  Fourth  District  Court,  parish  of  Orleans.    Infnch, 
J.    Merrick,  Bace  <£  Foster,  for  plaintiffs  and  appellants.    Brema, 
Fenner  <&  HaU,  for  defendants  and  appellees. 

Wtlt,  J.  The  plaintiffs  sued  the  defendants,  a  firm,  which  they 
allege  is  domiciled  in  the  parish  of  Rapides,  for  $4771  78  for  advances 
and  supplies  iurnished  defendants'  plantation,  and  they  sequestered 
ten  hogsheads  of  sugar  and  sixty-nine  barrels  of  molasses,  raised  on 
said  plantation,  upon  which  they  claim  the  furnisher  of  supplies'  lien. 
Behan  et  al.  and  G-antt  intervened,  asserting  a  preference  to  aaid 
produce. 

The  court  dismissed  the  suit  ex  propria  motu  for  want  of  jurisdiotiony 
it  appearing  from  the  allegations  of  plaintiffs  that  the  domicile  of 
defendants'  firm  was  not  in  the  parish  of  Orleans. 

From  this  judgment  plaintiffs  appealed.  There  is  no  error  in  the 
judgment. 

Under  article  163  C.  P.  one  must  be  sued  before  the  judge  having 
jurisdiction  of  the  place  of  his  domicile,  except  in  the  cases  expressly 
provided  in  the  Code  of  Practice.  The  case  of  a  factor  having  a  lien 
for  his  advances  on  a  crop  is  not  embraced  in  the  excepted  cases.  A 
court  without  jurisdiction  to  try  the  principal  demand  can  not  try  an 
issue  accessory  thereto.  A  privilege  springs  trom  the  nature  of  the 
debt.  A  court  that  can  not  determine  whether  or  not  a  debt  exists,  for 
want  of  jurisdiction,  can  not  decide  that  there  is  a  privilegCi  because 
the  latter  can  not  exist  without  the  former. 

A  sequestration  is  merely  a  conservatory  order.  A  court  without 
jurisdiction  of  the  case  can  render  no  order  whatever  binding  on  the 
parties.     And  consent  can  not  give  jurisdiction. 

The  case  of  Rochereau  &  Co.  agents,  v.  Marcel  Guidry,  24  An.  909, 
is  directly  in  point  and  controls  this  case.  There  are  other  deoisions 
of  this  court  to  the  same  effect. 

Judgment  affirmed. 

Rehearing  refused. 

Mr.  Justice  Morgan  took  no  part  in  tliis  decision. 
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State  of  Jxwitiriana  ex  reL  Lynne  ▼.  Calhoim,  Admlniatrator  of  Fablic  Aooonntii,  et  aL 


No.  5515. 

State  of    ILiOtjisiana  ex  rel.  Thobcas   Ltnnb  v,   John   Calhoun, 

Administrator  of  Pablio  Aocounta  et  al. 

Ite  plaintiff  bas  failed  to  proTe  his  aUegatlons  that  there  was,  at  tiie  time  of  making  his 
demand,  money  in  the  city  treasary  speeially  designated  and  set  apart  for  the  payment 
of  Jadgmente.  bailing  in  this,  he  was  clearly  without  right  to  the  proceeding  by  man- 
dsmosi  even  if  lie  coold  otherwise  have  resorted  to  iL 

iPPEAXj  from  the  Superior  District  Court,  parish  of  Orleans. 
HawldiM^  J.  J.  W.  Thomcu  and  Alfred  Shaw,  for  relator  and 
appellee.  S€Mnuel  P.  Blanc,  assistant  city  attorney,  for  the  defendants 
and  appellants. 

TixiAFSRROy  J.    The  relator  avers  that  in  pursuance  of  law  he 
causeci  to  be  registered  at  the  department  of  public  accounts  of  the 
^ty  of  Ne'w  Orleans,  a  judgment  he  had  previously  obtained  against 
the  city,   amoanting  to  $9742;  that  the  same  remains  unpaid,  after 
the  lapse  of  eight  monihs,  although  he  has  repeatedly  applied  to  the 
proper  ofOLcer  for  a  warrant  for  its  payment,  which  is  steadily  refused. 
He  farther  alleges  that  since  the  registration  of  his  judgment,  as  well 
as  at  the  time  it  was  registered,  there  has  been  repeatedly  in  the  city 
treasury^  and  now  is  in  it,  a  sufficient  sum  of  money  to  pay  the  relat- 
or's judgment,  specially  designated  and  set  apart  for  that  purpose  in 
the  annual  budget,  as  well  as  additional  provision  therefor  under  the 
head  of  contingent  expenses. 

The  relator,  on  these  grounds,  applied  to  the  court  a  qua  for  a  writ 
of  mandamus,  commanding  the  defendant,  Calhoun,  as  Administrator 
of  Accounts,  to  warrant  on  the  Administrator  of  Finance  for  the  pay- 
ment of  the  relator's  judgment;  he  prays  further  a  writ  of  injunction 
against  the  said  Administrator  of  Accounts,  restraining  him  from  war- 
ranting on  the  general  funds  of  the  city  for  any  purpose  other  than 
that  for  the  payment  of  the  said  judgment,  until  the  same  be  paid. 

A  rale  nisi  was  granted,  and  the  defendant  responded,  showing  for 
oaose: 

Firai — That  by  act  No.  5  of  1870,  the  court  is  without  jurisdiction  to 
bear,  order  or  allow  any  writ  of  mandamus  tending,  either  directly  or 
indirectly,  to  compel  the  respondent  to  issue  a  warrant  for  the  pay- 
ment of  any  claim  or  judgment  against  the  city  of  New  Orleans. 

Second — If  the  foregoing  exception  to  the  jurisdiction  of  the  court 
be  not  entertained,  the  respondent  for  further  cause  denies  that  since 
tibe  registry  of  the  relator's  judgment  large  sums  of  money  have  been 
received  by  the  Administrator  of  Finance,  out  of  which  the  aforesaid 
Judgment  was  entitled  to  be  paid.  He  avers  that  there  is  no  money  in 
the  treasary  to  pay  said  judgment,  and  that  there  has  not  been  any 
for  that  purpose. 
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state  of  Looiaiaiia  «x  reL  Lynne  t.  Calhoan,  AdmiiiiBtanitor  of  Pablic  AoconntB,  et  al. 

The  rule  was  made  absolute,  and  an  order  rendered  that  a  perempt- 
ory writ  of  mandamus  issue. 

From  this  judgment  the  respondent  has  appealed. 

The  plaintiff  has  failed  to  prove  his  allegations  that  there  was,  at 
the  time  of  making  his  demand,  money  in  the  city  treasury  specially 
designated  and  set  apart  for  the  payment  of  judgments.  Failing  in 
this,  he  was  clearly  without  right  to  the  proceeding  by  mandamus^ 
eyen  if  he  could  otherwise  have  legally  resorted  to  it. 

We  think  the  judgment  of  the  lower  court  erroneous. 

It  is  therefore  ordered  that  the  rule  be  discharged  at  plaintiff's  cost. 


No.  a^Si. 
City  op  New  Orleans  v.  I.  W.  Patton,  Sheriff. 

Thla  is  a  suit  against  the  defendant,  a  former  sheriff  of  the  parish  of  Orleans,  to  reooTeir 
from  him  an  aggrugate  amonnt  of  costs  and  sheriif  s  fees  alleged  to  have  been  paid  him 
above  what  he  was  entitled  by  law  to  collect  from  the  city  in  criminal  cases. 

Under  the  provisions  of  the  statute  of  1857  the  City  Conncil  could  not  go,  in  this  matter, 
behind  the  certificates  of  judge  and  clerk.  No  material  change  has  been  made,  on  this- 
point,  under  the  provisions  ot  section  1042,  page  471,  of  the  Digest  of  1870.  In  the  former 
case  the  treasurer  was  required  to  pay  the  sheriff's  bills  upon  the  certificate  of  the  clerk 
and  the  presiding  judge;  in  the  latter  case  he  is  required  to  pay  thom  after  an  account 
thereof  shall  be  duly  certified  to  be  correct  by  the  clerk  of  the  court  and  the  judge. 

Taking  the  context  of  the  two  sections  above  mentioned,  their  purport  is  clearly  the  same, 
although  the  phraseology  is  different.  But  it  is  impossible  to  conclude  from  such  a  dis- 
tinction, as  contended  for,  that  the  city  may,  under  the  existing  legislation,  inquire  into 
the  legality  of  the  sherifTs  costs  and  fees  when  certified  to  as  above  stated. 

APPEAL  from  the  Superior  District  Courts  parish  of  Orleans. 
Hawkins,  J.  George  8,  Laoey^  city  attorney,  Sam,  P.  Blanc,  as- 
sistant city  attorney,  for  plaintiff  and  appellant,  ffays  dk  New,  for 
defendant  and  appellee. 

Taliaferro,  J.  The  city  brings  this  suit  against  the  defendant,  a. 
former  sheriff  of  the  parish  of  OrleauH,  to  recover  from  him  $12,920,. 
alleged  to  be  an  aggregate  amount  of  costs  and  sheriff's  fees  paid  him 
over  and  above  the  amount  of  costs  and  fees  he  was  entitled  by  law 
to  collect  from  the  city  in  criminal  cases.  The  answer  is  a  general 
denial.  There  was  judgment  lor  defendant,  and  the  plaintiff  haa 
appealed. 

The  defendant  places  his  defense  on  the  ground  that,  as  he  presented 
his  bills  to  the  proper  city  authorities  month  by  month,  they  were  doly 
certified  according  to  law  by  the  judge  and  clerk  of  the  proper  court 
to  be  correct,  and  that  the  city  can  not  go  behind  the  bills  thus 
authenticated  and  contest  any  of  the  items  therein  contained.  It  i& 
admitted  by  the  plaintiff's  counsel  that  under  the  provisions  of  the 
statutes  of  1857  the  city  could  not  go  behind  the  certificates  of  judge 
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ud  clerk  as  decided  by  the  coart  in  the  case  ot  Parker  v.  Robertsoo, 
14  Ad.  246,  aod  that  of  Shaw  v.  Howell,  18  Ad.  195 ;  bat  he  seeks  to 
show  that  under  the  provisions  of  section  1042,  page  471,  of  the  Digest 
of  1870  a  material  change  was  made  as  to  the  manner  of  payment  of 
expenses  in  criminal  cases,  and  that  the  city  may  under  the  existing 
legislation  inquire  into  the  legality  of  the  sheriff's  costs  and  feea 
charged  in  his  bills,  notwithstanding  the  jndge's  and  clerkM  certifi- 
cates. He  arrives  at  this  conclasion  by  a  process  of  verbal  criticism 
on  the  word  upon  nsed  in  the  statute  of  1857  and  the  word  after  used 
in  the  Revised  Statutes  of  1870.  In  the  former  case  the  treasurer  waa 
reqaired  to  pay  the  sheriff*s  bills  upon  the  certificate  of  the  clerk  and 
the  presiding  judge ;  in  the  latter  he  is  required  to  pay  them  after  an 
aoeouDt  thereof  shall  be  duly  certified  to  be  correct  by  the  clerk  of  the 
eoart  and  the  presiding  judge  thereof. 

We  are  unable  to  see  the  distinction  contended  for.  Taking  the 
eontext  of  the  two  sections  their  purport  and  meaning  are  clearly  the 
same,  although  the  phraseology  used  is  different.  We  conclude  that  the 
decree  of  the  lower  court  is  correct. 

Judgment  affirmed. 


No.  :^37. 
Jambs  Ready  et  als.  v.  City  of  Nbw  ORLSAys  et  al. 

That  Uie  matter  in  dispute  in  this  ease  against  each  of  the  plaintiffs  is  less  than  tSOO,  is  no 
groond  to  dismiss  the  appeal.  The  matter  in  dispute  is  the  sum  claimed  by  defendants 
mider  a  contract  with  the  city,  and  the  amount  in  the  contract  far  exceeds  $500.  The 
eontroYer^  as  to  them  involves  the  validity  of  the  contract.  As  they  could  appeal 
from  the  Judgment,  had  it  been  against  them,  the  plaintiffs  also  can  appeal. 

It  is  sofSoient  that  the  surety  has  signed  the  appeal  bond— the  appellants,  parties  to  the  si}it, 
bdng  bound  without  signing  the  bond,  to  abide  the  result  of  the  litigation. 

The  appeal  bond  was  filed  in  time.  The  delay  occasioned  by  the  mandamus  proceedings  to- 
compel  the  Judge  to  grant  the  appeal,  can  not  prejudice  the  appellants. 

It  it  not  necessary  for  one-fourth  of  the  front  proprietors  on  the  whole  length  of  a  street  in 
wliich  improvements  are  to  be  made  to  petition  the  council  for  that  purpose.  It  is 
sufficient  if  it  be  done  by  those  on  the  portion  sought  tp  be  improved. 

APPEAL  from  the  Eighth  Distrier  Court,  parish  of  Orleans.     Dibble, 
J.    Ogden  &  Hill,  for  plaintiffs  and  appellants.     Samuel  P.  BlanCy 
assistant  city  attorney,  for  defendants  and  appellees. 

On  Motion  to  Dismiss. 

Wyly,  J.  The  plaintiffs,  James  Rea  ly  and  twenty  other  persons, 
property  owners,  fronting  on  a  certain  sliell-road  constructed  by  J.  J» 
CHara,  under  a  contract  with  tiie  city  of  New  Orleans,  sue  to  annul 
the  contract  on  the  grounds  stated  in  the  petition.  And  the  defendant 
O'Hara  sets  up  a  reconventional  demand  against  each  of  the  plaintiffa 
for  the  amount  due  by  them  to  him  under  said  contract. 
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The  suit  as  to  all  the  plaintiffs  was  dismissed  onvarioas  exoeptions, 
except  as  to  Schmidt,  Miller,  Lockhart,  Reynolds,  Fareday,  and  Sick- 
forth,  contradictorily  with  whom  judgment  was  rendered  rejecting 
their  xdemand  and  sustaiDing  the  reconventional  demand  of  J.  J. 
0*Hara  against  them.    From  this  judgment  they  have  appealed. 

Seven  only  of  the  plaintiffs  who  were  dismissed  on  exception  have 
appealed,  and  in  this  court  they  have  signed  a  written  consent  to  dis- 
continae  the  suit  and  dismiss  the  appeal.  The  six  appellants,  there- 
fore, contradictorily  with  whom  the  case  was  tried  on  the  merits,  are 
the  only  contestants  on  the  part  of  plaintiffs  now  before  the  court.  Ab 
to  them  the  defendants  move  to  dismiss  the  appeal. 

First — Because  the  matter  in  dispute  against  each  of  them  is  less 
than  $500. 

Second — Because  the  appeal  bond  was  not  signed  by  the  appellants^ 
but  only  by  the  surety. 

Third — Because  the  bond  was  filed  after  the  time  for  a  suspensive 
appeal  had  expired. 

1.  The  matter  in  dispute  is  the  sum  claimed  by  the  defendants 
under  a  contract  with  the  city  for  building  a  shell-road  and  the  amount 
involved  in  that  contract  far  exceeded  five  hundred  dollars.  If  the 
court  below  had  held  the  contract  to  be  invalid,  the  defendants  would 
doubtless  have  been  clamorous  for  an  appeal,  because  the  controversy 
as  to  them  involved  the  validity  of  a  contract  in  which  they  have  an 
interest  of  many  thousands  of  dollars.  As  they  could  appeal  if  the 
judgment  had  been  against  them,  the  plaintiffs  also  can  appeal. 

2.  The  surety  signed  the  appeal  bond.  This  is  sufficient,  the  ap- 
pellants, parties  to  the  suit,  being  bound  without  signing  the  bond,  to 
abide  the  result  of  the  litigation. 

3.  The  appeal  bond  was  filed  in  time.  The  delay  occasioned  by 
the  mandamus  proceedings  to  compel  the  judge  to  grant  the  appeal 
can  not  prejudice  the  appellants. 

The  motion  to  dismiss  the  appeal  from  the  judgment  on  the  merits 
is  denied  ;  and  the  motion  to  dismiss  the  appeal  from  the  judgment  on 
the  exception  by  written  consent  of  the  parties  is  granted,  appellants 
from  said  judgment  paying  costs  of  appeal. 


On  the  Merits. 

Howell,  J.  The  only  question  presented  by  the  appellants  in  this 
case  is  whether  it  is  necessary  for  one-fourth  of  the  front  proprietors 
on  the  whole  length  of  a  street  to  be  improved,  or  only  those  on  the 
portion  sought  to  be  improved,  to  petition  the  council  for  that  pur- 
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pose.  This  was  judicially  settled  in  the  case  of  Daniel  et  al.  f.  City 
of  New  Orleans  et  al.,  26  An.  1,  in  which  it  was  said :  '*We  think 
tiie  laWy  when  it  speaks  of  one-fonrth  of  the  proprietors  upon  whose 
petition  the  City  Conocil  is  to  act,  refers  to  the  owners  of  property 
fronting  on  the  portion  of  the  street  to  be  paved.  There  can  be  no 
reason  for  supposing  the  lawmaker  intended  that  either  the  assent  of 
the  owner,  whose  front  had  already  been  paved ,  or  that  of  him 
whose  front  it  was  not  proposed  to  pave,  should  be  heard,  but  only 
the  assent  of  those  in  whose  front  the  banqueting  was  to  be  made." 
See  also  23  An.  306. 

The  judgment  therefore  in  favor  of  defendants  was  correct. 

Judgment  affirmed. 


No.  3567. 
Jacob  F.  Wild  t;.  Albert  Erath. 

In  tliis  case  the  notea  glyen  by  defendant  for  the  price  of  a  certain  piece  of  property  were 
made  the  debt  of  the  firm  composed  of  plaintiff  and  defendant  by  the  act  of  iMrtnership 
and  porohaae,  bnt  the  notes  given  by  each  partner  to  represent  the  cash  which  each 
agreed  to  advanoe  as  the  capital  of  the  partnership  were  and  are  the  individnal  debt  of 
each  partner,  and  neither  one  is  responsible  for  the  notes  of  the  otiier  unless  he  expressly 
made  himself  liable  therefor.  The  fact  that  the  interest  on  such  notes  was  paid  by  the 
firm  and  charged  to  the  maker  does  not  make  the  notes  the  debt  of  the  firm,  nor  wonld 
tiie  payment  of  said  notes  ont  of  the  interest  of  each  partner  in  the  partnership  have  such 
efEset. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Ool- 
lens,  J.  O.  Schmidt,  Kennard,  Howe  dk  PrentiaSt  for  plain ti£f  and 
appellant.  J.  D.  Augustin,  F.  B.  Earhart,  Alfred  Shaw,  for  defendant 
sod  appellee. 

How£LL,  J.  This  is  a  suit  to  effect  the  settlement  of  the  partnership 
which  existed  between  the  parties,  and  the  only  question  for  our  de- 
dsioD  is  whether  or  not  the  plaintiff  is  responsible  for  three  notes  made 
bj  the  defendant  to  his  own  order  and  used  as  capital  in  establishing 
the  partnership. 

These  parties  purchased  a  large  brewery  from  Fasnaoht  Bros,  for 
$100,000,  one>foarth  cash,  and  the  balance  in  montlily  installments, 
eridenced  by  notes  made  by  the  defendant  to  his  own  order  and  secured 
bj  mortgage  on  the  property  purchased.  Not  having  the  money  to 
make  the  cash  payment,  the  vendors  agreed  to  take  notes  of  the 
porchasers,  indorsed  by  their  friends,  and  the  plaintiff.  Wild,  furnished 
one  for  $12,500,  indorsed  by  Hecker,  and  the  defendant,  Erath,  three, 
ODe  for  $5000,  indorsed  by  Ramelli,  one  for  same  sum,  indorsed  by 
Battalosa,  and  one  for  $2500,  indorsed  by  Boehler.    About  four  years 
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afterward,  the  defendaot  made  a  written  proposition  to  the  plaintiff 
to  dissolve  the  partnership  and  transfer  to  him  the  property,  olaims, 
etc.,  on  condition — 

First — ^That  plaintiff  would  assame  all  the  debts  of  the  partner- 
ship. 

Second — The  partners  shonld  release  all  claims  against  each  other. 

Third — Plaintiff,  within  a  fixed  time,  to  discharge  defendant  from  all 
outstanding  notes  haying  the  signature  of  Erath  &  Co.  (the  style  of 
their  firm),  and  the  mortgage  notes  given  by  defendant  for  the  original 
purchase. 

This  proposition  was  accepted,  and  the  plaintiff  entered  into  sole 
possession  of  the  premises.  He  subsequently  caused  a  notarial  act  of 
settlement  to  be  prepared  in  conformity  to  the  written  proposition  and 
called  upon  the  defendant  to  sign  it,  which  he  refused  to  do,  and  hence 
this  suit. 

As  the  three  notes  in  controversy  do  not  bear  tlie  signature  of  the 
firm,  and  are  not  especially  mentioned,  as  are  those  given  by  Erath 
alone  for  the  purchase  of  the  property,  we  think  they  are  not  embraced 
in  the  proposition  for  a  settlement.  Indusio  unius  eat  exclusid  dlteriue. 
Unless  they  were  specially  and  expressly  included,  it  would  not  be 
presumed  that  they^ would  be,  for  they  simply  represented  the  cash 
capital  which  the  defendant  should  have  put  in  and  are  his  individual 
debt,  not  in  any  manner  the  debt  of  the  firm,  and  it  was  only  the  debts 
of  the  firm  that  plaintiff  was  to  assume.  The  notes  given  by  defendant 
for  the  price  of  the  property  were  made  the  debt  of  the  firm  by  the  act 
of  partnership  and  purchase;  but  the  notes  given  by  each  partner  to 
represent  the  cash  which  each  agreed  to  advance  as  the  capital  of  the 
partnership  were  and  are  the  individual  debts  of  each  partner,  and 
neither  one  is  responsible  for  the  notes  of  the  other  unless  he  expressly 
made  himself  liable  therefor;  and  there  is  nothing  in  the  record  to 
show  such  assumed  liability.  The  fact  that  the  interest  on  such  notes 
was  paid  by  the  firm  and  charged  to  the  maker  does  not  make  the  notes 
the  debt  of  the  firm.  Nor  would  the  payment  of  the  said  notes  out  of 
the  interest  of  each  partner  in  the  partnership  have  such  an  effect. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  plaintiff  dismissing  deleu<lant's 
claim  in  reconvention  and  condemning  him  to  perform  and  carry  into 
effect  the  contract  of  transfer  and  dissolution  of  partnership  described 
in  plaintiff's  petition  and  marked  ''B,*'  according  to  its  true  intent  and 
spirit,  defendant  to  pay  all  costs. 

Rehearing  refused. 


J 
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No.  5462. 
John  T.  Michel  v.  Z  brill  a  Meter  et  al.    . 


I  Where  tiie  tnuiscript  of  the  appeal  was  filed  on  the  aeTenth  of  November,  1874,  and  on  the 

eleventh  the  defendante,  appellees  herein,  filed  an  answer  praying  for  an  amendment  of 
the  jadgment,  and  where  on  the  fourteenth  they  moved  to  dismiss  the  appeal,  beoause 
tiie  appeal  bond  was  not  for  a  sufficient  amount,  because  the  transcript  was  not  filed  in 

I  time,  and  because  the  clerk  certifying  tho  record  omitted  to  append  his  signature: 

j  Held That  the  motion  came  too  late. 

Besides,  having  joined  in  the  appeal,  the  appellants  ought  not  to  be  heard  asking  for  its 

dismissal. 
The  certificate  appended  to  the  record  should  be  signed  by  the  clerk.    This  court,  of  its  own 

motion,  orders  it  to  be  done,  and  denies  the  motion  to  dismiss, 
lo  this  instance,  where  the  plaintiff  in)otned  an  order  of  seizure  and  sale  issued  on  behalf 
of  defendants,  the  judge  a  quo  did  not  err  in  dissolving  the  ii^lnnction  for  the  sum  really 
due  by  plaintiff,  and  perpetuating  it  as  to  the  small  sum  received  by  defendant  and  to 
be  credited  to  plaintiff,  but  he  should  have  allowed  damages  on  the  amount  that  was 
due.  The  remittitur  by  defendants  is  an  admission  that  the  writ  issued  for  more  than 
was  due.  The  making  of  a  remittitur  does  not  remove  the  existence  of  the  cause  for  the 
injunction,  to  that  extent,  at  the  date  of  its  issuance. 

APPEAL  from  the  Fifth  District  Coart,  parish  of  Orleans.     CuHom, 
J.    B,  King  Cutler,  for  plaintiff  and  appellant.    J.  M.  Harding, 
for  defendants  and  appellees. 

On  Motion  to  Disiaiss. 

Wylt,  J.  The  transcript  of  this  appeal  was  filed  on  the  seventh 
November^  1874.  On  the  eleventh  the  defendants,  appellees  herein, 
filed  an  answer  praying  for  an  amendment  of  the  judgment.  On  the 
foarteenth  they  moved  to  dismiss  the  appeal  because  the  appeal  bond 
was  not  for  a  sufficient  amount,  because  the  transcript  was  not  filed  in 
time,  and  because  the  clerk  certifying  the  record  omitted  to  affix  his 
signature. 

The  motion  comes  too  late.  Besides  having  joined  in  the  appeal  the 
appellants  ought  not  to  be  heard  asking  its  dismissal. 

The  certificate  appended  to  the  record,  however,  should  be  signed 
by  the  clerk.  Of  our  own  motion,  it  is  ordered  that  the  clerk  of  the 
Fifth  District  Court,  Thomas  Dufie,  affix  his  signature  to  the  certifi- 
eate  appended  to  the  record.    And  the  motion  of  appellees  is  denied. 


On  THE  Merits. 

HowBLL,  J.    The  plaintiff  injoined  an  order  of  seizure  and  sale  on 

the  grounds : 

tint — That  the  creditor  had  given  an  extension  and  was  to  receive 
rents  of  the  property  during  said  extension  in  consideration  thereof. 

Beo(md — ^That  out  of  said  rents  the  creditor  was  to  pay  the  insurance 
premium,  which  she  failed  to  do. 
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Third — The  property  is  improperly  described  in  the  advertisement. 

On  the  trial  in  the  lower  court  the  jadge  found  that  the  extension, 
which  had  been  granted,  had  expired  before  the  writ  issued  and  had 
not  been  renewed,  bat  that  the  defendant  had  received  sixty  dollars  in 
rents,  for  which  no  credit  was  given,  and  he  perpetuated  the  injunc- 
tion as  to  such  sum  and  dissolved  it  as  to  the  balance,  without  dam* 
ages.  The  plaintiff  appealed,  and  in  the  answer  the  defendant  asks 
that  the  judgment  be  amended  by  allowing  the  highest  damages  and 
dissolving  the  injunction  in  toto,  because,  pending  these  proceedings, 
a  remittitur  was  entered  in  the  executory  proceedings. 

We  think  the  judge  a  quo  did  not  err  in  dissolving  the  injunction, 
for  the  sum  really  due  and  perpetuating  it  as  to  the  small -snm  received 
by  the  defendant,  but  he  should  have  allowed  damages  on  the  amount 
that  was  due.    See  4  An.  150 ;  3  An.  125. 

The  evidence  does  not  establish  the  extension  as  alleged  by  plain- 
tiff, and  the  remittitur  is  an  admission  that  the  writ  issued  for  more 
than  was  due.  The  making  of  a  remittitur  does  not  remove  the  exist- 
ence of  the  cause  for  the  injunction,  to  that  extent,  at  the  date  of  its 
existence. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  amended 
by  condemning  the  plaintiff  and  his  surety  on  the  injunction  bond  in 
soUdo  to  pay  defendant,  Z.  Meyer,  $600  damages  and  all  costs  of 
suit. 

Rehearing  refused. 


No.  3580. 
Martin  Kbnopsky  v.  Mark  Davis  et  al. 

The  privy,  in  this  iostance,  being  built  npon  the  yard  or  spaoe  of  ground  belonging  in  oom- 
mon  between  the  partiea,  the  defendant  had  no  right  to  place  or  keep  said  privy  on  it 
without  the  consent  of  his  coK>wner. 

APP£AL  from  the  Eighth  District  Court,  parish  of  Orleans.    Dibble, 
J.    Whittaker  dt  Eiee,  for  plaintiff  and  appellee,    J,  J.  Bamett  and 
F,  Fuselier,  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff  complains  that  against  his  consent, 
and  greatly  to  his  annoyance  and  injury,  the  defendants  hare  built  a 
privy  in  a  yard  owned  in  common  hy  them  and  plaintiff,  which,  from 
the  condition  it  is  kept  in,  has  not  only  become  an  intolerable  nuisance, 
but  works  serious  damage  to  the  property  of  the  plaintiff.  He  avers 
that;  in  the  structure  of  the  privy  the  defendants  have  illegally  broken 
into  the  walls  of  the  plaintiff's  building  and  rested  the  joists  neeessaiy 
in  the  construction  of  the  privy,  which  is  elevated  to  the  higfat  of  two 
stories,  upon  the  walls  of  the  plaintiff's  building.    He  further  sets  forth 
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that  the  yanlt  of  the  privy  is  constraoted  cootrary  to  law,  if  the  de- 
liDndaDtB  had  a  right  to  place  it  where  it  is;  that  the  offensive  damp- 
ness and  noxious  efflavia  necessarily  arising  saturate  the  walls  of  the 
plaintiff,  injuring  them  seriously  and  causing  damage  to  his  stock  Of 
goods  kept  in  his  building,  owing  to  the  close  proximity  of  the  nui- 
Bance  complained  of.  He  prays  damages  to  the  amount  of  three  thou- 
sand dollars,  and  that  an  injunction  issue  to  prevent  defendants  from 
using  or  permitting  to  be  used  by  others  the  privy  so  unlawfully  estab- 
lished by  them  to  the  injury  and  annoyance  of  the  plaintiff. 

The  answer  is  a  sweeping  denial  of  all  the  allegations  of  the  plaintiff. 
It  avers  that  the  vault  and  privies  have  been  in  the  uninterrupted  pos- 
session of  the  defendant,  Davis,  by  himself  and  his  lessees,  for  more 
than  ten  years,  and  the  plea  of  prescription  of  ten  years  is  interposed. 

This  suit  was  commenced  in  the  Sixth  District  Court  in  the  year  1869. 
A  judgment  was  rendered  in  that  court  on  the  twenty-fifth  of  May, 
1870,  in  favor  of  the  defendants.     An  application  was  made  for  a  new 
trial;  but,  pending  the  motion,  the  case  was  transferred  to  the  then 
newly  established  Eighth  District  Court.   In  the  Eighth  District  Court 
a  new  trial  was  granted,  and  the  case  was  tried  upon  the  voluminous 
evidence  taken  on  trial  of  the  case  in  the  Sixth  Court,  with  some  addi- 
tional evidence  taken  on  the  second  trial.    In  the  inception  of  the  suit  in 
the  Sixth  Court,  the  judge  thereof  granted  an  injunction,  which  was  dis- 
solved.   He  gave  at  considerable  length  the  reasons  that  determined 
his  decree  in  £avor  of  the  defendants,  and  it  is  not  unworthy  of  re- 
mark that  the  judge  of  the  Eighth  Court,  adopting  entirely,  as  it  ap- 
pears, the  reasoning  of  the  jadge  of  the  Sixth  Court,  arrived  at  a  con- 
clusion diametrically  opposite  from  that  of  the  latter.    The  judgment 
of  the  Eighth  Court  awarded  the  plaintiff  the  three  thousand  dollars 
damages  prayed  for  and  perpetuated  the  injunction. 
From  this  judgment  the  defendants  have  appealed. 
We  do  not  concur  in  opinion  with  either  of  our  learned  brothers  of 
the  courts  below.    The  privy  being  built  upon  the  yard  or  space  of 
ground  belonging  in  common  between  them,  the  defendants  had  no 
light  to  place  or  keep  a  privy  on  it  without  the  consent  of  his  co-owner. 
We  are  unable  to  find  from  the  large  mass  of  evidence,  conflicting  as  it 
does  to  no  small  extent,  that  the  plaintiff  has  made  out  a  case  entitling 
him  to  three  thousand  dollars  damages,  or  even  that  he  is  entitled  to 
damages  at  all  to  any  certain  appreciable  amount. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court,  so  far  as 
it  awards  damages  in  favor  of  the  plaintiff,  be  annulled  and  avoided, 

and  that  the  judgment,  as  thus  altered,  be  affirmed,  the  defendants 

paying  costs  in  the  lower  court;  the  plaintiff  and  appellee  paying  costs 

of  this  appeal. 
Behearing  refused. 
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No.  4037. 
Henry  Eden  v,  F.  Lemandre  et  als. 

This  ie  a  suit  to  recover  the  penalties  stipulated  in  two  charter  parties,  for  the  violatioai 
thereof,  In  relation  to  voyages  to  bo  made  by  two  different  vessels. 

The  putting  in  default  was  sufficient  as  to  one  of  the  vessels,  but  there  is  no  proof  that  either 
of  the  modes  for  putting:  in  default  pointed  out  in  article  1911,  B.  C.  C.  No.  3,  was  ob- 
served in  relation  to  the  other  vessel,  until  the  day  the  contract  expired,  when  it  was  im- 
possible for  the  vessel  to  execute  her  voyage  on,  or  previous  to,  that  day.  The  defendants 
are  therefore  liable  jointly  and  in  solido,  as  they  bound  themselves,  only  for  the  infraction 
of  the  contract  as  to  one  of  the  vessels. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Th4ard, 
J.     F,  0.  Zacharie,  for  plaintiff  and  appellant.    M  Bermudez  and 
Charles  F,  Olaihome,  for  defendants  and  appellees. 

Howell,  J.     The  plaintiff  sues  to  recover  the  penalties  stipulated 
in  two  charter  parties  for  the  violation  thereof.     The  defense  is  a  gen- 
eral denial.     Two  vessels  were  chartered  hy  the  plaintiff  to  the  de- 
fendants *'  for  voyages  from  the  ports  of  Ruatan  and  Utilla  to  New 
Orleans,  until  the  first  day  of  June,  1871,  including  any  voyage  which 
may  have  commenced  on  or  previous  to  that  day."  The  charterers  were 
to  furnish  the  said  vessels  with  cargoes  of  fruit,  or  money  to  purchase 
the  same ;  the  freight  was  to  be  paid  a  part  in  advance,  and  the  balance 
on  arrival  in  New  Orleans.    The  penalty  in  t;|]e  case  of  one  vessel  was 
fixed  at  $750,  and  of  the  other  at  $700.    Oue  of  the  vessels,  the  brig 
Ruatan,  was  at  the  date  of  the  contracts  (which  were  made  in  New 
Orleans),  in  the  port  of  Graud  Cayman  ;  the  other,  the  schooner  Lizzie 
Lina,  in  New  Orleans.    Three  voyages  were  made  by  each  of  the  ves- 
sels, the  defendants  in  New  Orleans  advancing  the  funds  to  purchase 
the  cargoes.    On  the  twentieth  May,  1871,  the  brig  was  ready  to  leave 
New  Orleans  to  make  the  fourth  voyage,  and  the  captain  called  on  J. 
Macheca  &  Co.,  with  and  through  whom  he  had  previously  transacted 
all  matters  under  the  charter  parties,  notifying  them  in  writing  of  his 
readiness  to  proceed  to  make  the  voyage,  and  demanding  the  funds 
necessary  to  procure  the  cargo.     Macheca  &>  Co.  answered  that  their 
associates  would  not  allow  the  vessel  to  go  out;  they  agreed  to  pay  their 
portion  if  the  owner  would  not  sue,  and  said  they  had  advanced  for  the 
others  on  the  former  voyages  and  had  not  been  reimbursed.    The  other 
parties  were  aware  that  the  brig  was  ready  and  awaiting  advances. 
The  schooner  was  ready  on  the  twenty-second  May,  and  the  plaintiff 
(the  captain  thereof)  called  on  Macheca  &  Co.  in  relation  to  both  ves- 
sels, and  was  told  that  the  charterers  were  losing  money  and  proposed 
to  compromise  by  keeping  one  vessel,  if  released  from  the  other. 
Nothing  was  effected  between  the  parties^  and  on  the  thirty-first  May 
a  formal  demand  was  made  of  each  of  the  defendants  to  comply  with 
the  charters,  to  which  they  answered  in  writing  that  they  were  ''ready 
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to  comply  with  the  charter  party.'^  On  the  next  day  they  were  called 
on  for  the  balance  of  freight  due  on  the  last  voyage,  and  for  the  money 
to  purchase  the  next  cargo.  The  freight  was  paid,  bat  the  cargo  money 
was  refused  on  the  ground  that  the  charter  was  abandoned.  It  is  con- 
tended by  the  defendants  that  they  were  not  legally  put  in  default, 
and  that  if  they  were  it  was  too  late,  as  it  was  then  impossible  to  begin 
a  voyage  from  Ruatan  to  New  Orleans. 

As  to  the  brig  Ruatan,  we  think  the  defendants  were  put  in  default 
by  the  written  demand  of  the  captain  on  twentieth  May,  and  that  the 
evidence  shows  that  she  could  have  gone  to  Ruatan  previous  to  the 
first  of  June.  But,  as  to  the  schooner  Lizzie  Lina,  there  was  no  default 
until  the  thirty -first  of  May,  the  day  on  which  the  charter  was  to  ex- 
pire. By  article  1911,  R.  C.  C.  No.  2,  the  debtor  is  put  in  default  either 
by  the  commencement  of  a  suit,  by  a  demand  in  writing,  by  a  protest 
made  by  a  notary  public,  or  by  a  verbal  requisition  made  in  the  pres- 
ence of  two  witnesses. 

There  is  no  proof  that  either  of  the  modes  was  observed  in  regard 
to  the  last  named  vessel,  until  the  day  the  contract  expired,  when  it 
was  impossible  for  the  vessel  to  go  to  Ruatan  to  commence  a  voyage 
on  or  previous  to  the  first  day  ot  June,  according  to  the  terms  of  the 
eontract.    Tlie  defendants  bound  themselves  jointly  and  in  solido. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  plaintiffs  recover  ot  the  defendants  in  solido  the  sum  of 
$750,  with  legal  interest  from  the  first  day  of  June,  1871,  and  costs. 


No.  a948. 
Mechanics'  and  Traders'  Bank  v,  J.  Barnett. 

This  is  a  enit  brought  against  defendant  on  a  note  drawn  by  him,  and  pledgecL  as  security  to 
plaintiff  by  Carlos,  Marks  Sc  Co.  for  the  payment  of  three  of  their  notes.  The  defense  is 
that  the  defendant  has  paid  two  of  the  notes,  and  has  tendered  the  plaintiff  the  amount 
of  the  last  one,  for  which  the  instrument  sued  on  was  given  in  pledge,  it  being  a  note 
signed  for  accommodation  and  without  consideration,  for  the  benefit  of  the  pledgors. 

The  plaintiff  knew  that  the  pledge  was  an  accommodation  note.  In  law  and  equity,  there- 
fore, the  defenduit  ought  not  to  be  required  to  pay  more  than  the  amount  for  which  the 
pledge  was  given,  to  wit :  the  three  notes  discounted  by  Carlos,  Marks  &  Co.,  and  ought 
not  to  be  extended  to  cover  money  overdrawn  by  said  Carlos,  Marks  &.  Co.  But  a  formal 
real  tender  of  the  money  having  not  been  made  as  required  by  law,  defendant  can  not  be 
exonerated  from  interest  and  costs. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumont, 
J.    BandoJph,  Singleton  <&  Browne,  for  plaintiff  and  appellant.    E. 
Boward  McO<Ueb,  for  defendant  and  appellee. 

Wtly,  J.    On  the  twenty-fourth  of  March,  1870,  Carlos,  Marks  &  Co. 
had  discounted  at  the  Mechanics'  and  Traders'  Bank  their  three  promis- 
12 
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8pi7  notes  for  $1000  each,  maturing,  respectively,  in  thirty,  forly-flve 
aad  sixty  days  after  date;  and  as  security  they  pledged  the  accommoda- 
tion, note  of  J.  Bamett  for  (3100,  drawn  to  his  own  order  and  indorsed 
in,  blank,  payable  sixty  days  after  date. 

Carlos,  Marks  &  Co.  failed  before  the  matariiy  of  their  first  note,  and 
it  .was  paid  by  Bamett,  who  also  paid  the  second  note  at  maturity. 

He  applied  at  the  bank  to  pay  the  last  note,  for  which  his  own  was 
hejld  in  pledge,  at  maturity,  and  its  payment  was  refused,  the  bank  de- 
manding payment  of  the  pledged  note  in  full.  The  plaintiff,  the  Me- 
chanics' and  Traders'  Bank,  then  brought  this  suit  against  Bamett  for 
(3100,  the  full  amount  of  his  accommodation  note,  issued  to  said  Carlos, 
Mftrks  &  Co.  The  defense  is  the  defendant  has  paid  two  of  the  notes 
and  tendered  the  plaintiff  the  amount  of  the  other,  for  which  the  in- 
strument sued  on  was  given  in  pledge,  it  being  a  note  issued  for  ac- 
commodation and  without  consideration  to  the  pledgors,  Carlos,  Marks 
&  Co.  The  court  maintained  the  defense,  giving  judgment  requiring 
the  plaintiff  to  deliver  to  the  defendant  his  note  on  payment  of  (1000, 
costs  being  paid  by  the  plaintiff. 

The  plaintiff  has  appealed. 

After  the  first  note  of  Carlos,  Marks  &  Co.  had  matured,  it  is  con- 
tended, the  bank  obtained  their  consent  to  extend  the  pledge  to  cover 
the  sum  of  (1126  32,  the  amount  overdrawn  by  said  pledgors,  not 
being  aware  that  the  pledged  note  was  accommodation  paper. 

On  the  other  hand,  Carlos,  who  effected  the  discount  with  the  bank^ 
swears  positively  that  the  president  and  the  cashier  were  acquainted 
with  the  fact  that  the  note  of  defendant,  given  in  pledge,  was  executed 
by  him  to  Carlos,  Marks  &  Co.  for  accommodation  and  without  consid- 
eration. Therefore,  if  the  subsequent  conversation  between  the  pres- 
ident of  the  bank  and  Carlos,  in  regard  to  the  overdrawing  by  the  lat- 
ter, be  extended  to  imply  his  consent  that  the  pledged  note  might  also 
be  held  as  collateral  security  for  the  amount  so  overdrawn  (on  which 
point  the  proof  is  not  at  all  conclusive),  it  would  be  of  no  avail  to  the 
plaintiff,  because  the  latter  had  knowledge  that  the  thing  pledged  was 
accommodation  paper.  We  regard  the  pretended  second  pledge  of  the 
note,  or  the  statement  in  relation  thereto,  as  a  feeble  attempt  to  secure 
a  bad  debt  of  $1 126  32,  the  amount  overdrawn  by  Carlos,  Marks  &  Co. 
In  law  and  in  equity  the  defendant  ought  not  to  be  required  to  pay 
more  than  the  amount  for  which  the  pledge  was  given,  which  was 
nearly  the  fall  amount  of  the  pledged  note.  He  has  already  paid 
plaintiff  two  thousand  dollars,  and  has  offered  to  pay  the  balance--one 
thousand  dollars — which  was  refused. 

The  defendant  swears  he  made  a  tender  to  plaintiff  at  maturity  of 
the  last  note  for  which  his  own  was  pledged;  but  it  is  not  proved  that 
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ft  fonnal  real  tender  of  the  money  was  made  as  required  by  article  407 
C.  P.  The  defendant  can  not,  therefore,  avail  himself  of  the  exonera- 
tioD  from  interest  and  costs  stated  in  article  415  C.  P.  See,  also,  6  La. 
19;  4  R.  144 ;  2  An.  441 ;  12  An.  246 ;  B.  0.  2168, 2169 ;  C.  P.  404,  407. 
It  is  therefore  ordered  that  the  judgment  herein  be  set  aside,  and  it 
is  decreed  that  the  plaintiff  recoyer  of  the  defendant  one  thousand  dol- 
lars, with  legal  interest  from  the  twenty-fourth  of  May,  1870,  and  that 
the  same  be  paid  on  plaintiff  deliTcring  to  the  defendant  the  note  in 
rait,  and  also  the  note  of  Carlos,  Marks  &  Co.  for  $1000,  payable  sixty 
days  from  the  twenty-fourth  of  March,  1870.  It  is  further  ordered  that 
defendant  pay  costs  of  both  courts. 


No.  5526. 
State  ex  rel.  Attorney  General  et  als.  t;.  B.  F.  Jonas. 

B  oaa  not  be  doubted  that  the  intention  of  the  law  is,  that  the  dty  attorney  must  be  elected 
biennially  by  the  ooanoil.  It  is  also  clearly  stated  in  the  city  charter  that  his  term  of 
<rffiee  is  two  years.  <>' 

Under  the  law  the  ooancil  can  only  elect  a  city  attorney  on  the  tiiird  Monday  of  Norember, 
or  as  toon  thereafter  as  praodcable,  and  unless  the  term  expires  biennially  at  that  time, 
Uiis  duty  could  not  be  performed  by  said  council. 

The  term  of  office  of  the  mayor  and  administrators  began  on  the  first  Monday  of  November, 
1870,  and  continued  for  two  years.  That  of  the  city  attorney,  the  surveyor  and  the  re- 
corders began  on  the  third  Monday  of  November,  at  which  time  the  law  required  these 
offices  to  be  filled  by  an  election  for  two  years. 

With  a  view  to  give  effect,  if  possible,  to  every  part  of  the  law,  it  must  be  concluded  that 
the  government  established  when  the  city  charter  went  into  operation  in  April,  1870,  was 
a  temporary  organization,  and  that  the  permanent  government  began  after  the  election 
of  the  mayor  and  administrators  on  the  first  Monday  of  November,  1870. 

Tnder  this  construction  full  effect  can  be  given  to  that  provision  of  the  charter  making  it 
the  duty  ot  the  council  to  elect  a  city  attorney  at  the  first  regular  meeting  after  its 
mduction  into  office.  This  could  not  be  done  if  the  term  of  the  city  attorney  began 
with  the  temporary  organization  in  April,  1870,  and  continued  for  two  years.  The  law 
clearly  contemplated  a  vacancy  and  the  beginning  of  a  new  term  at  the  time  required 
lor  the  election.  Otherwise,  that  election  which  was  imposed  as  a  duty  on  the  city 
eoondl  could  not  have  been  performed— which  would  have  been  an  absurdity.  Hence 
it  follows  that  the  election  of  defendant  by  the  council,  as  city  attorney,  on  the  fifth  of 
December,  1874,  was  valid. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,  ffaip- 
kins,  J.  Jury  trial.  Henry  C.  Dibble,  Assistant  and  Acting  Atr 
tomey  General,  and  J»  B,  Cotton,  for  plaintiff  and  appellant.  Lahattt 
Aroniy  and  OUnton,  for  defendant  and  appellee. 

Wtly,  J.  This  is  a  controversy  under  the  intrusion  act,  for  the 
office  of  City  Attorney  of  New  Orleans.  On  fifth  December,  1874,  the 
defendant,  B.  F.  Jonas,  was  elected  by  the  City  Council,  and  on  the 
same  day  H.  H.  Walsh,  who  is  joined  as  co-plaintiff,  was  appointed  by 
the  Governor. 
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The  court,  od  the  yerdict  of  a  jury,  gave  judgment  for  the  defendant, 
and  plaintiffs  appeal. 

The  term  of  office  is  two  ^eare.  At  the  beginning  of  a  term  power 
to  fill  the  office  by  election  is  vested  in  the  City  Council.  Section  thir- 
ty-one of  act  No.  7  of  acts  of  1870.  If  a  vacancy  occurs,  from  any 
cause,  power  to  fill  it  is  confided  to  the  Governor.  Revised  Statutes, 
section  1577. 

The  important  question  is:  When  did  the  term  of  office  begin  f 

If  in  November,  1874,  the  election  of  Jonas  by  the  council,  on  the 
fifth  of  December,  the  first  regular  session  after  its  own  election,  con- 
ferred title  on  him. 

If,  on  the  other  hand,  the  term  began  in  April,  1874,  when  George  S. 
Lacey,  the  late  incumbent,  was  appointed,  then  his  resignation  on  the 
fifth  of  December,  1874,  created  a  vacancy,  which  was  properly  filled 
by  the  Governor,  when  he  appointed  H.  H.  Walsh. 

As  there  is  much  confusion  in  the  charter  of  1870  in  regard  to  the 
beginning  of  the  terms  of  the  several  offices  therein  mentioned  as 
continuing  for  the  period  of  two  years,  it  becomes  necessary  to  examine 
several  sections  of  said  charter,  being  act  No.  7  of  acts  of  1870.  It 
was  approved  on  sixteenth  March,  1870.  Section  four  provides  that 
the  government  of  the  city  of  New  Orleans  shall  be  vested  in  a  mtLjo^ 
and  seven  administrators,  naming  them;  ''and  said  mayor  and  ad- 
ministrators shall  be  appointed  or  elected  as  hereinafter  provided  and 
shall  form  the  council  of  the  city  of  New  Orleans.  The  Governor 
shall,  by  and  with  the  advice  and  consent  of  the  Senate,  appoint  the 
mayor  and  the  seven  administrators,  who  shall  hold  their  offices  until 
the  first  Monday  of  November,  1870,  or  until  their  successors  are  elected 
and  qualified.'*    It  further  provides  for  an  election  on  that  day. 

Section  six  provides:  ^'That  on  the  second  Monday  following  the 
day  of  their  appointment  or  election  the  council  shall  hold  its  first 
meeting  in  the  city  hall,  at  which  the  mayor  and  administrators  of 
department  elect,  having  presented  and  filed  their  certificates  of 
election  and  qualification,  as  herein*  provided,  shall  enter  upon  the 
discharge  of  their  duties  as  specified  in  this  act,  and  their  predeces- 
sors shall  turn  over  to  them  all  books,  papers,  pioperty,  money,  and 
accounts  pertaining  to  their  offices  and  to  the  city  of  New  Orleans." 

Section  eight  provides  what  shall  be  the  duties  of  the  mayor;  also 
that  ''his  term  of  office,  when  elected,  shall  be  for  two  years."    ♦     • 
The  charter  also  fixes  the  term  of  office  of  the  administrators  at  two 
years. 

Section  thirty-one  provides:  "That  it  shall  be  the  duty  of  the 
council  at  its  first  regular  meeting  after  its  induction  into  office,  or  as 
soon  thereafter  as  practicable,  to  elect  a  secretary,  whose  duties  shall 
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be,  etc.  Also  a  city  attorney,  learned  in  the  law,  who  shall  be  the 
legal  adviser  of  the  corporation,  etc.  *  *  *  He  shall  hold  his  office 
for  a  term  of  two  years,  unless  sooner. removed  as  provided  for  in  this 
act.  •  •  •  Also  a  city  surveyor,  whose  duty  it  shall  be,  etc.  *  ♦ 
He  shall  hold  his  office  for  two  years,  unless  sooner  removed  as  pro- 
vided in  this  act.  •  •  *  Also  six  recorders,  one  for  each  district, 
whose  duties,  etc  *  *  •  Such  recorders  shall  hold  their  offices  for 
a  term  of  two  years,  unless  sooner  removed  as  herein  provided  for  in 
this  act,  etc."    ♦    ♦     • 

It  thus  appears  that  a  term  of  two  years  has  been  fixed  as  the  period 
of  duration  for  the  offices  of  mayor,  administrators,  city  attorney, 
surveyor,  and  recorders.  The  mayor  and  administrators  are  to  be 
elected  on  the  first  Monday  of  November  biennially.  On  the  second 
Monday  following  their  election  '*the  council  shall  hold  its  first  meet- 
ing in  the  city  hall,  at  which  the  mayor  and  administrators  of  depart- 
ment elect,  having  presented  their  certificates  of  election  and  qualifica- 
tion, as  herein  provided,  shall  enter  upon  the  discharge  of  their  duties 
as  specified  in  this  act,  and  their  predecessors  shall  turn  over  to  them 
the  books,  papers,"  etc. 

By  express  provision  of  section  thirty  -one  it  is  made  the  duty  of 
"the  council  at  its  first  regular  meeting  after  its  induction  into  office, 
or  as  soon  thereafter  as  practicable,  to  elect  n  secretary.  *  *  *  Also 
a  city  attorney,  learned  in  the  law,  etc.  *  *  *  He  shall  hold  his 
office  for  a  term  of  two  years,'*  etc.  *  *  *  That  the  intention  of 
the  law  is,  the  city  attorney  must  be  elected  biennially  by  the  council, 
can  not  be  doubted ;  and  that  his  term  of  office  is  two  years  is  clearly 
stated  in  the  charter. 

The  theory  of  plaintiff  is  that  the  term  began  first  in  April,  1870, 
when  the  city  government  was  organized  under  the  charter  approved 
sixteenth  March,  1870.  Therefore  the  first  term  expired  in  April, 
1872,  the  second  in  April,  1874,  and  the  third  will  expire  in  April,  1876. 
Consequently,  when  George  S.  Lacey,  who  was  appointed  on  thirteenth 
April,  1874,  resigned,  a  vacancy  was  created  which,  under  Revised 
Statutes,  section  1577,  the  Governor  properly  filled  in  appointing 
Walsh,  December  5,  1874.  The  difficulty  about  this  theory  is,  the 
council  can  only  elect  a  city  attorney  for  the  first  term,  and  after  that 
can  not  exercise  the  power  of  election,  which  the  statute  doubtless 
intended  it  to  employ  biennially,  because  in  the  precise  language  of 
section  thirty-one,  creating  the  office,  it  is  made  the  duty  of  '^  the 
coancil  at  its  first  regular  meeting  after  its  induction  into  office,  or 
as  soon  thereafter  as  practicable,"  to  elect  a  city  attorney;  and  under 
section  six  the  first  regular  meeting  is  fixed  on  the  second  Monday 
following  the  day  of  the  election  of  the  council,  to  wit :  the  third 
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Monday  of  Noyember.  Under  the  law  the  council,  therefore,  can  only 
elect  a  city  attorney  on  the  tbird  Monday  of  November,  or  as  soon 
thereafter  as  practicable;  and  unless  the  term  expires  biennially  at 
that  time,  how  can  this  duty  be  performed  by  the  council  ? 

Constraing  all  the  sections  together  with  a  view  to  give  effect,  if 
possible,  to  every  part  of  the  law,  we  conclude  that  the  government 
established  when  the  charter  went  into  operation,  in  April,  1870,  was 
a  temporary  organization,  and  that  the  permanent  organization  began 
after  the  election  of  the  mayor  and  administrators  on  the  first  Monday 
of  November,  1870;  also,  that  the  language  fixing  the  terms  of  the 
various  of&ces  was  used  with  reference  to  the  permanent  organization 
of  the  city  government. 

The  term  of  office  of  the  mayor  and  administrators  began  on  the  first 
Monday  of  November,  and  continued  but  two  years.  That  of  the  city 
attorney,  the  surveyor,  and  the  recorders  began  on  the  third  Monday  of 
November,  being  at  the  first  regular  meeting  of  the  council  after  its 
induction  into  office,  at  which  time  the  law  required  these  offices  to  be 
filled  by  an  election  for  two  years.  Under  this  construction  full  effect 
can  be  given  to  that  provision  of  the  charter  making  it  the  duty  of  the 
council  to  elect  a  city  attorney  at  the  first  regular  meeting  after  its 
induction  into  office.  This  could  not  be  done  if  the  term  of  office 
began  with  the  temporary  organization  in  April,  1870,  and  continued 
for  two  years.  Where  the  law  makes  it  the  duty  of  the  council  to 
perform  an  act  at  a  certain  regular  meeting  occurring  on  the  third 
Monday  of  November  biennially,  the  presumption  is  there  was  contem- 
plated a  circumstance  which  shall  render  the  act  necessary,  and  in  this 
case  that  circumstance  was  the  coDtemplated  vacancy  occurring  in  the 
office  of  city  attorney  by  reason  of  the  expiration  of  the  term  thereof- 
The  law  clearly  contemplated  a  vacancy  and  the  beginning  of  a  new 
term  at  the  time  it  required  the  council  to  elect  a  city  attorney  for  a 
term  of  two  years. 

It  would  be  absurd  to  say  that  the  law  intended  tbe  council  to  per- 
form a  duty  at  a  particular  time  biennially  and  at  the  same  time  meant 
that  that  duty  could  not  then  be  performed.  The  council  could  not 
elect  a  city  attorney  at  the  first  regular  meeting  after  its  induction  into 
office  so  that  he  could  hold  his  office  for  two  years,  unless  it  was  the 
beginning  of  a  term.  And  as  before  remarked,  it  could  not  elect  at  all 
if  the  theory  of  plaintiff  be  correct,  that  the  term  of  said  office  ex- 
pires biennially  in  April ;  because  there  would  never  be  a  vacancy  the 
council  could  fill  at  the  first  regular  meeting  after  it  was  elected  and 
inducted  ioto  office. 

Judgment  affiimed. 
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No.  5562. 

AxBLiA  SiMONEAUx,  Wife  of  Emile  E.  Lauye,  V,  Edqab  p.  Helluik, 

Sheriff,  et  al. 

In  thiB  <uwe  it  can  not  be  doubted  that  the  plaintiff  had  tiie  right  to  manage  her  plantation, 
▼hloh  was  paraphernal  property,  and  that  a  mandate  having  for  its  object  the  manage- 
ment thereof  has  a  lawfU  object.  Therefore,  as  there  is  no  law  forbidding  the  plaintiff 
from  apiM>inting  her  hosband  an  agent  to  aid  her  in  the  administration  of  her  planta> 
tkm,  it  most  bd  oondnded  that  she  had  the  right  to  do  so. 

The  tiling  seized  being  raised  on  the  plantation  of  plaintiff  which  she  administered,  aided  by 
her  hosband  as  agent,  it  follows  that  it  was  her  separate  property,  and  not  liable  to  seizure 
by  her  hnsband's  Judgment  creditors. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  As* 
SQmption.  Beaiiie,  J.  LeBlanc  and  ChUon,  for  plaintiff  and  ap- 
pellee.   B.  ^.  and  WiUiam  Sims,  for  defendant  and  appellant. 

Wtlt,  J.  Mrs.  John  A.  Sigur  sued  plaintiff  and  her  husband  in  July, 
1873,  for  $1183  60,  praying  judgment  in  soUdo  against  them  for  said 
sum.  In  October,  1873,  the  suit  was  discontinued  as  to  plaiotiff,  and 
judgment  for  the  amount  claimed  was  rendered  against  her  husband, 
Emile  E.  Lauve.  Execution  issued  in  December  following  on  this 
judgment,  and  twenty  hogsheads  of  sugar,  raised  on  the  plantation  of 
plaintiff,  were  seized  by  the  sheriff.  Thereupon  the  plaintiff  sued  out 
an  injunction,  claiming  the  sugar  as  the  fruits  of  her  paraphernal  prop- 
erty, the  plantation,  administered  by  herself.  The  court  maintained 
the  injunction  and  the  defendant,  Mrs.  Sigur,  who  was  the  seizing 
creditor,  has  appealed. 

It  is  admitted  that  the  plantation  on  which  the  sugar  was  raised  was 
the  paraphernal  property  of  the  plaintiff.  But  two  questions  are  pre- 
sented for  decision : 

Itrst — Could  the  plaintiff,  during  the  existence  of  community,  admin- 
ister her  paraphernal  property,  the  plantation,  through  her  husband 
ab  agent,  her  health  being  such  that  it  was  impossible  for  her  to  take 
personally  the  management  or  supervision  of  the  plantation  f 

Second — ^Did  the  plaintiff  during  the  year  1873,  when  the  sugar  in 
question  was  raised,  administer  her  plantation,  on  which  she  resided, 
through  her  husband  as  agent? 

Both  of  these  propositions  from  the  law  and  the  evidence  in  this 
ease  we  feel  warranted  to  answer  in  the  affirmative. 

The  only  limitation  the  law  imposes  in  the  contract  of  mandate  is 
found  in  article  2987  of  the  Bevised  Code,  which  provides  that :  ''  The 
object  of  the  mandate  must  be  lawful  and  the  power  conferred  must 
be  one  which  the  principal  himself  has  the  right  to  exercise." 

In  the  case  at  bar  no  one  doubts  that  the  plaintiff  had  the  right  to 
manage  her  plantation,  and  that  a  mandate  having  for  its  object  the 
management  thereof  has  a  lawful  object.  As  there  is  no  law  forbid- 
ding the  plaintiff  from  appointing  her  husband  an  agent  to  aid  her  in 
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the  admiDiBtration  of  her  plantation,  we  conclade  that  she  had  the  right 
to  do  BO.    2  Ad.  890;  14  Ad.  68 ;  17  La.  426. 

After  examining  the  evidence  very  carefully,  we  have  come  to  the 
oonolasion  that  the  finding  of  the  court  a  qua  is  correct  in  regard  to 
the  fact  that  the  thing  seized  waa  raised  on  the  plantation  of  plain ti£f, 
which  she  administered,  aided  by  her  husband  as  agent.  It  was  there* 
fore  her  separate  property,  and  not  liable  to  seizure  by  her  hnsband'a 
judgment  creditor,  Mrs.  Sigur. 

Judgment  afBlrmed. 


No.  5541. 

State  ex  rel.  Mrs.  Pbgot  et  al.  i;.  Parish  Judge  of  the  Parish  of 

St.  Mart. 

The  respondent  refoses  to  grant  to  relators  a  soapensive  appeal  on  the  ground  that  their 
intervention  not  haying  been  filed  by  leave  of  the  oonrt,  or  served  or  put  at  issue,  did 
not  authoiiae  a  judgment  in  their  fiftvor  or  against  them  from  .which  they  could  appeaL 
In  this  there  was  error  on  the  part  of  the  judge  a  quo.  If  the  relators  were  not  pwtiee  to 
the  suit,  it  was  because  the  Judge  erroneously  refused  to  allow  them  to  intervene.  But 
third  parties  may  intervene  when  they  allege,  as  they  do  in  this  case,  that  they  have  been 
a^ggrieved  by  the  judgment. 

APPLICATION  for  a  mandamus  to  be  directed  to  the  parish  jadge 
of  the  parish  of  St.  Mary,  JB.  B.  MenU,  D,  Caffrey,  for  relators. 
^.  B.  Mentz,  in  propria  persona. 

TALiAFBRROy  J.  The  relators  complain  that  they  were  refused  a  sus- 
pensiye  appeal  in  a  certain  case  pending  in  the  parish  coart  of  the  parish 
of  St.  Mary,  by  the  parish  judge  of  that  parish.  A  rule  nisi  was  granted 
and  the  respondent  answers :  That  he  refused  to  grant  the  appeal  on 
the  ground  that  the  relators*  were  not  parties  to  the  suit ;  that  their 
intervention  not  having  been  filed  by  leave  of  the  court,  or  served  or 
put  at  issue,  did  not  authorize  a  judgment  in  their  favor,  or  against 
them,  from  which  they  could  appeal.  They  had  no  right  to  appeal 
from  a  judgment  against  the  defendant,  their  intervention  not  having 
been  passed  on. 

We  think  there  was  error  on  the  part  of  the  jadge.  The  relators,  it 
appears,  were  not  parties  to  the  suit  because  the  judge  erroneously,  as 
we  think,  refused  to  allow  them  to  intervene.  But  third  parties  may 
intervene  when  they  allege  they  have  been  aggrieved  by  the  judgment. 
C.  P.  article  571.  The  relators  aver  that  they  have  been  aggrieved  by 
the  judgment. 

It  is  ordered  that  the  rule  be  made  absolute,  .and  that  the  parish 
judge  of  the  parish  of  St.  Mary  do  grant  the  relators  a  suspensive  appeal 
as  prayed  for,  upon  their  furnishing  bond  and  security  according  to- 
law.  It  is  ordered,  further,  that  the  respondent  pa^  costs  of  these 
proceedings. 
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No.  3890. 
Payne  &  Harrison  v.  Mrs.  H.  A.  Stagkhousb. 

The  difficulty  in  this  caae  arises  from  the  loss  of  a  counter  letter  or  private  agreement 
existing  between  the  plaintiffs  and  defendant,  or  rather  ft*om  their  disagreement  in 
regard  to  the  contenia  thereof.  The  bills  of  exceptions  as  to  the  parol  proof  of  the 
ooDtents  of  the  counter  letter  or  written  agreement  between  the  litigants  herein  were  not 
well  taken,  a  sufficient  foundation  having',  been  laid  to  authorize  the  admission  of  second- 
ary e^dence. 

An  anTeaiionable  contract  is  not  to  be  supposed  probable.  It  is  not  to  be  presumed  that 
pLaintiffa,  who  were  merchants  and  business  men,  would  have  consented  to  advance 
large  sums  of  money  to  cultivate-  a  plantation  for  defendant's  benefit,  and  themselves 
incur  all  the  risks  and  losses  attending  the  enterprise  if  not  successful. 

APPEAL  from  the  Fourth  District  Coart,  parish  ot  Orleans.     Tfieardf 
J.  Breaux^  Fenner  <&  Hall,  for  plaintiffs  and  appellees.  O.  Boaelius 
and  Alfred  PhilUps,  for  defendant  and  appellant. 

Wtlt,  J.  The  defendant  appeals  from  a  judgment  against  her  for 
$39,652  20,  on  an  account  of  the  plaintiffs  against  the  Barataria  plaiit- 
adoo,  alleged  to  belong  to  her. 

The  facts  are,  that  this  plantation  belonged  to  J.  W.  Ross,  the  first 
husband  of  defendant;  that  from  his  succession  the  plaintiffs,  who 
were  cre<iitor8  for  $15,617  72,  were  induced  to  buy  said  property  in 
the  name  of  J.  U.  Payne,  one  of  the  copartners,  at  the  request  and 
for  account  of  defendant,  then  the  surviving  widow;  that  the  title  was 
ao  taken  mer<:]y  for  the  purpose  of  securing  the  claim  of  plaintiffs, 
with  the  understanding  that  they  were  to  cause  the  title  to  be  trans- 
ferred to  defendant,  then  Widow  Ross,  as  soon  as  their  claim  and  all 
the  subsequent  advances  they  agreed  to  make  to  carry  on  said  ''Bara- 
taria plantation"  were  paid  to  them.  The  planting  operations  seem 
not  to  have  been  successful ;  instead  of  paying  out,  the  debt  largely 
increased,  so  that  when  the  plaintiffs  subsequently,  at  the  request  of 
defendant,  caused  the  title  to  be  transferred  to  Wm.  Stackhouse,  now 
her  husband,  a  large  debt  remained  on  the  books  of  plaintiffs  against 
the  Barataria  plantation,  embracing  not  only  advances  for  the  admin- 
istration and  cultivation  of  said  plantation,  but  large  sums  furnished 
to  pay  the  personal  expenses  of  defendant  and  her  family,  such  as 
medical  bills,  traveling  expenses,  tuition  and  board  bills  of  her 
children,  and  also  the  cost  of  a  tomb  for  Mr.  Ross,  her  deceased 
husband. 

The  court  was  not  satisfied  that  the  evidence  was  sufficient  to  estab- 
lish the  liability  of  defendant  based  on  her  alleged  assumption  to  pay 
the  debt  of  her  deceased  husband,  and,  striking  from  the  account  the 
amount  thereof,  to  wit:  $15,617  72,  rendered  judgment  against  the 
defendant  for  the  balance  due  for  advances  made  subsequent  to  the 
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purchase  of  said  '^Barataria  plaDtation,"  to  wit:  $99,652  20.  As 
appellees  have  not  prayed  an  amendment  of  the  judgment,  the  ruling 
of  the  court  in  this  regard  can  not  be  revised. 

The  difficulty  in  the  case  arises  from  the  loss  of  the  counter  letter 
or  private  agreement  existing  between  the  plaintiffs  and  defendant, 
or  rather  from  their  disagreement  in  regard  to  the  contents  thereof. 
And  here  we  will  remark  that  the  bills  of  exception  as  to  the  parol 
proof  of  the  contents  of  the  counter  letter  or  written  agreement  be- 
tween the  litigants  herein  were  not  well  taken,  a  sufficient  foundation 
having  been  laid  to  authorize  the  admission  of  secondary  evidence. 

Both  parties  admit  that  there  was  a  writing  between  plaintiffs  and 
defendant,  wherein  it  was  stated  that  the  purchase  of  said  plantation 
was  for  defendant's^  benefit;  also  that  paid  plantation  was  to  be  culti- 
vated, and  when  plaintiffs  were  paid  the  amount  of  their  existing  claim, 
and  also  the  amounts  subsequently  advanced  by  them,  the  title  was  to 
be  conveyed  to  defendant.  But  the  defendant  contends  that  she  was 
not  to  be  responsible  for  any  of  the  losses  arising  in  the  administration 
of  the  plantation;  that  if  the  crops  were  sufficient  to  pay  out,  she  was 
to  have  the  benefit;  if  they  failed,  she  was  to  incur  no  personal  re- 
sponsibility. 

After  examining  the  evidence  carefully  we  have  come  to  the  con- 
clusion that  this  theory  or  version  placed  on  the  contract  by  the  de- 
fendant can  not  be  accepted  by  the  court  as  the  correct  one.  We  think 
that  the  evidence  of  J.  U.  Payne,  in  regard  to  the  nature  of  the  con- 
tract, is  more  reasonable,  and  that  plaintiffs'  theory  is  the  correct  one. 
The  testimony  of  this  witness,  taken  with  the  other  proof  in  the  record, 
satisfies  us,  as  it  did  the  judge  a  qiw,  that  the  real  purchaser  from  the 
succession  of  J.  W.  Ross  was  the  defendant;  that  J.  U.  Payne  was 
merely  a  party  interposed,  and  that  the  effort  to  make  the  plantation 
pay  out  the  debt  existing  against  it  on  the  books  of  the  plaintiffs  was 
in  behalf  of  the  defendant;  that  as  she  was  to  get  the  benefit,  if  the  ad- 
ministration of  the  plantation  was  successful,  she  must  be  responsible 
for  the  losses,  if  unsuccessful.  It  would  be  unreasonable  to  suppose 
that  plaintiffs,  who  were  merchants  and  presumably  business  men, 
would  have  consented  to  advance  large  sums  of  money  to  cultivate  the 
"  Barataria  plantation  '^  for  defendant's  benefit,  and  themselves  incur 
all  the  risks  and  losses  attending  the  enterprise. 

Judgment  affirmed. 
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8am  Smith  &  Ca  v.  City  of  If  ew  Orleans. 

No.  3925. 
Sam  Smith  &  Co.  v.  City  of  New  Orleans. 

There  ia  no  Uw  that  aathorixee  plaintifb  to  claim  interest  on  the  bills  issned  by  the  city  as 

eorrenoy ;  nor  is  there  any  that  sanctions  their  claim  to  interest  on  the  warrants  held  by 

them,  which,  as  well  as  the  city  notes,  they  have  ftinded. 
The  assent  of  the  Mayor  that  the  pii^wt^flh  should  receive  bonds  in  lien  of  the  securities 

funded  at  their  face  yalne,  and  reserve  for  jndiclal  investigation  their  claim  for  interest, 

wss  not  binding  on  the  city. 
The  rights  of  the  plaintifb  were  fixed  by  a  statate.    They  were  aathoriced  to  exchange 

secnrltiee  that  bear  no  interest  for  bonds  of  like  amounts  that  do  bear  interest.    This 

they  have  done,  and  can  claim  no  more. 

APPEAL  from  the  SevoDth  Distdot  Court,  parish  of  Orleans.  CoU 
lensy  J.  L.  E.  Simonds  and  Alexander  Walker,  for  plaintiffs  and 
appellees.  Samuel  P.  BUme,  assistant  city  attorney,  for  defendant  and 
appellant. 

Taliaferro,  J.  The  plaintiffs  sue  for  legal  interest  on  a  large 
amoant  of  what  was  known  as  *'  city  money/'  held  formerly  by  them, 

« 

and  which  they  exchanged  for  bonds  of  the  city,  bearing  seven  per 
eent.  interest  ander  the  provisions  of  an  act  of  the  Legislature,  ap- 
proved February  27, 1869,  entitled  ''  An  act  to  enable  the  City  of  New 
Orleans  to  fund  its  floating  debt  and  to  liquidate  its  indebtedness." 
They  aver  that  they  funded  the  said  obligations  ot  the  city  under  the 
express  understanding  that  in  doing  so  they  reserved  their  right  to 
claim  interest  on  the  notes  or  obligations  so  held  by  them,  and  to  have 
their  claim  submitted  for  judicial  determination — that  this  was  as- 
sented to  by  the  Mayor  and  the  Administrator  of  Finance.  They  claim 
five  per  cent.  Interest  on  the  amount  of  the  obligations  of  the  city  held 
by  them,  from  the  first  of  January,  1869,  to  the  second  ot  July,  1870,. 
the  time  at  which  they  were  funded.  They  further  sue  for  interest  at 
five  per  cent,  per  annum  on  $52,614  93,  amount  of  warrants  of  the  Con- 
troller drawn  upon  the  City  Treasurer.  The  interest  claimed  on  the 
amount  of  warrants  in  like  manner  funded  is  for  the  same  period  as  in 
the  former  case — the  same  reservation  being  made  of  the  right  to  claim 
interest. 

The  answer  is  a  general  denial. 

There  is  in  the  record  a  bill  of  exceptions,  taken  to  the  ruling  of  the 
eoart  admitting  tlie  plaintiffs  to  file  a  supplemental  petition.  The 
cooclnsions  we  have  arrived  at  on  the  merits  of  this  case  render  it  un- 
necessary to  pass  upon  the  bill  of  exceptions. 

The  case  was  twice  tried  in  the  court  below,  and  each  time  the  judg- 
ment rendered  was  in  lavor  of  the  plaintiffs.  The  defendant  has  ap- 
pealed. We  think  the  judgment  erroneous.  We  are  unable  to  find 
any  warrant  of  law  that  authorizes  the  plaintiffs  to  claim  interest  on 
the  bills  issned  by  the  city  as  currency,  and  we  are  equally  at  a  loss  to 
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find  any  that  sanctions  their  claim  to  interest  on  the  warrants  held  by 
them,  which,  as  well  as  the  city  notes,  they  have  fanded.  The  statute 
authorizing  the  city  to  fund  its  debt  is  entirely  silent  as  to  interest  in 
either  case.  The  assent  of  the  Mayor  that  plaintiffs  should  receive 
bonds  in  lieu  of  the  securities  funded  at  their  face  value,  and  reserve 
for  judicial  investigation  their  claim  for  interest,  was  not  binding  on 
the  city,  and  conferred  no  right  upon  the  plaintiffs  to  recover  interest. 
The  rights  of  the  plaintiffs  seem  fixed  by  the  statute.  They  are 
authorized  to  exchange  securities  that  bear  no  interest  for  bonds  of 
like  amounts  that  do  bear  interest.  This  they  have  done,  and  they 
are  precluded  from  urging  any  further  demands. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled  and  reversed.  It  is  further  ordered  that  there  be  judgment 
in  favor  ot  the  defendant,  the  plaintiffs  paying  costs  in  both  courts 

Rehearing  refused. 


No.  3952. 
Mr.  and  Mrs.  Lepranc  v.  City  op  Nbw  Orleans. 

It  has  been  decided  bj'  this  court  that  the  express  grant  of  aathority  In  article  118  of  the 
constitution,  to  exempt  iit)m  taxation  property  actually  used  for  church,  school,  or 
charitable  purposes,  by  implication  prohibits  the  Greneral  Assembly  from  exempting 
property  not  actually  used  for  such  purposes. 

The  exemption  from  taxation  of  property  used  for  certain  purposes,  expressly  granted  in 
the  constitution,  or  in  a  law  speoiaUy  authorized  by  the  constitution,  means  an  exemption 
from  all  taxation,  municipal  as  well  as  State.  It  means  a  complete,  and  not  a  partial 
exemption,  and  this  limitation  must  apply  to  the  power  of  taxation  previously  delegated 
to  the  municipal  corporations  of  the  State. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  OooUy^ 
J.  Q.  Schmidt,  for  plaintiffs  and  appellants.  8.  P.  BUinc,  assist- 
ant city  attorney,  lor  defendant  and  appellee. 

Wyly,  J.  In  this  controversy  the  important  question  is  whether 
plaintiffs'  property  situated  on  Bourbon  street,  actually  used  as  a 
school  house  for  the  purpose  of  educating  female  children,  is  liable  to 
the  taxes  of  the  city  ot  New  Orleans  for  the  year  1869. 

Under  the  charter  of  the  city  existing  prior  to  the  constitution  of 
1868,  and  in  force  when  the  taxes  in  question  were  levied,  property 
actually  used  for  a  school  was  not  exempt  from  taxation,  unless  it 
exclusively  belonged  to  an  incorporated  or  a  religious  society.  There- 
fore the  defendant  contends  that  the  property  of  plaintiffs  is  not 
exempt  from  the  taxes  of  1869. 

On  the  other  hand,  it  is  urged  that  subsequent  to  the  charter  of  the 
city  denying  exemption  from  taxes  to  plaintiffs'  school  house,  the  con- 
stitution of  1868  was  adopted,  which  provides,  article  118,  that  "tax- 
ation shall  be  equal  and  uniform  throughout  the  State.    All  property 
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shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
bj  law.  The  General  Assembly  shall  have  power  to  exempt  from 
taxation  property  actaally  used  for  church,  school  or  charitable  pur- 
poses." •  ••••♦ 

And  to  carry  into  effect  this  constitutional  provision,  the  General 
Assembly  on  twenty-first  October,  1868,  prior  to  the  assessment  of  the 
taxes  in  question,  passed  an  act  exempting  ''colleges,  school  houses 
and  other  buildings  for  the  purpose  of  education,  and  their  furniture, 
apparatus  and  all  equipments,  and  the  lots  thereto  appurtenant  and 
used  therewith,  so  long  as  the  same  shall  he  actually  used  for  that 
purpose."  It  is  urged  that  this  law,  in  force  at  the  time  the  taxes 
complained  of  were  levied,  exempted  plaintiffs'  school  house  from 
taxation  by  the  city.  It  has  been  decided  by  this  court  that  the 
express  grant  of  authority  in  article  118  of  the  constitution,  to  exempt 
from  taxation  property  actually  used  for  church,  school  or  charitable 
purposes,  by  implication  prohibits  the  General  Assembly  from  exempt- 
iog  property  not  actually  used  for  such  purposes.  Morrison  v.  Larkin, 
tax  collector,  26  An. 

Assuming  that  the  statute  of  1868,  exeifipting  all  the  property  from 
taxation  that  the  constitution  authorizes,  had  as  much  effect  as  if  the 
exemption  had  been  mentioned  in  the  constitution  itself,  the  question 
is,  did  this  exemption  relieve  the  property  of  plaintiffs  from  subse- 
quent municipal  taxation  under  the  city  charter  previously  granted, 
which  contained  no  such  exemption  ? 

We  think  an  exemption  from  taxation  of  property  used  for  certain 
purposes,  expressly  granted  in  the  constitution,  or  in  a  law  specially 
authorized  by  the  constitution,  means  an  exemption  from  all  taxation, 
municipal  as  well  as  State ;  that  when  the  people,  speaking  through 
the  constitutional  convention  and  through  the  Legislature,  declare 
that  all  property  actually  used  for  church,  school  or  charitable  pur- 
poses, shall  be  exempt  from  taxation,  they  mean  a  complete,  not  a 
partial,  exemption  from  the  burden  of  taxation;  also,  that  this  limit- 
ation shall  apply  to  the  power  of  taxation  previously  delegated  to  the 
municipal  corporations  of  the  State.  Therefore  we  conclude  that  the 
school  house  of  the  plaintiffs  was  not  liable  to  the  taxes  of  1869, 
assessed  by  the  city  of  New  Orleans. 

It  is  therefore  ordered  that  the  judgment  hereia  in  favor  of  defend- 
ant be  annulled,  and  it  is  decreed  that  there  be  judgment  for  plaintiffs 
perpetually  injoining  the  defendant  from  collecting  the  taxes  assessed 
against  their  property  for  the  year  1869,  also  annulling  the  judgment 
obtained  by  the  defendant  for  the  amount  of  said  taxes.  It  is  further 
ordered  that  the  defendant  pay  costs  of  both  courts; 

Rehearing  refused. 
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No.  5670. 
LoYBL  Ledoux,  Administrator,  v.  J.  £.  Brbaux,  Sheriff,  et  als. 

After  the  deoease  of  his  wife,  the  plaintlfE;  administrmtor  of  comnumity  property,  g«ve  to  A. 
Ledoux  his  note  for  a  oommunity  debt,  and  mortgaged  a  tract  of  land  belonging  to  the 
estate  to  secure  its  payment.  The  execntriz  of  A.  Ledoux  obtained  Judgment,  fasiMd 
execution,  and  caused  a  seizure  to  be  made.  The  plaintifl;  as  administrator,  ii^jolna  the 
sale.  The  record  shows  that  ^e  estate  has  not  been  settled  up ;  there  are  debts  oat- 
standing  against  it  besides  the  one  for  which  the  adminlBtrator  gave  hli  note.  Under 
such  oifoumstanoes,  the  seising  oreditor  could  expect  only  to  be  paid  oonounently  witli 
other  creditors  of  the  estate  in  the  due  course  of  administration.  His  proceedings  are 
illegal  and  irregular. 

APPEAL  from  the  Seventh  Jadicial  District  Coart,  parish  of  Pointe 
Couple.    HeweSj  J.    John  Total  and  C.  JE.  Sohmidiy  for  plaintiff 
and  appellee.    JSdvHxrd  FhUliipSt  for  defendant  and  appeilant>. 

Taliapsrro,  J.  The  plaintiff  administers  the  succession  of  his 
deceased  wife.  The  property  administered  is  community  property. 
After  the  decease  of  the  wife  the  plaintiff  gave  to  A.  Ledoux  his  note 
for  a  community  debt,  and  mortgaged  a  tract  of  land  belonging  to  the 
estate  to  secure  its  payment.  The  executrix  of  A.  Ledoux  sued  upon 
this  obligation  and  obtained  judgment,  with  recognition  of  right  of 
mortgage,  and  thereupon  issued  execution  and  caused  a  seizure  to  be 
made.  The  plaintiff,  as  administrator,  injoins  the  sale  of  the  property 
seized  on  the  ground  that  the  debtor  in  execution  has  no  right  in  the 
property  seized,  except  what  may  remain  to  him  after  the  settlement 
of  the  community  affairs ;  that  the  property  of  the  succession  can  not 
be  subjected  to  the  separate  debts  of  the  survivor  in  community. 

The  defendants  answer  that  their  debt  is  a  community  debt,  and  the 
whole  community  property  is  bound  for  its  payment,  and  that  neither 
the  administrator,  heirs  nor  legal  representatives  have  any  interest 
therein  until  all  the  community  debts  are  paid.  There  was  judgment 
in  favor  of  the  administrator,  perpetuating  the  injunction,  and  the 
defendants  have  appealed. 

The  proceeding  seems  to  be  irregular.  It  appears  that  the  succes- 
sion has  not  been  settled  up ^  that  there  has  been  no  final  account; 
that  there  are  debts  outstanding  against  it  besides  the  one  for  which 
the  administrator  gave  his  note  and  executed  the  mortgage  which  the 
defendants  are  seeking  to  enforce.  It  appears  that  after  executing  the 
note  and  securing  its  payment  by  the  mortgage,  the  administrator  took 
some  proceedings  toward  a  partition  of  the  land^  and  caused  it  to  be 
subdivided  into  seven  parts  or  lots,  and  the  defendants  released  the 
mortgage  upon  a  portion  of  the  land,  restricting  it  to  the  lots  or  por- 
tions intended  to  fall  by  the  partition  to  the  plaintiff.  But  no  partition 
was  ever  effected,  nothing  further  having  been  done  in  regard  to  it 
than  the  filing  of  a  petition  praying  for  a  division  of  the  property. 
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The  heirs  were  minors,  and  an  order  for  the  conyocation  of  a  family 
meeting  was  rendered,  and  beyond  that  no  legal  steps  we're  taken  in 
the  matter. 

The  defendant  in  injunction  conld  expect  only  to  be  paid  cononr- 
leDtiy  with  other  creditors  of  the  estate  in  the  due  coarse  of  adminis- 
tration. The  proceedings  taken  are  illegal  and  irregular,  and  the 
deoree  of  the  lower  court  perpetuating  the  injunction  we  regard  as 
having  been  properly  rendered. 

Judgment  affirmed. 


No.  3868. 

The  British  and  American  Steamship  Navigation  Compant, 
Limited,  et  al.  v.  Sibley,  Guion  &  Co.  et  al. 

Tlda  is  a  olaim  ftir  damaipes  for  the  illegal  attachment  of  the  plaintifb'  yeaael  in  the  suit  of 
Sibley,  Guion  &  Co.  v.  Fernie  Brothers  &  Co.  There  was  no  Just  ground  for  seising  this 
TSftsel  as  fh»  property  of  Fernie  Brothers  k  Co.,  but  there  is  some  difficulty  in  fixing  the 
damages  to  which  plaiiitiil^  are  entitled.  The  true  standard  seems  to  be  the  expenses 
ineutred  and  profits  lost  as  the  direct  consequence  of  the  seizure  and  detention  and  as 
fa  as  they  are  asoerttUnable  on  the  part  of  the  plaintlfEs. 

APPEAL  from  the  Sixth  District  Conrt,  parish  of  Orleans.  OooUy^  J. 
Lea,  Finney  <&  MiUer,  for  plaintiffs  and  appellants.  Campbell, 
Spoffard  &  Oampbell,  for  defendants  and  appellees. 

Howell,  J.  The  plaintiffs  claim  $30,000  damages  for  the  illegal 
attachment  of  their  vessel  in  the  salt  of  Sibley,  Galon  &  Co.  v.  Fernie 
Brothers  &  Co.  in  the  Foarth  District  Court  of  New  Orleans. 

The  defendants  excepted  that  there  is  no  sach  corporation  as  the 
plaintiffs,  and  answered  that  Fernie  Brothers  &  Co.,  of  Liverpool,  with 
the  pnrpose  of  defrauding  their  creditors  and  obtaining  a  fictitious 
credit,  conveyed  to  the  plaintiffs'  company  certain  ships,  which  sailed 
under  registers  in  their  names,  and  were  consigned  to  a  firm  in  New 
Orleans,  of  which  they,  the  Fernies,  with  other  firms  were  members ; 
that  the  control  of  said  ships  was  in  said  firms,  and  no  evidence  of 
any  title  was  carried  by  said  vessels  in  the  name  of  said  company ; 
that  said  Fernie  Brothers  &  Co.  obtained  a  large  credit  upon  the 
apparent  ownership  of  said  vessels,  including  the  one  claimed  by 
plaintiffs,  who  are  chargeable  with  the  frauds  of  said  firm,  and  that  if 
there  was  a  transfer  of  said  vessel  to  the  plaintiffs  there  was  no  deliv- 
ery. From  a  judgment  in  favor  of  defendants  the  plaintiffs  have 
appealed. 

The  plaintiffs  have  satisfactorily  established  their  incorporation  and 
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their  owDership  of  the  veBsel  which  Was  attached  by  the  defendants. 
They  acquired  the  vessel  before  the  claim  apou  wliicli  the  attachment 
issued  existed,  and  have  sufficientlv  shown  the  varioas  antecedent 
transfers.  After  the  attachment,  evidence  of  plaintiffs'  ownership  was 
exhibited  to  the  defendants  and  tiiey  released  the  seizure.  We  think 
the  evidence  shows  that  there  was  no  just  ground  for  seizing  this  ves'- 
sel  as  the  property  of  Pernie  Brothers  &  Co.  at  the  date  of  the 
attachment.  The  defendants  were  informed  at  the  time  that  the  ves- 
sel belonged  to  plaiutiffs,  and  that  the  register  which  they  examined 
in  the  office  of  the  British  consul  at  New  Orleans  was  not  evidence  of 
ownership,  while  there  was  in  said  office  a  mercantile  navy  list  and 
maritime  directory  showing  the  plaintiffs  to  be  the  owners.  We  are 
satisfied  that  they  were  the  owners  at  the  date  of  the  seizure }  but  we 
have  some  difficulty  in  fixing  the  damages  to  which' they  are  entitled. 
The  true  standard  seems  to  us  to  be  the  expenses  incurred  and  profits 
lost  in  consequence,  directly,  of  the  seizure  and  detention,  which 
should  be  ascertainable  on  the  part  of  the  plaintiffs.  They  h&ve 
shown  an  item  of  $218  for  drayage  of  goods  returned  to  shippers, 
telegrams,  etc.,  and  of  $500  legal  expenses.  In  addition  to  these  items 
they  are  entitled  to  the  expenses  of  tlie  ''  officer  and  crew  list,"  extra 
wharfage,  etc.,  during  the  seizure,  which,  from  the  evidence,  we  will 
fix  at  $100  per  day  for  fifty- two  days,  $5200.  Some  witnesses  speak 
of  $200  per  day  for  what  is  incorrectly  called  demurrage,  that  is,  in- 
demnity for  the  privation  of  the  use  of  the  ship  during  her  detention  ^ 
but  when  questioned  as  to  the  actual  expenses  during  that  time,  about 
half  that  sum  is  stated.  They  are  also  entitled  to  the  difference 
between  the  amount  of  the  total  passenger  and  freight  list  and  the 
runniDg  expenses,  but  the  evidence  on  this  point  is  even  more  vague 
than  on  the  former.  With  the  view,  however,  of  closing  the  litigation 
•we  will  deduct  the  expenses  fixed  by  two  witnesses  at  $200  per  day 
for  twenty  days,  $5000  from  the  amount  for  freight,  $11,381  30  which 
it  is  said  the  vessel  could  have  carried  in  addition  to  the  quantity  car- 
ried after  the  release,  leaving  the  sum  of  $6331  30.  These  three  items 
($213,  $500,  $5200)  and  $6381  30  make  the  sum  of  $12,294  30  as  the 
damages  sustained.  We  are  aware  that  these  figures  are  not  based  on 
absolute  data,  but  the  plaintiffs  have  not  furnished  the  requisite  proof 
for  any  better  calculation,  and  we  think  they  have  suffered  damage  to 
this  amount  by  the  wrongful  acts  oT  the  defendants. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiffs  recover  of  the  defendants,  Sibley,  Gruion  &  Co.,  in 
soUdo  the  sum  of  $12,294  30  and  all  costs  in  both  courts. 
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No.  5612. 
Mrs.  Emily  Hbtman  v.  The  SHBRiFt*  of  East  Feliciana  et  al. 

Tbe  jiidgmeiit  ot  separation  between  plaintiff  and  her  husband  was  a  nnllity  because  It  was 
nut  executed  by  a  giving  lu  payment  or  by  a  bona  fide  non-interrupted  suit  to  obtidn  pay- 
ment as  required  by  article  24SI8  of  the  Revised  Code,  nor  was  it  promptly  published  as 
required  by  article  24S9. 

Ibe  conveyance  under  which  plaintiff  claims  the  property  seized  is  oovered  by  neither  of 
the  three  cases  mentioned  in  article  2446;  and  in  the  language  of  article  1790,  such  con  - 
tract  between  husband  and  wife  is  forbidden. 

APPEAL  from  the  Fifth  Jadicial  District  Coart,   parish   of  East 
Feliciana.    Dewing,  J.    D.  O,  Hardee,  for  plaintiff  and  appellant. 
W.  F.  Keman,  for  defeodants  and  appellees. 

Wtly,  J.  On  twelfth  July,  1856,  Mrs.  Emily  Heyman  obtained  jadg- 
ment  of  separation  of  propeijky  and  for  one  thousand  dollars  against 
her  husband,  on  the  admissions  contained  in  his  answer  and  the  testi- 
moDy  of  one  witness,  to  the  effect  he  was  in  embarrassed  circamstances. 

In  May,  185S,  this  judgment  was  published  and  execution  issued, 
ander  which  the  plaintiff  bought  a  lot  of  ground  on  the  nineteenth 
December,  1858,  crediting  the  judgment  four  hundred  and  thirty-seven 
dollars  and  forty-six  cents. 

On  twelfth  February,  1869,  more  than  twelve  years  from  the  rendi- 
tion of  the  judgment,  it  was  revived  by  decree  of  court  on  a  petition, 
the  service  of  which  was  accepted  by  A.  M.  Heyman  on  second  Feb- 
raary,  1869. 

On  twenty-first  October,  1869,  Heyman  sold  to  his  wife  a  lot  of 
ground  and  buildings  thereon  in  the  town  of  Clinton  for  two  thousand 
dollars,  one  thousand  and  eighty-five  dollars  thereof  in  settlement  of 
the  balance  due  on  said  judgment  of  his  wife  against  him^  and  nine 
hundred  and  fifteen  dollars  thereof  on  the  assumption  of  his  wife  to 
pay  certain  creditors  of  the  seller,  her  husband,  and  it  is  conceded 
these  creditors  were  paid. 

On  twenty-ninth  September,  1873,  L.  Bloom  &  Co.  obtained  judg- 
ment against  A.  M.  Heyman  on  his  note  dated  July  19,  1872;  and  on 
this  judgment  execution  issued,  and  the  house  and  lot  in  Clinton,  con- 
veyed by  Heyman  to  his  wife,  as  aforesaid,  were  seized,  whereupon 
she  sued  out  an  injunction  and  prayed  to  be  decreed  the  owner  of  the 
property. 

The  court  dissolved  the  injunction  and  condemned  Emily  Heyman 
to  pay  L.  Bloom  &  Co.  forty-two  dollars  and  sixty-three  cents  general 
damages,  and  fifty  dollars  special  damages,  attorney's  fees. 

From  this  judgment  the  plaintiff  appeals. 

The  defense  urged  is  as  follows : 

First — The  pretended  judgment  of  separation  of  property  is  a  fiction , 
13 
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a  mere  yolantary  Beparation,  the  Dullity  of  which  can  be  invoked  by 
any  one  at  any  time.    6  An.  7a0;  7  An.  92;  2  An.  483;  4  An.  65. 

Second — It  was  not  followed  up  by  a  prompt  and  ^ona^/^e  execution ^ 
an  nninterrnpted  suit  to  obtain  payment,  as  required  by  article  242& 
Revised  Code.     See  also  1  R.  431 ;  4  An.  513;  11  An.  696;  12  An.  193. 

Third — The  money  demand  panted  in  said  judgment  expired  by  the 
prescription  of  ten  years,  no  revival  of  said  judgment  having  been 
obtained  within  ten  years  from  its  rendition,  as  required  by  article 
3547  of  the  Revised  Code.     See,  also,  21  An.  295. 

Fourth — The  sale  of  the  property  in  controversy  by  Heyman  to  his 
wife  was  an  absolute  nullity,  being  in  contravention  of  a  prohibitory- 
law.  Revised  Code,  articles  1790,2446;  21  An.  466;  12  An.  173;  18 
An.  27;  4  An.  65. 

It  is  true  the  defendants,  L.  Bloom  &  Co.,  judgment  creditors  of  the 
hasband  of  plaintiff  long  after  the  separation  of  property,  can  not 
attack  the  judgment  on  the  ground  that  it  was  collusive  and  rendered 
in  fraud  of  creditors,  24  An.  49;  still  their  seizure  can  be  maintained 
if  the  conveyance  of  the  property  in  question  from  Heyman  to  his  wife 
in  October,  1869,  was  an  absolute  nullity,  because  made  in  contraven- 
tion of  a  prohibitory  law. 

Article  1790  of  the  Revised  Code  provides  that :  **  Besides  the  gen- 
eral incapacity  which  persons  of  certain  descriptions  are  under,  there 
are  others  applicable  only  to  certain  contracts,  either  in  relation  to  the 
parties,  sach  as  husband  and  wife,  tutor  and  ward,  whose  contracts 
with  each  other  are  forbidden,  or  in  relation  to  the  subject  of  the  con- 
tract, such  as  purchases  by  tl^e  administrator  of  any  part  of  the  estate 
which  is  committed  to  his  charge,  and  the  incapacity  of  the  wife,  even 
with  the  assent  of  her  husband,  to  alienate  her  dotal  property  or  to 
become  security  for  his  debts.  These  take  place  only  in  the  cases 
specially  provided  by  law,  under  different  titles  of  this  code." 

Article  2446  of  the  Revised  Code  provides  that:  *'A  contract  of 
sale  between  husband  and  wife  can  take  place  only  in  the  three  follow- 
ing cases : 

First — **When  one  of  the  spouses  makes  a  transfer  of  property  to  the 
other,  who  is  judicially  separated  from  him  or  her,  in  payment  of  his 
or  her  rights. 

Second— ^^When  the  transfer  made  by  the  hasband  to  the  wife,  even 
though  not  separated,  has  a  legitimate  cause,  as  the  replacing  of  her 
dotal  or  other  effects  alienated. 

Third — ''When  the  wife  makes  a  transfer  of  property  to  her  husband 
in  payment  of  sums  promised  to  him  as  dower." 

Under  these  articles  of  the  Revised  Code,  we  are  constrained  to  hold 
that  the  conveyance  in  October^  1869,  of  the  property  in  question  ficom 
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Heyman  to  his  wife  for  two  thoasand  dollars,  one  tboasand  and  eighty- 
fire  dollars  thereof  in  discharge  of  the  balance  due  on  her  jadgment 
Rgaiost  him,  and  nine  hnndred  and  fifteen  dollars  thereof  in  the  assamp* 
tion  of  the  wife  to  pay  certain  creditors  of  her  husband,  was  an  absolnte 
nnUity. 

The  conveyance  is  covered  by  neither  of  the  three  cases  mentioned 
in  article  2446,  and  in  the  language  of  article  1790  such  contract  between 
hoftband  and  wife  was  ''forbidden."  And  this  view  of  the  law  was 
taken  by  this  court  in  Spurlock  v,  Mainer,  1  An.  302 ;  a  case  directly 
in  point,  and  the  ruling  has  prevailed  ever  since. 

We  will  also  remark  that  the  judgment  of  separation  was  a  nnllity^ 
because  it  was  not  executed  by  a  giving  in  payment  or  "  by  a  bona  fide 
non-interrupted  suit  to  obtain  payment,"  as  required  by  article  2428  of 
the  Revised  Code,  nor  was  it  promptly  published  as  required  by  article 
2429. 

It  is  therefore  ordered  that  the  judgment  herein  be  affirmed,  ap- 
pellant paying  costs  of  appeal. 


No.  5633. 
Thomas  H.  Hunt  v.  Mrs.  A.  V.  Graves. 

Tbe  land  in  controTersy  having  been  sold  as  the  property  of  B.  W.  Graves,  and  his  legal 
representative— the  curator  or  administrator  of  his  sncoession— having  been  cited  to 
answer  both  the  ori^rinal  and  amended  petitions  claiming  said  land,  and  issue  Joined 
thereon  as  to  him,  the  jadgment  for  the  land  according  to  the  corrected  description  was 
proper,  but  the  jadgment  for  the  rent  was  erroneous.  The  curator  was  not  the  tres- 
passer  or  actual  possessor,  and  the  minors  could  not  be  held  liable  for  the  act  of  trespass 
of  their  mother,  now  deceased,  as  well  as  their  father.  They  could  only  accept  with 
benefit  of  inventory,  and  take  the  succession  of  their  mother  after  its  debts  were  paid. 
But  her  saccesaion  was  not  before  the  court,  nor  was  any  one  who  could  stand  in  judg- 
ment for  such  a  claim  against  her. 

APPEAL  from  the  Thirteenth  Judicial  Diatrict  Court,  parish  of 
Madison.  Hough,  J.  JS,  D.  &  W.  Farrar,  for  plaintiff  and  appel- 
lee.  A.  W.  Boberts,  for  defendant  and  appellant. 

Howell,  J.  This  is  a  petitory  action,  in  which  plaintiff  seeks  to 
recover  a  tract  of  land  described  in  his  petition  and  purchased  by  him 
at  sheriff's  sale,  which  he  alleges  was  taken  possession  of  and  held  by 
the  defendant  against  his  consent  and  wish,  and  also  the  rent  thereof 
and  damages  during  the  wrongful  occupancy  of  the  defendantj  who 
answered  that  the  said  land,  constituting  a  plantation,  is  the  property 
of  the  succession  of  her  deceased  husband,  and  called  the  administrator 
in  warranty. 

Before  the  administrator  made  appearance  the  defendant  died,  and 
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on  motion  of  pi  untiff's  coansel  the  case  was  revived  in  the  name  of  her 
legal  representatives. 

The  administrator  of  the  deceased  hasbaod  answered,  admitting  that 
when  he  qaaltfied  he  found  the  defendant  in  possession ,  and  he  permitted 
her,  as  widow  in  community,  to  remain  so  until  her  death,  and  that  the 
plantation  is  now  in  the  possession  of  her  heirs,  and  he  denied  that  the 
plaintiff  has  any  right  to  said  property. 

R.  L.  Graves,  the  tutor  of  the  minor  children,  also  answered,  adopting 
the  answer  of  the  defendant,  and  denying  that  either  the  widow  (the 
defendant)  or  himself,  in  his  representative  capacity,  was  ever  in  pos- 
session of  the  property  claimed  by  plaintiff. 

Whereupon,  the  plaintiff,  finding  the  property  erroneously  described 
in  the  sheriff's  deed,  filed  an  amended  petition,  giving  a  corrected  de- 
scription thereof,  and  explaining  how  the  error  occurred,  and  prayed 
that  R.  L.  Graves,  individually,  as  one  of  the  heirs  and  as  tutor  of  the 
minor  heirs,  alleged  to  be  then  in  possession,  be  cited  to  answer  the 
amended  petition ;  that  he  be  declared  owner  of  the  land  described  in 
the  amended  petition }  that  the  deed  of  the  sheriff  to  him  be  corrected, 
and,  in  other  respects,  prayed  as  in  the  original  petition.  Citation  on 
the  amended  petition  was  issued  to  and  served  only  on  the  tutor  of  the 
minors  and  the  curator  of  the  deceased  husband  and  father.  A  judg- 
ment b3'^  default  was  taken  '^  against  defendant,  on  failure  to  answer 
the  amended  petition,"  and  confirmed  '*on  proof  in  favor  of  plaintiff'." 
This  judgment  was  rendered  against  'defendant's''  correcting  the  de- 
scription of  the  land,  according  to  the  adjudication  to  plaintiff,  and 
condemning  the  '^ defendant"  to  pay  the  sum  of  five  hundred  dollars 
per  annum  for  the  rent  of  said  property  for  four  years,  and  at  the  same 
rate  until  possession  is  given  to  plaintiff,  for  which  a  writ  was  allowed. 

The  plaintiff  entered  a  remittitur  for  the  rent  of  the  last  two  years 
mentioned  in  the  judgment  after  it  was  signed,  and  the  tutor  of  the 
minor  heirs  appealed.  His  counsel  assigns  as  error  '^  that  he  was  the 
only  defendant,  and  was  cited  only  as  tutor,  not  as  possessor  indi- 
vidually; that  minors  can  not  be  held  liable  as  claimed;  that  the  plain- 
tiff, by  the  amended  petition,  abandoned  the  suit  for  rent  on  the  prop- 
erty first  described,  and  does  not  claim  it  on  the  other;  that  the  judg- 
ment for  rent  against  him  as  tutor,  he  being  the  only  person  cited,  is 
in  error ;  that  the  question  of  correcting  the  deed  could  not  be  tried 
without  proper  parties ;  that  it  was  necessary  to  make  the  sheriff  a  de- 
fendant }  that  defendant  could  not  correct  the  deed  of  the  sheriff;  that 
motion  for  a  new  trial  was  overruled  when  plaintiff  admitted  the  judg- 
ment to  be  for  too  much  ;  that  the  remittitur  could  not  be  filed  after 
the  judgment  was  signed,  and  if  filed  could  not  affect  the  motion  for  a 
new  trial." 
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The  land  haying  been  sold  as  the  property  of  R.  W.  Graves,  and  his 
legal  lepreseDtative  (the  carator  or  administrator  of  his  saccession) 
haying  been  cited  to  answer  both  petitions,  and  issue  joined  thereon 
Mto  him,  we  think  the  judgment  for  the  land,  according  to  the  cor- 
reeted  description,  was  proper ;  but  it  seems  clear  that  the  judgment 
for  the  rent,  as  rendered,  is  erroneous.  Tiie  curator  was  not  the  tres- 
passer or  actual  possessor,  and  the  minors  could  not  be  held  liable  for 
tiie  act  of  their  mother,  as  complained  of.  They  can  only  accept  with 
benefit  of  inyentory,  and  take  the  succefssion  of  their  mother  after  it& 
debts  are  paid.  But  her  succession  was  not  before  tlie  court,  nor  waa 
any  one  who  could  stand  in  judgment  for  such  m  claitii  against  tier. 

It  is  therefore  ordered  that  the  judgment  for  rent  be  reversed,  with 
oostB  in  favor  of  the  tutor,  and  that  in  other  respects  it  be  affirmed. 
Appellee  to  pay  costs  of  appeal. 


No.  5632. 
Christopheb  Hunt  v,  John  Mayo. 

rB«ler  tiie  act  of  1868,  Be  vised  Statutes  3127,  .the  Jary  mast  be  diavm  by  the  parish  jndge, 
eterk  and  sheriff.  The  drawing  ior  the  term  was  made  by  the  parish  Judge,  clerk, 
recorder  and  the  sheriff.  Therefore,  aU  the  oflSoers  required  by  law  to  draw  the  panel 
were  present  and  oflldated  in  the  act.  The  placing  in  the  order  of  the  Jndge  for  the 
drawing  at  that  term,  the  additional  officer— the  recorder— was,  doubtless,  an  oversight, 
and  may  be  regarded  as  surplusage.    The  objection  to  the  drawing  has  no  weight. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides. 
Orsborn,  J.    Criminal  case.   B.  J.  Bowman,  for  plaintiff  and  appel- 
lee.    B.  A,  Hunter^  for  defendant  and  appellant. 

Taliaferro,  J.  This  is  a  sait  for  slander  and  defamation  of  char- 
acter. The  plaintiff,  who  is  the  pastor  of  a  Methodist  church  at  Alex- 
andria, complains  that,  on  a  public  street  in  that  town,  he  was  met  by 
the  defendant,  who  wantonly  and  maliciously  abused  and  slandered 
him,  by  repeatedly  calling  him  '*  a  damned  thief,"  and  applying  to 
him  other  slanderous  epithets  in  the  presence  and  hearing  of  a  number 
of  persons,  one  of  whom  is  a  member  of  the  church  presided  over  by 
the  plaintiff.  He  claims  damages  against  the  defendant  for  the  sum  of 
two  thousand  dollars. 

The  defendant  puts  in  a  general  denial,  and  alleges  that  if  on  the 
ooeasion  referred  to  in  plaintiff's  petition  the  defendant  did  use  harsh 
language  in  reference  to  the  plain  tiff,  he  was  justified  in  so  doing  by 
having  previously  received  insult  and  abuse  of  an  outrageous  character 
from  the  plaintiff. 

The  case  was  tried  before  a  jury,  who  found  a  verdict  against  the  de- 
fendant for  one  thousand  dollars,  from  which  he  has  taken  this  appeal. 


\ 
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An  exception  was  taken  to  the  panel  of  jarore  drawn  for  the  May 
term  of  the  district  court.  The  objection  is  that  under  the  act  of  1868, 
Revised  Statutes  2127,  the  jury  must  be  drawn  by  the  parish  judge, 
elerk  and  sheiiff;  that  the  drawing  for  the  said  term  was  made  by 
the  parish  judge,  clerk,  recorder  and  sheriff.  The  objection,  we  think, 
has  no  weight.  All  the  officers  required  by  law  to  draw  the  panel  for 
the  May  term  were  present  aud  officiated  in  the  act.  The  placing  in 
the  order  of  the  judge  for  the  drawing  at  that  term  the  additional 
officer,  the  **  recorder,"  was,  doubtless,  an  oversight  of  the  judge,  aad 
may  be  regarded  as  surplusage.  The  objection  was  properly  over- 
ruled. 

There  are  two  other  bills  of  exception  in  the  record,  which  it  is  un-  ^ 
necessary  for  us  to  pass  upon. 

We  have  in  the  record  before  us  a  mass  of  testimony  taken  on  the 
trial  of  the  case  in  the  court  below,  which  displays  the  existence  of 
much  acrimony  of  feeling  among  the  friends  of  the  parties  to  this  suit, 
who  are  colored  men  of  respectable  standing  in  the  community  in. 
which  they  reside.  We  find  nothing  in  the  evidence  and  an  attentive 
review  of  the  case  that  authorizes  us  to  alter  the  verdict  and  judgment 
of  the  lower  court. 

Judgment  affirmed. 


No.  5655. 
Mrs.  Mary  E.  Halsbt  v,  P.  S.  Sandidge  akd  J.  A.  Payne. 

The  testimony  of  J.  H.  Halsey,  a  brother  of  the  plaintiff,  was  offered  in  evidenoe  to  ahaw 
that  a  certain  piece  of  land  belonged  to  her  at  the  time  of  her  marriage  to  her  present 
haeband,  one  of  the  defendants  in  this  case,  and  that  she  acquired  it  at  a  sheriff's  sale. 
The  testimony  was  objected  to  on  the  part  of  the  defense  on  the  ground  that  it  was  an 
attempt  to  establish,  by  parol,  title  to  real  estate,  which  requires  written  evidenoe.  The 
bill  of  exception  to  the  admission  of  such  proof  was  well  taken. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bouge.  Dewing,  J.  B,  T,  Posey  ^  8.  P.  Or  eves  t  J.  H.  Haisey,  for 
plaintiff  and  appellee.  J.  dt  O.  W,  Burgess  and  Andrew  8,  Herron^ 
for  J.  A.  Payne,  defendant  and  appellant. 

Taliaferro,  J.  In  this  case  the  plaintiff,  who  is  a  married  wonoian, 
sues  her  husband  and  James  A.  Payne  in  solido  to  recover  from  them 
two  promissory  notes,  each  for  the  sum  of  one  thousand  dollars,  which 
notes  she  alleges  are  her  separate  paraphernal  property,  placed  by  her 
said  husband  in  the  hands  of  the  other  defeudant,  James  A.  Payne,  as 
collateral  security  for  the  payment  of  one  thousand  dollars  owin^r  to 
said  Payne  by  her  husband,  the  said  P.  S.  Sandidge.  She  prays  that 
.the  said  notes  be  restored  to  her,  or,  if  disposed  of  by  the  defendaats. 
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tiuit  she  have  judgment  for  the  amoant  of  the  notes.  Interrogatories 
•OD  facts  and  articles  were  propounded  to  the  defendants,  each  of  whom 
answered  them  at  great  length.  A  bill  of  exceptions  was  reserved  to 
the  admission  of  the  testimony  of  Sandidge,  on  the  ground  that  he, 
the  husband,  could  not  testify  against  Payne  in  favor  of  his  wife,  Mrs. 
Sandidi^:    This  testimony,  however,  was  afterward  stricken  out. 

The  plaintiff  alleges  that  the  two  notes  sued  upon  were  received  by 
iierin  part  payment  for  a  tract  of  land,  her  separate  property,  sold  by 
her  to  Jolin  Toist.  of  Pointe  Coupee,  in  the  year  1870,  the  land  having 
been  acquired  by  her  previous  to  her  marriage  with  the  defendant, 
Pleasant  S.  Sandidge.  J.  H.  Halsey,  a  brother  of  the  plaintiff,  Mrs. 
Sandidge,  testified  that  the  land  sold  by  Mrs.  Sandidge  to  Yoist  be- 
longed to  ber  at  the  time  of  her  marriage  to  her  present  husband,  and 
that  she  acquired  it  at  a  sheriff's  sale.  The  testimony  of  Halsey  was 
objected  to  on  the  part  of  the  defense,  on  the  ground  that  it  was  an 
attempt  to  establish  by  parol,  title  to  real  estate,  which  requires  written 
evidence.  A  bill  of  exceptions  was  reserved  to  the  admission  of  the 
proof.  We  regard  the  action  of  the  plaintiff  so  far  as  it  is  brought 
against  her  husband  in  this  case  as  altogether  null  and  without  effect. 
The  exception  just  noticed  was  well  taken  and  must  be  sustained. 

It  is  ordered  that  the  judgment  of  the  lower  court  which  was  ren- 
dered in  favor  of  the  plaintiff  against  the  defendants  in  solido  for 
#1000,  be  annulled  and  avoided.  It  is  further  ordered  that  tbis  suit  be 
dismissed  as  of  nonsuit,  the  plaintiff  paying  costs  in  both  courts. 


No.  3553. 
Chism  &  BoTD  i;.  P.  J.  Lefebrb. 

'TbaA  ia  a  contract  aboat  a  wall  claimed  to  be  in  common.  Backner  boaght  only  what  his 
Tendon  conld  seU.  Not  having  paid  one-half  the  cost  of  erecting  the  wall,  they  did  not 
own  half  of  it,  and  conld  not  aell  the  hidf  thereof.  Bnckner's  ignorance  of  the  want  of 
title  to  one-half  of  the  wall  in  his  vendors  should  not  pr^adice  the  plaintifb,  if  it  operate 
a  hardship  to  him.  His  becoming  owner  of  all  the  premises  owned  by  his  vendors  oon* 
ferred  no  immnnity  npon  him  to  use  the  wall  as  a  wall  in  comm<m,  f^ee  of  charge.  He 
acquired  by  his  purchase  only  the  right  which  his  vendors  had  to  make  the  wall  one  in 
common  by  paying  half  the  cost  of  erection.  Availing  himself,  as  it  seems  he  has  done, 
of  the  benefit  of  the  wall,  it  is  but  fair  he  should  pay  for  one -half  the  expense  incurred 
in  boilding  it. 

A  PPEAL  from  the  Seventh  District  Court,  parish  of  Orleans. 
j\  OoUen8t  J.  Bandolph,  Singleton  <&  Browne,  for  plaintiffs  and  ap- 
pellants. Bermudee  d  Claiborne,  for  Lefebre,  defendant  and  appellee. 
GUmore  dt  Sons,  for  Buckner,  defendant  and  appellee. 

Tauaferro,  J.    The  plaintiffs  having,  as  they  allege,  caused  to  be 
•erected  on  the  division  line  between  their  property  and  that  of  the 
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defendant  a  substantial  and  costly  brick  wall,  which  the  defendant  i» 
•  now  using,  and  thereby  making  it  a  wall  in  commou,  and  therefore 
bound  to  pay  the  plaintiff's  one-half  the  expense  of  erecting  it,  which 
they  set  out  to  be  the  sum  of  $760  50,  the  defendant  filed  an  excep- 
tion alleging  that  he  is  not  the  sole  owner  of  the  property  stated  to- 
belong  to  him;  that  his  coproprietor  is  the  succession  of  John  Le- 
febre, and  until  his  coproprietor  is  made  a  party  he  is  not  bound  to 
answer.  After  this  exception  was  filed  in  August,  1869,  the  share  of 
Lefebre,  the  defendant,  in  the  property,  and  also  the  portion  of  it  that 
belonged  to  the  estate  of  John  Lefebre,  were  both  acquired  by  H.  S. 
Buckner,  who  was  thereupon  made  a  party  defendant,  and  judgment 
prayed  for  by  the  plaintiffs  against  him  as  owner  in  possession  and 
using  the  wall  as  a  wall  in  common.  Buckner  excepted  that  he  can 
not  be  made  a  party  defendant  to  the  suit  in  the  form  in  which  it  is 
attempted.  The  court  sustained  the  exception  and  dismissed  the  suit 
as  to  Buckner.    The  plaintiffs  have  appealed. 

The  defendant  contends  that  as  between  the  plaintiffs  and  Buckner 
there  is  no  priority  of  contract  or  engagement,  and  no  quoM  contract 
from  which  liability  might  result.  That  he  deriTed  no  benefit  from  the 
disbursements  made  by  the  plaintiffs,  for  the  price  paid  by  him  included 
the  value  of  the  new  wall  as  it  stood  at  the  date  of  the  sale.  The 
benefit,  if  any,  was  conferred  upon  his  predecessor  in  the  title.  It  is- 
urged  also  that  Buckner  had  no  notice  of  the  plaintiffs'  claim ;  that 
this  claim  or  demand  of  the  plaintiff  was  not  recorded,  and  third  par- 
ties ought  not  thereby  to  suffer.  The  plaintiffs  hold  that  Bnckner's 
vendors,  not  having  contributed  to  the  building  of  the  wall,  had  no 
interest  in  it,  and  that  they  could  convey  no  greater  interest  or  right 
than  they  had.  The  plaintiffs  say  no  law  requires  them  to  record  their 
claim;  that  the  wall  being  a  two  or  three-story  wall  is  not  presumed 
by  law  to  be  a  wall  in  common  (Civil  Code,  article  €77;)  that  Buckner 
having  purchased  after  plaintiffs  instituted  suit,  had  notice  of  their 
claim;  that  he  had  no  right  to  suppose  the  wall  was  a  wall  in  com- 
mon, and  was  bound  to  inquire  ot  his  vendors  whether  they  owned 
one-half  of  the  wall. 

We  are  inclined  to  adopt  for  the  most  part  the  reasoning  of  the  plain- 
tiffs. Bnckner  bought  only  what  his  vendors  could  sell,  ^ot  having 
paid  one-half  the  cost  of  erecting  the  wall,  they  did  not  own  half  of 
it,  and  could  not  sell  half  of  it.  Buckner's  ignorance  of  the  want  oT 
title  to  one-half  the  wall  in  his  vendors  should  not  prejudice  the 
plaintiffs,  if  it  operate  a  hardship  on  him.  His  becoming  owner  of  all 
the  premises  owned  by  his  vendors  conferred  no  immunity  upon  him 
to  use  the  wall  as  a  wall  in  common  free  of  charge.  He  acquired  by 
his  purchase  only  the  right  which  his  vendors  had  to  make  the  wall 
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one  in  common  by  paying  half  the  cost  of  erection.  Availing  himself* 
as  it  seems  he  has  done,  of  the  benefit  of  the  wall,  it  is  bat  fair  he 
shonld  pay  for  one-half  the  expense  incnrred  in  building  it. 

The  case  before  us  seems  closely  in  point  with  that  of  Winter  t;. 
Bejnolds,  24  An.  113.  There  the  conrt  said :  *'  The  defendant  uses 
the  party  wall  and  neither  he  nor  any  one  else  has  paid  the  plaintiff 
the  half  of  its  cost.  It  woald  seem  that  he  is  liable."  20  An.  553 ;  22 
An.  114.  With  these  views  we  think  the  exception  should  be  over- 
ruled and  the  case  remanded  for  further  proceedings. 

It  18  therefore  ordered  that  the  exception  taken  by  defendant  to  the 
plaintiffs'  right  to  sue  be  overruled  and  set  aside.  And  it  is  farther 
ordered  that  this  case  be  remanded  to  the  lower  court  to  be  proceeded 
with  according  to  law,  the  defendant  and  appellee  paying  costs  of  thia 
appeol. 


On  Rehearing. 

Wtlt,  J.  After  further  examination  of  the  case  we  have  come  to 
the  conclusion  that  our  former  judgment  herein  is  correct. 

It  is  therefore  ordered  that  the  judgment  of  this  court,  rendered  on 
the  thirtieth  November,  1874,  remain  undisturbed. 


No.  5666. 

Mss.  S.  C.  Lane  v.  Joshua  G.  Clarke — Heirs  of  Lane  et  als. 

Interveners. 

The  eertiflcAte  of  the  clerk  of  the  court  a  qua  as  to  all  the  matters  in  regard  to  plaintiff,  de> 
fendant,  and  the  intervenors  who  hare  appealed,  is  safBciently  ftill.  The  proceedings  a» 
to  the  intervener  Bender,  who  did  not  appeal,  are  not  material  in  the  controversy  between 
the  parties  before  this  conrt,  and  their  omission  from  the  record  can  not  prejudice  or 
affect  the  parties. 

The  record  shows  that  the  citations  on  the  intervenors  were  served,  but  betore  the  specified 
delay  expired,  and  before  issue  was  formed  thereon  either  by  default  or  otherwise,  the 
plaintiff  caused  the  default  taken  by  her.  against  the  defendant  to  be  confirmed  and  the 
intervention  dismissed.  This  was  irregular  and  premature.  Issue  should  tiave  been 
joined. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Mad- 
ison. Hough,  J.  JS.  D.  dc  W,  Farrar,  for  plaintiff  and  appellee. 
<7^  TF.  Montgomery,  for  defendant  and  intervenors,  appellants. 
Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  grounds : 
First — That  one  Bender,  who  was  an  intervenor,  is  not  made  a  party. 
The  record  shows  that  his  intervention  was  dismissed  as  of  nonsuit, 
and  he  has  not  appealed.  He  therefore  has  no  interest  in  maintaining 
the  judgment  between  plaintiff  and  defendant,  and  is  not  a  necessary 
party  to  the  appeal.    He  is  no  longer  a  party  to  the  suit. 
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Second — The  certificate  of  the  clerk  is  not  foil  and  unqnalifted  that 
the  record  contains  all  the  testimony  adduced,  all  the  documents  filed 
and  all  the  proceedings  had  on  the  trial. 

It  certifies  as  to  all  these  matters  in  regard  to  plaintiff,  defendant, 
and  the  intervenors  who  have  appealed.  The  proceedings  as  to  the 
intervener  Bender,  who  did  not  appeal,  are  not  material  in  the  contro- 
versy between  the  parties  before  this  court,  and  their  omission  fronoi 
the  record  can  not  prejudice  or  affect  said  parties.  The  motion  to  dis- 
miss is  therefore  overruled. 


On  the  Merits. 

The  intervenors,  the  heirs  of  Lane  and  Ed.  Waller,  have  appealed 
from  a  judgment  dismissing  their  interventions  as  of  nonsuit,  and 
assigned  for  error  '^  that  the  district  judge  permitted  their  interventiona 
to  be  filed  and  ordered  to  be  served ;  that  before  citations  could  be 
served  and  returned,  the  plaintiffs  caused  their  interventions  to  be  dis- 
missed, when  no  issues  or  answers  were  filed  either  by  the  plaintiff  or 
defendant." 

The  record  shows  that  the  citations  on  the  interventions  were  served, 
but  before  the  specified  delay  expired,  and  before  issue  was  formed 
thereon  either  by  default  or  answer,  the  plaintiff  caused  the  default 
taken  by  her  against  the  defendant  to  be  confirmed  and  the  interven- 
tions dismissed.  This,  under  the  authority  of  Perkins  v.  Perkins,  20 
An.  257,  was  irregular  and  premature.    Issue  should  have  been  joined. 

It  is  therefore  ordered  that  the  judgment  appealed  from  as  to  the 
appellees  and  appellants  be  reversed,  and  the  cause  remanded  to  be 
proceeded  in  according  to  law.  Costs  of  appeal  to  be  paid  by  ap- 
pellees. 


No.  4665. 
Union  National  Bank  v.  William  H.  Cooley  and  D.  C.  Labatt. 

The  defense  that  the  indorser  of  a  promisBory  note  was  released  by  the  fact  that  the  bank, 
without  his  knowledge  or  consent,  gave  up  a  warrant  which  had  been  pledged  as  coUat- 
eral  security,  must  be  sustained.  The  indorser  contends  very  properly  that  he  conld 
have  made  the  wamuit  available,  had  it  been  retained  and  he  required  to  pay  the  debt. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Sander^ 
J.    Oarleton  Hunt,  for  plaintiff  and  appellee.    D,  O.  Ldbatt  and  T. 
«r.  Semmes,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  is  a  suit  against  the  indorser  of  a  pronaiiBSory. 
note,  who  alleges  that  he  was  released  by  the  fact  that  the  bank  gave 
ap  a  warrant,  which  had  been  pledged  as  collateral  security,  without 
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bis  knowledge  or  cod  sent.    It  appears  the  warrant  had  no  validity, 
andy  coDsequently,  that  the  indorser  was  not  in  any  manner  affected 
by  the  giving  np  of  the  warranty  which  had  no  valae. 
It  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs. 


On  Rehearing. 

Howell,  J.  We  held  in  oar  former  opinion  that  the  warrant  which 
had  been  given  as  collateral  was  of  no  validity,  and,  consequently,  the 
isdorser  was  not  in  any  manner  affected  by  the  giving  of  it  up.  It 
seems,  however,  that  the  warrant  was  valid  and  had  value,  and 
hence  the  return  of  it  by  the  plaintiff  to  the  principal  debtor  without 
the  knowledge  or  consent  of  the  indorser  or  surety  was  an  injury  to 
the  latter.  He  contends,  very  properly,  that  he  could  ,have  made  the 
warrant  available  had  it  been  retained  and  he  required  to  pay  the 
debt. 

It  is  therefore  ordered  that  our  former  decree  be  set  aside;  that  the 
judgment  against  the  appellant,  D.  C.  Labatt,  be  reversed,  and  that 
there  be  judgment  in  his  favor  with  his  costs. 


No.  5677. 
Jbssb  a.  Mathews  v.  Peter  H.  Kemp  et  al. 

The  jndge  a  quo  erred  when  he  refused  the  surety  the  right  to  ha^e  the  property  of  the 
principal  disonaaed,  he  having  pointed  out  the  same  and  fnmiahed  the  necessary  money. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  St.  Helena. 
S.  F,  Btuself  acting  judge.    J.  M,  Wright,  for  plaintiff  and  ap- 
pellee.   T.  d  JE,  J,  Ellis,  for  defendant  and  appellant. 
MoRGAK,  J.    The  suit  is  upon  the  following  obligation  : 
''Twelve  months  after  date  I,  P.  H.  Kemp,  as  principal,  and  T.  B. 
Kemp  and  S.  W.  Kemp,  as  securities,  promise  to  pay  Jesse  A.  Mathews, 
or  bearer,  twelve  hundred  ($1200)  dollars  for  value  received. 
January  1,  1873. 

(Signed)  P.  H.  Kemp, 

T.  B.  Kemp, 
S.  W.  Kemp. 
T.  B.  Kemp  and  S.  W.  Kemp  pleaded  that  they  were  securities  only, 
pointed  out  property  of  the  principal,  and  deposited  money  to  have  it 
diflcassed.    There  was  judgment  in  soUdo  against  them  all.    T.  B. 
Kemp  appeals. 

The  qnestioD  we  have  to  determine  (all  others  having  been  aban- 
doned), is  as  to  the  appellant's  plea  of  discussion.  Is  he  bound  as 
principal,  or  is  he  only  bound  as  surety  ?    It  seems  to  us  the  question 
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is  answered,  in  terms,  by  the  instrament  saed  upon.    In  this  view  of 
the  case  the  judgment  which  refased  the  surety  the  right  to  have  the 
property  of  the  principal  discussed,  he  having  pointed  oat  the  same, 
and  furnished  the  necessary  money  therefor,  is  erroneous. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  as  regards  the  appellant,  T.  B.  Kemp,  be  avoided, 
annulled  and  reversed,  and  that  the  case  be  remanded  to  be  proceeded 
with  according  to  law,  .appellee  to  pay  the  costs. 


No.  5675. 
N.  K.  Knox  v.  Police  Jury  of  East  Baton  Rocoe. 

As  the  police  Jury  of  East  Baton  Rouge  has  laid  oat  a  public  road  on  the  land  of  the  plaintifi 
without  allowing  the  Jury  of  fireeholders  to  assess  snch  damages  as  he  may  sustain 
thereby,  it  has  acted  in  violation  of  the  law,  and  the  plaintiff  has  the  right  to  appeal 
to  the  court  for  an  ix^unction  restraining  the  police  Jury  from  iUegally  diyesting  him 
of  his  property. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East 
Baton  Rouge.  Demng,  J.  J.  O.  Fuqtui,  for  plaintiff  and  appel- 
lant. Oearge  A.  Oriffith,  for  defendant  and  appellee.  A.  8.  fferran^ 
for  interveners. 

Wylt,  J.  One  hundred  and  ninety -eight  citizens  of  the  parish  of 
East  Baton  Rouge  petitioned  the  police  jury  to  establish  a  public  road 
connecting  the  Jones  Creek  Road  with  the  Clay  Gut  Road,  extending 
across  the  land  of  the  plaintiff,  N.  K.  Knox ;  and  on  the  fifth  of  August, 
1873,  the  police  jury  passed  the  following  ordinance  : 

''Be  it  resolved  by  the  police  jury  in  and  for  the  parish  of  East 
Baton  Rouge  and  State  of  Louisiana,  That  the  right  of  way,  as  prayed 
for  in  the  petition  of  one  hundred  and  ninety-eight  citizens,  be  and  the 
same  is  hereby  granted ;  provided^  that  the  same  shall  not  cause  any 
expense  to  the  parish  ;  and,  provided^  further ^  that  said  road  shall  not 
be  opened  to  the  public  until  after  all  the  crops  liable  to  damage  there- 
from shall  have  been  harvested. 

**  Resolved,  That  the  president  appoint  a  committee  of  six  free- 
holders to  lay  out  said  road.*' 

The  president  appointed  a  committee  in  accordance  with  the  fore- 
going resolution. 

The  plaintiff  alleges  that  said  committee  laid  out  said  road  across 
his  land  without  notifying  him  of  the  time  when  they  would  make  the 
location,  and  he  fears  they  have  made  a  report  of  their  action  to  the 
police  jury,  recommending  the  adoption  of  said  road ;  and  he  fears 
that  said  report  will  be  adopted  at  the  next  meeting  of  the  police  jury. 
Wherefore,  he  appeals  from  the  decision  of  said  committee,  and  prays 


NEW  ORLEANS,  MARCH,  1875.  205 

Knox  T.  Police  Jury  of  East  Baton  Itonge. 

for  an  iDJnpctioD,  which  was  granted,  reBtraining  the  police  jury  from 
adopting  said  report  and  establishing  said  road  tor  the  following 
leasons: 

First — Because  his  property  can  not  be  taken  for  a  public  road  with- 
oat  adequate  compensation  for  the  damages  incurred  by  him  thereby ; 
and  as  the  police  jury  expressly  authorized  the  road  witli  the  under- 
Btanding  that  it  shall  result  in  no  expense  to  them,  they  do  not  con- 
template paying'the  damages  that  plaintiff  may  incur. 

Second — The  law  requires  the  committee  to  be  appointed  by  the  po- 
lice jury ;  whereas  here  it  is  appointed  only  by  the  president  of  the 
police  jury. 

Third — Plaintiff  avers  the  members  of  the  committee  were  not  sworn 
as  requilred  by  law  before  proceeding  to  lay  off  the  road. 

Fourth — Petitioner  was  not  notified  of  the  time  and  place  of  the 
meeting  of  said  committee  for  the  purpose  of  locating  said  road. 

Petitioner  further  alleges  that  if  said  road  is  established  as  prayed 
for  it  will  cause  him  damages  in  the  sum  of  one  thousand  dollars,  as 
he  will  be  compelled  to  keep  up  two  lines  of  fence,  each  about  half  a 
mile  long,  besides  the  cutting  of  his  land  in  two  parts,  thus  making  its 
use  and  cultivation  more  difficult  and  expensive. 

The  answer  admits  that  the  road  was  laid  out  by  the  police  jury, 
and  avers  that  everything  required  by  law  was  done.  The  defendant 
prays  for  the  dissolution  of  the  injunction  and  two  hundred  dollars 
damages.  The  court  dissolved  the  injunction,  with  seventy-five  dol- 
lars damages,  and  the  plaintiff  appealed. 

The  police  jury  has  the  right  to  lay  out  public  roads,  and  under  sec- 
tion 3368  of  the  Revised  Statutes  '*  it  shall  be  lawful  for  any  individual, 
throagh  whose  land  the  police  jury  shall  cause  a  public  road  to  be  laid 
out,  to  claim  a  just  compensation  therefor,'''' 

Section  3369  provides  that  ''all  roads  to  be  hereafter  opened  and 
made  shall  be  laid  out  by  a  jury  of  freeholders,  consisting  of  not  less 
than  six  inhabitants  of  the  parish  where  said  road  is  to  be  made,  to  be 
appointed  lor  that  purpose  by  the  police  jury;  it  shall  be  the  duty  of 
said  jury  of  freeholders  to  trace  and  lay  out  such  road  to  the  greatest 
advantage  of  the  inhabitants  and  as  little  as  may  be  to  the  prejudice 
of  inclosures,  and  assess  such  damages  as  any  person  may  sustain. 
They  shall  take  the  following  oath.  *  *  *  All  damages  assessed  by  the 
said  jury  to  an  individual,  through  whose  land  the  road  may  run,  shall 
be  deemed  a  parish  charge,  and  be  paid  by  the  treasurer  of  said  par- 
ish." •  »  ♦ 

Section  3370  provides  that  '*  whenever  any  individual  through  whose 
land  a  road  laid  out  as  aforesaid  shall  pass  may  be  dissatisfied  with 
the  decision  of  the  freeholders  laying  out  the  same,  either  as  to  the 
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coarse  the  same  is  to  take,  or  to  the  damages  to  him  assessed,  he  may 
have  an  appeal  to  the  district  court  for  the  parish  in  which  said  road 
lies,  provided  he  prosecutes  the  same  at  the  next  session  of  said  court 
after  the  laying  out  of  the  said  road  or  the  assessment  of  the  damages  y 
and  no  appeal  shall  be  set  aside  for  the  want  of  form  in  bringing  the 
suit  before  the  court.  Injunction  to  stay  proceedings  may  be  issued  in 
said  case  when  the  case  requires  the  same." 

It  is  evident  that  the  defendant,  the  police  jury  of  the  parish  of  East 
Baton  Rouge,  can  not  establish  a  public  road  on  the  land  of  the  plain- 
tiff without  complying  with  the  law  conferring  the  power  on  said  cor- 
poration  to  establish  roads.  It  must  appoint  a  jury  of  six  freeholders, 
who  shall  take  the  oath  provided  by  law,  and  who  shall  trace  and  lay 
out  the  road  to  the  greatest  advantage  of  the  inhabitants  and  as  little 
as  may  be  to  the  preiudice  of  inclosnres,  and  assess  such  damages  as 
may  be  sustained  by  the  person  through  whose  land  the  road  may 
run }  and  the  person  dissatisfied  with  the  decision  of  the  freeholders 
laying  out  the  road,  either  as  to  the  course  the  same  is  to  take,  or 
the  damages  to  him  assessed,  may  appeal  to  the  district  court  of  the 
parish  in  which  the  land  lies. 

As  the  police  jury  has  laid  out  a  public  road  on  the  land  of  the  plain- 
tiff without  allowing  the  jury  of  freeholders  to  assess  such  damages  as 
he  may  sustain  thereby,  it  has  acted  in  violation  of  the  law,  and  the 
plaintiff  has  the  right  to  appeal  to  the  court  for  an  injunction  restrain- 
ing the  police  jury  from  illegally  divesting  him  of  his  property. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  decreed  that  the  defendant  be  perpetually  injoined  from  establishing 
a  road  on  the  land  of  the  plaintiff,  unless  it  does  so  according  to  the 
provisions  of  sections  3368  and  3369  of  the  Revised  Statutes  of  1870. 

It  is  further  ordered  that  the  defendant  pay  costs  of  both  courts. 


No.  5412. 
State  op  Louisiana  v.  Job  Guidry. 

Before  the  jury  was  impanneled,  defendant  objected  throagh  his  coansel  to  the  impanneling 
of  the  Jary  beoanse  he  had  not  been  served  -with  a  copy  of  the  indictment  and  a  list  of 
Jurors  who  were  to  pass  upon  his  case,  two  entire  days  before  his  triaL  The  court  a  qtui 
erred  in  oTermling  the  objection  and  proceeding  to  trial. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Richland.  Jtay^  J.  Criminal  case.  0,  T»  Dunn,  district  attorney, 
A,  P.  Field,  attorney  general,  for  the  State,  appellee.  Hwmas  K.  Olarh, 
for  defendant  and  appellant. 

Morgan,  J.     ''  This  is  an  appeal  from  the  Fourteenth  Judicial  Dis- 
trict Court  for  the  parish  of  Richland.    The  defendant  was  convicted 
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and  seotenced  to  ten  years  imprisoDment  at  hard  labor  io  the  State 
penitentiary  on  a  charge  of  shooting  with  intent  to  commit  the  crime 
of  mnrder.  When  the  defendant  was  bronght  to  trial,  and  before  the 
jarj  was  impanneled,  he  objected  through  his  counsel  to  the  impan- 
nelingof  the  jury  because  he  had  not  been  served  with  a  copy  of  the 
indietment  and  a  list  of  jurors  who  were  to  pass  upon  his  case,  two 
entire  days  before  his  trial.  The  court  overruled  his  objection  and 
proceeded  to  the  trial.  The  objection  was  embodied  in  a  bill  of 
exceptions  which  is  the  only  point  in  the  case.  The  judge's  ruling 
was  clearly  wrong,  and  the  judgment  should  be  reversed.  See  Ray's 
fievised  Statutes,  1870,  section  791." 

The  foregoing  is  the  brief  of  the  Attorney  General  called  upon  to 
Tepresent  the  State.     We  adopt  it  as  the  opinion  of  the  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  this 
case  be  remanded  to  be  proceeded  with  according  to  law. 


No.  5582. 
Charles  E.  Alter  v,  Henrt  Shepherd  et  als. 

It  Ib  a  role  of  general  jurisprudence,  as  well  as  a  principle  of  public  policy,  to  construe  the 
redemption  laws  liberally.  The  object  of  the  State  is  to  collect  the  revenues,  and  not  to 
deprive  its  citlsens  of  any  rights. 

It  is  not  to  be  deduced  :rom  the  act  No.  47  of  the  acts  of  1873  that  it  takes  away  ftom  cred- 
itors and  idt  other  parties  interested,  except  the  owner,  the  right  of  redemption  which 
they  had  formerly  enjoyed.  If  a  mortgagee  is  a  species  of  owner  or  quasi  owner,  as  the 
doctrine  is,  he  is  embraced  in  the  exception  made  by  the  express  words  of  the  statute. 

To  adopt  a  different  conclusion  it  should  clearly  appear  that  the  State,  which  has  declared 
that  the  property  of  the  debtor  is  the  common  pledge  of  all  his  creditors,  intends  by  the 
process  of  collecting  the  contributions  of  its  citizens  and  inhabitants  to  defeat  absolutely 
all  the  rights  of  creditors  upon  property  subject  to  those  contributions.  The  right  of  the 
State  to  its  necessary  revenue  is  paramount,  but  it  is  to  be  exercised  with  a  strict  regard ' 
to  those  other  rights  which  the  State  itself  has  granted  or  guaranteed,  especially  of 
parties  not  delinquent,  except  it  expressly  declares  otherwise  for  exigencies  which  make 
the  declaration  necessary.  Therefore  the  right  of  redemption  still  exists  in  the  owner  or 
qoasi  owner  under  the  prescribed  conditions. 

It  being  shown  that  the  defendant  has  a  retiidence  both  in  New  Orleans  and  West  Virginia, 
spending  a  large  i>ortion  of  the  year  in  that  city,  and  attending  to  mercantile  and  other 
business,  the  tender  to  effect  redemption  by  plaintiff  was  properly  made  at  the  resi- 
dence of  the  defendant  in  New  Orleans,  as  it  does  not  appear  that  ho  had  an  agent  to 
represent  him  in  such  matters. 

The  oliieet  of  consignment  is  to  exonerate  the  debtor  from  further  liability  and  risk,  and  the 
lailure  to  make  it  does  not  defeat  the  legality  of  a  tender.  The  law  says  a  consignment 
may  be  made,  but  does  not  make  it  essential  in  case  the  creditor  refuses. 

The  plaintiff  should  not,  under  the  circumstances  of  the  case,  be  concluded  by  her  refusal  to 
pay  when  the  purchaser  offered  to  accept  The  latter  had  sold  to  a  third  party,  who  did 
not  join  in  the  proposal,  and  who  might  have  refused  to  concur. 

APPEAL   from  the  Foarth  Judicial  District  Court,   parish  of  St. 
Charles.    Flagg,  J.    if.  M.  Cohen,  Clark,  JBayne  <&  Benshaw,  for 
plaintiff  and  appellant.  Marnor  dt  Benedict,  for  Shepherd,  defendant 
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and  appellee.  Alfred  Chrima,  for  Mrs.  Legardear,  defendant  and  ap- 
pellee.   T.  W.  Baker,  for  Mrs.  Deynoodt,  defendant  and  appellee. 

Howell,  J.  The  plain tifiP,  as  holder  of  several  notes  secared  by 
mortgage,  sues  to  annul  a  tax  sale  of  the  mortgaged  property  and  a 
subsequent  sale  thereof  by  the  purchaser,  on  the  grounds  of  alleged 
defects  and  informalities  in  the  tax  sale,  collusion  therein  in  the  second 
sale,  and  his  right  as  mortgagee  to  redeem  the  land,  which  he  alleges 
he  offered  to  do  according  to  law  within  the  legal  delay.  The  defense 
is  the  general  issue,  a  special  denial  of  the  alleged  tender,  and  some 
special  matters,  with  the  prescription  or  lapse  of  the  right  of  re- 
demption. 

Judgment  was  rendered  in  favor  of  the  defendants,  and  the  plaintiff 
has  appealed. 

We  think  the  objections  to  the  tax  sale  on  account  of  alleged  defects 
and  irregularities  are  not  sustained  by  the  plaintiff,  on  whom  the 
burden  rested  -,  and  the  first  and  most  important  question  to  be  deter- 
mined is,  has  a  mortgagee  the  right  to  redeem? 

It  is  a  rule  of  general  jurisprudence,  as  well  as  being  a  principle  of 
public  policy,  to  construe  the  redemption  laws  liberally.  1  R.  424. 
The  object  of  the  State  is  to  collect  its  revenues,  and  not  to  tleprive 
its  citizens ot  any  rights.  It  is  well  said  :  ''In  construing  the  redemp- 
tion laws  the  courts  hold  that  the  word  owner  is  a  generic  term,  which 
embraces  the  different  species  of  interest  which  may  be  carved  out  of 
a  fee  simple  estate.  This  construction  is  the  only  one  which  can 
effectuate  the  intention  of  the  Legislature  and  protect  the  interests  of 
all  parties  concerned  in  the  land  sold  for  non-payment  of  taxes.  In 
the  same  estate  there  may  exist  a  fee  simple  or  life  interest  or  a  house- 
hold. The  estate  may  have  been  mortgaged  to  secure  a  debt,  and 
judgment  creditors  may  have  liens  upon  it,  and  the  land  may  be  in  the 
adverse  possession  of  a  stranger  to  the  title,  and  whose  possession  may 
be  ripened  into  a  right.  Each  is  an  owner,  according  to  the  extent 
of  his  interest  or  claim,  and  each  has  a  right  to  protect  his  interest  by 
a  redemption  from  the  tax  sale.  No  one  can  complain  of  this;  the 
government  collects  her  tax,  and  the  purchase  money  is  refunded  to 
him  who  claims  under  the  tax  sale.  Take  the  case  of  the  judgment 
creditor.  The  debtor,  by  collusion  with  the  purchaser,  might  divest 
himself  of  title  so  as  to  defraud  the  creditor,  unless  the  latter  had  the 
right  to  redeem,  and  thus  disencumber  the  land  and  subject  it  to  his 
lien.  It  may,  therefore,  be  laid  down  as  a  general  rule,  that  any  right 
whether  in  law  or  equity,  whether  perfect  or  inchoate,  whether  in 
possession  or  action,  amounts  to  an  ownership  in  the  land,  and  that  a 
charge  or  lien  upon  it  constitutes  a  person  claiming  it  an  owner,  so  far 
as  it  is  necessary  to  give  him  the  right  to  redeem."    Black  well  on  Tax 
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Titles,  marginal  p.  423.    This  doctrine  is  drawn  by  the  author  from 
many  different  anthorities. 

In  the  oivil  law  a  mortgage  is  considered  to  be  a  species  of  aliena- 
tion, though  not  a  sale— a  real  right  upon  property — a  species  of  pledge^ 
the  thing  mortgaged  being  bound  for  the  payment  of  the  debt,  or  the 
fdlfiUment  of  the  obligation ;  the  right  of  mortgage  follows  the  prop- 
erty, into  whatever  hands  it  may  pass,  and  the  mortgageor  can  do  no 
act  to  impair  this  right.  R,  C.  C.  3278,  3279,3282,  3397;  2  An.  168; 
11  An.  68;  12  An.  776;  13  An.  2;  11  La.  408. 

Counsel  for  the  purchaser  do  not  deny  this  interpretation  of  the  word 
^' owner,*'  and  admit  that  irom  1847  to  1873  the  laws  of  this  State  on 
this  subject  permitted  any  person  interested  in  any  land  to  redeem  it 
when  sold  for  taxes;  but  they  contend  that  the  act  of  1873  (No.  47), 
ander  which  this  sale  was  made,  limits  the  right  of  redemption  to  the 
'* owners  thereof,  or  their  legally  authorized  agents;"  and  by  section 
eleven  of  said  act  all  laws  or  parts  of  laws  conflicting  with  that  act  are 
repealed;  and  they  say,  ''the  deduction  is  inevitable,  that  the  Legis- 
lature intended,  by  this  last  act,  to  take  away  from  creditors  and  all 
other  parties  interested,  except  the  sviner,  the  right  of  redemption  which 
they  had  formerly  enjoyed.*' ' 

Our  deduction  does  not  go  so  far  as  counsel  seem  to  go.    If  a  mort- 
gage^  is  a  species  of  owner,  a  quasi  owner,  he  is  embraced  in  the 
exception  they  make,  that  is,  in  the  express  words  of  the  law.    But  as 
redemption  laws  are  to  receive  a  liberal  interpretation,  and  as  the  act 
of  1873  does  not  expressly  exclude  mortgagees,  we  domot  think  their 
rights,  as  they  existed  prior  to  1873,  are  so  in  conflict  with  those  pre- 
served in  said  act  as  to  be  embraced  in  the  repealing  clause.    We  think 
it  should  very  clearly  appear  before  we  adopt  the  conclusion,  that  the 
State,  which  has  declared  that  the  property  of  the  debtor  is  the  com- 
mon pledge  of  all  his  creditors,  intends  by  the  process  of  collecting 
the  contributions  of  its  citizens  and  inhabitants  to  defeat  absolutely 
aU  the  rights  of  creditors  upon  property  subject  to  those  contributions. 
The  right  of  the  State  to  its  necessary  revenue  is  paramount,  but  it  is 
to  be  exercised  with  a  strict  regard  for  those  other  rights  which  the 
State  itself  has  granted  or  guaranteed,  especially  the  rights  of  parties 
not  delinquent,  unless  it  expressly  declares  otherwise,  for  exigencies 
which  make  the  declaration  necessary.    The  sole  object  of  the  State  is 
to  collect  its  revenues,  and  not  to  destroy  rights,  further  than  is  abso- 
lutely necessary  to  effect  such  collection ;  and  the  right  to  redeem,  we 
think,  still  exists  in  the  owner  or  qucLsi  owner,  under  the  prescribed 
conditions. 

The  next  question  presented  is,  did  the  plaintiff  assert  this  right  in 
time  and  in  a  manner  to  secure  its  enforcement  t  He  relies  on  a  tender, 
14 
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which  he  oontende  he  duly  and  legally  made  before  the  expiration  of 
the  six  months  following  the  sale.  It  was  formally  made  through  a 
notary  pnblic  at  the  residence  of  the  parchaser,  who  was,  however^ 
absent  at  the  time  from  the  State.  The  purchaser  says  this  was  inef- 
fectnal,  because  he  resided  at  the  time  and,  to  the  knowledge  of  the 
plaintiff,  was  then  in  West  Virginia;  because  no  consignment  of  the 
money  was  made,  and  because  he  subsequently  offered  to  receive  the 
aioney  and  annul  the  sale  to  him ;  but  the  plaintiff  refused  his  offer. 

The  evidence  shows  that  the  purchaser  has  a  residence  both  in  New 
Orleans  and  West  Virginia,  spending  a  large  portion  of  the  year  in 
New  Orleans,  attending  to  mercantile  and  other  business.  Under  the 
circumstances  we  think  the  offer  by  plaintiff  was  made  properly  at  the 
residence  here,  it  not  appearing  that  the  purchaser  had  an  agent  te 
represent  him  in  such  matters.    C.  P.  406,  407 }  R.  C.  C.  2168,  No.  6. 

It  is  said  by  the  purchaser's  counsel  that  it  is  unnecessary  to  deter* 
mine  whether  or  not  the  tender  at  the  house  of  the  purchaser  was 
good,  as  it  was  not  consigned  by  plaintiff,  and  when  acceptance  of  it 
was  afterward  offered  the  plaintiff  refused  to  pay. 

The  object  of  consignment  is  to  exonerate  the  debtor  from  further 
liability  and  risk,  and  the  failure  to  make  it  does  not  defeat  the  legality 
Of  a  tender.  The  law  says  a  consignment  may  be  made,  but  does  not 
make  it  essential,  in  case  the  creditor  refuses.  C.  P.  412;  R.  0.  C» 
2167.  The  plaintiff  should  not,  under  the  circumstances,  be  concluded 
by  his  refusal  to  pay  when  the  purchaser  offered  to  accept.  The  latter 
had  sold  to  a  tSird  party,  who  did  not  join  in  the  proposal,  and  whe 
might  have  refused  to  concur,  as  the  time  for  redemptiori*had  expired, 
and  the  purchaser  denied  the  plaintiff's  right  to  make  a  tender  and 
redeem  the  land,  as  well  as  the  regularity  and  effect  of  the  tender 
as  made.  There  was  room  for  doubt  upon  this  matter  as  a  legal 
question,  and  plaintiff  had  already  submitted  it  to  a  court  of  justice. 

We  conclude  that  the  plaintiff  as  mortgager  has  the  right  to  redeem, 
and  that  upon  paying  the  purchaser  the  price  and  interest  as  prescribed 
by  the  act  of  1873,  the  sales  will  be  annulled  and  the  property  sub- 
jected to  the  mortgage  sought  to  be  enforced. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  upon  plaintiff  paying  to  defendant,  U.  Shepherd,  the  sum  of 
$5860  47,  the  purchase  price,  with  fifty  per  centum  additional  and  all 
costs  incurred  by  said  Shepherd  as  purchaser,  the  tax  sale  of  third 
of  February,  1874,  from  M.  Morgans,  tax  collector,  to  Henry  Shep- 
herd, and  all  subsequent  sales  of  said  property,  be  annulled.  And  it 
is  further  ordered  that  the  plaintiff  have  judgment  against  Mrs.  Soli- 
delle  Le  Gardeur,  wife  of  Joseph  Deynoodt,  for  $-^,750,  with  eight  per 
oent.  interest  on  $16,875  from  fourth  of  January,  1873,  and  on  like  snia 
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from  fourth  January,  1874^  with  five  per  cent,  on  the  total  of  principal 
and  interest  for  attorney's  fees,  costs  of  copies  of  notarial  acts  and 
costs  of  protest,  with  vendor's  privilege  and  mortgage  on  the  said  prop- 
erty described  in  plaintiffs  petition.  The  defendants  and  appellees 
to  pay  costs  in  both  courts. 

On  Amending  the  Judgment. 

Howell,  J.  Upon  the  suggestion  of  counsel  for  defendant  and  the 
consent  of  plaintiff,  the  decree  herein  is  amended  to  read  as  follows  : 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  upon  plaintiff  paying  to  defendant,  H.  Shepherd,  within  ten 
legal  days  from  this  date,  thirteenth  March,  1875,  the  sum  of  $5660  47, 
the  purchase  price,  with  fifty  per  centum  additional,  and  all  costs 
incurred  by  said  Shepherd  as  purchaser,  the  tax  sale  of  third  of  Feb- 
roary,  1874,  fromr  M.  Morgans,  tax  collector,  to  said  Henry  Shepherd, 
and  all  subsequent  sales  of  said  property  be  annulled.  And  it  is  fur> 
ther  ordered  that  the  plaintiff  have  judgment  against  Mrs.  Solidelle 
Le  Oardeur,  wife  of  Joseph  Deynoodt,  for  $33,750,  with  eight  percent, 
interest  on  $16,875  from  fourth  of  January,  1873,  and  on  like  sum  from 
fourth  January,  1874,  with  five  per  cent,  on  the  total  of  principal  and 
interest  for  attorneys'  fees,  costs  of  copies  of  notarial  acts  and  costs  of 
protest,  with  vendor's  privilege  and  mortgage  on  the  said  property  / 

described  in  plaintiff's  petition.  The  right  of  plaintiff  to  enforce  his 
aaid  priTilege  and  mortgage  to  be  conditioned  on  his  making  the  above 
payment  within  the  time  above  prescribed.  It  is  further  ordered  that 
the  defendants  and  appellees  pay  costs  in  both  courts. 


No.  5552. 
State  ex  rel.  E.  J.  Gat  v.  Judge  of  the  Fifth  Judicial  Disrict 

COUBT. 

The  relator  having  applied  for  a  mle  on  the  sheriff  to  show  cause  why  said  sheriff  shonld  not 
retain  in  his  liands  a  certain  piece  of  property  whioli  he  was  going  to  release,  and  having 
prayed  for  an  ii^Tinction  in  the  meantime,  the  Judge  a  quo  reinsed  the  rule  and  in- 
jimetion ;  the  relator  has  appealed  and  applied  for  a  mandamus  to  compel  the  Judge  to 
grant  the  appeal.  The  remedy  is  not  by  appeal  ftom  such  a  refusal.  There  was  nothing 
done  in  the  lower  court  for  this  court  to  revise. 

APPLICATION  for  a  mandamus  against  £.  F.  Dewing,  judge  of  the 
Fifth  Judicial  District  Court,  parish  of  Iberville.  A.  and  JE.  B. 
Talbot,  Barrow  d  Fope,  for  relator.  JE.  F.  Dewing  inj^opria  persona. 
Matthews  dt  Wailes,  Alfred  Shaw,  for  J.  Supple,  respondent. 

Howell,  J.    On  a  former  application  by  this  relator  we  refused  a 
wnt  of  mandamus  to  compel  the  granting  of  an  appeal  from  an  order 
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of  the  lower  jadge  settiDg  aside  two  previouB  orders  and  restoriog  an 
iDJuDCtioD  against  a  writ  of  seizure  and  sale  obtained  by  the  relator. 
We  based  oar  refusal  od  the  fact  that  the  property  subject  to  the 
mortgage  being  in  the  possession  of  the  sheriff,  the  order  reinstating 
the  injunction  would  not  work  an  irreparable  injury  and  an  appeal 
would  not  lie.    See  opinion  book  44,  page  58. 

The  sheriff,  under  his  construction  of  our  action  in  connection  with 
that  of  the  district  judge  anterior  thereto,  notified  counsel  that  he 
would  release  the  property,  whereupon  the  relator,  Gay,  applied  for  a 
rule  on  the  sheriff  to  show  cause  why  he  should  not  retain  the  same, 
and  asked  that  in  the  meantime  he  be  enjoined  from  releasing  the 
seizure.  The  district  judge  refused  to  issue  the  rule  and  injunction, 
and  the  relator  asked  for  an  appeal  from  this  refusal,  which  was 
denied,  and  he  now  asks  this  court  for  a  peremptory  mandamas  to 
compel  said  judge  to  grant  the  appeal  sought,  and  ior  a  perpetual  pro- 
hibition restraining  the  sheriff,  the  judge  and  the  defendant,  in  the 
executory  proceedings,  from  changing  the  possession  of  said  property. 

The  foregoing  statement  shows  that  this  is  not  a  case  for  the  writs 
sought.  The  judge  simply  refused  to  entertain  or  grant  a  rule  and  a 
provisional  injunction  as  a  sequence  of  the  issuance  of  the  said  rule. 
The  remedy  is  not  by  appeal  from  such  refusal.  There  was  nothing 
done  in  the  lower  court  for  us  to  revise. 

It  is  therefore  ordered  that  the  writs  of  mandamus  and  prohibition 
herein  prayed  for  be  reiused  at  the  costs  of  relators. 


No.  5598. 

State  ex  rel.  E.  J.  Gay  v.  Judge  op  the  Fifth  Judicial  District 
Court  and  Sheriff  of  the  Parish  of  Iberville. 

In  thifl  instance,  the  property  was  in  the  hands  of  the  sheriff  under  a  writ  of  seizure  and 
sale,  and  as  this  court  does  not  find  that  said  writ  was  set  aside,  it  certainly  was  and  is 
the  duty  of  the  sheriff  to  hold  the  property  under  the  writ,  until  the  injunction  arresting 
its  further  execution  is  disposed  of,  notwithstanding  the  irregularities  that  hare  ooctir- 
red.  The  writ  of  proyisional  seizure  was  expressly  set  aside  and  the  ii^unction  reversed, 
or  resuscitated,  but  the  executory  process  was  not  annulled,  nor  ordered  to  be  vacated. 
If  the  injunction  has  any  force,  it  is  in  arresting  the  sale  under  said  process.  As  the 
sheriff,  however,  has  done  what  the  relator  seeks  in  this  proceeding,  and  has  possession 
of  the  property  under  the  writ  of  seizure  and  sale,  it  is  unnecessary  to  render  the  decree 
prayed  for  by  said  relator.  The  rule  therefore  must  be  dismissed,  but  the  sheriff  Is 
ordered  to  h(dd  possession  of  the  property. 

APPLICATION  for  a  writ  of  mandamus  against  E.  P.  Dorand,  sheriff 
of  the  parish  of  Iberville,  and  a  rule  to  show  cause  why  he  should 
not  be  punished  for  contempt  of  court.  Barrow  «£  Foptf  for  relator. 
Charles  O,  Lauve,  for  £.  P.  Durand,  sheriff. 

Howell,  J.    This  is  a  branch  of  the  suit  No.  5552  between  some  of 
the  same  parties,  and  the  relator  here  alleges  that  after  he  applied  in 
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the  lower  ooart  for  the  suspensive  appeal,  the  sheriff  of  Iberville*  with- 
drew the  keeper  from  the  possession  of  the  property  seized  in  the  snit 
of  Gay  V,  Sapple,  thereby  delivering  to  said  defendant.  After  which 
the  other  sheriff  was  succeeded  in  office  by  £.  P.  Darand,  npon  whom 
the  writs  of  mandamus  and  prohibition,  juet  passed  on,  were  served, 
snd  whom  the  relator  then  requested  to  comply  therewith  by  taking 
into  his  possession  the  said  property,  improperly  released  by  his  pre* 
decesBor;  but  the  said  Durand  refused  to  do  bo,  thus  violating  the 
writ  of  prohibition  issued  by  this  court,  and  he  asks  for  a  mandamus 
to  compel  said  sheriff  to  obey  the  order  of  this  coart  by  taking  posses- 
sion of  all  the  property  seized  by  his  predecessor  in  the  said  suit  of 
Gay  V.  Sapple,  and  that  said  sheriff  be  punished  for  contempt  of 
eoort. 

The  sheriff  in  his  answer  recites  all  the  proceedings  in  this  matter, 
and  states  that  upon  receipt  of  the  orders  or  writs  from  this  court 
above  alluded  to  he  did  take  into  his  possession  all  the  said  property 
seized  by  his  predecessor  under  the  writ  of  seizure  and  sale  in  said  suit 
of  Gay  V,  Supple,  and  disclaims  any  contempt  of  court. 

The  difficulty  in  these  somewhat  irregular  proceedings  has  grown 
out  of  the  force  and  effect  given  by  the  district  judge  to  the  original 
ii^ODction  and  the  subsequent  orders  in  relation  tliereto.  There  is, 
doubtless,  some  confusion  and  discrepancy  as  to  the  date  of  the  seizure 
against  which  the  injunction  was  first  obtained.  Our  first  opinion 
treated  the  seizure  as  having  been  made  before  the  issuance  of  the 
injnnction,  and  as  it  appears  from  the  reasons  given  by  the  judge  for 
refusing  the  appeal  now  sought  that  the  injunction  issued  under  the 
provisions  of  article  739  C.  P*,  which,  for  {specific  causes,  permits  the 
arrest  of  the  sale  of  property  seized  under  the  writ,  we  are  justified  in 
the  supposition  that  the  sheriff  had  made  the  seizure.  This  would 
have  been  the  regular  course  in  such  caseef.  But  if  it  is  true  as  both 
parties  seem  to  admit,  that  the  sheriff  had  not  taken  actual  possession 
of  the  mortgaged  property  when  served  with  the  injunctiou,  it  may 
well  be  considered  that  the  judge's  order  to  revive  the  iojuuction  which 
had  been  set  aside  under  article  307  C.  P.,  was  in  its  effect,  under  the 
circamstances,  equivalent  to  the  issuing  of  a  new  writ  of  injunction 
and  that  the  seizure  then  existing  was  enjoined.  The  property  was 
certainly  in  the  hands  of  the  sheriff  under  a  writ  of  seizure  and  sale 
aod  we  do  not  find  that  said  writ  was  set  aside,  and  it  certainly  was 
and  is  the  duty  of  the  sheriff  to  hold  the  property  under  the  snit  until 
the  injunction  arresting  its  further  execution  is  disposed  of,  notwith- 
staoding  the  irregularities  that  have  occurred.  The  writ  of  provis- 
ional seizure  was  expressly  set  aside  and  the  injunction  reissued  or 
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reinBtated,  bat  the  executory  process  was  not  ann ailed  or  ordered  to 
be  vacated.  If  the  iaianction  has  any  force,  it  is  in  arresting  the  sale 
under  said  process. 

As  the  sheriff,  however,  has  done  what  the  relator  seeks  in  this  pro- 
ceeding and  has  possession  of  the  property  under  the  writ  of  seizure 
and  sale,  it  is  unnecessary  to  render  the  order  prayed  for  herein.  The 
object  of  relator's  proceeding  is  accomplished. 

It  is  therefore  ordered  that  the  rule  herein  be  dismissed^  but  it  is 
ordered  thut  the  sheriff  hold  possession  of  the  property. 


HowBLL,  J.  I  can  not  concur  in  the  addition  of  the  last  clause  of 
the  above  decree,  made  a  week  after  the  same  was  entered  in  the 
minutes  of  the  court  and  had  by  our  rules  become  final,  as  I  think  it 
irregular  and  illegal,  and  materially  changing  the  judgment  without  a 
hearing. 


No.  8433. 

James  M.  Cass  v.  New  Orleans  Times. 

The  defendanta  in  this  case,  by  publishing  the  contents  of  an  affidavit  which  was  false  and 
malioioas,  in  the  manner  and  with  the  comments  they  did,  in  a  widely  circniating  news- 
paper, gave  the  false  charges  against  the  plaintiff  an  extensive  oircnlation,  and  imparted 
to  them  an  air  of  anthentioity  which  they  would  not  otherwise  have  had,  and  which  Uiia 
court  may  well  suppose  to  have  had  a  strong  tendency''  to  injure  the  character  of  tihe 
plaintiff.  It  is  no  Justification  to  the  defendants  that  they  believed  the  affidavit  to  be 
true.  Their  belief  in  the  truth  of  the  charges  tended  rather  to  increase  the  bad  effect  of 
them  against  the  plaintiff. 

That  defendants  have  condoned  for  the  publication  of  the  offensive  article  in  which  this  suit 
originated,  by  publishing  an  exculpatory  letter  of  the  plalntiff*s  attorney,  affords  no 
escape  from  the  responsibility  in  damages  to  the  injured  party.  The  reparation  of  the 
injury,  to  the  extent  that  the  publication  of  exculpating  and  explanatory  matter  may  be 
supposed  to  have  made  reparation,  may  be  considered,  and  goes  only  in  mitigation  of 
damages.    Thousands  may  have  read  the  libelous  matter  that  never  saw  its  refutation. 

It  does  not  avail  to  say  that  the  defendants  had  no  malice  or  ill  feeling  against  the  plaintift 
In  aU  cases  of  this  sort,  where  the  charge  is  false,  the  law  implies  malice  in  the  publisher, 
not  malice  in  the  sense  of  hatred,  spite  or  revengeful  teeling  toward  the  party  assailed, 
but  as  showing  an  evil  disposition,  the  mulus  animus  which  induced  him  wantonlyi  reck- 
lessly or  negligently,  in  disregard  of  the  rights  of  others,  to  aid  the  slanderer  in  his  work 
of  defamation  by  giving  to  him  the  powerftil  influence  of  the  public  press— written  or 
printed  slander  being  justly  considered  more  pernicious  than  that  uttered  by  words  only. 

In  an  action  of  libel  proot  of  damages  firom  the  publication  is  not  necessary  to  recover.  The 
actual  pecuniary  damages  in  such  actions  can  rarely  be  proved,  and  is  never  the  aole 
mle  of  assessment. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  OoU 
lens,  J.  Jury  trial.  MoQloin  dt  Kleinpeter,  for  plaintiff  and  ap- 
pellee. W.  JJ.  Bunt,  O,  8.  iMoey,  A,  W.  Walker,  James  Linga^iy  for 
defendants  and  appellants. 

On  Motion  to  Dismiss. 

Howell,  J.     The  motion  to  dismiss  this  appeal,  which  has  been- 
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«abmitted  to  as  daring  this  month,  was  filed  in  May,  1871,  two  years 
since.    The  grounds  of  the  motion  are  insufficient  in  themselves  for  a 
dismissal,  the  record  appearing  to  be  completed,  and  containing  the 
petition  of  appeal  and  a  bond  in  due  form,  and  for  a  sufficient  sum. 
Motion  refused. 


Qn  thb  Merits. 

Taliaferro,  J.  The  plaintiff  sues  C.  A.  Weed,  proprietor,  and  M. 
F.  Bigney,  editor  of  a  newspaper  called  ''  The  New  Orleans  Times,*' 
for  one  hundred  thousand  dollars  as  damages  alleged  to  'have  been 
•caused  bim  by  a  false  and  malicious  publication  that  appeared  in  that 
paper  on  the  seventh  of  August,  1869,  under  the  heading  of  *'  Charge 
of  Embezzlement."  The  defendants  are  sued  in  aoUdo.  Weed  having 
gone  into  bankruptcy,  his  assignee  was  made  a  party. 

Weed  avers  that  the  publication  complained  of  is  contained  in  an 
affidavit  in  the  records  of  the  Second  Justice's  Court  of  New  Orleans ; 
that  he  knew  neither  party  to  the  proceedings ;  that  in  the  publication 
he  made  no  averment  of  the  truth  of  the  same;  that  it  was  made  with- 
out malice ;  that  it  is  not  libelous,  and  is  within  the  legitimate  province 
of  journalism ;  that  an  article  explanatory  of  the  same  was  published 
in  "The   Sunday  Times,^   at  the  instance  of  the  plaintiff,  without 
<sharge^  that  the  gratuitous  publicatioD  was  demanded  and  yielded  in 
full  satisfaction  of  any  injury  plaintiff  imagined  he  had  suffered  by  the 
previous  publication,  and  condoned  any  offense,  if  any  had  been  done 
him,  and  that  his  resort  now  to  a  claim  for  damages  is  in  bad  faith, 
seditious,  and  calls  for  condemnation  from  the  court.    Bigney  avers 
ibat  he  is  not  interested  as  a  proprietor  of  the  New  Orleans  Times,  and 
that  as  employe  he  can  not  be  held  liable  in  solido  with  the  proprietor 
of  that  paper ;  he  denies  the  authorship  of  the  article  complained  of,  and 
says  that  he  is  not  liable  therefor;  and  for  further  answer  he  adopts  the 
answer  of  Weed.    The  day  following  the  alleged  libelous  publication 
a  communication  coming  from  the  plaintiff's  counsel  was  published  in 
tile  Times,  in  which  the  whole  matter,  according  to  their  views,  was 
properly  explained  to  the  public.     There  does  not  appear  to  have  been 
any  agreement  between  the  parties  that  this  publication  was  to  be  in 
fuU  reparation  of  whatever  wrong  may  have  been  done  to  the  plaintiff; 
notwithstanding  the  publication,  the  defendants'  liability  still  remained, 
the  explanatory  article  going  only  in  mitigation  of  damages.    The 
«haige  made  by  Hickey  against  the  plaintiff  was  withdrawn.    The  case 
was  several  times  tried  by  a  jury.    There  was  judgment  for  $5000. 
TMb  amount  was  thought  to  be  excessive.    The  third  jury  gave  a  ver- 
diet  for  the  plaintiff  for  91000,  and  from  this  verdict  the  defendants 
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appealed.  Plaintiff  answered  the  appeal,  and  prays  that  his  damages 
may  be  increased  to  the  amonnt  claimed  in  his  petition. 

This  controversy  arose  from  an  affidavit  made  before  a  justice  of  the 
peace  of  New  Orleans,  on  the  fifteenth  of  August,  1869,  by  one  Edward 
Hiokey.    The  affidavit  is  in  these  words : 

"  State  of  Louisiana — City  of  New  Orleans.  Edward  Hickey  being^ 
duly  sworn  declares  that  his  residence  has,  during  several  years  past, 
been  in  Texas,  but  that  he  is  preparing  for  removal  to  Louisiana;  that 
his  letters  have  been,  during  one  year  past^  more  or  less,  by  his  instrao- 
tions  to  his  correspondents,  addressed  to  him  in  the  care  of  J.  M.  Cass^ 
who  resides  in  the  city  of  New  Orleans,  and  therein  does  business  as  & 
grocer;  that  lately,  that  is  to  say,  in  or  about  the  month  of  July,  Anno 
Domini  1869,  said  J.  M.  Cass,  and  one  Albert  Cass,  his  son,  who  waa 
employed  or  occupied  with  his  said  father  in  his  store,  at  75  Poydraa 
street  of  said  city,  did  receive  a  packet  or  envelope  with  indosureai 
addressed  to  affiant,  and  marked  and  superscribed  as  follows,  to  wit  : 
''Value  $100.  Mr.  Edward  Hickey,  care  J.  M.  Cass,  New  Orleans, 
La. "  that  said  packet  was  duly  sealed  with  sealing  wax,  and  stamped 
with  three  seals  or  impressions  on  said  wax,  which  impressions  were  in 
the  following  words,  to  wit :  '*John  Holland,  manufr.  of  gold  pens, 
Cincinnati,"  and  when  delivered  to  said  J.  M.  Cass  and  Albert  Cass 
eontained  one  hundred  dollars  in  current  money,  together  with  a  cer- 
tain blank  deed,  or  deed  unsigned,  purporting  that  E.  Hickey  and 

Hickey,  his  wife,  did  by  such  presents  convey  to  said  John  Holland, 
his  heirs  and  assigns,  certain  tracts  of  land  situated  in  Missouri,  for 
and  in  consideration  of  said  sum  of  one  hundred  dollars.  Affiant 
affirms  that  such  funds  belong  to  and  were  transmitted,  or  designed  to- 
be  transmitted,  to  affiant  by  said  Holland,  in  pursuance  of  a  certain 
agreement  of  sale  between  affiant  and  him.  He  further  declares  that- 
J.  M.  Cass,  aided,  aesisted  and  abetted  therein  by  said  Albert  Cass,  his 
son  aforesaid,  did,  contrary  to  the  statutes  and  in  violation  of  the^ 
peace  and  dignity  of  the  State,  tear,  m  utilate  and  break  open  such 
packet,  addressed  as  aforesaid  to  affiant,  and  did  therefrom  extract,, 
take,  appropriate,  embezzle,  steal  and  carry  away  said  one  hundred 
dollars  in  lawful  money,  and  that  the  same  have  never  been  received 
by  affiant,  owing  to  such  felonious  embezzling  and  stealing  thereof  by- 
said  J.  M.  Cass  and  Albert  Cass. 

Signed,  EDWARD  HICKEY." 

"  Sworn  and  subscribed  before  me,  the  fifth  day  of  August,  1869. 
Signed,  A.  SHELLEY,  Second  Justice  Peace.'' 

The  declarations  made  in  this  affidavit  were  ushered  forth  to  th& 
world  in  the  columns  of  the  New  Orleans  Times,  on  the  seventh  of 
August,  1869,  in  an  editorial  article  couched  in  the  following  language  r 
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'*  Charge  of  Smbegglement — Ad  affidavit  was  yesterday  made  before 
A.  Sbelley,  Seoond  Jnstice  of  the  Peace,  by  Edward  Hickey,  in  which 
it  is  related  that  during  the  last  year  his  letters,  in  pursuance  of  his 
iDstnictions  to  his  correspondents,  had  been  directed  to  the  care  of  J. 
IL  Case,  grocer,  who  does  business  at  75  Poydras  street,  and  sach  affi- 
ant charges  that  said  J.  M.  Cass,  aided  and  abetted  therein  by  Albert 
Cass,  his  son,  ^*  did,  in  or  abont  the  month  of  Jaly,  contrary  to  the 
statutes,  and  in  violation  of  the  peace  and  dignity  of  the  State,  tear, 
mutilate  and  break  open  a  certain  packet  addressed  as  aforesaid  to  affi- 
ant, and  did  therefrom  extract,  take,  appropriate,  embezzle,  steal  and 
cany  away  the  sum  of  one  hundred  dollars  in  lawful  money  therein 
coBtained,  and  that  the  same  have  never  been  received  by  affiant,  ow- 
ing to  such  felonious  embezzling  and  stealing  thereof  by  said  accused.'^ 
It  is  farther  related  that  said  envelope  contained  an  unsigned  deed  of 
sale  importing  that  lor  said  sum  of  one  hundred  dollars  said  Edward 
Hickey  and  his  wife  conveyed  by  such  presents  certain  lands  situated 
in  Missouri  to  John  Holland,  of  Cincinnati,  whose  seal  was  upon  the 
envelope.  According  to  the  return  of  Officer  Hotcht,  to  whom  the 
writs  of  arrest  in  this  case  were  intrusted,  it  appears  that  J.  M.  Cass, 
one  of  the  accused,  had  gone  on  his  annual  business  tour  West,  and 
could  not  be  apprehended.    The  other  accused,   Albert  Cass,  was 

* 

brought  info  court  and  gave  bonds  in  the  sum  of  $500,  with  McGloin 
&  Kleinpeter  as  sureties,  for  his  appearance  to  answer  the  charge.  We 
learn  that  Mr.  Hickey  was  indebted  to  the  house  of  J.  M.  Cass,  from 
whom  he  had  long  purchased  his  supplies,  for  a  bill  of  groceries 
amounting  to  $109,  got  in  June  last,  and  that  this  summary  proceeding 
on  the  part  of  the  a^ccnsed  was  merely  a  process  of  collection.  We 
learn,  also,  that  in  addition  to  the  deed  to  be  signed  by  Hickey  and  wite 
the  envelope  contained  a  letter  from  Mr.  Holland  advising  of  the  re- 
mittance inclosed,  and  requesting  immediate  execution  of  the  deed  of 
conveyance  likewise  transmitted,  so  that  the  accused  were  sufficiently 
advised,  after  having  broken  open  the  packet,  that  the  money  belonged 
to  a  stranger,  who  could  not  by  any  logic,  however  tortuous,  be  sup- 
posed williug  or  bound  to  pay  Mr.  Hickey 's  bill.  Thus  to  arrest  and 
expropriate  funds  belonging  to  innocent  third  parties,  in  the  course  of 
their  transit,  should  have  a  conspicuous  heading  in  the  category  of 
crime.  A  fortiori^  as  the  lawyers  express  it,  it  persons  to  whose  care 
letters  are  addressed  may  with  impunity  break  them  open  to  satisfy 
either  their  avarice  or  curiosity,  chaos  has  come  again.  We  are  told 
that  the  accused  are  exempt  from  penalties  of  a  felonious  breaking  im- 
posed under  the  statutory  postal  regulations  of  the  United  States,  inas- 
much as  the  packet  was  received  by  express  and  not  through  the  post- 
office.    The  sureties  upon  the  bond  of  Albert  Cass,  we  are  informed* 
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are  the  legal  advisers  of  the  father.  The  writ  for  the  arrest  of  the 
latter  will  await  in  the  hands  of  the  constable  his  return,  which  will 
probably  be  hastened  by  that  circumstance,  as  Mr.  Cass  is  an  old  mer- 
chant of  this  city.    T.  B.  Howard,  Esq.,  appears  for  the  prosecution.** 

The  manner  in  which  the  writer  of  this  article  expresses  himself  lis 
well  calculated  to  impress  the  reader  with  the  belief  that  he  had  con*- 
fldence  in  the  truth  of  the  grave  charges  which  he  details  as  being  con- 
tained in  the  affidavit.  There  is  no  saving  clause  or  expression  in  his 
narrative  of  the  contents  of  the  affidavit  even  intimating  that  those 
charges  may  not  be  established.  On  the  contrary,  the  tone  and  spirit 
of  the  article  Beem  to  display  an  effort  to  induce  the  belief  that  they^ 
were  true.  The  inference  may  fairly  be  made  that  the  writer  himself 
believed  the  jdeclarations  of  the  affiant,  and  the  obvious  manifestation 
of  that  belief  was  well  calculated  to  exert  a  malign  influence  against 
the  fair  character  of  the  plaintiff.  The  affidavit  itself,  as  simply  a 
judicial  proceeding,  or  an  event  happening  in  the  usual  course  of  ad- 
ministrative justice,  is  not  published  in  its  own  terms  without  note  or 
comment.  But  its  contents  are  detailed  conspicuously  in  an  editorial 
article  which  would  naturally  attract  to  it  more  attention.  Not  only- 
are  the  contents,  of  the  affidavit  paraded  before  the  public  view,  but 
th^y  are  treated  of  in  language  condemning  in  very  forcible  terms  the 
conduct  charged  against  the  plaintiff;  terms  which  do  not  leave  the 
reader  in  doubt  as  to  the  writer's  belief  in  the  truth  of  the  chargea. 
Terms  and  expressions  are  used  that  indicate  indignant  feelings  in  the 
mind  of  the  writer  in  relation  to  what  he  assumed  to  be  the  grave 
offenses  of  the  plaintiff;  offenses  which  he  deemed  entitled  to  ''a  con- 
spicuous heading  in  the  category  of  crime,  and  which,  if  allowed  to 
pass  with  impunity,"  he  thought  would  show  that  ''chaos  is  come 
again." 

The  following  letter  from  Hickey  to  J.  M.  Cass,  in  evidence,  shows 
that  he  authorized  the  plaintiff  to  open  the  very  letter  that  he  after- 
ward aimed  to  get  up  a  criminal  prosecution  against  him  for  opening: 

"  Sweet  Home,  Brashear  City  P.  0.,  June  18,  1869. 
*^  J.  M.  Cass,  New  Orleans  : 

''Dear  Friend — Please  say  to  Albert  that  he  has  neglected  to  pack 
up  the  yeast  powders  and  mustard.  If  any  letters  are  for  me  from 
Cincinnati,  from  John  Holland,  I  wish  you  to  see  if  any  of  them  con- 
tain a  small  draft,  and  if  so,  advise  me  without  delay.  Send  balauoe 
•of  letters  on  hand  by  mail  to  me,  at  Brashear  City. 

**  Ever  your  friend. 
Signed,  "E.  HICKEY.'' 

Albert  Cass,  a  son,  and  at  the  time  a  clerk  of  the  plaintiff,  testifies 
that  Hickey  gave  him  verbal  instructions  to  open  any  valuable  packa- 
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g»  that  he  might  think  oontdiaed  money  or  drafts.  The  plaintiff 
swears  that  when  this  package  was  received  and  opened,  he  inclosed 
the  letter  that  was  from  Holland  to  Hickej;  that  he  informed  him  that 
the  money  was  placed  to  his  credit  and  was  subject  to  his  orders  that 
afterward,  when  Hickey  came  to  the  city,  he  told  ))im  all  the  circa m- 
jBtaooes  connected  with  the  matter,  and  that  he  made  no  objections  to 
the  money  being  credited  on  the  account  of  $109  he  owed  the  plaintiff, 
and  promised  to  pay  the  balance. 

The  affidavit  was  false  and  malicious.    The  defendants,  by  publish- 
ing^ its  <3ontents  in  the  manner  and  with  the  comments  they  did,  in  a 
widely  circulating  newspaper,  gave  the  false  charges  against  the  plain- 
tiff an  extensive  circulation  and  imparted  to  them  an  air  of  authenti- 
city which  they  would  not  otherwise  have  had,  and  which  we  may  well 
suppose  had  a  strong  tendency  to  injure  the  character  of  the  plaintiff. 
It  is  no  justification  to  the  defendants  that  they  believed  the  affidavit 
to  be  true.    Their  belief  in  the  truth  of  the  charges  tended  rather  to 
inerease  the  bad  effect  of  them  against  the  plaintiff.    That  they  have 
eondoned  for  the  publication  of  the  offensive  article  by  publishing  the 
letter  of  the  plaintiff's  attorney,  affords  no  escape  from  the  responsi- 
bility in  damages  to  the  injured  party.    The  reparation  of  the  injury 
to  the  extent  that  the  publication  of  exculpatory  and  explanatory  mat- 
ter may  be  supposed  to  have  made  reparation,  may  be  considered,  and 
go  only  in  mitigation  of  damages.    Thousands  may  have  read  the 
libelous  matter  that  never  saw  its  refutation.    Neither  does  it  avail  to 
say  that  the  detendants  had  no  malice  or  ill  feeling  against  the  plain*- 
tiff.    In  all  cases  of  this  sort,  where  the  charge  is  false,  the  law  implies 
malice  in  the  publisher,  not  malice  in  the  sense  of  hatred,  spite  or  re- 
vengeful feeling  toward  the  party  assailed,  but  as  showing  an  evil  dis«> 
position,  the  malus  animus  which  induced  him  wantonly,  recklessly  or 
negligently,  in  disregard  of  the  rights  of  others,  to  aid  the  slanderer 
in  his  work  of  defamation  by  giving  to  him  the  powerful  influence  of 
the  public  press — written  or  printed  slander  being  justly  considered 
mere  pernicious  than  that  uttered  by  words  only. 

In  an  action  of  libel  proof  of  damages  from  the  publication  is  not 
necessary  to  recover.  The  actual  pecuniary  damages  in  such  actions 
can  rarely  l>e  proved,  and  is  never  the  sole  rule  of  assessment.  3  An. 
OD;  11  An.  206 ;  see  also  case  of  Perrett  v.  The  New  Orleans  Times,  25 
All.  174,  and  various  cases  there  cited.  We  think  the  decree  of  the 
lower  court  should  remain  unchanged. 
Judgment  affirmed. 

Morgan,  J.,  diaaenting.    The  following  article  appeared  in  the  issue 
<fi  the  New  Orleans  Times  of  the  seventh  August,  1869 : 
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"  Charge  of  EmbezzXement. — An  affidavit  was  yesterday  made  before 
A.  Shelley,  Second  Justice  of  the  Peace,  by  Edward  Hickey,  in  which 
it  is  related  that  daring  the  last  year  his  letters,  in  pursaance  of  hia 
instructions  to  his  correspondents,  had  been  directed  to  the  care  of  J. 
M.  Cass,  grocer,  who  does  bnsiness  at  75  Poydras  street,  and  sach  affi- 
davit charges  that  said  J.  M.  Cass,  aided  and  abetted  therein  by  Albert 
Cass,  his  son,  'did,  in  or  aboat  the  month  of  Jaly,  contrary  to  the 
statutes,  and  in  violation  of  the  peace  and  dignity  of  the  State,  tear, 
mutilate  and  break  open  a  certain  packet  addressed  as  aforesaid  to 
affiant,  and  did  therefrom  extract,  take  and  appropriate,  embezzle,  steal 
and  carry  away  the  sum  of  $100  in  lawful  money,  therein  contained, 
and  that  the  same  have  never  been  received  by  affiant,  owing  to  such 
felonious  embezzling  and  stealing  thereof  by  said  accused.' 

**  It  is  further  related  that  said  envelope  contained  an  unsigned  deed 
of  sale  importing  that  for  said  sum  of  $100  said  Edward  Hickey  and 
his  wife  conveyed  by  such  presents  certain  lands  situated  in  Missouri 
to  John  Holland,  of  Cincinnati,  whose  seal  was  upon  the  envelope. 

'*  According  to  the  return  of  Officer  Hotcht,  to  whom  the  writs  of 
arrest  in  this  case  were  intrusted,  it  appears  that  J.  M.  Cass,  one  of  the 
accused,  had  gone  on  his  annual  business  tour  West,  and  could  not  be 
apprehended.  The  other  accused,  Albert  Cass,  wab  brought  into  court 
and  gave  bonds  in  the  sum  of  $500,  with  McGloin  &  Kleinpeter  ae 
sureties,  for  his  appearance  to  answer  the  charge. 

'<  We  learn  that  Mr.  Hickey  was  indebted  to  the  house  of  J.  M.  Cass, 
from  whom  he  had  long  purchased  his  supplies,  for  a  bill  of  groceries 
amounting  to  $109,  got  in  June  last,  and  that  this  summary  proceeding 
on  the  part  of  the  accused,  was  merely  a  process  of  collection.  We 
learn,  also,  that  in  addition  to  the  deed  to  be  signed  by  Hickey  and 
wife,  the  envelope  contained  a  letter  from  Mr.  Holland,  advising  of 
the  remittance  inclosed,  and  requesting  immediate  execution  of  the 
deed  of  conveyance  likewise  transmitted,  so  that  the  accused  were 
sufficiently  advised,  after  having  broken  open  the  packet,  that  the 
money  belonged  to  a  stranger  who  could  not,  by  any  logic,  however 
tortuous,  be  supposed  willing  or  bound  to  pay  Mr.  Hickey 's  bill.  Thus 
to  arrest  and  appropriate  funds  belonging  to  innocent  third  parties  in 
the  course  of  their  transit,  should  have  a  conspicuous  heading  in  the 
category  of  crime.  A  fortiori,  as  the  lawyers  express  it,  if  persons  to 
whose  care  letters  are  addressed  may  with  impunity  break  them  open  , 
to  satisfy  either  their  avarice  or  their  curiosity,  chaos  has  come  again. 

'*  We  are  told  that  the  accused  are  exempt  from  penalties  of  a  felo- 
nious breaking  imposed  under  the  statutory  postal  regulations  of  the 
United  States,  inasmuch  as  the  packet  was  received  by  express,  and 
not  through  the  postoffice. 
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"The  sureties  upon  the  bond  of  Albert  Cass,  we  are  informed,  are 
the  legal  advisers  of  his  father.  The  writ  for  the  arrest  of  the  latter 
will  await  in  the  hands  of  the  constable  his  return,  which  will  probably 
be  hastened  by  that  circumstance,  as  Mr.  Cass  is  an  old  merchant  of 
ihlB  city.    T.  B.  Howard,  Esq.,  appeared  for  the  prosecution." 

Plaintiff  alleging  that  the  whole  of  the  above  statement  is  false,  ma- 
licious and  libelous,  institutes  this  suit  against  0.  A.  Weed,  the  proprie- 
tor of  the  newspaper,  and  M.  F.  Bigney,  the  editor  thereof,  for  one 
hundred  thousand  dollars  damages. 

The  case  was  several  times  tried  by  a  jury.  There  was  judgment 
for  the  plaintiff  for  $5000.  This  amount  was  considered  excessive,  and 
a  new  trial  was  granted.  The  second  attempt  resulted  in  a  mistrial. 
The  third  jury  gave  a  verdict  for  the  plaintiff  for  $1000,  and  from  this 
▼erdict  the  defendants  appealed.  Plaintiff  answers  the  appeal,  and 
prays  that  his  damages  may  be  increased  to  the  amount  claimed  in  his 
petition.  Weed  has  gone  into  bankruptcy,  and  his  assignee  has  been 
made  a  party  to  the  suit. 

Weed  avers  that  the  publication  complained  of  is  contained  in  an 

affidavit  in  the  record  of  the  Second  Justice's  Court  of  New  Orleans ; 

that  he  knew  neither  party  to  the  proceedings ;  that  in  the  publication 

he  made  no  averment  as  to  the  truth  of  the  same ;  that  it  was  made 

without  malice ;  that  it  is  not  libelous,  and  is  within  the  legitimate 

province  of  journalism ;  that  an  article  explanatory  of  the  same  was 

published  in  the  Sunday's  Times,  at  the  instance  of  plaintiff,  without 

charge ;  that  this  gratuitous  publication  was  demanded  and  yielded  in 

loll  satisfaction  of  any  injury  plaintiff  imagined  he  had  suffered  by  the 

previous  publication,  and  condoned  any  offense,  if  any  had  been  done 

him,  and  that  his  resort  now  to  a  claim  for  damages  is  in  bad  faith, 

seditious,  and  calls  for  condemnation  from  the  court. 

Bigney  avers  that  he  is  not  interested  as  proprietor  of  the  New  Or- 
leans Times,  and  that,  as  employe,  he  can  not  be  held  liable  in  solido 
with  the  proprietor  of  that  paper ;  he  denies  the  authorship  of  the  arti- 
cle complained  of,  and  says  that  he  can  not  be  held  liable  therefor. 
Further  answering,  he  adopts  the  answer  of  Weed. 

The  absence  of  Weed  from  the  city,  and  the  fact  that  the  article  was 
published  during  the  time  he  was  away,  and  the  fact  that  Bigney  was 
an  employe  of  Mr.  Weed's,  the  article  having  been  inserted  under  his 
instnietions,  he  having  control  of  the  columns  of  the  paper  during 
Weed's  absence,  although  he  never  read  it,  does  not  release  the  one  or 
the  other,  provided  the  article  in  question  be  libelous  and  improperly 
published. 

The  day  following  the  alleged  libelous  publication,  a  communication 
eomiog  from  plaintiff's  counsel  was  published  in  the  Times,  in  which 


222  SUPREME  COUBT  OP  LOUISIANA, 


Cass  T.  Kew  Orleans  Times. 


the  whole  matter  was,  according  to  their  views,  properly  explained  to- 
the  pablio. 

There  does  not  seem  to  have  been  any  agreement  between  the  par- 
ties that  this  publication  was  to  be  in  fall  reparation  of  whatever 
wrong  may  have  been  done  to  the  plaintiff,  and,  notwithstanding  the 
publication,  defendants'  liability  still  remained;  the  commnnication 
going  to  the  effect  of  mitigation  of  damages. 

The  charge  made  by  Hickey  against  the  plaintiff  was  withdrawn. 
The  qaestion  remains,  was  the  publication  justified  by  the  facts t 
The  affidavit,  which  was  made  before  a  competent  judge,  and  und^ 
which  a  warrant  issued  against  the  plaintiff,  reads  as  follows: 

'*  Edward  Hickey  being  duly  sworn,  declares  that  liis  residence  dar- 
ing several  years  past  has  been  in  Texas,  but  that  he  is  preparing  for 
removal  to  Louisiana ;  that  his  letters  have  been  during  one  year  past, 
more  or  less,  by  his  instructions  to  his  correspondents,  addressed  to 
him  in  the  care  of  J.  M.  Cass,  who  resides  in  the  city  of  New  Orleans, 
and  therein  does  business  as  a  grocer ;  that  lately,  that  is  to  say,  on  or 
about  the  month  of  July,  1869,  said  J.  M.  Cass,  and  one  Albert  Casa, 
his  son,  who  was  employed  or  occupied  with  his  said  father  in  hia 
store,  at  75  Poydras  street  of  said  city,  did  receive  a  packet  or  envel- 
ope, with  inclosures  addressed  to  affiant,  and  marked  and  superscribed 
as  follows,  to  wit:  'Value  $100.  Mr.  Edward  Hickey,  care  ot  J.  M. 
Cass,  New  Orleans,  La.;'  that  said  packet  was  duly  sealed  with  sealing^ 
wax,  and  stamped  with  three  seals  or  impressions  on  said  wax,  which 
impressions  were  in  the  following  words,  to  wit :  'John  Holland,  man- 
nfacturer  of  gold  pens,  Cincinnati,'  and  were  delivered  to  said  J.  M. 
Cass  and  Albert  Cass,  containing  one  hundred  dollars  in  current  money, 
together  with  a  certain  blank  deed  unsigned,  purporting  that  E.  Hickey 

and Hickey,  his  wife,  did,  by  such  presents,  convey  to  said  John 

Holland,  his  heirs  or  assigns,  certain  tracts  of  land  situated  in  Mis- 
souri for  and  in  consideration  of  said  sum  of  one  hundred  dollars. 
Affiant  affirms  that  such  funds  belong  to  and  were  transmitted,  or  de- 
signed to  be  transmitted,  to  affiant  by  said  Holland,  in  pursuance  of  a 
certain  agreement  of  sale  between  affiant  and  him.  He  further  declares 
that  J.  M.  Cass,  aided,  assisted  and  abetted  by  said  Albert  Cass,  his 
son  aforesaid,  did,  contrary  to  the  statutes,  and  in  violation  of  the 
peace  and  dignity  of  the  State,  tear,  mutilate  and  break  open  such 
packet,  addressed  as  aforesaid  to  affiant,  and  did  therefrom  extract, 
take,  appropriate,  embezzle,  steal  and  carry  away  said  one  hundred 
dollars,  in  lawful  money,  and  that  the  same  have  never  been  received 
by  affiant,  owing  to  such  felonious  embezzling  and  stealing  thereof  by 
said  J.  M.  Cass  and  Albert  Cass, 

Signed,  "EDWARD  HICKEY." 

'*  Sworn  to  and  subscribed  before  me,  the  eleventh  day  of  August, 
1869. 

**  A.  SHELLEY,  Second  Justice  of  the  Peace." 
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Now,  this  was  a  doctimeDt  filed  in  a  judicial  proceeding,  and  this 
docament,  I  do  not  see  any  reason  why  the  joarnal  in  qaestion,  as 
forming  a  part  of  the  corrent  of  such  proceedings  in  the  courts  of  the 
day,  could  not  publish.     If  it  had  been  printed  as  written,  it  seems  to 
me  that  no  question'of  the  journal's  responsibility  could  have  arisen. 
Bat  the  affidavit  as  sworn  to,  word  for  word,  was  not  pablished.    The 
fiieto  are  mentioned,  but  coupled  with  them  are  commentaries  which, 
it  is  contended,  constitutes  the  libel.    But  this  is  an  error.     It  is  not 
what  may  be  said  of  a  man's  conduct  in  a  stated  case  which  damages 
him;  it  is  the  conduct  of  which  he  is  charged.    Now,  the  charges  that 
the  plaintiff  had  opened  a  letter;  had  taken  therefrom  money;  had 
embezzled  and  stolen  it,  can  not  be  aggravated  by  the  commentary 
that  **  thus  to  arrest  and  appropriate  funds  belonging  to  innocent  third 
parties,  in  the  course  of  their  transit,  should  have  a  conspicuous  head- 
ing in  the  category  of  crime.'*    And  this,  the  affidavit  out  of  the  way, 
is  the  only  matter  approaching  libel  which  I  can  find  in  the  publica- 
tion.   It  was  not  a  libel  to  say  that  they  had  learned  that  Hickey  was 
indebted  to  Cass  for  goods  purchased  some  months  before,  and  that 
this  was  merely  a  process  of  collection  ;  nor  to  say  that  Mr.  Holland's 
money  had  been  taken  to  pay  Hickey 's  debt,  for  such  was  the  fact,  un- 
less Hickey  had  made  the  money  his  own  by  signing  the  deed  which 
the  money  had  been  sent  to  pay,  for  the  land  which  it  conveyed,     Nor 
that  the  sureties  on  Albert  Cass's  bond  were  the  present  plaintiff's 
counsel;  nor  that  the  return  of  J.  M.  Cass  to  the  city,  who  is  said  in 
the  article  complained  of,  to  be  an  old  merchant  of  this  city. 

The  cases  of  Fresca  v.  Madox,  11  An.  206,  and  Perrett  v.  Times,  25 
An.  175,  do  not  support  the  plaintiff's  claim.  In  the  former  case 
the  plaintiff  was  charged  in  the  article  with  being  a  pirate,  a 
nursling  of  crime,  with  being  flushed  with  booty  and  bold  through 
pTevious  immunity,  as  a  land  and  water  rat,  and  a  pet  of  criminal  jus- 
tice daring  many  a  day ;  as  a  brawny,  thick-set,  low-browed  bandit, 
and  to  all  appearances 

"  Ab  mild  a  mannered  man 
As  e'er  scnttled  sMp  or  cnt  a  throat ;" 

goisg  far  beyond  the  affidavit,  assuming  his  guilt,  and  vilifying  his 
character  before  the  public.  In  the  second  case  a  magistrate  was  ac- 
eiued  of  the  crime  of  highway  robbery,  and  the  relation  thereof  was 
published  at  the  instance  of  entirely  irresponsible  parties. 

In  the  case  at  bar  the  plaintiff  was  not  accused,  by  the  article  com- 
plained of,  of  having  committed  any  crime.  It  was  simply  related  of 
him  that  a  warrant  had  issued  for  his  arrest  upon  an  affidavit  made 
before  a  tribunal  of  competent  jurisdiction,  and  no  expression  of  belief 
in  his  guilt  was  uttered. 
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There  is,  I  think,  a  wide  difference  between  the  liberty  of  the  press 
and  the  license  ot  the  press.  The  one  should  be  guaranteed  as  folly 
as  the  other  shoald  be  watched.  Society  would  be  in  a  truly  pitiable 
state  if  an  editor  of  a  newspaper  were  allowed  to  assert  that  a  man 
was  a  pirate,  or  a  highway  robber,  without  any  provocation,  and  shield 
himself  from  responsibility  by  asserting  that  he  was  not  actuated  by 
malice.  On  the  other  hand,  it  would  be  a  very  bad  state  of  affairs  if 
the  public  journals  of  the  country  were  deterred  from  reporting  the 
fact  that  a  warrant  had  issued  for  the  arrest  of  a  man  charged  by  affi- 
davit, before  a  competent  court,  with  embezzlement  and  theft,  and  be 
made  to  pay  a  large  sum  of  money  because  it  happened  to  be  said  that 
if  the  charge  was  true  he  who  committed  it  was  a  criminal. 

While  I  do  not  think  that  a  newspaper  has  any  right  to  publish, 
broad  cast,  libels  against  unoffending  citizens,  I  do  not  think  that  its 
editors  should  be  forced  to  write  with  manacles  upon  their  hands.  I 
see  nothing  in  the  article  which  the  editor  had  not  the  right  to  publish, 
or  any  comment  thereon  which  is  libelous,  and  I  therefore  dissent  from 
the  opinion  of  the  court  just  pronounced. 

Justice  Wtly  concurs  in  this  opinion. 


On  Rbhearing. 

Taliafbbro,  J.  An  examination  of  this  case  on  rehearing  does  not 
induce  us  to  think  there  should  be  any  change  in  the  judgment  first 
rendered  by  us.  It  is  therefore  ordered  that  the  original  decree  of  this 
court  remain  unaltered. 


No.  5661. 

Police  Jury  of  the  Parish  of  Pointe  Coupee  v.  A.  L.  Mahou- 

DEAu  et  als. 

If  the  deeoription  of  the  instaroments  sued  on  was  materially  defeotive,  the  plalntiiSB  should 
have  been  allowed,  nnder  the  oircomstanoes  of  the  case,  an  opportunity  to  amend  before 
their  suit  was  dismissed.  But  although  the  petition  is  loosely  constructed,  the  documents 
being  made  a  part  thereof  supply  a  deflciency  therein  in  relation  to  their  nature  and 
contents,  and  the  only  consequence  ol  a  failure  to  file  them  at  the  time  of  filing  the  peti- 
tion, is  that  the  defendant  may  refuse  to  answer  until  he  has  oyer  of  them. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Couple.  Hewea,  J.  Farrar  dc  Montgomery ,  Charles  Parlange  and. 
L.  B.  Claiborne^  for  plaintiffs  and  appellants.  A.  L,  Mahoudeau  and. 
0.  E.  Schmidt,  for  defendants  and  appellees. 

Howell,  J.    The  plaintiffs  have  appealed  from  a  judgment  dismiss- 
ing their  suit  for  insufficiency  of  description  of  the  instruments  sued. 
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OQ.  If  the  description  were  materially  defective,  the  plaintiffs  should 
have  been  allowed,  under  the  circa m stances,  an  opportunity  to  amend 
before  their  suit  was  dismissed.  But  we  are  inclined  to  think  that, 
although  the  petition  is  loosely  constructed,  the  documents  being  made 
a  part  thereof  supply  any  deficiency  therein  in  relation  to  their  nature 
and  contents,  and  that  "  the  only  consequence  of  a  failure  to  file  them 
at  the  time  of  filing  the  petition  is  that  the  defendant  may  refuse  to 
answer  UDtil  he  has  oyer  of  them."    2  La.  133 ;  C.  P.  175. 

The  acts  of  mortgage  and  the  notes  on  which  the  action  is  based  are 
sufficiently  described  to  fix  their  identity  and  purport,  and  being  a  part 
of  the  petition,  they,  with  it,  contain  a  full  statement  of  the  cause  of 
action,  including  an  accurate  description  of  the  property  affected  by 
the  mortgage. 

It  is  therefore  ordered  that  the  judgment  herein  be  reversed  and  the 
49iiise  remanded  to  be  proceeded  in  according  to  law,  the  appellees  to 
pay  costs  of  appeal. 


No.  5703. 

Statb  ex  rel.  O.  Provostt,  District  Attorney  v.  Judge  op  thb  Sev- 
enth Judicial  District  Court. 

Section  1067  of  the  Revised  Statntes  does  not  repeal  actlcle  338  of  the  Code  of  Praotloe  in 

regard  to  the  recnsation  of  Judges. 

APPLICATION  for  a  writ  of  mandamus  against  T.  H.  Hewes,  judge 
of  the  Seventh  Judicial  District,  parish  of  West  FeliciaDa.  O.  Pro- 
vosUfj  District  Attorney,  relator,  in  propria  persona.  Oharlea  ParUmge, 
for  respondent. 

Morgan,  J.  In  the  summer  of  1872  several  persons  ware  arrested  in 
the  parish  of  West  Feliciana,  charged  with  the  murder  of  one  Haile. 
Thomas  H.  Hewes  was  employed  by  the  accused  as  their  attorney.  In 
that  capacity  he  appeared  at  their  preliminary  examination,  which  re- 
sulted in  their  being  admitted  to  bail.  Having  furnished  the  required 
bond,  they  were  released  from  custody. 

At  the  March  term  of  the  district  court  iDdictments  were  found 
agaiost  them. 

In  the  meanwhile  Hewes  was  made  judge  of  the  district.  He  recused 
himself.  The  district  attorney,  on  the  part  of  the  State,  moves  that  he 
he  ordered  to  proceed  with  the  trial.  He  contends  that  as  section  1067 
of  the  Revised  Statutes  declares  that  '*  any  judge  may  be  recused  or 
may  recuse  himself  in  criminal  cases,  if  said  judge  be  connected  by 
blood  or  marriage  with  any  person  charged  with  any  offense  against 
16 
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the  laws  of  the  State/'  and  inasmuoh  as  the  jadge  is  in  no  way  related 
to  the  accused,  he  can  not  recase  himself. 

The  section  in  qaestion  does  not,  in  our  opinion,  repeal  the  article 
938  of  the  Code  of  Practice,  the  second  paragraph  of  which  says  that 
the  judge  being  related  to  one  of  the  parties  to  the  suit  within  the 
fourth  degree,  and  the  third  paragraph  of  which  declares  that  his  hav- 
ing been  employed  or  consulted  as  an  advocate  in  the  cause  is  a  good 
ground  for  his  recusation. 

The  section  1067  of  the  Revised  Statutes  simply  changes  the  degree 
of  relationship  which  gives  rise  to  the  right  and  duty  of  a  judge  recus- 
ing himself.  In  civil  matters  he  may  be  recused  when  related  to  either 
party  within  the  fourth  degree.  In  criminal  matters  he  may  be  recused 
or  may  recuse  himself,  if  he  be  connected  by  blood  or  marriage  with 
tiie  accused  in  any  degree. 

Our  brother  was  right  to  recuse  himself.  One  can  not  be  counsel  and 
judge  in  the  same  case. 

The  rule  is  dismissed. 


No.  5631. 
Chbistian  Baden  v.  J.  B.  Rbkybs,  Executor,  and  Shsbiff. 

The  property  for  whioh  exemption  teom  eeiasure  is  claimed  by  plAfntifl^  nnder  the  homesteaff 
law,  aeeme  nnder  the  cironmatanpes  of  the  case  to  partake  more  of  the  oharaoter  d 
mral  than  urban  property.    The  humane  provisions  of  the  homestead  law  reaervSiiK  to 
the  unfortunate  debtor  a  home,  and  soil  to  cultivate,  must  be  interpreted  in  the  same 
spirit  in  whioh  they  were  framed. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Rapides, 
OrBborrij  J.    Daigre  <&  Cazdbai,  for  plaintiff  and  appellee.      £,  A.^ 
Hunter,  for  defendant  and  appellant. 

,  Taliaferro,  J.  The  plaintiff  enjoined  the  sale  of  property  seized 
nnder  execution  issued  on  a  judgment  obtained  by  the  defendant 
against  the  plaintiff,  on  the  ground  that  having  no  other  property  than 
that  seized  he  is  entitled  to  retain  it  as  exempted  by  law  from  seizure 
unde|r  the  homestead  law.  The  defendant  conteate'd  the  right  eet  ap 
by  the  plaintiff,  and  the  judgment  of  the  lower  court  was  in  favor  of 
the  plaintiff,  perpetuating  the  injunction.  The  defendant  has  ap- 
pealed. 

The  property  seized  is  a  small  parcel  of  ground  containing  about 
four  arpents,  situated  on  the  outskirts  .of  the  town  of  Pinevilley  lyiD|^ 
on  the  Red  river,  opposite  to  Alexandria,  in  Bapides  parish. 

It  ia  shown  that  the  plaintiff  is  a  cooper  by  trade ;  that  he  resides 
upon  this  place  with  his  family;  that  he  has  a  cooper's  shop  there,  but 
does  not  follow  the  business  of  coopering  regularly ;  that  he  has  a 
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garden,  from  the  prodace  of  which  he  has  a  stirplaB  for'  market  over 
and  above  the  needs  of  his  family ;  that  he  has  peach  trees  and  beid 
Mves  on  the  place,  and  raises  upon  it  a  little  corn.  This  small  edtab- 
Ushment  is  the  only  property  the  plaintiff  owns. 

The  evidence  seems  to  establish  that  the  means  of  sustenance  of  the 
plaintiff  and  his  family,  consisting  of  a  wife  and  several  children,  is  to 
a  large  eictent  derived  from  the  products  of  his  four  arpents  of  land. 
We  can  hardly  regard  this  property  as  belonging  to  the  class  called 
arban  property,  and  we  think  under  all  the  circumstances  shown  that 
it  partakes  more  of  the  character  of  rural  property.  I^he  humane 
provisions  of  the  homestead  law  reserving  to  the  unfortunate  debtor 
a  home,  and  soil  to  cultivate,  may  well  apply  to  this  ease.  The  ohfut- 
acter  of  the  property  is  different  from  that  claimed  as  homestead  in 
the  case  quoted  by  defendant's  counsel,  25  An.  p.  219.  In  that  case  ft 
honse  and  lot  in  the  town  of  Jackson  was  sought  to  be  be  exempted. 

Jadgment  affirmed. 


No.  5590. 
State  of  Louisiana  v.  Chapman  Epps.  * 

Thexe  can  no  jadgment  be  passed,  when  there  was  no  arraignment.  The  arraignment  is 
Hm  iBsne  made,  and  when  there  is  no  issue,  there  can  be  no  trial.  This  absolute  reqnire- 
aent  of  the  law  is  not  cored  by  the  fact  that  the  aconsed  was  brought  into  coai*t  and 
Mod  without  objection. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St. 
James.  Flagg,  J.  Criminal  case.  M.  Marks,  District  Attorney, 
for  the  State,  a|)pellee.  Winchester  dt  Fugh,  for  defehdant  and  ap- 
pellant. 

MoKOAK,  J.  The  record  in  this  case  does  not  show  that  the  defend- 
ant was  arraigned. 

The  arraignment  was  necessary.  It  is  then  that  the  prisoner  is 
called  on  to  plead  to  the  indictment }  it  is  then  that  the  issue  between 
him  and  the  State  is  made  up.  Without  this  there  is  no  issue;  without 
an  issue  there  can  be  no  judgment.  This  absolute  requirement  of  the 
law  is  not  cured  by  the  fact  that  he  is  brought  into  court  and  is  tried 
WithoQt  objection.  Without  his  having  been  arraigned,  there  was 
nothing  to  try. 

It  ift  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
Ibe  District  Court  be  avoided,  annulled,  and  reversed,  and  that  the 
be  remanded  to  be  proceeded  with  according  to  law. 
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No.  5658. 
Sarah  S.  Tilsen  v,  Catherine  Haine. 

The  only  objection  nrged  by  plaintiff  to  the  Bale  in  this  case  is  that  the  price  wae  paid  in 
Confederate  money. 

There  are  three  grounds  fatal  to  the  objection : 

Firat-'The  contract  by  which  the  defendant  acqaired  the  property  in  1664  was  an  executed 
Judicial  Bale,  which  is  protected  by  article  149  of  the  oonstitation  of  1866. 

j6!0ea»d— The  plaintiff,  by  receiviniz  |350  of  the  proceeds  in  national  currency,  being  the  esti- 
mated value  of  the  Confederate  notes  received  as  the  price,  ratified  the  aale. 

3%<rd— The  plaintiff  can  not  keep  the  price  or  any  part  Uiereof,  and  claim  the  thing  sold. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli 
ciaua.    Dewing,  J.     Cross  d  PipMn,  for  plaintiff  and  appellant. 
Kemcm  dc  Lyons,  for  defendant  and  appellee. 

Wtlt,  J.  C.  P.  Jarret  died  in  1862,  leaving  an  estate  consisting  of 
a  house  and  lot  in  the  town  of  Clinton,  and  personal  property,  all  held 
in  community  with  his  surviving  wife.  He  left  one  minor  child.  W. 
D.  Gayle  qualified  as  administrator  of  the  estate.  On  the  eighth  of 
February,  1864,  she  applied  for  an  order  of  sale  to  effect  a  partition. 
On  the  same  day  a  decree  was  signed,  ordering  the  sale,  fixing  the 
terms  as  to  her  interest,  and  ordering  a  family  meeting  to  ^x.  the  terms 
for  the  minor's  interest.  The  family  meeting  assembled  and  advised 
the  sale  of  the  property  for  cash,  provided  it  brought  its  appraisement ; 
otherwise  on  terms  of  credit.  The  property  was  sold  by  virtue  of  this 
c  decree,  and  the  defendant  became  the  purchaser,  for  $3500  cash,  which 
iftie  paid,  and  the  administrator  received,  in  Confederate  money.  In 
1866,  she  gave  her  receipt  to  said  administrator  for  $350,  the  estimated 
value  of -the  Confederate  money.  She  has  brought  this  suit  in  the  alter- 
native to  recover  the  property  or  to  compel  compliance  with  the  bid  in 
currency. 

The  court  rejected  the  demand,  and  plaintiff  appeals. 

The  only  objection  urged  to  the  sale  is,  the  price  was  paid  in  Con- 
federate currency. 

There  are  three  grounds  fatal  to  plaintiff's  pretensions  in  this 
case: 

First — The  contract  by  which  the  defendant  acquired  the  property 
in  1864  was  an  executed  judicial  sale,  which  is  protected  by  article  149 
of  the  constitution  of  1868,  and  the  jurisprudence  on  this  point  is  settled. 
See  23  An.  610,  614;  21  An.  514,  540. 

Second — ^The  plaintiff,  by  receiving  $350  of  the  proceeds,  or  that  earn 
in  national  currency,  being  the  estimated  value  of  the  Confederate 
notes  received  as  the  price,  ratified  the  sale. 

Third — She  can  not  keep  the  price,  or  any  part  thereof,  and  claim  the 
thing  sold. 

Judgment  affirmed. 
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No.  5578. 
Pbbkins  &  BiLLiu  V.  Charles  Morgan. 

The  defendant  objected  to  the  jurisdiction  of  the  court  below  on  the  ground  that  he  was,  as 
aOeged  in  the  petition,  a  citisen  of  the  State  of  New  York.  A  citizen  of  that  State  can 
be  Boed  in  the  conrts  of  this  State.  He  may  cause  the  case  to  be  removed  to  the  United 
States  courts  by  loUowing  the  statutes  upon  this  subject.  But  if  sued,  cited  and  serred 
with  copy  of  the  petition,  he  can  not  plead  his  domicile,  for  the  reason  that,  in  so  far  as 
tills  State  is  ooncemed,  he  has  no  domicile. 

APPEAL  from  the  Fifteenth  Jadio^al  District  Conrt,  pariali  of  La- 
fonrehe.  Beattie,  J.  Jury  trial.  J.  8.  BilUu,  for  plaintiffs  and 
appellees.  Leovy  dt  Monroe;  Qoode,  Winder  dt  J.  8,  Qoode,  for  defend- 
ant and  appellant. 

MoROAK,  J.  Defendant  is  soed  as  owner *of  what  was  once  the  New 
Orleans,  Opelonsas  and  Great  Western  Railroad,  for  the  valae  of 
leveral  mnles,  alleged  to  have  been  ran  over  and  killed  or  injured,  and 
the  cart  to  which  they  were  attached  destroyed,  by  the  carelessness  of 
one  of  his  employes. 

Serviee  of  the  petition  was  accepted  and  citation  acknowledged  by 
Charles  A.  Whitney  &  Co.  It  is  not  disputed  that  Whitney  &  Co.  are 
defendant's  agents,  or  that  they  had  authority  to  represent  him. 

Sabsequently,  he  appeared  by  counsel  and  excepted  to  the  jurisdic- 
tion of  the  court  upon  the  ground  that  he  was,  as  alleged  in  the  peti- 
tioDy  a  citizen  of  the  State  of  New  York. 

A  citizen  of  the  State  of  New  York  can  be  sued  in  the  courts  of  this 
State.  He  may  cause  the  case  to  be  removed  to  the  United  States 
oourts  by  following  the  statutes  upon  this  subject.  But  if  soed,  cited 
and  served  with  copy  of  the  petition,  he  can  not  plead  his  domicile,  for 
the  reason  that,  in  so  far  as  this  State  is  concerned,  he  has  no  domicile. 
The  exception  was,  we  think,  properly  overruled. 

The  defendant's  railroad  runs  through  the  plaintiffs'  plantation. 
Orotting  the  track  there  is  a  plantation  road,  which  is  also  used  by  the 
neighborhood.  Near  the  crossing  there  is  a  warehouse.  A  cart  drawn 
by  three  mules,  belonging  to  the  plaintiffs,  was  being  driven  along  the 
road  in  question.  The  road  runs  through  a  cane- field,  and,  at  the  time 
of  the  accident,  the  cane  was  high. 

We  think  the  evidence  establishes  that  the  mules  were  on  the  track 
when  the  train  was  discovered  by  the  driver  of  the  cart.  He  tried  to 
stop  them,  but  failed.  Frightened,  he  jumped  Irom  the  cart.  The 
moles  turned  a  little  to  the  left,  and  one  of  them  was  struck  by  the 
arm  of  the  engine,  and  the  team  was  thrown  into  a  ditch.  One  of  the 
males  was  killed  outright,  one  died  soon  after,  and  the  third  was  so 
injured  that,  to  end  his  sufferings,  his  life  was  taken. 
No  bell  was  rung,  no  whistle  was  blown,  no  signal  was  given  by  the 
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train  to  notify  persons  who  might  be  using  the  road  that  a  looomotive 
was  approaching. 

On  the  other  hand,  it  is  in  evidence  that  the  mules  were  being  driven 
up  the  road  at  a  full  trot.  It  is  contended  that  the  driver^  if  he  had 
observed  properly,  could  have  seen  the  smoke-stack  of  the  locomotive 
and  heard  the  noise  of  the  train.  Probably,  the  furious  gait  at  which 
he  was  driving  made  his  cart  so  noisy  that  he  could  hear  nothing  but 
its  rattling.  Certain  it  is  that  he  was  warned  of  his  danger  by  a  young 
girl,  who  shouted  to  him  as  he  drove  by  the  house  near  the  track, 
where  she  lived.  If  he  heard,  he  did  not  heed  her.  Nothing  could  be 
more  careless  and  reckless  than  the  conduct  of  this  driver,  and  the 
calamity  which  befell  the  f>lain tiffs  is  to  be  attributed  to  the  want  of 
prudence  of  their  servant.  Under  these  circumstances  they  can  not 
recover. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  bo 
judgment  in  favor  of  the  defendant,  with  costs  in  both  .courts. 


No.  5607. 
C.  K.  David  i;.  the  Parish  of  East  Baton  Rouge. 

A  Judgment  aoqaioBoed  in  and  partially  exeonted  can  not  be  appealed  ftom. 

She  plea  that  aoqoieecence  in  a  judgment  oan  not  be  given  by  a  police  jury  ao  as  to  prohibit 
a  parish  from  appealing  from  a  judgment  rendered  against  it,  is  not  tenable.  There  is 
no  reason  why  a  parish  shoald  not  be  bonnd  by  the  acts  of  its  agent  as  an  indiyidoal 
would  be. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.  OoUf  J.  A.  8.  Herron  and  G.  W.  Buckner,  for  plaintiff 
and  appellee.  G.  A.  Griffith,  parish  attorney,  and  B,  T,  Poaetff  for 
defendant  and  appellant. 

Morgan,  J.  This  suit  is  instituted  by  the  holder  of  certain  parish, 
warrants,  who  asks  judgment  against  the  parish,  and  that  a  tax  be 
assessed  and  collected  to  pay  the  same. 

The  action  is  instituted  under  the  2629th  and  2630th  sections  of  the 
Revised  Statutes.  The  parish  appeals  from  a  judgment  rendered  in 
(Conformity  with  the  prayer  of  the  petition. 

A  motion  is  made  to  dismiss  the  appeal  on  the  grounds: 

First — That  the  judgment  was  rendered  by  consent. 

Second^ -Th&t  it  has  been  acquiesced  in. 

Passing  over  the  question  as  to  whether  or  not  the  judgment  was  a 
consent  judgment,  it  was  certainly  acquiesced  in. 

The  judgment  was  rendered  on  the  sixth  February,  1873.  By  the 
proceedings  of  the  police  jury,  January  6,  1874,  it  appears  that  the 
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payment  of  judgments  against  the  parish  was  provided  for  by  a  tax  to 
be  laid.  It  is  admitted  that  the  present  judgment  was  embraced  in 
the  action  of  the  police  jary,  and  that  a  portion  of  the  tax  thus  leyied 
was  collected  and  paid  thereon. 

The  present  appeal  was  taken  in  Deoembery  1874. 

It  is  contended,  however^  that  acquiescence  can  not  be  gfven  by  a 
police  jury  so  as  to  prohibit  a  parish  from  appealing  from  a  judgment 
rendered  against  it.  It  seems  to  us,  howeyer,  that  this  position  is  not 
tenable.  We  see  no  reason  why  a  parish  should  not  be  bound  by  the 
■acts  of  its  agent  as  an  individual  would  be.  A  judgment  acquiesced 
in  and  partially  executed  can  not  be  appealed  from. 

The  appeal  is  dismissed. 


No.  5672. 

State  ex  rel.  Mrs.  Charles  Pegot  et  als.  v.  Parish  Judge  of  the 

Parish  of  St.  Mart. 

Unto  the  Jadgment  appealed  £rom  be  dispoaed  of  by  this  oourt,  which  haa  granted  relators 
a  saspensiTe  appeal,  the  property  of  the  sacoession  being  in  the  custody  of  the  ezeontor 
and  under  the  control  of  the  pariah  conrt,  and  no  moneyed  Judgment  having  been  ren- 
dered against  said  relators,  who  do  not  seek  to  suspend  the  execution  of  any  such  Judg- 
mentt  it  follows,  under  this  statement  of  facts,  that  a  bond  for  costs  is  all  that  they 
should  be  held  to  give. 

APPLICATION  for  a  writ  of  mandamus  against  £.  B.  Mentz,  parish 
judge  of  the  parish  of  St.  Mary.  D,  Caffery  and  J^.  L.  jEUehardson^ 
for  relators.  B.  B.  Meniz^  in  propria  persona,  Bandolphj  Singleton  dt 
Browne^  for  respondent. 

MoEOAir,  J.  In  a  former  proceeding  we  directed  the  defendant  to 
grant  to  relators  a  suspensive  appeal  upon  their  giving  bond  according 
to  law. 

The  property  belonging  to  the  succession  is  in  the  custody  of  the 
executor  and  under  the  control  of  the  parish  court.    It  is  claimed  by 
the  relators.    Judgment  was  rendered  against  them.    From  this  judg- 
ment we  have  granted  them  a  suspensive  appeal.    Until  the  judgment 
appealed  from  is  disposed  of  by  us,  the  property  will  remain  where  it 
18.    No  moneyed  judgment  has  been  rendered  against  the  relators. 
They  are  not  seeking  to  suspend  the  execution  of  any  judgment  given 
against  them.     The  suspensive  appeal  which  has  been  granted  to  them 
simply  keeps  the  property  in  the  hands  of  the  executor.    Under  this 
atate  of  facts,  a  bond  for  costs  is  all  that  they  should  be  held  to  give. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  rule  herein 
granted  be  made  absolute,  and  that  the  parish  judge  of  the  parish  of 
Bt.  Mary  be  ordered  to  grant  to  the  relators  a  suspensive  appeal  from 
<iie  judgment  by  them  complained  of  upon  their  furnishing  bond  in  the 
sum  of  one  hundred  dollars. 
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No.  5651. 
W.  BoDEiN  Kbenb  V,  Gborgb  Guibr  and  Sheriff. 

The  property  of  a  ootator  is  not  saliJected  to  the  legal  mortgage  of  the  minor.  Bnt,  by  ihe 
term  ootator,  mast  be  anderstood  the  person  who  beoomes  so  by  the  ftilflllment  of  the 
zeqnlrementa  of  law. 

"Where  the  mother,  being  the  natural  tatrix  of  her  minor  oUldren,  contracts  a  second  mar- 
riage, she  is  required,  preyions  to  the  marriage,  to  cause  a  £unily  meetiiig  to  be  con- 
Tened  for  the  purpose  of  determining  whether  she  shall  remain  tateix  after  the  marriage. 
If  she  fUls  in  this  dnty  she  loses  the  tutorship  ijwo  faeto.  In  such  a  case,  the  children 
of  a  previous  marriage  have  a  legal  mortgage  on  the  property  of  the  new  husband  finr 
the  acts  of  the  tutorship  thus  nnlawfttlly  kept  by  the  mother,  reckoning  from  the  day  on 
whioh  the  new  marriage  took  place. 

APPEAL  from  Thirteenth  Jadicial  District  Court,  parish  of  Carroll. 
Eoughf  J.    J.  W,  Montgomery  and  F,  F,  Montgomery^  for  plaintilT 
and  appellee.    Leonard  dt  Kennedy ^  for  defendant  and  appellant. 

Taliaferro,  J.  This  is  an  injanotion  suit.  The  defendant,  in  in- 
junction, George  Guier,  a  judgment  creditor  of  Horace  B.  Tibbetts  for 
a  large  amount,  caused  a  fieri  fcuiaa  to  issue  and  seized  a  plantation, 
called  "  Hollybrook,*'  which  was  advertised  for  sale  by  the  sheriff. 
The  plaintiff  enjoined  the  sale  of  the  property,  alleging  herself  to  be 
the  owner  of  the  plantation  seized,  and  in  possession  thereof  under 
good  and  lawful  title. 

The  facts,  as  we  learn  them  from  the  record,  seem  to  be  that  the 
plaintiff  and  his  brothers  and  sisters  inherited  a  large  estate  in  the 
parish  of  Carroll,  from  the  succession  of  their  father,  J.  Wiftllace  Keene,. 
who  died  in  the  year  1853  j  and,  subsequently,  as  legatees  under  the 
will  of  their  grandfather,  W.  B.  Keene,  who  died  in  1857,  the  petitioner 
and  his  coheirs  received  a  large  and  valuable  amount  of  property . 
that  the  petitioner  and  his  coheirs  were  at  that  period  minors  and. 
their  mother  was  their  duly  appointed  tutrix,  who  took  control  and 
management  of  their  entire  property )  that  their  mother  and  tutrix,  in 
the  month  of  December,  1857,  intermarried  with  Horace  B.  Tibbetts^. 
without  the  calling  of  a  family  meeting  to  consider  the  propriety  of  the 
mother  being  retained  in  the  tutorship  and  authorizing  her  to  retain  it- 
after  her  second  marriage ;  that  the  administration  of  the  minors^  prop- 
erty was  carried  on  by  Mrs.  Tibbetts  and  husband  after  their  mar- 
riage, and  they  executed  a  bond  for  the  faithful  discharge  of  their 
duties  as  tutrix  and  cotntor ;  that  some  eighteen  months  after  their 
marriage  they  were  duly  appointed  by  legal  authority  tutrix  and  co- 
tntor to  the  minors. 

It  appears  farther  that  in  January,  lb60,  Horace  B.  Tibbetts  bought 
the  Holly  brook  plantation ;  that  on  the  tenth  of  October,  1866,  George 
Guier  recovered  a  judgment  in  his  favor  against  the  said  Tibbetts  for 
$21,000,  and  caused  it  to  be  recorded  on  December  22  following. 
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Id  1866  the  uodertntor  to  the  minors  filed  a  petition  in  the  proper 
eoart,  calling  upon  the  tutrix  and  cotntor  to  file  an  account  of  the 
tntorahip ;  an  account  was  filed  by  them  in  1868 ;  opposition  to  this  ac- 
oouDt  was  filed  by  the  petitioner,  Bodein  Keene,  R.  Subman  Keene 
and  Mary  Eeene,  who  had  then  attained  the  a^e  of  majority. 

Upon  an  examination  of  the  account  and  hearing  the  opponitions  the 
court  rendered  judgment,  fixing  a  balance  due  the  heirs  by  the  tutrix 
ud  cotutor  of  $150,000,  and  recognized  a  legal  mortgage  against  the 
property  of  the  tutrix,  to  date  and  take  effect  from  the  first  of  January, 
1854,  and  against  the  property  of  the  cotutor,  to  have  efi^ect  from  the 
first  of  January,  1858.  This  legal  mortgage  recognized  by  the  judg- 
ment has  been  kept  in  force  by  duly  recording  it  in  conformity  with 
law. 

An  execution  was  issued  on  the  judgment  so  obtained,  and  the  Hoi- 
lybrook  plantations  as  the  property  of  the  tutrix  and  cotutor,  contain- 
isg  eleyen  hundred  acres,  was  seized  and  sold  in  February,  1870,  and 
porohased  by  Bodein  Keene,  the  plaintiff  in  this  case,  at  the  price  of 
$5514,  and  went  into  possession  of  it  and  so  remained  in  undisturbed 
possession  until  April,  1873,  when  George  Guier  issued  execution  on 
his  judgment,  and  caused  the  said  plantation  to  be  seized  and  adver- 
tiaed,  and  to  restrain  the  sale  of  which  the  plaintiff  obtained  the  in- 
junction aforesaid. 

On  the  trial  of  the  case  in  the  lower  court,  judgment  was  rendered 
perpetuating  the  injunction,  and  a  judgment  of  nonsuit  against  the 
plaintiff  on  his  claim  for  damages. 

From  this  judgment  the  defendant,  Guier,  has  appealed. 

The  principal  question  for  solution  is:  Had  the  minors  Keene  a 
ktgal  mortgage  against  the  Hollybrook  plantation,  arising  from  their 
jodgment  against  their  tutrix  and  cotutor?  It  was  determined  by 
this  court  in  the  case  of  Emily  Hatcher  v.  Jackson,  21  An.  737,  that 
the  property  of  a  cotntor  is  not  subjected  to  the  legal  mortgage  of  the 
minor.  By  the  term  cotutor,  however,  we  understand  the  person  who 
becomes  so  by  the  fulfillment  of  the  requirements  of  law.  Where  the 
mother,  being  the  natural  tutrix  of  her  minor  children,  contracts  a 
second  marriage,  she  is  required,  previous  to  the  marriage,  to  cause  a 
family  meeting  to  be  convened  for  the  purpose  of  determining  whether 
ahe  shall  remain  tutrix  after  the  marriage.  If  she  fails  in  this  duty  she 
loses  the  tutorship  ipso  facto.  In  such  a  case  the  children  of  a  previous 
marriage  have  a  legal  mortgage  on  the  property  of  the  new  husband^ 
for  the  acts  of  the  tutorship  thus  unlawfully  kept  by  the  mother,  reck- 
oning from  the  day  on  which  the  new  marriage  took  place.  Civil  Code» 
Article  3316.  The  article  preceding  it,  3315,  has  the  same  force  and 
hearing.    There  is  a  legal  mortgage  on  the  property  of  persons  who^ 
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'without  having  been  appointed  tutors  to  minors  or  curators  of  inter- 
dicted or  absent  persons,  interfere  in  the  administration  of  their  prop- 
erty, reckoning  from  the  day  in  which  the  first  act  of  interference  waa 
done. 

Recurring  to  the  facts  of  the  case  before  us,  we  see  that  for  about 
eeventeen  months  succeeding  the  time  of  the  marriage,  embracing  too, 
an  important  period  of  their  administration  of  the  minors'  property, 
Mrs.  Eeene,  the  mother,  and  her  ''  new  husband,"  were  unauthorized 
to  exercise  the  functions  of  tutorship,  and  that  it  was  unlawfully  kept 
by  the  mother  at  least  during  that  period,  and,  consequently,  that  the 
penalty  prescribed  by  article  3316  of  the  Ciyil  Code  was  incurred,  viz  r 
that  of  subjecting  the  property  of  the  husband  to  the  legal  mortgage 
of  the  minors.  But,  in  order  to  fix  the  amount  of  the  liability  incurred 
during  the  period  the  tutorship  was  illegally  held  by  the  mother,  we 
must  remand  this  case  to  the  court  a  qtta  for  that  purpose.  The  record 
of  the  case  presented  to  this  court  is  extremely  meager,  and  contains 
no  data  by  which  such  liability  may  be  ascertained  by  this  court. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  an- 
nulled and  that  this  case  be  remanded  to  the  court  of  the  first  instance, 
to  the  end  that  the  indebtedness  and  liability,  if  any,  incurred  by  the 
mother  to  the  minors  during  the  time  that  intervened  between  the 
date  of  the  marriage  and  that  of  the  appointment  of  the  mother  and 
her  husband  to  the  offices  of  tutrix  and  cotutor  be  definitely  ascer- 
tained and  fixed. 


No.  5708. 

State  ex  rel.  John  Coleman  v.  Judge  of  the  Sixth  District  Court, 

Parish  of  Orleans. 

The  indorser  of  a  note  having  obtained  a  Bnspenaive  appeal  from  a  Judgment  against  him  as 
snchf  and  having  given  as  surety  on  the  appeal  bond  the  maker  ot  the  note,  against  whom 
a  separate  Judgment  was  rendered  in  the  same  suit,  and  the  parties  having  severed  in 
their  defense; 

Held—That  in  cases  previously  decided,  the  sufficiency  of  such  a  sucety  was  maintained, 
the  surety  and  principal  not  being  coappellants,  and  the  former  having  all  the  reqnislfeea 
prescribed  by  the  law. 

APPLICATION  for  a  writ  of  mandamus  and  prohibition  against  Sou* 
cieVf  Judge  of  the  Sixth  District  Court,  parish  of  Orleans.    J.  J>. 
Coleman,  for  relator.    Respondent  in  propria  personw. 

Howell,  J.  The  relator  obtained  a  suspensive  appeal  from  a  judg- 
ment against  him  as  indorser  of  a  note,  and  gave  as  surety  on  the 
appeal  bond  the  maker  of  the  note,  against  whom  a  separate  judgment 
had  been  rendered  in  the  same  suit,  the  parties  having  severed  in  their 
defense.    The  plaintiff  in  the  suit  moved  to  set  aside  said  appeal  on 
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the  ground  that  the  sarety  was  not  good,  and  each  as  the  law  requires. 
This  rale  was  made  absolute,  and  the  relator  asks  for  writs  of  man- 
damns  and  prohibition  against  the  district  judge  to  secure  the  benefit  of 
the  Bospensiye  appeal  and  prevent  the  issuance  of  an  execution.  The 
judge  answers  that,  in  his  opinion,  the  appeal  bond  furnished  by  the 
appellant  afforded  to  the  appellee  no  additional  protection  against  the 
judgment  debtors,  as  the  surety  and  principal  in  the  appeal  bond  are 
both  condemned  to  pay  the  same  debt,  although  in  different  decrees, 
and  the  property  of  each  is  bound  for  said  debt  under  the  said  judg- 
ments, and  further,  that  he  has  grave  doubts  about  the  solvency  of  the 
sarety,  because  there  are  three  executions  against  him  now  in  the 
hands  of  the  sheriff  unexecuted  and  unsatisfied. 

We  think  the  doctrine  in  State  ex  rel.  Wilson  v.  Judge  of  the  Seventh 
District  Court,  22  An.  262,  and  Greiner  v.  Pendergrast,  2  R.  235,  must 
control  this  case. 

In  those  cases  the  sufficiency  of  such  a  surety  was  maintained,  the 

surety  and  principal  not  being  coappellants,  and  the  former  having 

all  the  requisites  prescribed  by  the  law. 

It  is  therefore  ordered  that  the  writ  of  prohibition  herein  be  perpet- 
uated. 


No.  5690. 

Peter  Borbland  v.  Hbnrt  Lbokib.     Miss  M.  M.  A.  Calhoun, 

Intervener. 

In  tMs  conrt  the  intervenor  has  filed  an  affidaylt  in  which  she  charges  that  the  person  who 
represented  her  in  the  conrt  below,  had  no  anthority  to  do  so.  This  is  a  matter  which 
this  conrt  can  not  discuss  originally. 

APPEAL  from  the  Ninth  Judicial  District  Court,  parish  of  Grant. 
Oabarn,  J.  Jury  trial.  W.  0,  MeOinay  and  A.  Leme^  for  plaintiff 
aDd  appellee.  M.  A.  Hunter^  for  Henry  Leckie^  defendant  and  appel- 
lant. Oearge  W.  Lane,  for  M.  M.  A.  Calhoun,  intervenor  and  appel- 
lant. 

MoHGAN,  J.  Plaintiff  confessed  judgment  in  favor  of  defendant  for 
14700.  Execution  issued  thereon.  The  judgment  was  rendered  in 
Jannary  1874.    Execution  issued  in  February  following. 

Plaintiff  has  injoined  the  sale  of  the  property  seized  upon  the  ground 
that  the  judgment  was  obtained  through  fraud,  misrepresentations  and 
ill  practices  on  the  part  of  the  defendant,  through  his  attorney.  He 
avers  that  he  confessed  judgment  upon  the  condition  that  he  was  to 
bave  a  stay  of  execution,  and  to  be  furnished  with  supplies  sufficient 
to  enable  him  to  make  a  crop.  He  alleges  further  that  no  notice  of 
aeizure  was  served  on  the  judgment  debtor,  as  required  by  law. 
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M.  M.  A.  Calhonn  interyened  and  claimed  the  property  seized.  She 
also  injoined  the  sale  thereof  by  the  sheriff. 

Jadgment  was  given  io  favor  of  the  plaintiff,  with  $1000  damages, 
against  the  defendant.    Calhoun's  intervention  was  dismissed. 

Defendant  and  intervener  appeal.  Defendant  prays  that  the  injano- 
tion  be  dissolved  with  damages. 

There  was  no  stay  of  execution  stipulated  in  the  judgment,  and  the 
only  evidence  of  any  conditions  having  been  attached  thereto,  is  the 
testimony  of  the  plaintiff.  Even  if  such  testimony  would  avail  in  such 
a  case,  the  plaintiff  is  flatly  contradicted  by  the  defendant's  witness* 
We  must  therefore  take  tbe  judgment  to  be  an  unconditional  one. 

The  claim  of  the  intervener  is  not  substantiated  by  the  evidence* 
In  this  court  she  has  filed  an  affidavit  in  which  she  charges  that  the 
person  who  represented  her  in  the  court  below,  had  no  authority  to  da 
so.    This  is  a  matter  which  we  can  not  discuss  originally. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendants  dissolving  the  iig unction,  with 
costs  in  both  courts. 


No.  5591. 

The   State  of  Louisiana  v,  Matilda  Brown,  Martha  Browk 

and  Chapman  Epps. 

In  this  caae  no  aentence  haTing  been  pronoonoed,  and  no  fine  impoied  in  the  ooort  a  qua,  tho 
plea  to  the  Jurisdiction  of  this  court,  founded  on  article  74  of  the  oonstitation,  most  pre- 

VBfl. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  Ascen- 
sion. Flaggy  J.  Criminal  case.  M,  Marks,  District  Attorney,  for 
the  State,  appellant.  Nichols,  Fugh  <&  Winchester,  for  Chapman  Epps, 
defendant  and  appellee. 

Morgan,  J.  Chapman  Epps  was  indicted,  with  Matilda  and  Martha 
Brown,  for  murder.  On  the  trial  they  severed.  Epps 'was  tried,  and  a 
verdict  of  manslaughter  was  rendered  against  him.  He  applied  for  a 
new  trial,  which  was  granted,  and  a  change  of  venue  was  ordered. 
The  proceedings  were  transferred  to  the  parish  of  Ascension.  In  As- 
cension he  pleaded  autrefois  acquit,  .  The  plea  was  sustained. 

The  State  appeals. 

In  this  court  the  defendant  urges  that  we  are  without  jurisdiction  to 
investigate  the  case.  He  says  that  under  the  seventy- fourth  article  of 
the  constitution,  no  appeal  will  lie  in  criminal  cases  unless  the  punish- 
ment of  death  or  imprisonment  at  hard  labor,  or  a  fine  exceeding  three 
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huDdred  dollars  is  actually  imposed.  This  is  tLe  laognage  of  the  con- 
Btitation. 

In  the  case  of  the  State  t;.  Redding,  21  An.  188,  it  was  held  that 
this  court  has  jurisdiction  of  criminal  cases  on  questions  of  law  only, 
whenever  the  punishment  of  death,  or  imprisonment  at  hard  labor,  or 
afioe  exceeding  three  hundred  dollars,  is  actually  imposed. 

Id  the  case  of  the  State  v.  Gay,  22  An.  460,  the  accused  appealed 
from  an  order  granting  to  the  State  a  rehearing  of  a  motion  to  dis- 
charge. He  was  never  sentenced.  We  said  :  "  No  appeal  lies  to  this 
conrt,  in  a  criminal  case,  unless  a  sentence  of  a  certain  maguitude  has 
been  imposed."    The  appeal  was  dismissed. 

Id  the  case  of  the  State  v.  Welsh  and  Fagan,  23  An.  142,  the  defend- 
ants were  indicted  for  murder  and  found  guilty  of  manslaughter.  A 
motion  for  a  new  trial  was  made  on  their  behalf,  which  was  granted. 
From  the  order  granting  the  new  trial  and  continuing  the  case  the 
State  appealed.  The  appeal  was  dismissed  upon  the  ground,  no  appeal 
lies  to  this  conrt  in  criminal  cases  except  when  a  sentence  of  a  certain 
severity  has  been  actually  imposed. 

In  the  case  now  before  us  no  sentence  was  pronounced,  and  no  fine 
was  imposed.  Under  the  authorities  quoted  the  plea  to  our  jurisdic- 
tion must  prevail. 

Appeal  dismissed. 


No.  3440. 
John  Anderson  i;.  J.  1.  Arnette  and  Wheless  &  Pratt. 

Where  the  coart,  opening  at  ten  o'clock,  the  defendant's  counsel  came  into  conrt  at  twenty 
minntee  past  ten  and  lonnd  his  case  had  been  submitted,  the  Jndge  a  qito  did  not  err  in 
nfiuing  to  reinstate  it.  The  testimony  shows  that  the  case  was  not  taken  np  oat  ot  its 
regular  order,  and  defendant's  counsel  gave  no  good  reason  why  he  was  not  present.  If 
he  ohose  to  take  the  risk  of  his  case  not  being  reached  during  his  absence,  he  must  take 
the  result  of  his  risk. 

living  the  existence  of  a  commercial  partnership,  service  on  one  of  the  members  is  good 
against  all,  but,  after  i^  dissolution,  any  member  intended  to  be  sued,  must  be  served 
witii  a  separate  citation. 

The  supplemental  answer  of  Wheless,  in  which  he  claims,  in  reconvention.  Judgment  against 
Anderson  for  an  amoxmt  alleged  by  him  to  be  due  to  the  Arm  ot  Wheless  &  Pratt,  of 
which  firm  he  asserts  himtolf  to  be  the  liquidating  partner,  does  not  authorize  a  Judg- 
ment on  Anderson's  original  demand  against  Pratt,  who  was  not  cited. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    OoUens^ 
J.    Budd  d  Qrover,  for  plaintiff  and  appellee.    Brecmx,  Fenner  A 
EaUj  for  defendants  and  appellants. 

Morgan,  J.    This  case  had  been  several  times  continued  in  the  lower 
conrt.    After  being  partially  tried  it  was  continued  to  a  certain  day. 
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Under  the  law  as  it  then  stood,  oases  in  that  condition  were  placed  at 
the  foot  of  the  trial  list  of  the  cases  regularly  fixed  for  that  day.  The 
conrt  opens  at  ten  o'clock.  At  twenty  minutes  past  ten  defendants' 
counsel  came  into  court,  and  found  that  his  case  had  been  submitted. 
The  testimony  shows  that  the  case  was  not  taken  up  out  of  its  regular 
order. 

Defendants  moved  to  reinstate  the  case,  but  the  judge  refused  to  do 
so,  and  we  can  not  say  that  he  erred,  as  the  counsel  who  represented 
the  defendants  gave  no  good  reason  why  he  was  not  present.  He  knew 
that  the  court  met  at  ten  o*clock  in  the  morning.  He  does  not  show 
any  cause  which  prevented  him  from  being  present  when  the  conrt  waa 
opened.  If  he  chose  to  take  the  risk  of  his  case  not  being  reached 
during  his  absence,  he  must  take  the  result  of  his  risk. 

It  is  claimed  that  the  judgment  against  Pratt  is  null  and  void  because 
no  service  was  made  upon  him.  Wheless  &  Pratt  bad  been  commer- 
cial partners.  The  partnership  had  been  dissolved.  Wheless  was  the 
liquidator  thereof.  He  alone  was  cited.  Pratt  could  not  be  found. 
Wheless  answered.  Subsequently,  he  filed  a  supplemental  answer, 
and,  as  liquidating  partner  of  Wheless  &  Pratt,  reconvened  against 
Anderson,  the  plaintiff,  alleging  an  indebtedness  by  him  to  the  firm  of 
Wheless  &  Pratt. 

We  are  to  determine  whether  the  service  on  Wheless  was,  in  law,  a 
service  on  Pratt,  and,  if  not,  whether  the  supplemental  answer  of 
Wheless,  in  which  he  alleges  that  he  is  the  liquidating  partner  of 
Wheless  &  Pratt,  brings  him  into  court. 

We  think  not.  During  the  existence  of  a  commercial  partnership^ 
service  on  one  of  the  members  is  good  against  all;  but  after  its  disso- 
lution every  member  intended  to  be  sued,  must  be  served  with  a  sep- 
arate citation.  C.  P.  198;  Gaiennie  t;.  Akin,  17  La.  42;  Kearney  v. 
Fenner,  14  An.  870. 

The  supplemental  answer  of  Wheless,  in  which  he  claims  judgment 
against  Anderson  for  an  amount  alleged  by  him  to  be  due  to  the  fLrok 
of  Wheless  &  Pratt,  of  which  firm  he  asserts  himself  to  be  the  liqui- 
dating partner,  does  not  authorize  a  judgment  o^  Anderson's  original 
demand  against  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court,  as  regards  the  defendant  Pratt,  be  avoided,  annulled 
and  reversed,  and  that  as  against  the  defendant  Wheless,  it  be  affirmed , 
the  costs  as  regards  Pratt  to  be  borne  by  the  appellee ;  those  against 
Wheless  to  be  paid  by  him. 
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No.  5660. 

D.  R.  Carboll  &  Co.  v»  H.  T.  Bridewbll.    Mrs.  Lizzie  Hamilton, 

Inter  voD  or. 

The  interrention  ia  diamiMed.    The  interyenor  has  neither  alleged  nor  proved  that  she  ia  a 

creditor  of  tlM  defendant,  whoae  property  iraB  sequestered. 
If  the  interrenor  had  a  lessor's  privilege,  it  should  have  been  asserted  before  the  sequestered 

property  was  released  on  bond.    No  fhtnd  and  collosion  are  shown  between  the  plaintiflGs 

and  the  defendant. 
The  intervenor  can  not  nrge  irregnUuritiea  in  the  salt,  such  as  insafficiency  of  the  bond  or 

aflldavit  on  which  the  sequestration  issued. 

APPEAL  from  the  Thirteenth  Judicial  District  Coart,  parish  of  Mad- 
ison. Sough,  J.  James  T.  Coleman,  for  plaintiff  and  appellee, 
B.  B,  Morrissont  curator  ad  hoc,  for  defendant  and  appellee.  JS.  D.  dt 
W,  Farrar,  E.  H.  Farrar,  for  intervener  and  appellant. 

Wtlt^  J.  Plaintiffs  sned  the  defendant  on  his  three  promissory 
noteSy  amounting  in  the  aggregate  to  $4073  47,  and  claiming  a  vendor's 
privilege  on  the  mules,  and  a  furnisher  of  supplies'  lien  on  the  crops 
raised  on  the  Connor  plantation  during  the  year  1873,  sequestered  eight 
moles  and  eighty-eight  bales  of  cotton. 

On  the  twenty-third  December,  1873,  soon  after  the  seizure,  the  de- 
fendant procured  a  release  on  bond  of  said  property,  Mrs.  Lizzie  Ham- 
Hton,  the  owner  of  said  plantation,  being  one  of  the  sureties  on  said 
bond.  Subsequently,  to  wit:  on  May  12,  1874,  Mrs.  Hamilton  filed  a 
petition  of  intervention,  alleging  that  she  was  the  lessor  of  the  Connor 
place;  that  the  property  sequestered  was  the  crops  grown  on  said 
plantation,  and  the  movables  thereon  situated ;  that  she  had  a  lien  on 
those  crops  as  lessor  superior  to  that  of  the  plaintiffs*  lien  for  supplies; 
that  she  was  surety  on  the  release  bond ;  that  the  writ  of  sequestration 
had  illegally  issued,  for  the  reasons  assigned  in  a  motion  to  dissolve  the 
same  therewith  presented  and  filed,  tq  wit :  for  the  reasons  that  the 
writ  had  issued  without  any  affidavit,  and  that  the  order  had  been 
made  by  an  incompetent  judge ;  that  she  had  been  induced  to  become 
surety  lor  the  defendant  by  representations  made  to  her  by  him  to 
the  effect  that  he  did  not  owe  the  debt  sued  on ;  that  a  suit  had  previ- 
ously been  brought  against  him  in  the  State  of  Mississippi  by  the  same 
parties  on  the  same  cause  of  action  ;  that  the  writ  of  sequestration  had 
been  illegally  obtained,  and  that,  if  she  would  go  on  his  bond,  he  would 
•hip  her  cotton  to  pay  her  lease;  that,  owing  to  his  noncompliance 
with  this  agreement,  and  owing  to  a  writ  of  provisional  seizure  obtained 
by  her  to  secure  her  rights,  the  defendant  had  threatened  to  revenge 
himself  upon  her  by  allowing  judgment  to  go  by  default  against  him 
in  this  suit,  in  order  that  he,  being  insolvent,  she  might  be  held  liable 
on  the  release  bond ;  that  he  had  written  a  threatening  letter  to  her  to 
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that  effect }  that  he  had  also  written  a  letter  to  his  couDsel,  diamissing 
him  from  his  employment,  and  withdrawing  all  defense  in  this  salt; 
that  she  had  reason  to  believe,  and  did  believe,  that  the  defendant  had 
willfully,  corruptly  and  maliciously  corresponded  with  the  platntiffB  or 
their  representatives,  agreeing  to  confess  judgment,  or  permit  the  same 
to  be  taken  by  default,  with  a  recognition  of  the  validity  and  legality 
of  the  writ  of  sequestration,  so  as  thereby  to  hold  her  liable  on  the 
release  bond,  and  to  force  her  to  pay  his  debts,  and  in  that  manner  to 
secure  his  revenge. 

The  relief  she  prayed  for  was,  that  her  privilege  as  lessor  be  recog- 
nized as  superior  to  that  of  plaintiffs;  that  she  be  allowed  to  file  a 
motion  to  dissolve  the  sequestration  on  the  grounds  above  mentioned, 
and  that  the  court  act  on  said  motion,  and  dissolve  the  sequestration. 

On  second  June,  1874,  the  intervenor  filed  a  supplemental  petition 
alleging  that  the  plaintiffs  and  the  defendant  had  conspired  to  perpe- 
trate a  fraud  upon  her;  that  in  order  to  escape  a  criminal  prosecution 
in  the  State  of  Mississippi,  threatened  to  be  instituted  against  him 
there  by  plaintiffs,  the  defendant  had  consented  to  let  this  case  in  Lou- 
isiana go  by  default,  for  the  purpose  of  holding  her  liable  on  the  illegal 
release  bond;  that  in  execution  of  that  agreement  the  counsel  for 
plaintiffs  had  drawn  up  the  answer  which  was  copied  by  Bridewell,  and 
filed  by  the  counsel ;  that  she  has  a  direct  interest  in  the  suit  as  far  as 
the  sequestration  was  concerned,  for  the  reasons  above  given. 

To  this  intervention  the  plaintiffs  excepted : 

First — That  the  intervenor  can  not  urge  irregularities  in  the  suit  be- 
tween the  original  parties,  such  as  the  insufficiency  of  the  bond  and 
oath  on  which  the  sequestration  issued,  nor  can  she  plead  any  excep- 
tion to  dismiss  the  action. 

Second — The  intervenor  can  not,  without  the  consent  of  plaintiffo, 
substitute  herself  in  the  place  of  defendant. 

Third — The  intervenor  shows  no  sufficient  cause  for  the  intervention. 

The  exception  was  referred  to  the  merits,  and  the  plaintiffs  answered 
the  intervention.  At  the  trial  the  court  gave  judgment  for  the  plaintiffs 
and  dismissed  the  intervention  with,  costs.  The  intervenor  alone  has 
appealed. 

There  are  several  reasons  why  the  judgment  under  review  should 
remain  undisturbed : 

First — The  intervenor  has  neither  alleged  nor  proved  that  she  is  a 
creditor  of  the  defendant,  whose  property  was  sequestered. 

Second — If  the  intervenor  had  a  lessor's  privilege,  it  should  have  been 
asserted  before  the  property  was  released  on  bond. 

Ihird — No  fraud  and  collusion  are  shown  between  the  plaintiib  and 
the  defendant. 
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Fourth — ^The  ioterveDor  can  not  urge  irregalaritiea  in  the  suit,  such 
M  insafficieDcy  of  the  bond  or  affidavit  on  which  the  sequestration 
ittned.    See  21  An.  118,  and  authorities  there  cited. 

Judgment  affirmed. 

Rehearing  refused. 


Morgan,  J.,  cUaseniing.  The  intervenor  was  the  lessor  of  the  plan- 
tation. Upon  the  crop  made  thereon  and  the  movables  used  in  grow- 
ing it,  she  had  a  privilege  superior  to  the  plaintiffs,  who  furnished  the 
sapplies.  It  is  true  that  the  property  seized  by  the  plaintiffs  was 
bonded,  and  that  the  intervenor  went  on  the  bond.  Still  the  bond 
represents  the  property,  and  upon  the  property  her  lien  and  privilege, 
superior  to  the  plain tiffsV is.  I  think,  incontestible.  I  am,  therefore, 
of  opinion  that  the  district  judge  erred  in  dismissing  the  intervention. 
I  therefore  dissent  from  the  opinion  just  pronounced. 


' 


No.  5683. 
Ambrose  et  al.  v.  Madison  Marsh. 

Where  tlie  property  of  the  sacceaaion  was  offered  for  sale  for  cash,  said,  no  one  bidding,  it 
yru  immediately  offered  on  the  terms  of  credit  designated  in  the  order,  and  was  adjudi- 
cated to  the  administrator  thereof,  who  directed  the  sheriff  to  adjudicate  it  to  one  Mrs. 
Smmons,  a  person  having  no  real  intention  of  purchasing,  but  receiving  the  adjudication 
only  as  an  act  of  Iriendship  to  the  administrator  ; 
Held— That  the  succession  never  was  divested  of  the  property. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Fe- 
liciana. Deioing,  J.  Jury  case.  H,  A.  Cross  <&  Pipkin,  for  plaintififo 
and  appellees.  0.  MoVea  and  D,  J.  Wedge,  for  defendant  and  ap- 
pellant. 

Morgan,  J.  Defendant  was  the  administrator  of  the  estate  of  Mrs. 
Priscilla  Ambrose.  Her  estate  consisted  of  a  certain  piece  of  ]and 
situate  in  the  parish  of  East  Feliciana,  which  was  appraised  at  $1000. 

Plaintiffs  are  heirs  of  Mrs.  Ambrose,  and*  were  minors  when  the 
succession  of  their  parent  was  opened. 

Defendant  was  the  husband  of  one  of  the  coheirs. 

The  administrator  applied  for  the  sale  of  the  property  belonging  to 
the  estate  for  the  purpose  of  paying  the  debts.  The  order  was  that 
the  property  ''be  sold  for  cash,  provided  it  brings  its  appraisement; 
and  if  not,  that  it  be  reoffered  for  sale  on  a  credit  of  twelve  months." 

The  property  was  offered  for  sale  for  cash,  and,  no  one  bidding,  it 
was  immediately  offered  on  the  terms  of  credib  designated  in  the  order. 
According  to  the  return  of  the  sheriff  'Mt  was  adjudicated  to  Madison 
Mttsh,  but  by  order  of  the  said  Marsh,  it  was  adjudicated  to  Mrs.  S. 
J.  Simmons  for  the  price  of  $500." 
16 
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The  heirs — at  least  these  plaintiffs — ^now  acGepting  the  snecession  of 
their  mother  claim  to  be  pat  in  possession  of  the  property  left  by  her,, 
alleging  that  the  title  thereto  has  never  been  legally  divested  from 
them ;  that  the  sale  thereof  was  made  without  the  observance  of  the 
formalities  required  bylaw;  that  the  real  purchaser  thereof  was  Marsh, 
the  administrator,  and  that  Mrs.  Simmons  was  a  party  interposed,  wha 
bad  no  real  intention  of  purchasing  the  property,  but  received  the  ad- 
judication only  as  an  act  of  friendship  to  Marsh. 

Either  of  the  positions  assumed  by  plaintiffs  is  sufficient  to  strike 
the  proceedings  complained  of  with  nullity,  and  they  are  both  sup- 
ported by  the  evidence. 

The  law  provides  that  when  property  is  offered  for  sale  for  caab, 
and  does  not  bring  the  amount  required  by  the  statute,  it  shall  be  re- 
offered  after  a  publication  of  fifteen  days. 

It  is  even,  if  possible,  more  explicit  that  administrators  of  estates 
shall  not  purchase  property  belonging  to  the  estates  which  they  ad- 
minister, except  in  certain  specified  cases.  The  evidence  satisfies  na 
that  Mrs.  Simmons  was  a  mere  party  interposed,  and  that  in  reality 
Marsh  was  the  real  purchaser.  Under  these  circumstances  the  jury 
were  right  in  decreeing  that  the  property  in  question  belonged  to  the 
succession  of  Mrs.  Ambrose. 

Judgment  affirmed. 


No.  5580. 
Charles  E.  Alter  v,  S.  0.  Nelson  &  Co. 

ThiA  suit  was  brought  to  revive  a  Jadgment  in  solido  against  defendants,  Kelson  &  Co.* 
serving  citation  only  on  Nelson.  In  bar  of  the  prooeeding  he  pleaded  his  dischArge  in 
bankruptcy.  It  was  a  vain  thing  to  cite  him,  because  he  could  not  be  held  personally 
liable,  and  whether  or  not  a  judicial  mortgage  should  be  perpetuated  against  the  bank- 
rupt's estate  by  reviving  the  Judgment,  was  a  question  that  might  interest  the  assignee, 
the  special  representative  df  the  ordinary  creditors,  bul  it  in  no  manner  concerned  the 
bankrupt,  who  had  surrendered  his  entire  estate. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Saucier^ 
J.  Frank  L.  Eichardson^  for  plaintiff  and  appellant.  Breaux^ 
Fenner  dk  Hall,  Byams  <&  Joimm,  for  defendant  and  appellee. 

Wtly,  J.  On  the  sixteenth  June,  1868,  the  plaintiff  recovered  judg- 
ment against  the  defendants  in  solido  for  $25,000.  On  tenth  of  Jane, 
1873,  he  brought  this  suit  to  revive  said  judgment,  serving  citation 
only  on  S.  O.  Nelson. 

In  bar  of  the  prooeeding  the  defendant,  S.  O.  Nelson,  pleaded  his 
discharge  in  bankruptcy.  The  court  gave  judgment  for  this  defendant, 
and  the  plaintiff  appeals. 
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We  think  the  court  did  not  err.  The  discharge  in  bankruptcy  re- 
leased the  defendant  from  paying  the  judgment.  And  if  the  object  of 
the  plaintiff  was,  as  he  says,  merely  to  avert  prescription  of  the  judg- 
ment in  order  to  preserve  the  judicial  mortgage  resulting  from  record- 
ing the  judgment  in  the  parish  of  Iberia,  where  the  defendants  owned 
immovable  property,  that  object  could  not  be  accomplished  by  citing 
the  defendant,  a  discharged  bankrupt,  who  was  without  interest. 

It  was  a  vain  thing  to  cite  him,  because  he  could  not  be  held  person- 
ally liable;  and  whether  or  not  a  judicial  mortgage  should  be  perpet- 
uated against  the  bankrupt's  estate  by  reviving  the  judgment  was  a 
question  that  might  interest  the  assignee,  the  special  representative  of 
the  ordinary  creditors,  but  it  in  no  manner  concerned  the  bankrupt, 
who  had  surrendered  his  entire  estate. 

Judgment  affirmed. 

Behearing  refused. 


No.  5567. 

Bank  of  America  v.  Septime  Fortier.    Third  opposition  of  E.  J. 
Gay  &  Co.    Third  opposition  of  Citizens'  Bank. 

Appelant  gftve  no  bond  nnder  the  order  for  a  saspendve  appeal,  but  gave  bond  after  getting 
an  order  for  a  devolative  one.  This  was  not  an  abandonment  of  an  appeal.  There  is 
no  appeal  until  the  bond  is  giTOD,  it  matters  not  how  many  orders  of  appeal  have  been 
granted. 

Ai  the  aheriff  is  a  mere  depositary,  in  this  case,  of  the  fands  sought  to  be  distributed,  he 
has  no  interest  in  the  controversy,  and  need  not  be  made  a  party  to  this  appeal. 

The  fomiahers  of  supplies  or  cash  actually  used  for  the  cultivation  of  a  plantation  have  a 
privilege  on  the  crops  of  that  year,  and  it  can  not  be  divested  by  any  prior  mortgage, 
whether  legal,  conventional,  or  judicial,  or  by  any  seizure  and  sale  of  the  land  while 
sneh  crops  are  on  it,  and  such  privilege  bears  on  the  growing  crop. 

Ai  agahist  the  Citizens'  Bank  holding  a  conventional  mortgage  recorded  in  January,  1868, 
E.  J.  Gay  &  Co.  have  no  preference  for  the  supplies  they  furnished  the  defendant  trorxk 
January  till  April  23, 1973,  because  their  claim  was  not  recorded  on  the  day  the  contract 
was  entered  into.  Privileges  are  ttrieti  juris,  and  persons  desiring  to  affect  third  i»ar< 
ties  therewiUi  must  register  them  in  the  manner  required  by  law. 
Conitmiog  articles  3273  and  3274  Revised  Code,  so  as  to  give  eftect  to  both,  the  conclusion  is 
that  privileges  have  effect  as  to  third  persons  generally  from  the  date  of  their  registry ; 
but,  for  a  privilege  to  have  a  preference  over  an  existing  mortgage,  it  must  be  recorded 
on  the  day  the  contract  out  of  which  it  arises  was  entered  into. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St. 
James.  Flagg,  J.  Johnson  d  Denis,  for  plaintiff  and  appellee. 
Barrow  dt  Pope,  for  E.  J.  Gay  &  Co.,  third  opponents  and  appellees. 
A»  Fiiot^  Legendre  dt  FochS,  for  the  Citizens'  Bank,  third  opponent  and 
appellant. 

Wyly,  J.  This  is  a  eoutroversy  hetween  Edward  J.  Gay  &  Co., 
priTilege  creditors  for  $1847  43,  and  the  Citizens'  Bank^  a  conventional 
mortgage  creditor  for  (6000,  for  the  balance  of  the  proceeds  remaining 
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after  the  payment  of  plaintiff's  mortgage,  ander  which  the  Felicity 
plantation,  belonging  to  the  defendant,  was  sold  on  the  seventh  of  Jane, 
1873. 

Plaintiff  bought  the  mortgaged  property  for  $20,500,  and  after  satis- 
fying its  own  judgment,  costs  and  taxes,  there  remained  $2339  69, 
which  phiin  tiff  retained  to  pay  the  proportion  of  taxes  on  said  property 
for  1873  up  to  the  time  of  the  adjudication,  and  to  be  applied  to  such 
privilege  and  mortgage  creditors  as  might  be  entitled  to  it. 

It  is  conceded  that  plaintiff  is  entitled  to  apply  $284  90  of  the  fund 
on  hand  to  the  payment  of  the  taxes,  for  1873,  leaving  $2054  79  as  the 
sum  in  coutroversy  between  Edward  J.  Gay  &  Co.  and  the  Citizens' 
Bank. 

The  court  below  decided  that  Edward  J.  Gay  &  Co.  are  entitled  to  a 
preference  over  the  Citizens'  Bank  in  the  distribution  of  this  fund,  and 
the  Citizens'  Bank  has  appealed. 

Edward  J.  Gay  &  Co.  moved  to  dismiss  the  appeal : 

First — Because  appellant  abandoned  its  suspensive  appeal  and,  there- 
fore, had  no  right  to  take  this  devolutive  appeal. 

Second — ^Because  the  sheriff  has  not  been  cited. 

Third — Because  the  certificate  of  the  clerk  to  the  transcript  ie  not 
sufficient. 

Appellant  gave  no  bond  under  the  order  for  a  suspensive  appeal,  bat 
gave  bond  after  getting  an  order  for  a  devolutive  appeal.  This  was 
not  an  abandonment  of  au  appeal.  There  is  no  appeal  until  the  bond 
is  given,  it  matters  not  how  many  orders  of  appeal  have  been  granted. 
20  An.  236. 

As  the  sheriff  is  a  mere  depositary  of  the  funds  sought  to  be  dis- 
tributed, he  has  no  interest  in  the  controversy,  and  need  not  be  made 
a  party  to  this  appeal.  20  An.  283;  1  An.  205;  2  An.  232;  5  An.  668; 
11  An.  486. 

The  defect  in  the  clerk's  certificate  to  the  transcript  has  been  cor- 
rected under  a  writ  of  certiorari  issued  by  this  court. 

The  motion  is  therefore  denied. 

On  the  Merits. 

Edward  J.  Gay  &  Co.  claim  a  privilege  as  furnishers  of  supplies  and 
cash  for  the  crop  of  1873,  standing  at  the  time  of  the  sale,  Jane  7«  1873. 

The  Citizens'  Bank  is  a  conventional  mortgage  creditor,  next  in  rank 
to  plaintiff,  and  its  mortgage  was  recorded  on  January  27,  1868. 

The  Citizens'  Bank  opposes  the  privilege  claim  set  up  by  Edward  J. 
Gay  &  Co.  on  the  following  grounds : 

First— The  crop  of  18^3  on  the  Felicitd  plantation,  at  the  time  of  the 
sale,  was  a  standing  crop,  an  immovable  and  part  of  the  land.  Revised 
Code  465,  and,  therefore,  it  was  subject  to  the  bank's  mortgage. 
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Second — ^Edward  J.  Gay  &  Co.'s  privilege  having  been  recorded  on 
the  second  of  June,  1873,  and  resting  on  an  open  account,  dated  April 
28, 1873,  was  recorded  too  late  to  affect  the  Citizens^  Bank  mortgage 
over  the  crop  as  part  of  the  immovable — the  plantation. 

Tkird — The  inscription  of  said  privUege  was  defective  in  not  con- 
taining a  description  of  the  property  affected  thereby. 

By  article  3217  Revise  i  Code  the  furnishers  of  supplies  or  cash  ac- 
tually used  for  the  cultivation  of  a  plantation  have  a  privilege  on  the 
crops  of  that  year,  and  it  shall  not  be  divested  by  any  prior  mortgage, 
whether  legal,  conventional,  or  judicial,  or  by  any  seizure  and  sale  of 

the  land  while  such  crops  are  on  it  and  such  privilege  bears  on  the 
growing  crops. 

Article  123  of  the  constitution  provides,  among  other  things,  that 
'' no  mortgage  or  privilege  shall  hereafter  affect  third  parties,  unless 
recorded  in  the  parish  where  the  property  to  be  affected  is  situated ;" 
and  "the  General  Assembly  shall  provide  by  law  for  the  registration 
of  all  mortgages  and  privileges." 

In  the  Revised  Code,  under  the  title  *'  How  privileges  are  preserved 
and  recorded,"  we  find  the  following  articles  : 

^273 — "  Privileges  are  valid  against  third  persons  from  the  date  of 
recording  of  the  act  or  evidence  of  indebtedness  as  provided  by  law." 

3274 — ''No  privilege  shall  have  effect  against  third  persons,  unless 
recorded  in  the  manner  required  by  law  in  the  parish  where  the  prop- 
erty to  be  affected  is  situated.  It  shall  confer  no  preference  on  the 
creditor  who  holds  it  over  creditors  who  have  acquired  a  mortgage, 
nnless  the  act  or  other  evidence  of  the  debt  is  recorded  on  the  day  the 
contract  was  entered  into." 

As  against  the  Citizens^  Bank  holding  a  conventional  mortgage  re- 
corded in  January,  1868,  Edward  J.  Gay  &  Co.  have  no  preference  for 
the  Buppliee  they  furnished  the  defendant  from  January  till  April  23, 
1873,  because  their  claim  was  not  recorded  on  *Hhe  day  the  contract 
was  entered  into."  They  failed  to  comply  with  the  requirement  of 
article  ^^4,  and,  therefore,  are  not  entitled  to  the  preference  it  accords. 
Privileges  are  stricti  juris,  and  persons  desiring  to  affect  third  parties 
therewith  must  register  them  iu  the  manner  required  by  law. 

The  counsel  of  Edwdrd  J.  Gay  &  Co.  insists  that,  as  under  article 
3273,  privileges  have  effect  as  to  third  persons  from  the  date  of  registry, 
that  article  should  govern  this  case ;  if  otherwise,  great  inconvenience 
will  resalr,  and  parties  ^ill  be  forced  to  go  to  the  place  where  the 
property  is  situated  to  contract,  so  the  act  may  be  recorded  on  the  same 
day. 

Construing  articles  3273  and  3274  so  as  to  give  effect  to  both,  we 
conclude  that  privileges  have  effect  as  to  third  persons  generally  from 
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the  date  of  their  registry ;  bat  for  a  privilege  to  have  a  preference  over 
an  existing  mortgage  it  must  be  recorded  on  the  day  the  contract  out 
of  which  it  arises  was  entered  into. 

As  against  ordinary  creditors,  Edward  J.  Gray  &  Co..  acquired  a  pref- 
erence nnder  article  3273  from  the  day  of  the  registry  of  their  claim. 

To  oast  prior  mortgage  creditors  or  to  acqaire  a  preference  over  them, 
these  privilege  creditors,  however  inconvenient,  should  have  recorded 
their  privilege  on  the  day  the  contract  was  made,  or  the  day  it  was 
acquired,  becaase  this  was  required  in  the  unambiguous  language  of 
article  3274. 

And  this  was  the  view  of  the  law  taken  by  this  court  in  the  cases  of 
Foley  V.  Hagan,  23  An.  286,  and  Marmillon  v.  Archinard,  24  An.  610. 
See  also  23  An.  271,  694;  25  An.  232;  26  An.  80.  See  also  Dunning  v. 
Coleman,  lately  decided. 

In  regard  to  the  inconvenience  that  may  arise  from  this  interpreta- 
tion of  the  law  the  court  is  not  responsible,  since  it  can  only  decide 
what  the  law  is,  not  what  it  should  be. 

Our  conclusion  is  that  the  Citizens'  Bank  has  a  preference  over  Ed- 
ward J.  Gay  &  Co.  on  the  funds  in  controversy. 

It  is  therefore  ordered  that  tlie  judgment  herein  be  amended  so  aa  to 
reject  the  demand  of  the  opponents,  Edward  J.  Gay  &  Co.,  with  coats, 
and  to  require  the  funds  remaining,  after  the  settlement  of  plaintifl^a 
execution,  costs  and  all  taxes,  as  fixed  in  the  decree  herein,  to  be  paid 
over  to  the  Citizens'  Bank,  in  part  payment  of  its  mortgage  and  aa 
amended  that  the  judgment  be  af&rmed,  Edward  J.  Gay  &  Co.,  paying 
costs  of  this  appeal. 

Rehearing  refused. 


No.  5555. 
State  of  Louisiana  v.  H.  H.  Willers. 

Defamation  by  libel  is  the  offense  charged.  Sections  ^4  and  1051  B.  S.,  take  this  case  ont  of 
the  strict  roles  of  the  common  law,  and  the  parport  only  of  the  libelous  letter  as  givon 
in  the  information  is  snflScient.  It  was  not  essential  that  the  information  should  haye 
alleged  that  the  letter  was  written  in  the  German  language  in  order  to  permit  the  State 
to  introduce  the  letter  and  an  authorized  translation.  The  law  of  evidence  upon  thla 
subject  is  complied  with,  if  the  matter  or  purport  of  the  instrument  offered  conform  to 
the  purport  and  description  thereof  in  the  information.  The  law  did  not  require  tho 
libelous  letter  to  be  set  out  in  full,  or  a  copy  of  it  to  be  contained  in  the  information. 

APPEAL  from  the  Fourth  Jndicial  District  Court,  parish  of  Ascension. 
Fkigg,  J.  Criminal  case.  M,  Marks,  district  attorney,  for  plaintiff 
and  appellee.  B.  K.  <&  Wm.  Sims,  Nichols  <&  Pugh,  for  defendant  and 
appellant. 

Howell,  J.    The  defendant  has  appealed  from  a  judgment  upon 
an  information  for  libel,  sentencing  him  to  pay  a  fine  of  three  hundred 
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and  fifty  dollars,  and  in  defaalt  of  paymoDt  to  be  confined  in  the  parish 
jail  for  six  months. 

The  information  charges  that  the  defendant  ^' did  maliciously  defame 
one  Pauline  Rose,  *  *  *  by  writing  a  certain  letter  containing 
libelous  words,  to  wit:  that  she  had,  on  the  evening  of  the  sixth  of 
Oetober,  1872,  •  •  ♦  committed  adultery  •  •  •  with  a  man 
designated  and  styled  by  said  Willers  as  an  engineer }  that  the  said 
Willers  sent  said  letter,  containing  said  libel,  to  said  C.  W.  Rose,  the 
huBband  of  the  said  Pauline  Rose,  with  the  malicious  intention  of  de- 
eming the  character  of  the  said  Pauline  Rose,  contrary  to  the  form 
of  the  statute,"  etc. 

To  prove  the  libel,  the  district  attorney  offered  in  evidence  a  letter 
written  in  the  German  language,  and  purporting  to  be  signed  by  the 
defendant,  and  to  which  objection  was  made  on  the  grounds: 

First — ^Tbat  the  alleged  libelous  letter  and  matters  charged  in  the 
information  are  set  forth  therein  in  the  English  language,  and  the  in- 
formation does  not  contain  an  allegation  of  any  letter  or  matters  writ- 
ten in  German  by  the  defendant. 

Second — That  no  evidence  is  admissible  of  a  libelous  letter  or  matters 
written  in  a  foreign  language,  unless  the  alleged  libelous  letter  or  mat- 
ters be  specifically  set  forth  in  the  information  in  such  language  in 
hoe  verba,  and  that  a  letter  written  in  German  is  inadmissible  to  prove 
an  alleged  libelous  matter  set  forth,  as  in  this  case,  in  the  English  lan- 
^age. 

Third — That  there  is  a  radical  variance  between  the  evidence  offered 
and  the  aUegations  of  the  information. 

The  defendant  also  excepted  to  an  interpreter  offered  to  translate  the 
German  letter  for  the  jury,  on  virtually  the  same  grounds. 

The  judge  did  not  err.  The  variance  between  the  material  allega- 
tioDB  and  the  proof  is  not  such  as  to  require  the  exclusion  of  the  evi- 
dence offered.  Defamation  by  libel  is  the  offense  charged.  The  law 
is:  *' Whoever  shall  maliciously  defame  any  person  by  making,  writ- 
ing, publishing,  or  causing  to  be  published  any  manner  of  libel,  shall, 
on  conviction  thereof,  suffer  fine  or  imprisonment,  or  both,  at  the  dis- 
eretion  of  the  court.''  R.  S.,  sec.  804;  and  section  1051  provides  that 
"lo  all  other  cases  (not  mentioned  in  the  preceding  sections)  when- 
ever it  shall  be  necessary  to  make  any  averments  in  an  indictment  as 
to  any  instrument,  whether  the  same  consists  wholly  or  in  part  of 
writing,  print  or  figures,  it  shall  be  sufficient  to  describe  such  instru- 
ment by  any  name  or  designation  by  which  the  same  may  be  usually 
known,  or  by  the  purport  thereof,  without  setting  out  any  copy  or /ao 
ekmle  of  the  whole  or  any  part  thereof." 

These  statutes  take  this  case  out  of  the  strict  rules  of  the  common 
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law,  and  the  parport  only  of  the  libelous  letter  is  given  in  the  infor- 
mation. We  do  not  think  it  was  essential  that  the  information  should 
have  alleged  that  the  letter  was  written  in  the  German  language  in 
order  to  permit  the  State  to  introduce  the  letter  and  an  authorized 
translation. 

The  law  of  evidence  upon  this  subject  is  complied  with  if  the  matter 
or  purport  of  the  instrument  offered  conform  to  the  purport  and  de- 
scription thereof  in  the  information^  as  was  the  case  here. 

The  evidence  was  properly  admitted. 

The  defendant  filed  a  motion  in  arrest  of  judgment  based  on  the 
same  matters;  and  the  same  reasons,  as  above  stated,  jnstify  the  district 
judge  in  overruling  it.  The  law  did  not  require  the  libelous  letter  to 
be  set  out  in  full,  or  a  copy  of  it  to  be  contained  in  the  information. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5615. 
Isaac  F.  Riley  v.  Heirs  of  E.  M.  Rilet. 

Here  two  married  women,  sisters,  are  sned  Jointly  as  heirs  of  their  mother.  Judgment  ift 
rendered  against  them  Jointly,  eaob  for  her  half  of  the  debt  against  their  ancestor. 
Neither  is  bound  to  pay  the  other's  share  of  the  debt.  When,  therefore,  they  sign  recip- 
rocally each  other's  appeal  bond,  each  becomes  bound  as  surety  for  the  other's  debt.  The 
authorities  cited  in  support  of  the  motion  to  dismiss  the  appeal  refer  to  cases  where  the 
surety  on  the  appeal  bond  is  bound  by  the  Judgment  to  pay  the  debt  for  which  he  standa 
surety.    The  motion  can  not  prevail. 

There  is  no  force  in  the  objection  that  the  answers  filed  by  the  defendants,  married  women, 
without  the  authorization  of  their  husbands,  are  without  efifect,  and  that  the  Judgment 
against  them  is  null,  inasmuch  as  tiiiey  were  not  in  legal  contemplation  in  court,  and  ooold 
not  stand  in  Judgment.  The  iietition  prays  that  the  husbands  be  cited  to  appear  and 
assist  their  wives  in  their  defense.  The  answers  are  that  defendants  appear  tmA  for 
answer,  etc.    This  is  sufficient,  and  fulfills  the  requirements  of  the  law. 

APP£AL  from  the  Fifth  Judicial  District  Court,  for  the  pariah  of 
£a6t  Baton'  Rouge.  Dewing,  J.  Jury  trial.  W.  F.  Keman  and 
Lyons,  for  plaintiff  and  appellee.  JD.  0.  Hardee,  Cross  <&  Fiphins,  Bice 
dt  WhUaker,  for  defendants  and  appellants. 

Taliaferro,  J.  There  is  a  motion  to  dismiss  this  appeal  on  the 
ground  that  each  defendant  is  surety  lur  the  other  on  their  appeal  bonds, 
and  it  is  contended  that  this  is  inadmissible  under  the  decisions  of  this 
court  in  the  case  in  12  L.  R.  383,  and  in  that  in  18  An.  659.  We  think 
these  cases  are  not  in  point.  Here  two  married  women,  sisters,  are 
sued  jointly  as  heirs  of  their  mother.  Judgment  is  rendered  against 
them  jointly,  eacli  for  her  half  of  the  debt  against  their  ancestor. 
Neither  is  bound  to  pay  the  other's  share  of  the  debt.  When,  there- 
fore, they  sign  reciprocally  each  other's  appeal  bond,  each  becomes 
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boand  as  surety  for  the  other's  debt.  The  authorities  cited  refer  to 
easee  where  the  surety  on  the  appeal  bond  is  bound  by  the  judgment 
to  pay  the  debt  for  which  he  stands  surety. 

The  motion  to  dismiss  is  overruled. 

Od  the  merits  of  the  case  it  appears  that  the  plaintiff  sues  the  heirs 
of  Mrs.  E.  M.  Riley,  deceased,  for  services  rendered  her  as  general 
manager  and  overseer  of  her  plantation  for  several  years  at  $400  per 
aDnam.  The  answer  is  a  general  denial  and  the  prescription  of  three 
years.  The  plaintiff  had  judgment  for  $580  against  each  of  the  de- 
fendants, and  they  have  appealed. 

.  The  plaintiff,  we  think,  has  made  out  his  case,  which  was  tried  before 
a  jary,  who  rendered  their  verdict  for  $580,  the  remainder  of  the  plain- 
tiff's claim  being  prescribed.  On  the  part  of  the  defendants  it  is  urged 
that  the  answers  filed  by  the  dt^fen^lants,  married  women,  without  the 
authorization  of  their  husbandA,  are  without  effect,  and  the  judgment 
rendered  against  them  null,  as  they  were  not,  in  legal  con  tern  platiout 
in  court,  and  could  not  stand  in  judgment.  We  think  the  objection 
without  weight.  The  facts  seem  to  be  that  the  petition  prays  that  the 
hasbands  be  cited  to  appear  and  assist  their  wives  in  their  defense. 
The  answers  are  that  defendants  appear  and  for  answer,  etc.  This,  we 
think,  is  sufficient,  and  fulfills  the  requirements  of  the  law. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 

Behearing  refused. 

Howell,  J.,  recused  in  this  case. 


No.  5553. 
Edward  J.  Gay  &  Co.  v.  Mrs.  Solidelle  Deynoodt  et  al. 

This  is  aauit  on  two  promissory  notes  with  mortgage,  drawn  by  defendant,  and  given  as  ool- 
lateral  security  ior  advances  made  in  plantation  sapplies  There  is  no  evidence  of  ft'and 
or  bad  faith  on  the  part  of  the  plaintiffs  in  regard  to  the  possession  of  said  not^es,  which 
were  negotiable  and  were  transferred  by  delivery.  Gay  &  Co.,  it  is  true,  had  limited  the 
amount  of  these  advances  to  §10,000.  But  the  delendant  exceeded  this  limit,  and  pre- 
tends not  to  be  resjionsible  for  said  excess.  She  can  not  be  permitted  to  take  advantage 
of  this  act  of  her  own,  and  Gay  &  Co.  have  the  right  to  cause  the  property  mortgaged  to 
be  sold  BO  as  to  satisfy  the  amount  due  them  lor  advances  made  to  the  defendants. 

APPEAL  from   the   Fourth   Judicial  District  Court,  parish   of  St. 
Charles.     Flagg,  J.    Barrow  dt  Pope,  for  plaintifi^s  and  appellants. 
Alfred  Grima,  for  delendants  and  appellees. 

Morgan,  J.     On  the  sixth  February,  1871,  Mrs.  Deynoodt,  duly  au- 
thorized and  empowered  by  her  husband,  executed  her  two  promissory 
iK>tes,  each  for  the  sum  of  $6000,  payable  one  year  after  date. 
The  notes  were  payable  to  her  own  order  and  were  by  her  indorsed. 
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Their  paymeDt  was  secured  by  a  mortgage  apon  her  ArmaDt  planta- 
tion, situate  in  the  parish  of  St.  Charles. 

On  the  twenty-seventh  of  February,  1871,  these  notes  were  pledged 
to  £.  J.  Gay  &  Co.  by  Theo.  Guyol,  as  collateral  security  for  the  pay- 
ment of  all  advances  to  be  made  by  Gay  &  Co.  to  Mrs.  Deynoodt,  to 
enable  her  to  cultivate  her  plantation,  to  the  amount  of  $10,000,  with 
interest,  commissions,  costs  and  charges  thereon  for  that  year  (1871.) 

On  the  twenty-seventh  February,  1871,  Gay  &  Co.  entered  into  an 
agreement  with  Mrs.  Deynoodt,  who  was  authorized  by  her  husband,  to 
advance  her  money  to  carry  on  her  plantation  for  that  year,  the  aggre- 
gate amount  never  to  exceed,  at  any  one  time,  the  sum  of  $10,000. 

The  advances  made  by  Gay  &  Co.  to  Mrs.  Deynoodt  for  the  year 
1871  amounted  to  $16,884  67.  The  proceeds  of  her  crop  left  a  deficit 
of  $7670  15. 

Gay  &  Co.  continued,  under  an  authorized  contract,  to  do  Mrs.  Dey- 
noodt's  plantation  business  for  the  year  1872. 

Mrs.  Deynoodt  was  authorized  to  borrow  from  Gay  &  Co.  $17,921  74, 
for  advances  made  and  to  be  made  to  her,  to  secure  which  she  granted 
a  privilege  upon  the  crop  which  she  was  to  make. 

The  result  of  this  year's  enterprise,  added  to  the  former,  still  show  a 
balance  due  Gay  &  Co.  $6411  44. 

Gay  &  Co.  applied  for  and  obtained  an  order  of  seizure  and  sale  upon 
the  notes  of  Mrs.  Deynoodt,  above  described.  She  enjoined  the  sale 
of  the  property  mortgaged  to  secure  their  payment  upon  the  grounds 
that  Gay  &>  Co.  are  not  the  owners  of  the  notes;  that  they  gave  no 
consideration  therefor ;  that  they  were  obtained  by  unlawful  means ; 
that  Guyol  owns  them,  and  that  she  has  a  good  defense  against  him; 
that  Gay  &  Co.  received  the  notes  from  Guyol  as  collateral  security  for 
the  payment  of  certain  advances  which  were  to  be  made  by  Gay  &  Co. 
to  herself,  and  fixed  the  sum  at  $10,000 ;  that  this  amount  has  been  en- 
tirely paid }  that  the  notes  were  obtained  from  her  by  unlawful  means. 

Gay  &  Co.  excepted  to  the  petition  on  the  ground  that  it  discloses 
no  cause  of  action ;  they  also  moved  that  the  defendant  be  made  to 
prove  the  truth  of  the  allegations  contained  in  her  petition  of  opposi- 
tion and  injunction.  The  exception  and  motion  were  tried  together. 
The  district  judge  decided  in  favor  of  the  defendant.   Plaintiffs  appeal. 

If  the  facts  are  as  stated  in  the  petition  the  cause  of  action  is  appar- 
ent. It  remains  to  be  seen  whether  the  judgment  is  correct.  There  is 
no  evidence  of  fraud  or  bad  faith  on  the  part  of  Gay  &  Co.  in  regard  to 
their  possession  of  the  notes.  They  were  in  the  hands  of  Guyol ;  they 
were  negotiable,  and  were  transferable  by  delivery.  Guyol  gave  them 
in  pledge  to  the  plaintiffs,  who,  in  consideration  thereof,  were  to  make 
advances  to  the  delendant.    Gay  &  Co.  restricted  the  amount  of  theae 
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adyaDces  to  $10,000 ;  bat  the  defendant  exceeded  this  limit.  We  do 
not  think  she  ean  take  advantage  of  this  act  of  her  own,  and  we  think 
that  Gay  &  Co.  have  the  right  to  cause  the  property  mortgaged  to  be 
sold  80  as  to  satisfy  the  amount  due  them  for  advances  made  to  the  de- 
fendant   This  amount  is  $6411  44. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
jodgment  in  favor  of  the  plaintiffs,  and  that  the  property  mortgaged 
and  described  in  the  petition  be  sold,  and  that  out  of  the  proceeds  of 
the  sale  thereof  the  plaintiff  be  paid  the  sum  of  six  thousand  four  hund- 
red and  eleven  dollars  and  forty -four  cents. 


No.  5678. 
Charles  E.  Alter  v.  James  McCullen. 

Proceediogi  were  taken  in  the  Sixth  Bistrict  Court  of  New  Orleans  to  reviye  the  Judgment 
obtained  by  the  plaintiff  against  one  Richard  Nugent,  and  on  which  he  rests  his  claim  in 
this  suit.  Citation  was  made  on  Nugent,  then  an  adjudged  bankrupt,  discharged  from 
all  liability  on  the  judgment,  and  having  no  interest  whatever  in  the  matter.  The  cita- 
tion was,  therefore,  null  and  void,  and  the  judgment  which  followed  void  also.  The  plea 
of  prescription  against  plaintiff  must  prevail. 

APP£ AL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
RoQge.  Dewing,  J.  Frank  L.  Eichardsan  and  James  O,  Fuqua  for 
plaintiff  and  appellant.  A,  8,  Herron  and  Favrot  d:  Lamon  for  defend- 
ant and  appellee. 

Taliaferro,  J.  This  is  an  hypothecary  action  against  the  defendant 
as  third  possessor  of  property  formerly  owned  by  Richard  Nugent  and 
sarrendered  by  him  in  bankruptcy,  and  sold  by  his  assignee  to  James 
H.  McKee,  and  by  him  to  the  present  defendant. 

The  defendant  filed  a  peremptory  exception  to  plaintiflp's  action  and 
answered,  calling  his  Tender  in  warranty.  McKee  filed  an  answer  and 
peremptory  exception,  and  called  £.  E.  Norton,  assignee,  in  warranty. 
The  latter  made  no  appearance. 

The  defendant  pleads  the  prescription  of  ten  years  against  both  the 
judgment  and  mortgage  by  which  the  plaintiff  seeks  to  enforce  his 
hypothecary  claim  against  the  property  described  in  his  petition. 
There  was  judgment  in  favor  of  the  defendant,  and  plaintiff  appeals. 
•It  appears  that  the  plaintiff  obtained  a  judgment  against  Richard 
Nugent  et  al.  on  the  twenty-ninth  of  May,  1863.  Richard  Nugent  was 
^jndged  bankrupt  on  the  twenty -second  of  December,  1868,  and  dis* 
charged  from  all  debts  and  claims  provable  against  his  estate,  and 
which  existed  on  the  twenty-ninth  of  February,  1868,  when  his  peti- 
tion was  filed. 

In  May,  1873,  proceedings  were  taken  in  the  Sixth  District  Court  of 
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New  Orleans  to  revive  the  judgmeDt  obtained  by  the  plaintiff  against 
Richard  Nugent,  and  resalted  in  a  decree  in  the  plaintift's  favor  on  the 
twenty-fourth  of  June,  1873. 

In  the  proceedings  in  the  Sixth  District  Court  to  revive  the  judgment 
citation  was  made  on  Richard  Nugent,  then  an  adjudged  bankrupt,  and 
discharged  from  all  liability  on  the  judgment  and  having  no  interest 
whatever  in  the  matter.  Citation  was,  therefore,  null,  and  the  nullity 
of  the  judgment  rendered  upon  it  followed. 

This  case  is  similar  to  that  of  Kennedy  v.  Rust,  25  An.  554,  in  which 
a  curator  ad  hoe  was  appointed  to  represent  Rust,  an  absentee  and  dis- 
charged bankrupt,  like  Nugent.  This  court  held  the  citation  null,,  and 
that  the  judgment  rendered'was  of  no  effect.  See  also  case  of  Brigham 
t;.  Norsnothy,  25  An.  600.  The  plea  of  prescription  in  the  case  now 
under  consideration  was  well  taken  and  must  prevail. 

It  is  therefore  ordered  that  the  judgment  otf  the  district  court  be 
affirmed  with  costs. 

Rehearing  refused. 


No.  5543. 
Lapenb  &  Ferre  v.  a.  J.  Delaporte,  Administrator,  et  al. 

Boadreaux  purchased  fh>m  Delaporte  a  certain  piece  of  property,  giving  notes  to  the  o^er 
of  the  vendor  and  secured  hy  mortgage  on  the  property  sold.  Afterward,  Boudreaiuc 
sold  to  VilUers,  -who,  as  a  part  of  the  price,  assumed  to  pay  said  notes,  one  of  which  in 
suit  herein  was  then  held  by  plaintiffs.  The  property  thus  purchased  by  Yilliers  wa» 
sold  at  the  suit  of  the  creditors  ot  Bondreaux  beiore  the  institution  of  this  suit.  Under 
these  circumstances,  Villiers  should  not  be  held  to  pay  the  assumpsit,  tl\ere  being  a 
failure  of  consideration. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Terre- 
bonne. Beattie,  J.  Jury  trial.  E,  D,  JBurgiereSf  Charles  W.  I>u 
Bay,  JS.  W.  BlakCf  for  plaintiffs  and  appellants.  Bush  dt  Ooode,  for 
defendants  and  appellees. 

Howell,  J.  In  April,  1867,  the  plaintiffs  instituted  this  suit  against 
the  administrator  of  J.  B.  Boudreaux,  on  a  note  secured  by  mortgage, 
and  against  E.  M.  Yilliers,  on  his  assumpsit,  in  an  act  of  sale  of  the 
property  affected  by  said  mortgage  from  Boudreaux  to  Yilliers,  and 
dated  June  9,  1866,  in  which  act  Yilliers  promised  to  pay  said  not«  as 
a  part  of  the  price.  Yilliers  set  up  a  special  defense  that  the  assumpsit 
was  personal  to  Boudreaux;  that  the  said  property  was  incumbered 
with  several  conventional  and  judicial  mortgages  against  Boudreaux 
and  his  vendor,  under  which  it  was  sold,  and  he,  Yilliers,  thereby 
evicted  and  released  from  his  assumpsit.  Judgment  was  rendered 
against  the  succession  of  Boudreaux  and  in  favor  of  Yilliers. 

The  plaintiffs  appealed  from  the  latter. 
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The  evidence,  not  objected  to,  shows  that  Boadreaux  purchased  from 
Delaporte,  giving  these  notes  to  the  order  of  the  vendor  and  secured 
by  mortgage  on  the  property  sold.  Alterward,  Boadreaux  sold  to  Vil- 
liers,  who,  as  a  part  of  the  price,  assamed  to  pay  said  notes,  one  of 
which  in  suit  herein  was  then  held  by  these  plaintiffs.  The  property 
thus  purchased  by  Yilliers  was  sold  at  the  suit  of  the  creditors  of  Boa- 
dreaux before  the  institution  of  this  suit. 

Under  these  circamstances  Yilliers  should  not  be  held  to  pay  the 
assumpsit,  there  being  a  failure  of  consideration.  The  case  ot  Arnoas 
V,  Davern,  18  La.  45,  relied  on  by  the  plaintiffs,  was  modified,  if  not 
overruled^  by  that  of  the  Union  Bank  v.  Bowman,  9  An.  195,  where  the 
doctrioe  as  here  announced  was  maintained.  The  case  in  17  An.  255 
only  recognizes  the  right  of  the  third  person  against  the  property^  in 
relation  to  which  the  stipulation  in  his  favor  was  made,  and  is  in  har- 
mony t-o  that  extent  with  the  9  An.  case,  and  not  in  conflict  with  our 
view  on  the  personal  liability  of  the  purchaser  who  makes  the  stipula- 
tion. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5551. 
Oliva  Theriot  V,  G.  Lyons,  Sheriff,  et  al. 

The  qnestloD  in  this  case  is  wliether  an  act  of  sale  v\aa  simulated.  The  Judge  a  quo  held  it 
to  be  a  simulation,  because  tht>  plaintiff  in  injunction  moved  to  strike  out  interrogatories 
on  facts  and  articles  propounded  to  him,  on  the  ground  that  they  tended  to  make  him 
coniess  himself  guilty  of  a  crime  in  seeking  to  make  him  contradict  his  affidavit  annexed 
to  his  petition  for  injunction,  which  motion  was  withdrawn  by  permission  of  the  court. 
The  fact  of  filing  such  an  ii^junction  c;an  not  be  considered  as  producing  the  effect  given 
to  It  by  the  court  below.  It  is  not  an  admission  of  simulation,  but  must  be  presumed  to 
be  the  interpretation  which  plaintiff's  counsel  gave  of  the  tendency  of  such  interrogato- 
ries. When  put  on  the  stand  to  answer  said  interrogatories,  the  plaintiff  asserted  the 
rM^ity  and  good  faith  of  his  purchase,  his  ability  to  pay  the  price,  and  the  actual  pay- 
ment thereof.    The  testimony  in  favor  of  the  reality  of  the  sale  is  not  overcome. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Terre- 
bonne. Beattie,  J.  Goode  d  Winder,  J.  D.  Moore,  Lacey  &  Butler^ 
for  defendants  and  appellees.  Oharlea  W,  DuBoy,  for  plaintiff  and 
appellant. 

Howell,  J.  Plaintiff,  as  owner,  enjoined  the  sale  of  two  lots  of 
ground,  and  the  improvements  thereon,  in  the  town  of  llouma,  seized 
under  execution  in  the  suit  of  £.  Marqueze  &  Co.  t;.  B.  F.  Bazet.  The 
defendants  in  injunction  aver  that  the  sale  from  Bazet  to  Theriot  is  a 
nmolation.  On  the  trial,  evidence  was  introduced  to  show  the  reality 
of  the  sale;  but  the  judge  a  quo  held  it  to  be  a  simulation  because  the 
plaintiff  moved  to  strike  out  interrogatories  on  facts  and  articles  pro- 
pounded to  him,  on  the  ground  that  they  tended  to  make  him  confess 
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himself  gnilty  of  a  crime  in  seeking  to  make  him  contradict  his  affi- 
davit annexed  to  bis  petition  for  injunction,  and  which  motion  was 
withdrawn  by  permission  of  the  court.  We  do  not  think  the  £ftot  of 
filing  such  a  motion  produces  the  effect  given  to  it  by  the  judge.  It 
is  not  an  admission  of  the  simulation,  but,  as  we  presume,  the  inter- 
pretation which  plaintiff^s  counsel  gives  of  the  tendency  of  such  inter- 
rogatories. 

When  put  on  the  stand  to  answer  them,  the  plaintiff  asserts  the  real- 
ity and  good  faith  of  bis  purchase,  his  ability  to  pay  the  price,  and  tbe 
actual  payment  thereof.  The  cash  portion  was  paid  in  the  presence  of 
the  notary  or  recorder,  who,  however,  says  he  doubted  the  reality  of 
the  transaction  because  the  judgment  of  these  defendants  against  the 
vendor  was  then  rendered,  and,  as  he  says,  recorded,  although  there  la 
no  certificate  of  recordation  on  the  copy  introduced  in  evidence.  The 
testimony  in  support  of  the  reality  of  the  sale  is  not,  in  our  opinion, 
overcome. 

We  deem  it  unnecessary  to  pass  on  the  motion  to  dissolve,  beoaoae, 
if  the  technical  objection  to  the  bond  be  well  made,  the  plaintiff  would 
have  the  right  immediately  to  another  injunction. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  plaintiff,  perpetuating  the  in- 
junction herein,  with  costs  in  both  courts. . 

Rehearing  refused. 


No.  5635. 

Joseph  Moore  v»  Mrs.  Sallie  Pope  and  husband  -,  Willis  J.  Pops, 

intervener. 

It  matters  uot  what  informalities  affect  the  sale  from  Mrs.  Pope,  one  of  the  defendants,  to 
the  intervenor.  As  the  plaintiff  is  not  a  creditor  of  the  seller,  he  cui  not  complain.  If 
he- has  ahnsed  the  harsh  remedy  of  attachment,  he  can  not  escape  llahiUty  by  qnesticmiiig 
the  title  given  to  the  interrenor. 

APPEAL  from  Thirteenth  Judicial  District  Court,  parish  of  Tensas. 
Hough,  J.  L.  Y.  Beeves  and  B,  Lewis,  for  plaintiff  and  appellee. 
Brake  dt  Oarrett,  Semmes  dt  Mott,  for  defendant  and  intervenor. 

WrLT,  J.  Tbe  plaintiff  sued  the  defendant^  Mrs.  Sallie  Pope,  oa  an 
account  of  some  $900,  for  supplies  advanced  to  a  plantation  which  he 
alleges  she  cultivated  in  1871,  and  alleging  that  she  was  about  to  leave 
the  State  permanently,  he  prayed  for  and  obtained  an  attachment,  an- 
der  which  three  mules  and  a  wagon  were  attached  as  her  property. 

Willis  J.  Pope  intervened,  claimed  the  property  attached,  and  prayed 
to  be  decreed  the  owner  thereof,  and  for  judgment  against  plaintiff  for 
two  thousand  dollars  damages  and  one  hundred  dollars  attorney's  fee. 
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Pending  the  litigation ,  the  property  was  sold  by  order  of  the  court,  and 
the  proceeds  are  in  the  hands  of  the  sheriff. 

At  the  tffal  the  court  finding  that  the  debt  demanded  of  Mrs.  Sallie 
Pope,  a  married  woman,  did  not  in  are  to  her  benefit,  gave  judgment  in 
]ier  favor  against  the  plaintiff.  It  however  decreed  the  sale  of  the 
males  and  wagon  from  Sallie  Pope  to  the  intervenor,  null  and  void  at 
the  instance  of  plaintiff. 

From  this  judgment  the  intervenor  alone  has  appealed. 

The  motion  to  dismiss  the  appeal,  because  the  conditions  stated  in 
the  bond  are  not  in  exact  accordance  with  articles  of  the  Code  of  Prac- 
tiee,  is  without  weight.  The  bond  was  given  in  reference  to  the  law, 
and,  however  inartistically  drawn,  it  is  a  good  bond.  The  motion  is 
therefore  denied. 

As  the  plaintiff  has  not  appealed,  the  decree  below  finally  establishes 
that  he  is  not  a  creditor  of  the  defendant,  Sallie  Pope.  Not  being  a 
creditor  of  the  person  against  whom  the  attachment  was  directed,  the 
plaintiff  is  without  interest  in  this  court  to  contest  with  the  intervenor 
in  regard  to  the  validity  of  the  sale  of  the  mules  and  wagon  to  him  by 
Mrs.  Sallie  Pope.  It  is  shown  he  was  in  possession  and  had  paid  Mrs. 
Pope  some  six  hundred  dollars  for  the  property.  As  neither  Mrs.  Pope 
nor  any  creditor  of  hers  has  demanded  the  nullity  of  the  sale,  it  can 
not  be  rightfully  decreed — at  least  at  the  demand  of  the  plaintiff  here- 
in. But  the  plaintiff  insists  that,  as  Mrs.  Pope  claims  no  damages  for 
the  wrongful  levy  of  the  attachment,  he  has  an  interest  in  showing  that 
the  conveyance  from  her  to  the  intervenor  was  invalid,  because  by  so 
doing  he  will  escape  the  claim  for  damages  herein  set  up  by  the  inter- 
vener. 

This  suggestion  is  unworthy  of  consideration  by  the  court.  Parties 
are  at  liberty  to  convey  their  property  as  they  please,  and  only  their 
ereditors,  who  are  injured  thereby,  have  cause  to  complain.  It  matters 
not  what  informalities  affect  the  sale  in  question,  as  the  plaintiff  is  not 
a  creditor  of  the  seller,  Mrs.  Pope,  he  can  not  complain.  If  be  has 
abased  the  harsh  remedy  of  attachment,  be  can  not  escape  liability  by 
questioning  the  title  given  by  Mrs.  Pope  to  the  intervenor. 

The  actual  damages  sustained  by  the  intervenor  by  the  wrongful 
attachment  of  the  three  mules  and  the  wagon  we  fix  at  three  hundred 
dollars. 

It  is  therefore  ordered  that  the  judgment  herein,  so  far  as  it  relate^ 
to  the  intervenor,  Willis  J.  Pope,  be  annulled,  and  it  is  decreed  that 
the  intervenor  was  the  owner  of  the  property  attached,  and  that  he 
recover  from  the  sheriff  the  proceeds  of  the  sale  thereof. 

It  is  further  ordered  that  he  have  judgment  against  the  plaintiff  for 
three  hundred  dollars  damages  and  costs  of  both  courts. 

Bahearing  refused. 
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No.  5644. 
Carrie  A.  Drake  and  Husband  v.  Thos.  P.  Hays  et  als. 

Defendants,  who  were  members  of  the  late  commeroial  firm  of  Cornwell  &  Hays,  refuse  pay- 
ment of  a  note  of  said  Arm  which  was  execntcd  to  phdntiff,  separate  in  property  from  her 
husband,  before  said  separation  had  taken  place.  Previous  to  the  existence  of  the  firm  of 
Cornwell  &  Hays,  there  existed  the  firm  of  L.  S.  Cornwell  &  Co.,  which  owed  plaintiff 
borrowed  money  to  the  amount  of  the  note  in  suit.  In  liquidation  of  this  debt  of  I*.  S. 
Cornwell  &  Co.,  the  liquidating  partner  of  that  firm  gave  plaintiff  the  note  sued  on,  having 
previously  consigned  to  the  factors  of  said  Cornwell  &  Hays  forty-four  bales  of  cotton  be- 
longing to  said  firm  of  L.  S.  Cornwell  &  Co.  in  liquidation.  The  proceeds  of  this  cotton, 
exceeding  the  amount  of  the  note,  passed  to  the  credit  of  Cornwell  &  Hays  on  the  books 
of  their  factors.  Thus,  the  liquidating  partner  of  L.  S.  Cornwell  &  Co.,  instead  of  paying 
over  to  plaintiff  the  sum  which  was  due  to  her,  passed  that  sum,  the  proceeds  of  the  cot- 
ton, to  the  credit  of  Cornwell  &  Hays,  and  executed  to  plaintiff  the  note  of  the  last 
named  firm,  of  which  he  was  a  partner.  Therefore  the  firm  of  Cornwell  &  Hays  received 
a  valuable  consideration  for  the  note  and  plaintiffs'  claim  is  established. 

It  is  shown  that  the  money  loaned  by  plaintiff  was  her  paraphernal  property.  Whether  or 
not  the  husband  was  a  member  of  either  firm,  or  both  the  aforementioned  firms,  is  imma- 
terial. 

The  plaintiff  is  not  bound  by  statements  made  out  of  her  presence  by  the  partners  at  the 
partition  of  the  partnership  of  Cornwell  &  Hays. 

APPEAL  from  the  Thirteenth  Judicial  District  Co  art,  parish  of 
Tensas.  Hough,  J.  W.  B,  Spencer  and  L.  F.  Beeves ,  Semmes  <& 
Mott,  for  Thomas  P.  Hays,  defendant  and  appellee.  Drake  <&  OarneU, 
for  Mrs.  Uays,  defendant  and  appellee.  Steele  Clinton  &  Farrar,  for 
plaintiff  and  appellant. 

Wyly,  J.  Carrie  A.  Drake,  a  married  woman,  separated  in  property 
from  her  husband,  brings  this  suit  against  the  defendants,  who  were 
members  of  the  late  commercial  firm  of  Corn  well  &  Hays,  on  the  note 
of  said  firm  for  $3000,  which  was  executed  to  plaintiff  before  she  ob- 
tained said  separation  of  property. 

The  court  rejected  the  demand,  and  plaintiff  appeals. 

Previous  to  the  existence  of  the  firm  of  Cornwell  &  Hays  there  ex- 
isted the  firm  of  L.  S.  Cornwell  &  Co.,  which  owed  plaintiff  borrowed 
money  to  the  amount  ot  the  note  in  suit. 

In  liquidation  of  this  debt  L.  S.  Cornwell,  the  liquidating  partner  of 
the  firm  of  L.  S.  Cornwell  &  Co.,  gave  plaintiff  the  note  sued  on,  and 
having  previously  consigned  to  the  factors  of  said  Cornwell  &  Hays 
forty -four  bales  of  cotton  belonging  to  said  firm  of  L.  S.  Cornwell  & 
Co.  in  liquidation.  The  proceeds  of  this  cotton,  exceeding  the  amount 
of  the  note,  passed  to  the  credit  of  Cornwell  &  Hays  on  the  books  of 
their  factors.  This  fact,  proved  by  Cornwell,  the  partner  who  exe- 
cuted the  note  in  suit,  stands  uncontradicted. 

It  appears,  therefore,  that  the  liquidating  partner  of  L.  S.  Cornwell 
'&  Co.,  instead  of  paying  over  to  plaintiff  the  $3000  which  was  due  her, 
passed  that  sum,  the  proceeds  of  the  cotton,  to  the  credit  of  Cornwell 
&  Hays  and  executed  to  plaintiff  the  note  of  the  last-named  firm,  of 
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which  be  was  a  partner.  The  firm  of  Cornwell  &  Hays  received  there- 
fore a  valaable  consideration  for  the  note. 

It  18  shown  that  the  money  loaned  by  plaintiff  as  before  stated  was 
her  paraphernal  property  administered  by  herself. 

Whether  or  not  her  husband  was  a  member  of  either  or  both  the 
aforenamed  firms  is  immaterial.  So,  also,  the  statement  of  Cornwell 
made  out  of  her  presence  in  regard  to  the  note  in  salt. 

She  was  not  present  and  is  not  bound  by  statements  made  by  the 
partners  at  the  partition  of  the  partnership  of  Cornwell  &  Hays. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and 
that  there  be  judgment  against  the  defendants  in  solido  for  three  thoa- 
sand  dollars,  with  legal  interest  thereon  from  first  November,  1870,  and 
costs  of  both  courts. 

Rehearing  refused. 


No.  4085. 
J.  W.  Banning  v.  R.  Bleaklet  &  Co. 

Ftatora  asd  oommiaaion  merchants,  when  exeroiaing  their  fanctions  of  receiving,  selling, 
taldng  their  coromissions,  and  acoonntins  to  their  principals,  are  acting  in  a  fiduciary 
capacity  within  the  meaning  and  intendment  of  the  thirty-third  section  of  the  bankrupt 
law  of  1867,  and  are  not  released  ft-om  obligations  contracted  in  that  capacity  by  a  dis- 
eharge  in  bankruptcy. 

To  exonerate  the  Doctor  from  liability  on  the  ground  ot  his  passing  over  to  his  general  account 
the  proceeds  of  the  property  of  the  consignor,  and  becoming  the  debtor  of  the  latter  for 
tneh  proceeds,  it  is  well  established  that  it  must  be  shown  that  the  owner  or  consignor 
knew  of  such  custom  and  usa^^  and  assented  to  It. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Oooley,  J. 
McGloin,  Kleinpeier  dt  NixoUf  for  plaintiff  and  appellee.  Lacey  <& 
SmQer  and  Samuel  P.  JBlanc,  for  defendants  and  appellants. 

Taliaferro,  J.  Suit  is  brought  against  the  defendants  for  $1138  33, 
alleged  to  be  proceeds  of  sale  of  one  hundred  and  sixty  boxes  of  cheese 
and  fifty  kegs  of  butter,  consigned  by  plaintiff  to  the  defendants,  to  be 
sold  by  them  on  plaintiff's  account,  as  his  agents  and  factors,  and 
which,  as  plaintiff  alleges,  was  sold  by  the  defendants  in  their  fiduciary 
eapadty  as  his  agents,  who  have  failed  to  account  to  him  for  the  pro- 
ceeds, and  have  illegally  and  fraudulently  converted  the  same  to  their 
own  use  and  benefit.  He  claims  from  the  defendants  the  said  sum  of 
$1138  33,  with  legal  interest  from  the  thirteenth  July,  1867. 

The  defendants  admit  that  on  the  thirteenth  July,  1867,  they  were 
indebted  to  the  plaintiff  in  the  sum  of  $1138  33,  but  deny  that  they 
owe  them  anything  now;  that  they  have  been  forever  released  and 
discharged  from  all  liability  to  plaintiff  on  account  of  the  alleged  in- 
d«btedneas,  by  their  discharge  in  bankruptcy  by  decree  of  the  United 
17 
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States  District  Coart  for  the  district  of  LoaisisDa,  rendered  on  the 
thirteenth  January,  1869,  and  they  specially  plead  their  discharge  in 
bar  of  plaintiff's  claim.  Judgment  was  rendered  in  favor  of  the  plain- 
tiff, and  the  defendants  have  appealed. 

In  this  case  the  following  inquiry  arises :  Does  a  consignee  in  selling 
goods  consigned  to  him  for  sale  on  commission,  act  in  a  fiduciary  capa- 
city, according  to  the  meaning  and  intendment  of  the  thirty-third  sec- 
tion of  the  bankrupt  law  of  the  United  States,  enacted  in  April,  1867, 
and  is  the  obligation  he  is  under  to  faithfully  account  for  and  pay  over 
to  his  consignor  the  proceeds  of  the  goods  thus  sold,  one  from  whicb 
he  is  relieved  by  a  discharge  in  bankruptcy  ? 

The  thirty-third  section  of  the  act  of  Congress,  approved  March  2, 
1867,  entitled  '*An  Act  to  establish  a  uniform  system  of  bankruptcy, 
throughout  the  United  States,''  provides  '*  That  no  debt  created  by  the 
fraud  or  embezzlement  of  the  bankrupt,  or  by  his  defalcation  as  a  public 
officer,  or  while  acting  in  any  fiduciary  character,  shall  be  discharged 
under  this  act;  but  the  debt  may  be  proved,  and  the  dividend  thereon 
shall  be  a  payment  on  account  of  said  debt;  and  no  discharge  granted 
under  this  act  shall  release,  discbarge  or  affect  any  person  liable  for 
the  same  debt,  for  or  with  the  bankrupt,  either  as  partner,  joint  oon— 
tractor,  indorser,  surety  or  otherwise." 

The  terms  and  phraseology  used  in  the  bankrupt  act  of  1841,  in 
treating  of  the  same  subject  matter,  are  to  some  extent  unlike  those 
just  quoted  from  the  act  of  1867,  and  no  small  difference  of  opinion 
exists  as  to  whether  the  words  and  expressions  employed  in  the  thirty- 
third  section  of  the  act  of  1867  are  to  be  construed  as  having  the  same 
meaning  and  import  that  are  conveyed  by  those  used  in  the  first  sectioii 
of  the  act  of  1841. 

The  first  section  of  that  act  provides  that  *'all  persons  whatsoever, 
residing  in  any  State,  territory  or  district  of  the  United  States,  owing 
debts  which  shall  not  have  been  created  in  consequence  of  a  defalca- 
tion as  a  public  officer,  or  as  executor,  administrator,  guardian  or  tros^ 
tecj  or  while  acting  in  any  other  fiduciary  capacity,  shall,  on  oompli* 
ance  with  the  requisites  of  the  bankrupt  law,  be  entitled  to  a  discharge 
under  it.*' 

The  Supreme  Court  of  the  United  States,  in  its  interpretation  of  the 
act  of  1841,  in  the  case  of  Chapman  v.  Forsyth,  2  Howard  202,  decided 
that  a  factor  is  not  within  the  act,  because  'Hhe  cases  enumerated, 
'  the  defalcation  of  a  public  officer,'  '  executor,'  'administrator,'  'guar- 
dian '  or  '  trustee,'  are  not  cases  of  implied,  but  special  trusts,  and  the 
'other  fiduciary  capacity'  mentioned  must  mean  the  same  class  of 
trusts.  The  act  speaks  of  technical  trusts,  and  not  those  which  the 
law  implies  from  the  contract."    On  the  part  of  the  defendant  it  is 
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ai^ed  tbat  the  case  of  Chapman  v.  Forsyth  is  conclusive  of  the  qnes- 
tioDS  raised  in  this  litigation,  the  defendant  holding  that  the  provisions 
of  the  thirty-third  section  of  the  act  of  1867  are  sabstantially  the  same 
as  those  of  the  first  section  of  the  act  of  1841  in  regard  to  fiduciary 
trosts.  In  support  of  this  position  he  refers  us  to  the  case  of  Cronan 
V.  Cotting.  decided  by  the  Supreme  Court  of  Massachusetts  in  1870,  a 
ease  arising  under  the  bankrupt  act  of  1867,  in  which  that  court  said : 
"  Oar  conclusion  is,  that  this  provision  of  the  bankrupt  act  of  1 867  (re- 
IfttiDg  to  fiduciary  trusts)  was  framed  in  view  of,  and  with  the  intent  to 
adopt  the  construction  which  the  Supreme  Court  of  the  United  States 
had  put  upon  the  similar  clauee  in  the  bankrupt  act  of  1841.  We  ad- 
here to  that  construction  as  applicable  to  the  act  of  1867,  until  the  same 
court  shall  declare  otherwise." 

The  facts  of  this  case  were  that  Cronan,  the  plaintiff,  delivered  ac- 
cepted bills  of  exchange  to  the  defendant^  as  administratrix  of  her 
husband's  estate,  with  directions  to  collect  them  and  apply  so  much  of 
the  proceeds  as  might  be  necessary  to  the  payment  of  debts  owing  from 
him  to  the  estate,  and  to  pay  over  to  him  the  remainder.  The  court 
held  that  the  phrase  ^'  fiduciary  character  "  did  not  include  the  obli- 
gation of  the  administratrix  to  dispose  of  the  bills  of  exchange  and 
apply  the  proceeds  according  to  the  directions  of  the  plaintiff.  In  the 
case  under  consideration  we  are  referred  by  the  defendants'  counsel  to 
the  case  of  Grover  &  Baker  v,  Clinton,  8  National  Bankruptcy  Regis- 
ter 312,  decided  in  the  United  States  Circuit  Court  for  the  Western 
District  of  Wisconsin,  in  1873,  in  which  it  was  held:  ''That  money 
collected  by  an  agent  under  an  agreement  to  account  and  pay  over  the 
proceeds  monthly  to  his  principal  is  not  a  debt  created  in  a  fiduciary 
capacity  within  the  meaning  of  the  bankrupt  act;  that  a  bankrupt  is 
not  liable  to  arrest  on  such  a  debt,  and  that  it  will  be  discharged  in 
bankruptcy." 

In  behalf  of  the  plaintiff,  on  the  other  hand,  it  is  contended  that  the 
benefits  arising  from  bankrupt  laws  are  intended  for  the  honest  but 
imfortnnate  debtor,  but  they  can  not  avail  him  who,  having  the  goods 
of  another  confided  to  him,  converts  them  into  cash,  and,  instead  of 
considering  money  so  obtained  as  a  sacred  deposit,  mingles  it  with  his 
own  funds  and  with  it  redeems  his  own  obligations.  A  distinction  is 
drawn  between  an  ordinary  debt  and  a  debt  of  the  character  on  which 
the  plaintiff  sues  in  this  case.  In  the  one  case  it  is  held  that  the  reli- 
ance is  upon  the  solvency  of  the  debtor,  and  upon  the  sufficiency  of  his 
assets  to  meet  his  debts ;  in  the  other  it  is  upon  his  probity  and  moral 
responsibility.  In  the  one  case  the  creditor  takes  the  risk  of  substi- 
tuting the  credit  of  the  debtor  for  the  goods  which  are  sold  to  him, 
and  vests  in  him  the  absolute  title  to  the  goods;  in  the  other  the  de- 
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positor  parts  with  none  of  his  rights  in  the  goods  deposited,  bat  simply 
intrusts  them  to  the  depositary  for  a  specific  disposition  to  be  made  of 
them. 

lu  favor  of  the  construction  maintained  in  behalf  of  the  plaintiff,  we 
are  Veferred  to  several  decisions  by  tribunals  of  last  resort  in  some  of 
our  Bister  States.  In  the  case  of  Whitaker  v.  Chapman  et  al.,  3  Lan- 
sing (N.  Y.  Rep.)  155,  plaintiff  sued^to  recover  from  defendants,  who 
were  partners  and  factors,  or  commission  merchants,  doin^  business  in 
the  city  of  New  York,  the  proceeds,  less  commissions,  of  one  hundred 
and  fifty-two  boxes  of  cheese,  which  plaintiff  claimed  to  have  deliv- 
ered to  the  defendants  to  be  sold  for  cash,  with  immediate  return  of 
proceeds  to  him.  The  defendants  denied  that  the  cheese  had  been 
delivered  to  them  to  be  sold  for  cash,  and  claimed  to  have  received  the 
cheese  for  sale  with  a  guarantee  to  the  plaintiff  of  payment  for  the 
sales  made  by  them  according  to  the  custom  of  their  trade,  and  thej 
severally  set  up  a  discharge  in  bankruptcy.  It  was  proved  in  this  case 
that  the  commodity  was  received  by  the  defendants  to  be  sold  by  them 
on  commission;  that  it  was  sold  by  them;  that  there  was  a  balance 
due  the  plaintiff  of  the  net  proceeds,  which  had  not  been  paid  over, 
but  had  been  converted  to  their  own  use.  It  was  held  by  the  court 
that  the  defendants,  in  the  receipt  and  sale  of  the  cheese,  acted  in  a 
fiduciary  character  on  behalf  of  the  plaintiff,  and  that  the  discharge  in 
bankruptcy  of  the  defendants,  and  each  of  them,  did  not  discharge 
them  or  either  of  them  from  the  debt. 

In  the  case  of  Duguid  v,  Edwards,  50  Barbour,  N.  Y.  Reports  290, 
the  plaintiffs  sent  a  quantity  of  flour  to  the  defendants,  who  were  com- 
mission merchants  at  Albany,  to  be  sold  by  them  in  the  course  of  their 
business.  They  sold  a  portion  of  the  flour  at  Albany,  shipped  a  part 
of  it  to  New  York,  which  was  sold  there,  and  returned  the  residue  on 
hand  to  the  plaintiffs,  when  the  defendants  failed  in  business.  For  the 
non-payment  of  a  balance  of  $211  remaining  in  their  hands  from  the 
proceeds  of  the  sales  actually  made  by  them,  and  for  the  value  of  one 
hundred  and  fifty  barrels  of  flour  sent  to  New  York  and  sold  there,  the 
proceeds  of  which  were  never  returned  to  plaintiffs,  an  order  of  arrest 
was  taken  against  the  defendants.  In  their  defense  they  set  up  certain 
usages  and  circumstances  from  which  they  claimed  that  their  relations 
to  the  plaintiffs  were  not  those  of  ordinary  factors,  but  were  substan- 
tially those  of  debtor  and  creditor ;  that  when  they  received  the  flour 
they  were  carrying  on  a  general  commission  business  at  Albany.  When 
property  was  consigned  to  them  for  sale  they  paid  the  freight  and 
other  charges  against  it,  and  when  they  sold  it  they  did  so  in  their  own 
names,  either  separately  or  with  other  property  of  the  same  description 
belonging  to  other  parties,  as  might  prove  convenient  and  suitable  for 
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their  caBtomers,  receiying  payment  for  it  in  gross,  and  crediting  the 
plaintiffs  their  proportion  of  the  purchase  price ;  that  they  deposited 
the  proceeds  of  their  sales  in  general  accoant  without  distinguishing  the 
portions  o^iug  from  the  sales  of  the  property  of  every  particular  indi- 
vidnal,  and  in  making  payment  to  their  principals  or  consignors,  they 
did  so  by  accepting  and  paying  the  drafts  drawn  by  them  for  the  bal- 
ances appearing  by  way  of  credits  upon  their  books,  or  by  remittances 
made  directly  to  them.    From  this  mode  of  transacting  their  business, 
and  which  the  defendants  showed  was  followed  by  others  engaged  in  the 
same  business  at  Albany  and  other  commercial  cities,  the  defendants 
insisted  that  the  moneys  they  received  from  the  sale  of  the  plaintiffs^ 
floar  became  their  property,  instead  of  the  property  of  the  plaintiffs,, 
and  they  became  indebted  simply  to  the  plaintiffs  for  the  balance  re- 
maining in  their  hands  after  their  advances  and  commissions  were 
deducted.    The  court,  after  discussing  at  considerable  length  the  rela* 
tions  existing  between  the  principal  and  factor,  decided  that  '*  where 
a  particular  mode  is  adopted  and  pursued  for  the  transaction  of  the 
business  of  another,  with  his  knowledge  and  assent,  he  will  be  con- 
eluded  by  it,  and  subject  to  all  the  consequences  resulting  from  it.    But 
where  that  differs  from  the  settled  duties  and  obligations  established 
by  law,  such  knowledge  and  assent  must  be  shown  before  the  party 
intrusting  his  business  to  another  cau  be  affected  by  the  change }  that 
commission  merchants  to  whom  property  is  consigned  by  the  owner 
aie  the  factors  of  the  owner.    They  do  not  acquire  any  title  or  interest 
in  the  property  itself  beyond  a  mere  lien  for  their  advances  in  paying 
the  expenses  of  its  transportation  to  them.    If  they  have  actually  made 
further  advances  upon  the  faith  of  consignments  made  to  them,  that 
will  give  them  no  title  to  the  property,  but  will  merely  increase  the 
extent  of  their  lien.    When  they  sell  the  property,  even  though  they 
do  so  in  their  own  names,  and  may  consequently  be  regarded  by  the 
purchaser  as  the  owners  of  it  as  between  themselves  and  the  consignors 
they  will  be  deemed  as  selling  as  the  agents  of  the  latter,  and  as  selling 
^leir  property.    There  is  nothing  in  such  a  transaction  which  will  vest 
tile  factors  with  the  title  to  the  proceeds  derived  from  such  sales.    On 
the  contrary,  they  will  receive  such  proceeds  as  the  substitute  or  rep- 
reeentative  of  the  property  sold,  subject  to  the  same  lien,  under  the 
tniBt,  implied  of  course,  that  the  excess  beyond  what  shall  be  required 
to  discharge  such  lien  will  be  held  for  and  paid  over  to  the  consignors. 
If  the  factors  mingle  such  proceeds  of  sales  with  their  own  fands,  by 
depositing  them  in  bank  to  their  credit  in  a  general  account,  use  the 
money  in  their  business  generally,  and  fail  to  pay  over  the  same  on 
demand,  they  thereby  subject  themselves  to  the  legal  liabilities  arising 
from  the  misapplication  of  another's  property,  and  to  an  arrest,  under 
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the  provifiions  of  the  Code,  as  having  received  the  money  in  a  fidnciaiy 
capacity.  The  understanding  of  the  Legislature  seems  to  have  been 
that  factors,  agents  and  brokers,  when  acting  in  their  capacities  as 
such,  are  acting  in  fiduciary  capacities,  and  they  have  accordingly  pro- 
vided for  their  arrest,  as  well  as  for  the  arrest  of  all  other  persons  who 
may  receive  and  misapply  moneys  received  by  them  in  the  course  of 
their  fiduciary  relations.  Customs  and  usages  which  would  have  the 
effect  of  relieving  a  party  from  the  duties  and  obligations  the  law 
would  otherwise  impose  upon  him,  are  not  allowed  to  prevail  unleaa 
the  actual  assent  of  the  other  party  is  secured  for  their  observance,  or 
they  are  of  so  notorious  a  character  as  reasonably  to  lead  to  the  con- 
clusion that  he  must  have  known  of  their  existence  and  intended  to 
assent  to  them.  And  even  then  they  must  not  be  unreasonable  nor 
positively  unlawful.  That  the  usage  or  custom  itself  will  not  be  suffi- 
cient to  deprive  a  party  of  the  rights  otherwise  secured  to  him  by  laW, 
is  so  well  established  by  the  decisions  as  to  need  only  a  reference  to 
them  to  confirm  that  conclusion."  14  Johnson,  316;  1  Seld.  95,  101, 
102;  16  N.  Y.  Rep.  392,  401,  402;  34  ».  Y.  Rep.  413. 

That  a  commission  merchant  or  a  factor  stands  in  a  fiduciary  relation 
to  his  principals,  within  the  meaning  of  the  bankrupt  act  of  1867,  waa 
decided  by  the  Supreme  Court  of  Missouri,  in  the  case  of  Lenecke  t^. 
Booth,  47  Missouri  Reports,  3c}7,  Post,    In  that  case  the  court  said: 

''The  question  is  here  presented  whether  a  factor  or  commission 
merchant  stands  in  a  fiduciary  relation  to  his  principals  in  respect  of 
the  proceeds  of  sales  of  commission  goods  within  the  meaning  of  seo* 
tion  thirty- three  of  the  bankrupt  act  of  1867.    The  section  provides 
that  '  no  debt  created  by  the  fraud  or  embezzlement  of  the  bankrapt 
or  his  defalcation  as  a  public  officer,  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  under  this  act.'    The  corresponding  pro- 
vision in  the  bankrupt  act  of  1841  excluded  from  its  benefits  'all  pet- 
sons  owing  debts  created  in  consequence  of  a  defalcation  as  a  pablio 
officer,  or  as  executor,  administrator,  guardian  or  trustee,  or  while  act- 
ing in  any  other  fiduciary  capacity.'    The  '  fiduciary  capacity '   here 
mentioned  was  held  by  the  Supreme  Court  of  the  United  States  to  refer 
to  technical  trusts  of  the  character  of  those  previously  mentioned,  and 
not  to  trusts  raised  by  implication  of  law.    It  was  therefore  held  that 
an  indebted  factor  or  commission  merchant  was  not  a  fiduciary  debtor 
within  the  meaning  of  the  act  of  184] .    Chapman  v,  Forsyth,  2  How- 
ard 202.     Bat  the  above  recited  provisions  of  the  two  acts  (of  1841 
and  1867)  are  quite  dissimilar.     Blatchford,  J.,  in  the  matter  of  Sey- 
mour on  habeas  corpus,  6  Int.  Rev.  Rec.  60,  distinguishes  the  two  pro- 
visions, and  comments  upon  Chapman  v,  Forsyth  as  follows :     '  The 
Supreme  Court  held  that  a  discbarge  under  the  act  of  1841  did  not  re- 
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lease  the  bankrapt  from  any  saoh  debts  (as  were  mentioned  in  'the 
danse  of  the  aet  of  1841  above  quoted),  and  that  no  debt  fell  within 
the  description  of  a  debt  created  by  a  defalcation  while  acting  in  any 
other  fidnciary  capacity,  nnless  it  was  a  debt  created  by  a  defalcation 
while  acting  in  a  capacity  of  the  same  class  and  character  as  the  capa- 
city of  executor,  administrator,  guardian  and  trustee.  The  court  held 
that  the  language  of  the  act  of  1841  was  not  broad  enough  to  include 
every  fiduciary  capacity,  but  was  limited  to  fiduciary  capacities  of  a 
epedfied  standard  and  character.  That  was  clearly  so  under  that  act. 
Bat  in  the  act  of  1867  the  language  seems  to  have  been  intentionally 
made  so  broad  as  to  extend  to  a  debt  created  by  a  defalcation  of  the 
bankrupt  while  acting  in  any  fiduciary  capacity.  Therefore,  under  the 
aet  of  1867f'  says  the  judge,  *no  debt  created  by  the  defalcation  of  a 
bankrupt^  while  acting  in  any  fiduciary  capacity,  will  be  discharged.' 
These  views  are  approved  by  Nelson,  J.,  in  his  decision  in  re  Eimbal, 
6  Blatchford  292.  A  commission  merchant  acts  in  a  fiduciary  capacity 
and  the  trust  attaches  to  the  goods  consigned  to  him  for  sale  on  com- 
mission, and  to  their  proceeds  when  the  goods  are  sold.  Chapman  v* 
Forsyth,  supra;  Duguid  v.  Edwards,  50  Barbour  288.  Concurring  in 
the  views  of  Judge  Blatchford,  as  above  quoted,  the  judgment  will  be 
affirmed.^* 

The  case  in  6  Blatchford  292,  in  re  Eimbal,  was  decided  in  the  Cir- 
eoit  Court  of  the  United  States  for  the  second  circuit,  by  Judge  Nelson, 
Associate  Justice  of  the  Supreme  Court  of  the  United  States.  The 
defendant  had  received  a  quantity  of  buckwheat  flour  to  sell  on  com- 
mission and  remit  the  proceeds  less  the  commission.  The  flour  was 
sold  and  the  defendant  received  $758  79  over  and  above  the  commis- 
sion, but  no  part  of  the  proceeds  was  paid  over.  Soon  after,  the  de- 
fendant applied  for  the  benefit  of  the  bankrupt  act,  having  applied  the 
money  to  his  own  use.    Mr.  Justice  Nelson  said: 

"Looking  at  it  [the  case]  as  thus  presented,  it  seems  to  me  there  is 
great  difficulty  in  saying  that  the  flour  was  not  received  and  held  by 
the  bankrupt  in  a  strictly  fiduciary  character.  The  article  was  placed 
in  his  possession  simply  to  sell  it  and  to  remit  the  proceeds  over  and 
above  his  commission.  The  money  was  not  the  bankrupt's  when  it 
was  received  on  the  sale,  but  was  the  money  of  the  owner  of  the  flour. 
It  was  a  gross  breach  of  trust  to  apply  it  to  his  own  use.  I  have  looked 
at  the  case  of  Chapman  v.  Forsyth,  2  Howard  202,  but  do  not  regard 
it  as  controlling  the  one  in  hand.  The  provision  in  the  present  act  is 
maeh  broader  than  in  the  act  of  1841." 

The  factor  or  commission  merchant  receiving  from  the  owner  pro- 
perty consigned  to  him  to  be  sold,  and  the  proceeds  to  be  returned  to 
the  owner,  or  kept  for  his  disposal,  we  can  regard  in  no  other  light 
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tha9  that  of  acting  in  a  fiduciary  capacity.    The  doctrine  contended 
for  as  arising  from  custom  and  usage,  that  the  property  consigned,  or 
its  proceeds,  becomes  the  property  of  the  factor,  for  which  he  simply 
becomes  the  debtor  of  the  owner,  has  no  foundation  in  equity  or  rea- 
son.   The  party  consigning  his  property  to  the  care  of  another,  and 
placing  it  at  his  disposal  for  the  benefit;  of  the  owner,  is  not  presumed 
to  recognize  any  such  doctrine.    The  natural  and  obvious  presumption 
is  that  the  consignor  confides  in  the  probity  and  the  sense  of  justice 
and  honor  of  his  factor,  that  he  will  dispose  of  the  property  sent  to 
him  for  sale  to  the  best  interests  of  the  owner,  and  that  he  will  securely 
keep  and  return  to  him,  when  required,  the  money  for  which  the  pro- 
perty was  sold,  after  deducting  the  expenses  and  a  fair  compensatioa 
for  his  services  in  disposing  of  it.    Every  prudent  dealer  seeks  to  have 
the  greatest  amount  of  security  practicable  in  his  business  afEletirs. 
Such  a  person  would  surely  feel  more  secure  when  relying  upon  the 
simple  obligation  of  the  agent  to  securely  keep  and  return  to  him  the 
money  in  his  hands,  the  proceeds  of  sale  of  his  property,  than  to  know 
that  such  proceeds  were  intermixed  with  the  moneys  of  the  agent,  and 
to  be  used  by  him  as  his  own,  leaving  the  principal  to  rely  solely  on 
the  credit  and  responsibility  of  the  factor,  thus  taking  all  the  risks  and 
casualties  of  trade  which  might  overwhelm  his  factor  in  bankruptcy 
and  financial  ruin,  and  throw  upon  himself  the  loss  of  the  property 
intrusted  to  his  factor.    To  exonerate  the  factor  from  liability  on  the 
ground  of  his  passing  over  to  his  general  account  the  proceeds  of  the 
property  of  the  consignor,  and  becoming  the  debtor  of  the  latter  for 
such  proceeds,  it  is  well  established,  as  we  have  seen,  that  it  must  be 
shown  that  the  owner  or  consignor  knew  of  such  custom  and  usage, 
and  assented  to  it.    The  custom  insisted  upon  by  the  defendants  as 
prevailing  in  this  respect  in  New  Orleans  is  not  proved  to  have  been 
known  by  the  defendant,  and  that  he  assented  to  it. 

We  conclude  that  factors  and  commission  merchants  when  exercising- 
their  functions  of  receiving,  selling,  taking  their  commissions,  and 
accounting  to  their  principals,  are  acting  in  a  fiduciary  capacity  within 
the  meaning  and  intendment  of  the  thirty-third  section  of  the  bankrupt 
law  of  1867,  and  are  not  relieved  from  obligations  contracted  in  that 
capacity  by  a  discharge  in  bankruptcy.  In  this  conclusion  we  think 
we  are  abundantly  sustained  by  the  decisions  and  authorities  we  have 

adverted  to. 
It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 

affirmed  with  costs. 

fiehearing  refused. 


NEW  ORLEANS,  MARCH,  1875.  265 

Mrs.  Mary  C  Gordon  v.  GilfoU. 

No.  5665. 

Mbs.  Mabt  C.  Gordon  v.  Patrick  Gilfoil — ^J.  H.  Gilfoil  Inter- 

Tening. 

Alt  aetnai  corporeal  poeaosston  of  property  seized  most  take  place  in  order  to  make  a  sherif[*s 
seiziire  valid,  and  to  render  a  compliance  with  the  law  complete.  The  sheriff  mast  have 
the  property  in  his  own  possession  and  nnder  his  own  control,  or  in  the  possession  and 
under  the  control  of  some  person  duly  appointed  and  authorized  by  him. 

APPEAL  from  the  Thirteenth  Jadic^al  District  Court,  parish  of  Mad- 
ison. Hough,  J.  JE.  D.  dt  W.  Farrar,  for  plaintiff  and  appellant. 
Harrison  &  Montgomery,  for  defendant  and  appellant.  J*.  C  SeaU^  for 
intervenor  and  appellee. 

Taliaferro,  J.  Under  an  order  of  seizure  and  sale  against  the  prop- 
erty of  the  defendant  at  the  suit  of  the  plaintiff,  sale  of  the  tract  of 
land  now  in  controversy  was  made  on  the  third  day  of  July,  1869,  the 
plaintiff  becoming  the  purchaser.  The  defendant  remained  in  posses- 
don.  On  the  fifteenth  of  January,  1872,  plaintiff  brought  this  suit, 
setting  up  title  under  the  sheriff's  sale,  and  praying  to  be  recognized 
as  owner,  and  to  recover  the  property. 

The  defendant  answered,  setting  up  the  nullity  of  all  the  proceedings 
nnder  the  order  of  seizure  and  sale,  and  averring  that  none  of  the  forms 
of  law  were  observed  in  making  the  sale,  specifying  several  of  the 
alleged  informalities.  J.  H.  Gilfoil,  the  son  of  the  defendant,  inter- 
vened, claiming  one-half  the  land  in  right  of  his  deceased  mother,  the 
land  being  community  property  between  herself  and  the  defendant. 
Pending  this  suit,  it  seems,  the  defendant  died,  and  the  plaintiff  filed 
a  Bnpplemental  petition  making  the  intervenor  a  party  defendant,  aa 
lieir  of  his  deceased  father.  The  intervenor,  answering  this  supple- 
mental petition,  pleads  a  general  denial,  and  specially  pleads  the  nul- 
lity of  the  proceedings  under  which  the  sale  of  the  property  is  alleged 
by  plaintiff  to  have  been  made  by  the  sheriff;  that  the  pretended  sale 
is  null  as  to  him,  who  was  no  party  to  the  proceedings. 

It  is  alleged  that  there  was  no  notice  of  seizure  given  in  the  proceed- 
ing via  execuUvaoA  the  law  requires,  and  that  the  sheriff's  return  of 
iervice  of  the  notice  is  defective  and  illegal ;  that  no  legal  and  valid 
■eiznre  of  the  property  was  made. 

We  think  the  defendant  has  shown  that  the  exception  in  regard  to 
the  seizure  was  well  taken,  and  must  prevail.  The  proof  is,  that  the 
sheriff  at  no  time  had  the  mortgaged  property  in  his  possession,  either 
nnder  his  personal  control  or  under  that  of  a  keeper.  The  defendant, 
Patrick  Gilfoil,  remained,  after  this  pretended  seizure,  in  undisturbed 
poasession  of  the  premises,  managing  and  controlling  the  place  exclu- 
sive of  everybody  else.  An  actual  corporeal  possession  of  propefty 
eeixed  must  take  place  in  order  to  make  a  sheriff's  seizure  valid,  and 
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to  render  a  complianoe  with  the  law  complete.  The  sheriff  mast  have 
the  property  in  his  own  possession  and  under  his  own  control,  or  in 
the  possession  and  under  the  control  of  some  person  daly  appointed 
and  authorized  by  him.  See  the  case  of  Corse  v.  Stafford,  24  An.  262, 
and  cases  there  cited. 

We  regard  the  seizure  in  this  case  as  a  mere  paper  seizure,  and  the 
sheriff's  sale  as  a  nullity. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court,  so  fiir 
as  it  is  rendered  in  favor  of  the  plaintiff,  be  annulled  and  avoided;  that 
its  decree  in  favor  of  the  intervener  be  affirmed.  It  is  now  farther 
ordered  that  there  be  judgment  in  favor  of  the  defendant,  the  plaintiff 
paying  costs  in  both  courts. 

Rehearing  refused. 


No.  5652. 
Mrs.  Corinnb  Tesson  and  Husband  v.  A.  L.  GtUSHan  et  als. 

Ab  the  answer  does  not  disavow  the  signature  ol  the  deceased,  or  as  the  heirs  do  not  declare 
in  the  answOT  that  they  know  not  tiie  signatore,  but,  on  the  contrary,  aver  that  it  is  an 
act  under  private  signature  void  for  simalation,  or  null  as  a  disguised  donation  for  in- 
formalities, the  plaintiff  was  not  bound  to  prove  thel  signature  further  than  she  did  by 
the  testimony  of  one  of  the  subscribing  witnesses,  and  the  preliminu*y  evidence  on 
which  the  deed  had  been  admitted  to  registry. 

As  the  defendants  have  received  from  their  ancestor,  independently  of  the  property  in  oon- 
troveray,  the  full  amount  of  their  legitime,  they  can  not  attack  for  simulation  the  sale 
which  he  made  to  the  plaintifC^  and  parole  evidence  in  support  of  said  charge  was  prop- 
erly rejected. 

As  the  ancestor  of  defendants  could,  however,  have  shown  the  simulation  of  the  sale  by  a 
counter  letter  or  by  interrogatories  on  facts  and  articles  addressed  to  plaintiff^  the 
defendants,  his  heirs,  have  the  same  right.  Therefore,  the  interrogatories  on  facts  and 
articles  which  plaintiff  failed  to  answer  were  properly  taken  for  confessed,  and  they 
establish  the  simulation  of  the  sale  beyond  doubt. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.  Cole,  J.  Favroi  <&  Lamon,  for  plaintiff  and  appellee.  8, 
P.  Oreves  and  JB,  W.  EoherUon,  for  defendants  and  appellants. 

Wyly,  J.  Plaintiff,  Corinne  Tesson,  brings  a  petitory  action  to  re- 
cover from  the  defendants,  the  heirs  of  Gabriel  Gusman,  a  lot  of 
ground  and  improvements,  situated  in  the  city  of  Baton  Rouge,  par- 
chased  from  their  ancestor  on  the  twenty-eighth  of  March,  1872. 

After  a  general  denial  the  defendants  specially  aver  that  the  pre- 
tended act  of  sale  sued  on  was  an  act  under  private  signature,  no  price 
was  paid,  the  vendor  remained  in  possession  until  his  death,  receiving 
the  rents  of  the  property,  and  it  was  assessed  as  the  property  of  the 
vendor,  Gabriel  Gusman,  after  the  pretended  sale ;  that  said  pretended 
sale  was  a  mere  simulation,  not  intended  to  convey  any  title  to  said 
lot,  and  did   not  convey  any  title ;  that  should  it  appear  that  said 
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GiumaD  intended  to  conyey  title  to  plaintiff,  then  respondents  plead 
that  the  intention  was  that  it  should  take  effect  only  after  the  death  of 
said  Gasman,  as  a  donation,  and  as  such  the  said  act  was  not  clothed 
with  the  formalities  required  by  law  for  a  donation,  either  inter  vivos 
or  oau9a  morUs,  and  said  act  is,  therefore,  null  and  void. 

The  plaintiff  moved  to  strike  out  the  answer  on  several  grounds,  the 
most  important  being  that  the  defendants  having  accepted  uncondi- 
tionally the  succession  of  their  ancestor,  can  not  be  heard  to  plead  or 
allege  that  his  sale  to  plaintiff  was  simulated,  and,  standing  in  his 
stead  and  place,  they  can  not  set  up  any  defense  which  he,  if  living, 
could  not  make. 

The  court  overruled  the  exception,  reserving  the  right  to  the  plaintiff 
to  object  to  the  evidence  when  offered  by  the  defendants.  20  An.  193. 
The  case  was  before  this  court  in  March,  187i,  and  was  remanded  be- 
eanse  the  court  a  qua  erroneously  received  in  evidence  a  copy  of  the 
act  of  sale,  an  act  under  private  signature,  not  the  best  evidence.  The 
Mcond  trial,  like  the  first,  resulted  in  judgment  for  plaintiff,  and  de- 
fendants, except  one  of  the  heirs,  have  appealed. 

Ab  the  answer  does  not  disavow  the  signature  of  the  deceased,  or  as 
the  heirs  do  not  declare  in  the  answer  they  know  not  the  signature, 
bat,  on  the  contrary,  aver  that  it  is  an  act  under  private  signature, 
Toid  for  simulation,  or  null  as  a  disguised  donation  for  informalities, 
we  are  of  the  opinion  the  plaintiff  was  not  bound  to  prove  the  signa- 
tare  farther  than  she  did  by  the  testimony  of  one  of  the  subscribing 
witnesses  and  the  preliminary  evidence  on  which  the  deed  had  been 
admitted  to  registry.    Revised  Code  2244. 

As  the  defendants  have  received  from  their  ancestor,  independently 
of  the  property  in  controversy,  the  full  amount  of  their  legitime,  they 
can  not  attack  for  simulation  the  sale  which  he  made  to  the  plaintiff; 
and  parole  evidence  in  support  of  said  charge  was  properly  excepted 
to.  Collins  V.  Pratt,  15  An.  42,  Labauve  v.  Boudreau,  9  R.  29,  Maples 
V.  Mitty  12  An.  759. 

As  the  ancestor  of  defendants,  however,  could  have  shown  the  simu- 
lation of  rhe  sale  by  a  counter  letter,  or  by  interrogatories  on  facts  and 
articles  addressed  to  plaintiff,  the  defendants,  his  heirs,  have  the 
same  right.  Therefore,  the  interrogatories  on  facts  and  articles  which 
plaintiff  failed  to  answer  were  properly  taken  for  confessed,  and  they 
establish  the  simulation  of  the  sale  beyond  doubt.  See  Semer^  v,  Se- 
mer6, 10  An.  704,  and  authorities  there  cited. 

It  is  therefore  ordered  that  the  judgment  herein  be  set  aside,  and  it 
is  decreed  that  there  be  judgment  for  the  appellants,  plaintiff  paying 
costs  of  both  courts. 

Rehearing  refused. 
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No.  5622. 

CuRRiE,  King  &  Co.  v,  J.  0.  Pierce  et  als.    Scott  &  Brother  tr. 

The  Same.    (CoDsolidated.) 

While  there  are  facts  in  the  evidence  oalonlated  to  raiae  some  doubt  in  regard  to  the  per- 
fect good  faith  of  the  transactions  between  the  father  and  the  son  as  to  the  creditors  of 
the  former,  yet  the  sale  of  the  property  in  qaestion  from  the  former  to  the  latter  can  not 
be  treated  as  a  pore  simolation.  The  sale  may  have  been  resorted  to  for  the  purpose 
alleged  by  the  plaintiff,  bnt,  whether  for  ftuudulent  purposes  or  otherwise,  could  only 
have  been  suocessfhlly  assailed  by  a  regular  revocatory  action,  which  the  plaintifib  have 
debarred  themselves  firom  bringing  by  permitting  the  time  to  elapse  within  which  that 
action  might  have  been  instituted. 

APPEAL  from  the  Thirteeoth  Jadicial  District  Court,  parish  of  Car- 
roll. Houghj  J.  Fileher^  Leonard  (&  Kennedy,  for  plaintifiFs  and 
appellees.    Montgomery  <&  Boherts^  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiffs,  in  these  consolidated  cases,  attack  a 
sale  made  on  the  fifth  of  April,  187] ,  by  Jonathan  0.  Pierce  to  his  son 
John  0.  Pierce  of  an  undivided  half  part  share  and  interest  of  and  in 
a  large  and  valuable  plantation  lying  in  the  parish  of  Carroll  called 
^'  The  Oakland  plantation,*'  and  they  seek  to  have  the  sale  annulled 
and  set  aside  on  the  alleged  ground  that  it  was  made  in  fraud  of  their 
rights  and  for  the  purpose  of  placing  the  property  out  of  their  reach 
and  shielding  it  from  being  made  subject  to  the  debts  owing  them  by 
Jonathan  0.  Pierce.  They  allege  and  show  that  they  are  creditors  of 
said  Jonathan  0.  Pierce  to  large  amounts,  and  they  aver  that  he  waa 
in  insolvent  circumstances  at  the  time  he  made  the  sale,  which  they 
allege  is  fictitious,  simulated  and  fraudulent. 

Curators  ad  hoc  were  appointed  to  represent  the  several  absent 
parties  made  defendants.  John  0.  Pierce  answered,  denying  all  the 
allegations  of  the  plaintiffs,  charging  him  with  fraud  and  simula- 
tion in  the  purchase  of  the  property  in  question,  and  averring  that  he 
gave  in  payment  of  the  price  a  part  in  cash  and  the  remainder  in  his 
obligations,  to  be  paid  in  installments,  which  he  has  been  discharging 
as  they  have  matured.  He  pleads  in  bar  of  the  action  brought  against 
him  the  prescription  of  one  year.  In  the  lower  court  there  was  judg- 
ment in  favor  of  the  plaintiffs  annulling  and  setting  aside  the  sale  so 
far  as  it  affected  the  plaintiffs'  rights,  and  rendering  judgment  in  favor 
of  the  plaintiffs  against  Jonathan  0.  Pierce  for  the  amounts  claimed, 
and  ordering  that  the  property  be  seized  and  sold  to  pay  the  said  debts 
of  the  plaintiffs.    J.  0.  Pierce,  Jr.,  has  appealed. 

The  record  contains  a  large  amount  of  testimony.  The  plaintiff's 
have  used  much  industry  to  draw  out  of  J.  0.  Pierce,  Sr.,  by  search- 
ing interrogatories  to  him  and  by  a  long  cross-examination  of  J.  O. 
Pierce,  Jr.,  on  the  witness  stand,  evidence  to  show  that  the  sale  was 
simulated,  and  in  truth  without  consideration.    The  mother  of  J.  O. 
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Pierce,  Jr.,  was  iDterrogated,  also  under  commission,  in  relation  to  the 
character  of  the  act  of  sale,  she  having  sold  her  interest  in  the  Oak- 
land plantation  to  her  son  at  the  same  time  the  fatht'r  sold  his.  We 
think  the  plaintiffs  have  shown  that  about  the  time  of  the  sale,  Apri], 
1871,  Jonathan  0.  Pierce  was  in  failing  and  insolvent  circumstances, 
bat  we  do  not  find  that  they  have  brought  home  to  J.  0.  Pierce,  Jr.,  a 
knowledge  of  tliat  fact.  While  we  are  free  to  admit  there  are  facts 
ahown  by  the  evidence  Calculated  to  raise  some  doubt  in  regard  to  the 
perfect  good  faith  of  the  transactions  between  the  father  and  son  as  to 
the  creditors  of  the  former,  yet,  alter  a  careful  examination  of  the 
whole  evidence,  and  considering  the  attendant  circumstances,  we  are 
not  inclined  to  regard  the  sale  as  a  pure  simulation.  We  can  not 
therefore  concur  with  the  judge  of  the  court  a  qua  in  treating  it  as 
such.  The  sale  may  have  been  resorted  to  for  the  purposes  alleged  by 
the  plaintiffs,  but  whether  for  fraudulent  purposes  or  otherwise,  we 
think  it  could  only  have  been  successfully  assailed  by  a  regular  revo- 
catory action,  which  the  plaintiffs  have  debarred  themselves  from 
bringing  by  permitting  the  time  to  elapse  within  which  that  action 
mi^t  have  been  instituted. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled  and  reversed.  It  is  further  ordered  that  the  defendants  have 
judgment  in  their  favor ;  the  plaintiffs  paying  costs  in  both  courts. 

Rehearing  refused. 


No.  5448. 

Successions  op  George  and  Frances  Clark — ^On  opposition  to  the 

account  of  the  executrix. 

The  aasetB  shown  as  composing  the  separate  snocession  of  Mrs.  Clark  being  her  separate 
pvoperty,  distinct  from  the  assets  of  the  succession  of  her  hnsband,  the  opponent  can 
not  daim  payment  out  of  these  assets  for  his  debt,  which  is  a  community  debt  due  by 
the  community  estate. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     TUsotf 
J.    MeGloin  i&  Nixon^  for  Mrs.  H.  C.  Stewart.    Frank  Miehinard, 
for  executrix,  appellee. 

Taliaferro,  J.  George  Clark  died  on  the  third  of  March,  187*3,  and 
Mb  wife,  Frances  Clark,  died  on  the  same  day,  a  few  hours  only  after 
the  death  of  her  husbands  They  left  olographic  wills,  by  which  each 
testator  was  appointed  executor  of  the  other.  Mrs.  Clark  had  no  forced 
heirs.  She  gave  a  portion  of  her  estate  to  her  husband,  and  a  portion 
<»f  ittothe  minor  children  of  Julia  M.  Hubbard,  the  widow  of  Edward 
£.  WiUard,  the  adopted  son  of  Frances  Clark.  Mrs.  Willard  applied  for 
and  leeeived  the  appointment  of  dative  testamentary  executrix  of 
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George  Clark  and  Frances  Clark,  and  she  caused  inventories  to  be 
made  of  their  estates. 

On  the  twenty-fifth  of  August  following  she  filed  her  accounts,  one  of 
them  showing  the  succession  of  George  Clark  to  be  a  small  one,  the 
entire  proceeds  of  which  are  absorbed  by  the  privileged  debts  against 
it ;  the  other  showing  a  balance  for  the  minor  children  of  £.  E.  Willard 
of  about  $8000,  after  the  payment  of  its  debts. 

A  sweeping  opposition  was  filed  to  these  accounts  by  Mrs.  Stewart, 
in  whose  behalf  it  is  urged  that  all  the  property  of  both  successions,  as 
divided  by  the  executrix,  belong  to  and  form  only  one  succession — 
that  of  the  community  existing  between  the  decedents — and  that  the 
opponent's  claim  should  be  acquitted  out  of  the  entire  assets  of  both. 
The  opponent's  claim  is  founded  upon  a  contract  of  lease  entered  into 
between  George  Clark  and  the  opponent  on  the  fourteenth  of  October^ 
1872,  by  which  the  opponent  leased  to  Clark  a  dwelling  house  in  the 
city  of  New  Orleans  for  a  term  of  five  years  from  the  date  of  the  lease, 
at  $1000  per  annum,  payable  in  monthly  installments  of  $83  32  each. 
The  opponent's  claim  is  for  this  rent,  due  and  to  become  due.  The  ex- 
ecutrix placed  the  opponent  on  her  tableau  of  George  Clark's  estate  as 
a  privileged  creditor  for  $500,  amount  of  rent  due  at  that  time.  That 
sum,  with  the  other  privileged  debts  of  the  estate,  consume  it,  so  that, 
the  opponent  gets  nothing  more  if  he  is  restricted  to  the  estate  of 
George  Clark  for  payment. 

The  judge  a  quo  rejected  this  opposition,  so  far  as  the  opponent 
claimed  payment  out  of  the  proceeds  of  the  estate  of  Mrs.  Clark.  This 
opponent  objected  also  to  the  amount  set  down  upon  the  tableau  of 
Mrs.  Clark's  estate  for  attorney's  fees  as  exorbitant.  This  oppositlonL 
was  sustained,  and  the  amount  reduced  from  $250  to  $100.  After 
making  some  other  unimportant  changes  in  the  accounts  they  were 
duly  homologated. 

From  this  judgment  the  opponent  has  appealed. 

We  think  the  judgment  of  the  lower  court  correct.  It  is  very  clear 
that  the  assets  shown  as  composing  the  separate  succession  of  Mrs. 
Clark  are  her  separate  property.  They  are  made  up  of  only  two  itemsy 
viz:  $103  50,  value  of  a  few  articles  of  jewelry  and  silverware,  and 
$5715  in  cash  received  from  the  Knickerbocker  Life  Insurance  Com- 
pany on  a  life  insurance  policy  on  the  life  of  her  husband  taken  out  for 
her  benefit. 

The  opponent  can  not  claim  payment  out  of  these  assets  for  his  debt, 
which  is  a  community  debt,  owing  by  the  community  estate. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 
Rehearing  refused. 
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No.  5659. 
SucoiLSSiON  OF  Mrs.  S.  B.  Fuqua. 

The  motion  to  dJsmijBS  thlB  appeal  on  the  groimd  that  the  appeal  bond  was  not  executed  in 
iaror  of  the  clerk  can  not  prevail.  The  bond  waa  executed  in  favor  of  John  S.  Lanier, 
irhom  the  record  shows  to  be  clerk. 

The  peremptory  exception  to  the  jurisdiction  of  a  special  judge  to  issue  an  order  granting 
letters  of  executorship  ratione  materuB  was  properly  overruled.  Under  the  facta  of  this 
eaie  the  parish  judge  proceeded  lawfully  in  selecting  a  lawyer  having  the  proper 
qudifioations  to  preside  over  the  trial  iu  his  place. 

The  instrument  admitted  to  probate  must  be  received  as  a  will.  It  is  in  the  olographic  form, 
entirely  written,  dated,  and  signed  by  the  testatrix.  It  is  nqt  essential  tiiat  tiie  date 
to  SB  dographio  will  should  precede  the  signature ;  it  may  be  placed  below. 

There  is  no  fidei  oommismin  in  the  will.  The  testatrix  does  not  attempt  to  put  any  property 
in  the  name  of  any  person  except  her  children.  All  she  does  is  to  direct  how  that  prop- 
ffty  shall  be  administered  until  her  children  shall  marry. 

The  Intention  of  the  testatrix  expressed  in  her  will  is  that  her  husband  should  have  the 
entire  control  of  her  children ;  that  they  should  make  their  homes  with  him,  and  that  he 
ahoold  control  their  property  until  they  married.  Her  wishes  could  not  be  carried  out 
unless  he  was  their  tutor;  hence  it  was,  in  intendment  of  law,  his  appointment  as  tutor. 
That  she  had  the  right  to  appoint  him  can  not  be  doubted. 

Beeaose  a  cotntor  is  liable  to  account  for  property  belonging  to  minors  which  may  have  come 
into  his  hands,  it  does  not  iolldw  that  he  can  not  be  api>ointed  their  tutor  by  testament. 

The  dedaration  of  three  of  the' five  members  of  a  family  meeting  called  in  the  interest  of  the 
minora,  that  the  appointed  tutor  is  not  a  fit  person  to  have  charge  of  the  minors,  can  not 
he  taken  into  consideration.  In  the  first  place,  there  was  nothing  to  authorize  the  family 
meeting,  there  being  no  vacancy  in  the  office  of  tutor  to  be  filled.  In  the  second  place, 
the  reasons  they  give  for  their  opposition  are  entirely  outside  o^  the  law.  This  court  can 
not  say.  in  advance  that  the  mother's  choice  of  the  peraon  who.  in  her  opinion,  was  best 
fitted  to  have  charge,  of  the  minors  was  ill-advised. 

APPEAL  from  the  Parish  Conrt,  parish  of  East  Feliciana.  JE,  JEJ. 
Adams,  special  jadge,  in  the  place  of  the  presiding  judge,  recused. 
Eeman  dk  Lyons,  for  tutor  and  executor^  appellee.  JB.  B.  Forman,  Km 
A.  CrosSf  for  under  tutor,  appellant. 

Morgan,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  ground 
^t  the  appeal  bond  was  not  executed  in  favor  of  the  clerk.  The 
bond  was  execjuted  in  favor  of  John  S.  Lanier,  whom  the  record  shows 
to  be  the  clerk.  This  is  sufficient.  (See  the  case  of  Riley  v,  Howell, 
lately  decided.)    The  motion  to  dismiss  is  overruled. 

On  the  Merits. 

The  contest  grows  out  of  the  following  document: 

*' Peeling  this  evening  the  uncertainty  of  life  and  shortness  of  time, 
I  give  vent  to  my  feelings  in  writing.  Should  God  in  his  wisdom  see 
best  to  remove  me  hence,  to  that  home  where  no  traveler  returns,  in 
my  approaching  confinement,  'tis  my  wish  that  my  dear  husband,  T. 
J.  Fuqua,  have  the  entire  control  of  my  children ;  they  making  their 
homes  with  him,  and  controlling  their  and  my  business  until  the  mar- 
nage  of  each,  at  which  time  he  must  give  them,  Addle  and  Pinkie,  five 
thousand  dollars  and  their  trousseaux;  and  controlling  the  eleven 
thousand  dollars  belonging  to  me,  until  Pinkie  becomes  of  age,  at 
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which  time  ic  nmat  be  equally  divi<ied  between  my  children.  Should 
Addle  be  married,  her  portion  of  the  interest  on  what  belongs  to  me, 
eleven  thousand  dollars,  be  paid  her  yearly  until  Pinkie  becomes  of 
age.  Should  Mr.  Fuqua  marry,  I  want  all  my  silver,  beds,  and  bed- 
ding be  given  to  Addle  and  Pinkie,  and  they  to  give  a  portion  of  it  to 
my  Fuqua  child  when  grown  ;  and  if  he  marries,  'tis  my  wish  that  his 
third  wife  never  be  benefited  by  anything  that  belonged  to  me,  in  any 
way,  and  in  case  of  my  Fuqua  child's  death,  what  it  would  inherit 
from  me  be  given  to  Addie  and  Pinkie  whenever  my  husband  thought 
proper. 

''Being  in  health  and  in  my  right  mind,  I  hereby  sign  my  lull  name. 

'*  MRS.  SARAH  B.  FUQUA. 

*'  September  12,  1873." 

Mrs.  Fuqua  died  some  time  after  the  date  of  the  above  writing.  On 
the  tenth  March,  1874,  it  was  admitted  to  probate  as  her  last  will,  and 
T.  J.  Fuqua,  her  surviving  husband,  was  appointed  executor  thereof. 
On  the  twelfth  March,  J.  W.  Clinton,  the  under  tutor  of  Mrs.  F aqua's 
children^  moved  to  rescind  the  order  appointing  Fuqua  executor.  The 
appointment  was  rescinded.  A  motion  was  made  for  a  rehearing. 
Pending  this  motion,  the  judge  died.  His  successor  recused  himself 
on  the  ground  of  having  been  of  counsel,  and  a  lawyer  was  seFected.  as 
special  judge,  to  try  the  case.  This  was  done  by  consent  of  coanseL 
After  the  rescinding  order  had  been  revoked,  and  the  original  order 
appointing  the  executor  reinstated,  a  peremptory  exception  to  the 
jurisdiction  of  the  special  judge  to  issue  an  order  granting  letters  of 
executorship  ratione  materuB  was  taken.  The  exception  seems  to  be 
based  upon  the  2024th  section  of  the  Revised  Statutes,  which  provides 
that  ''the  district  judges  of  the  several  judicial  districts  of  this  State, 
or  the  parish  judge  of  any  adjoining  parish  shall,  in  the  absence  of  the 
parish  judges  from  their  respective  parishes,  or  when  the  parish  judge 
is  interested,  or  from  any  cause  is  recused  or  can  not  act,  grant  all  or- 
ders of  any  and  every  kind  in  cases  of  any  kind  in  the  parish  courts 
which  might  have  been  granted  by  the  parish  judge  if  not  absent  or 
recused,  which  absence  or  recusation  must  be  made  to  appear  by  the 
affidavit  of  the  party  or  his  attorney  who  applies  for  such  order.*'  The 
exception  was  properly  overruled.  It  was  a  regular  suit  which  "waA 
pending  in  court,  the  contest  being  the  right  to  be  qualified  as  executor 
of  a  will,  one  party  asserting  it,  another  contesting  it.  The  parish  judge 
had  been  of  counsel  for  one  of  the  contestants ;  he  was  not  personally 
interested  in  the  matter  in  contestation.  The  constitution,  act  90, 
provides  that  '*in  any  case  where  the  judge  may  be  recused,  and  where 
he  is  not  personally  interested  in  the  matters  in  contestation,  he  shall 
elect  a  lawyer,  having  the  qualiftcations  required  for  a  judge  of  hia 
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eoart,  to  try  such  cases.  And  when  the  judge  is  personally  interested 
m  the  salt,  he  shall  call  upon  the  parish  or  clistrict  jndge,  as  the  case 
maybe,  to  try  the  case."  It  is  evident,  therefore,  under  the  facts  of 
this  case,  that  the  parish  judge  proceeded  properly  in  selecting  a  law- 
yer having  the  proper  qualificdtions  to  preside  at  the  trial  in  his  place. 

We  come  now  to  consider  whether  the  instrument  above  quoted  is  a 
will.  We  are  of  the  opinion  that  it  is.  It  is  in  the  olographic  form, 
entirely  written,  dated  and  signed  by  the  testatrix.  Objection  is  made 
that  tbe  date  is  not  affixed  in  the  proper  place.  It  is  not  essential  that 
the  date  to  an  olographic  will  should  precede  the  signature }  it  may  be 
placed  below.  See  Cain  de  Lisle,  under  art.  970  C.  N.,  No.  30,  where 
the  authorities  upon  this  point  are  cited.  By  it  she  certainly  disposes 
of  her  estate,  and  directs  how  it  shall  be  administered.  This  is  all  that 
the  law  requires.  Nor  do  we  see  any  fidei  commissum  contained  therein. 
She  does  not  attempt  to  put  any  property  in  the  name  of  any  person 
except  her  children.  All  she  does  is  to  direct  how  that  property  shall 
be  administered  until  her  children  shall  marry. 

We  are  not  called  upon  to  pass  upon  the  question  as  to  whether  or 
Dot  the  will  contains  the  appointment  of  an  executor.  All  the  proceed- 
ings had  in  the  succession  seem  to  have  been  copied  into  the  transcript 

before  us.  But  the  appellee,  Fuqua,  made  two  separate  applications 
to  the  court.  One  was  to  be  qualified  b,^  executor;  the  other  was  to  be 
eoDfirmed  as  tutor;  and  two  separate  judgments  have  been  rendered  on 
these  applications.  The  appeal  seems  to  have  been  taken  from  the 
judgment  confirming  him  as  tutor.  And  the  question  now  arises,  does 
the  will  appoint  him  tutor  to  the  testatrix's  minor  children  Y 

"In  the  interpretation  of  acts  of  last  will,  the  intention  of  the  testa- 
tor must  principally  be  endeavored  to  be  ascertained,  without  depart- 
ing, however,  from  the  terms  of  the  testament."     C.  C.  1712. 

Now  what  was  the  intention  of  the  testatrix  with  regard  to  her 
children  t  It  was  that  her  husband  should  have  entire  control  of  them ; 
that  they  should  make  their  homes  with  him ;  and  that  he  should  con- 
trol their  property  until  they  married.  How  could  her  wishes  be  car- 
ried out  unless  he  was  their  tutor  ?  It  seems  to  us  that  the  wish  she 
expressed  in  this  regard  was,  in  intendment  of  law,  his  appointmentas 
tntor.    That  she  had  the  right  to  appoint  him  tutor  can  not  be  doubted. 

The  last  ground  of  opposition  to  his  appointment  is  that  he  is  in- 
debted to  the  minors  and  is,  consequently,  excluded  from  being  their 
tator.  This  allegation  is  not,  we  think,  established.  It  is  possible 
that  he  may  have  received  money  belonging  to  the  minors  while  he 
▼as  cotator  with  their  mother.  This  would  make  him  liable  to  ac- 
eoant  to  them,  but  all  tutors  owe  an  account  of  their  tutorship.  We 
can  not  say  that,  because  a  cotutor  is  liable  to  account  for  property 
18 
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beloDgiDg  to  miDorB  which  may  have  oome  into  his  hands,  he  can  not 
be  appointed  their  tutor  by  testament. 

It  has  been  pressed  upon  us  that  three  of  the  five  members  of  the 
family  meeting  called  in  the  interest  of  the  minors  have  advised  that 
the  appellee  is  not  a  fit  person  to  have  charge  of  tbem.  The  principal 
objection  they  make  to  him  is  that  he  is,  comparatively  speaking,  a 
young  man,  and  that  there  is  no  female  living  in  the  house  with  them. 
In  the  first  place,  there  was  nothing  to  authorize  the  meeting  of  the 
family,  there  being  no  vacancy  in  the  office  of  tutor  to  be  filled.  In 
the  second  place,  the  reasons  they  give  for  their  opposition  are  entirely 
outside  of  the  law.  We  can  deprive  or  exclude  a  person  appointed  as 
this  one  was  only  for  some  of  the  causes  mentioned  in  the  Code.  That 
he  is  comparatively  speaking  a  young  man,  and  that  he  has  no  other 
female  living  in  the  house  with  the  minors,  is  not  among  them. 

Under  the  will  he  has,  we  think,  the  right  to  be  appointed  tutor  to 
the  minors.  Should  his  conduct  be  such  as  to  make  it  apparent  that 
the  trust  the  mother  reposed  in  him  was  ill-founded,  the  law  haa 
pointed  out  the  mode  by  which  they  may  be  protected,  and  no  doubt 
protection  will  be  given  them.  We  can  not  say,  in  advance,  that  their 
mother's  choice  of  the  person  who,  in  her  opinion,  was  best  fitted  to 
have  charge  of  them,  was  ill-advised. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5493. 
George  Lysle  and  Son  v.  Bbals  &  Lainb  et  al. 

Beals  &.  Lainc  are  snod  as  makers  and  Edward  Beals  as  indorser  of  a  promissory  note. 
£.  Beals'  son,  a  member  of  the  Arm  of  Beals  &  Laine,  wrote  the  name  of  his  &ther,  who 
can  not  write,  as  indorser  of  said  note.  The  evidence  showing  that  Edward  Beals  sub- 
sequently ratified  the  act  or  adopted  the  indorsement,  this  is  saOioient  to  bind  him  as 
indorser. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Saucier, 
J.  Eice  i&  WhiiakeTf  for  plaintiffs  and  appellants.  Bentinek  Egan^ 
for  defendant  and  appellee. 

Wyly,  J.  The  plaintitfs,  who  sued  Beals  &  Laine  as  makers  and 
Edward  Beals  as  indorser  of  a  promissory  note,  appeal  from  the  judg- 
ment dismissing  as  of  nonsuit  their  demand  against  said  indorser. 

Edward  Beals  in  his  answer  specially  denies  that  he  indorsed  the 
note,  averring  that  he  can  not  write  his  name. 

His  son,  a  member  of  the  firm  of  Beals  &  Laine,  wrote  the  name, 
but  the  evidence  shows  that  Edward  Beals  subsequently  ratified  the 
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act  or  adopted  the  indorsement,  and  this  was  sufficient  to  bind  him  as 
an  indorser. 

It  is  therefore  ordered  that  the  judgment  at>pealed  &om  be  annulled, 
and  it  is  decreed  that  plaintiffs  recover  of  defendant,  Edward  Beals, 
$1257  36,  with  legal  interest  on  $2441  97  from  the  twenty-first  of  Feb- 
ruary, 1874,  till  the  first  of  April,  1874,  and  thereafter  like  interest  on 
tl257  36  till  paid,  $5  56  cost  of  protest,  and  costs  of  both  courts. 

Bebearing  refused. 


No.  5689. 

Hakriet  G.  Adams  r,  Edward  W.  Adams — John  Chafpe,  Bro.  & 

Son — Third  Opponents. 

There  are  several  reaitoas  why  the  privileges  of  the  overseer  and  laborers  set  up  by  the  third 
opponents  as  subrogees,  have  no  preference  over  the  prior  mortgage  claim  of  the  plaintiff, 
the  most  importuit  being  that  said  privileges  were  not  recorded  in  the  parish  where  the 
property  is  situated  on  the  day  the  contracts  out  of  which  they  arose  were  entered 
into. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
Dewing t  J.  Johnson  <&  Denis  and  J.,  dk.  E*  Talbot,  for  plaintiff  and 
appellee.  Barrow  <&  Pope  and  Oeorge  Wailes,  for  third  opponents  and 
appellants. 

Wtlt,  J.  Plaintiff,  holding  a  special  mortgage  and  vendor's  privilege 
on  the  plantation  of  the  defendant,  to  secure  her  claim  of  $36,589  35, 
foreclosed  the  same  and  caused  the  mortgaged  premises  and  all  the 
aecessories  and  appurtenances  to  be  advertised  for  sale  on  the  seventh 
ot  March,  1874. 

John  Chaffe,  Bro.  &  Son,  claiming  to  be  subrogated  to  the  claims  of 
tbe  overseer  and  the  laborers  on  said  plantation,  during  the  year  1873, 
amoQDting  in  the  aggregate  to  $5117  83,  filed  a  third  opposition  a  few 
days  before  the  sale,  praying  to  be  decreed  to  have  a  privilege  for  the 
amount  of  their  claim,  on  the  seed  cane,  hay,  corn,  and  fodder  raised 
OD  eaid  plantation  during  the  year  1873,  together  with  the  mules,  farm- 
ing implements,  and  other  movables  attached  to  said  plantation,  and 
praying  that  said  property  be  appraised  separately,  and  that  they  be 
paid  out  of  the  proceeds  thereof,  in  preference  to  plaintiff.  The  prop- 
erty was  appraised  separately  and  sold  with  the  plantation  to  plaintiff 
for  126,350.  Subsequently  to  wit:  on  the  twenty-first  July,  1874,  the 
opponents  filed  a  supplemental, petition  setting  up  a  privilege  as  fur- 
niabers  of-  seed  cane  for  the  crop  of  1873,  praying  judgment  for  the 
amount  of  this  claim,  $3000,  with  privilege  on  the  seed  cane,  hay,  corn, 
and  fodder  on  the  plantation  at  the  time  of  the  seizure,  superior  to  the 
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mortgage  of  plaintiff.    The  court  gave  jadgment  for  plaintiff,  and  the 
third  opponents  have  appealed. 

In  regard  to  the  claim  for  furnishing  seed  cane  for  the  year  1873,  the 
record  shows  no  privilege  on  account  thereof.     Trne  it  is,  the  defend- 
ant made  a  transfer  on  tlie  seventeenth  February,  1873,  of  the  seed 
cane  of  the  crop  of  1872,  to  the  third  opponents,  in  settlement  of  a 
balance  due  by  hira  to  them  for  advances  for  the  year  1872,  and  on  the 
same  day  the  third  opponents  retransferred  the  same  seed  cane  to  the 
vendor  for  three  thousand  dollars,  taking  his  note  therefor.    This  was 
a  mere  paper  transfer.     No  delivery  occurred  or  could  occur,  because 
the  evidence  shows  that  the  cane  had  already  been  planted,  and  waa 
an  immovable.    Besides,  the  contract  was  not  registered  in  the  parish 
"where  the  property  was  on  the  day  it  was  made;  consequently,  no  right 
was  acquired  superior  to  plaintiff  ^s  existing  mortgage  on  the  property, 
which  was  immovable  by  destination.    There  are  several  reasons  why 
the  privileges  of  the  overseer  and  laborers,  set  up  by  third  opponents 
as  subrogees  have  no  preference  over  the  prior  mortgage  claim  of  the 
plaintiff,  the  most  important  being  evidence  of  said  privileges  was  not 
recorded  in  the  parish  where  the  property  is  situated  on  the  day  the 
contracts  out  of  which  they  arose  were  entered  into.    Revised  Code 
3274 ;  see  also  Bank  of  America  t;.  Septime  Fortier,  Edward  J.  Gay  & 
Co.,  third  opponents,  lately  decided,  and  authorities  there  cited. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5585. 

Robert  J.  Moore  v.  A.  J.  Beelman — Same  v.  Mrs.  Laura  J.  Bbel- 

MAN — Con  solidated . 

The  obligations  sued  upon  were  entered  into  subsequent  to  the  homestead  law,  and  are 
therefore  subject  to  it.  These  obli^tions  novated  a  debt  previously  existing  and  aeonred 
by  mortgage.  Whether  this  original  mortgage  was  valid  or  not  for  want  of  reinsoription 
is  immateri^.  It  was  abandoned  and  became  inoperative  by  the  consent  of  the  ori^^al 
mortgagee,  who  received  in  lieu  thereof  the  new  obligations,  which  are  now  sought  to  be 
enforced. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St- 
Charles.  Flagg,  J.  J.  D,  AugtLsiin,  N,  St.  Martin j  M,  Marks,  for 
plaintiff  and  appellant.  Breaux^  Fenner  <&  Hall,  for  defendants  and. 
appellees. 

Taliaferro,  J.  In  each  of  these  cases  the  plaintiff  is  aiming  to 
enforce  a  mortgage  against  property  of  the  defendants  whose  notes, 
secured  by  these  mortgages,  he  is  the  holder  of,  and  is  authorized  to 
exercise  the  rights  of  mortgage  appertaining  to  the  saitoe.  Theae 
mortgages  were  granted  in  favor  of  one  Gassin,  the  original  holder,  in 
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renewal,  as  it  is  declared,  of  a  debt  originally  owing  by  the  ancestor 
of  the  defendants  to  Gassin,  and  which  was  secured  by  mortgage  on* 
the  same  property. 

The  facts  relating  to  the  execution  of  the  notes  sued  upon,  and  the 
mortgages  securing  their  payment,  seem  to  be  as  follows:    John  Mr- 
Beelman,  the  father  of  these  two  defendants,  and  Frederick  M.  Beel^ 
man,  being  indebted  to  Gassin  in  the  sum  of  $2350,  gave  his  note  for 
that  amount  on  the  twenty-eighth  of  March,  1861,  and  to  secure  its 
payment  mortgaged  a  quarter  section  of  land,  reserving  fifteen  acres 
of  it,  on  which  were  certain  buildings.     F.  M.  Beelman,  for  a  like  sum 
owing  by  him  to  Gassin,  gave  his  note  and  secured  its  payment  by 
mortgage  on  an  adjoining  quarter  section  of  land  owned  by  him.    This 
occarredin  April,  1861.     In  March,  1866,  Frederick  M.  Beelmau  sold 
to  his  brother,  Alexander  J.  Beelman,  one  hundred  acres  of  this  quarter 
section,  reserving  to  himself  the  remainder,  about  fifty- nine  acres  and 
eighty-five  hundredths.    In  this  act  of  sale  Alexander  Beelman  obli- 
gated himself  to  pay  $1468  75  of  the  debt  owing  by  Frederick  M. 
Beelman  to  Gassin,  with  the  proportional  amount  of  interest  that  had 
accrued.    As  part  of  the  consideration  Alexander  Beelman  transferred 
his  share  and  interest  in  the  estate  of  his  father,  tlien  deceased,  to 
Frederick  Beelman.    In  May,  1867,  the  widow  of  John  M.  Beelman, 
and  mother  of  Frederick,  Alexander,  and  Laura  Beelman,  wife  of  Tin- 
ney,  all  heirs  of  John  M.  Beelman,  joined  with  the  heirs  in  a  notarial 
act  by  which,  in  consideration  of  the  undertaking  of  the  heirs  to  re- 
lease her  from  all  obligation  to  pay  any  part  of  the  debt  owing  by  the 
estate  of  J.  M.  Beelman,  and  for  the  further  consideration  of  becoming 
sole  owner  of  the  fifteen  acres  of  land  reserved  in  the  mortgage  of  her 
husband  to  Gassin,  she  relinquished  in  favor  of  the  heirs  all  her  com- 
munity rights,  as  well  as  all  others,  in  the  tract  of  land  aforesaid.     By 
this  act  the  heirs  accepted  the  succession  of  their  father  purely  and 
simply,  and  made  a  partition  of  the  land,  specifying  the  part  falling 
to  each.    In  pursuance  of  the  contract  entered  into  with  their  mother, 
the  three  heirs,  two  of  them  the  same  day,  and  the  other  in  June  fol- 
lowing, executed  each  a  note  for  his  respective  share  of  the  original 
debt  to  Gassin,  and  each  executed  a  mortgage  on  his  separate  portion 
of  the  land  partitioned,  as  we  have  before  seen.     When  suit  was  brought 
upon  these  notes  against  the  several  makers  they  seem  to  have  made 
no  defense  against  the  obligations  they  iuiport,  but  each  claimed  the 
benefit  of  the  homestead  law  upon  his  portion  of  the  land,  alleging 
aecessitous  circumstances,  and  their  right  to  claim  the  exemption  of 
their  lands  from  sale  under  the  mortgages.    Judgment  was  rendered  in 
bkYOT  of  the  right  of  homestead  claimed  by  two  of  the  defendants,  Mrs. 
Txnney  and  Alexander  Beelman ;  the  mortgages  executed  by  them  were 
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declared  null  and  void^  and  judgments  were  rendered  in  favor  of  the 
plaintiff  for  the  amount  of  the  notes  sued  upon.'  From  tills  judgment 
the  plaintiff  has  appealed. 

Two  bills  of  exception  appear  in  the  record,  but  we  do  not  consider 
it  important  to  pass  upon  them  in  the  consideration  of  the  case. 

It  is  strenuously  argued  on  the  part  of  the  plaintiff,  that  the  original 
mortgage  to  Gassin  bears  upon  the  land ;  that  the  obligations  entered 
into  by  the  heirs  are  only  extensions  of  the  original  mortgage  by  their 
ancestor  to  Gassin ;  that  as  against  that  mortgage  the  homestead  claim 
can  not  have  effect.  The  plaintiff  contends  that  as  to  Frederick  M. 
Beelman,  he  can  not  claim  the  benefit  of  the  homestead  law,  because 
at  the  time  he  executed  his  note  and  mortgage  he  was  unmarried,  and 
had  no  one  dependant  upon  him  for  a  support.  Judgment  as  to  him 
was  rendered  by  the  lower  court  in  favor  of  the  plaintiff,  ignoring  his 
homestead  claim,  from  which  he  appealed. 

The  original  mortgage  to  Gassin,  executed  by  John  M.  Beelman  on 
the  twenty-eighth  of  March,  1861,  was  not  rein  scribed  within  ten  years, 
but  the  plaintiff  holds  that  the  inscription  of  the  mortgages  renewing 
and  recognizing  it,  before  the  expiration  of  the  ten  years,  was  equiva- 
lent to  reinscription.  He  contends,  further,  that  the  notes  sued  on  do 
not  represent  a  debt  created  subsequently  to  1865,  the  year  the  home- 
stead law  claimed  by  the  defendants  was  enacted.  On  the  part  of  the 
defendants  it  is  urged  that  there  was  a  novation  of  the  original  debt; 
that  if  the  attempt  were  made  to  enforce  the  original  mortgage  to 
Gassin,  the  answer  would  be  that  no  such  mortgage  exists,  for  the 
record  shows  that  it  has  been  erased }  besides,  by  the  assent  of  the 
creditor  new  mortgages,  granted  by  different  parties  in  1867,  have  been 
substituted  for  it.  The  defendants  herein,  it  seems,  are  not  held  as 
heirs  of  Johu  M.  Beelman,  but  rather  upon  conventional  contracts  of 
their  own ;  they  should  then  be  held  upon  such  contracts  alone. 

The  authorities  we  are  referred  to  by  plaintiff's  counsel,  in  relation 
to  the  homestead  right,  refer,  we  think,  to  the  provisions  made  under 
the  act  of  1852,  for  indigent  widows  and  children.  The  obligations 
sued  upon  were  entered  into  in  1867,  subsequent  to  the  passage  of  the 
homestead  law  of  1865.  We  are  of  the  opinion  that  there  was  a  nova- 
tion in  this  case.  Whether  the  original  mortgage  was  valid  against 
the  heirs  or  not,  for  want  of  reinscrption,  it  is  unnecessary  to  inqaire. 
It  was  abandoned  and  became  inoperative  by  the  consent  of  the  origri. 
nal  mortgagee,  who  received  in  lieu  thereof  the  new  obligations  which 
are  now  sought  to  be  enforced. 

With  this  view  of  the  subject  we  think  the  judgment  of  the  louver 
court  correct,  the  defendants,  Alexander  Beelman  and  Mrs.  Tinney, 
having  shown  that  they  come  within  the  provisions  of  the  statute 
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gtftntiDg  homesteads.  The  judgment  of  the  lower  court  as  to  these 
defendants  is  therefore  affirmed  with  costs. 

The  appeal  in  the  case  of  the  same  plaintiff  against  Frederick  M. 
Beelman  is  not  before  us  in  this  record,  although  incidentally  referred 
to  in  our  statement  of  the  facts  of  this  case. 

Rehearing  refused. 


No.  5577. 

Lbhmak,  Newgass  &  Co.,  A.  Dudossat,  subrogated  v.  Louis  Ban- 
son — On  injunction  of  Bernard  Soulie. 

B  ftppears  from  the  mortgage  certlflcate  that  the  jadgment  of  Dudossat,  defendant  in  iigano- 
tion,  creates  a  Jndicial  mortgage  prior  in  ruik  to  the  judicial  mortgage  of  plaintiff  In 
injonction.  The  preference  that  Sonlie  acquired  ft'om  a  prior  eeiznre  of  Banaon'e  prop- 
erty can  not  defeat  the  existing  prior  mortgage  on  the  property  in  question,  which  seems 
to  be  jdl  that  remains  belonging  to  the  seized  debtor.  When  sold,  the  property  was  ad- 
judicated to  Soulie,  who  refused  to  pay  over  the  money  to  tho  sheriff,  wherenpon  the 
sheriff  was  proceeding  to  resell  the  property  when  enjoined  by  Sonlie  on  the  ground 
that  he  had  the  right  to  retain  the  money  in  satisfaction  of  his  judgment.  This  was 
wrong;  Sonlie  should  have  complied  with  his  bid;  a  concnrsus  was  his  remedy.  The 
sheriff  was  right  when  proceeding  to  resell,  and  the  injunction  was  wrongfully  taken. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St. 
Charles.  Flagg,  J.  James  2>.  Augustin^  for  Bernard  Soulie,  plain- 
tiff in  injunction  and  appellant.  Breatix,  Fenner  <&  Hall  and  Julien 
Miehelj  for  Dudossat^  defendant  in  injunction  and  appellee. 

Wtlt,  J.  In  April,  1867,  Bernard  Soulie  foreclosed,  vin  ordinaria, 
hia  mortgage  against  Louis  Ranson,  and  after  the  sale  of  the  mortgaged 
property,  he  caused  an  alias  fieri  facias  to  issue  for  the  balance  due 
him  on  aaid  judgment.  The  sheriff  seized  eighty  acres  of  land  in  the 
parish  of  St.  Charles  belonging  to  Louis  Ranson ;  and  the  same  land 
be  sabsequently  seized  under  a  fieri  facias  issued  by  A.  Dudossat,  the 
owner  of  the  judgment,  styled  Lehman,  Newgass  &  Co.  v.  Louis  Ran- 
son. Under  both  these  writs  the  property  was  offered  for  sale  on  the 
fifth  July,  1873,  and  it  was  adjudicated  to  Bernard  Souli^  for  $1300. 
He  refused,  however,  to  pay  over  the  money  to  the  sheriff,  and  the 
latter  was  proceeding  to  resell  the  property,  when  he  was  arrested  from 
ao  doing  by  a  writ  of  injunction  sued  out  by  Bernard  Souli^,  on  the 
ground  that  he  was  entitled  to  retain  the  price  in  satisfaction  of  his 
own  judgment,  he  being  the  first  seizing  creditor,  and  therefore  enti- 
tled to  a  preference  over  the  defendant,  A.  Dudossat,  who  seized  sub- 
sequently. 

The  court  dissolved  the  injunction  with  fifty  dollars  damages,  and 
the  plaintiff,  Bernard  Soulie,  appeals.  The  defendant,  A.  Dudossat, 
jolDs  in  the  appeal,  praying  that  the  damages  be  increased  to  twenty 
per  cent. 
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It  appears  from  the  mortgage  certificate  that  defendant's  judgment 
styled  Lehman,  Newgass  &  Co.  v.  Ranson  is  a  judicial  mortgage  prior 
in  rank  lo  the  judicial  mortgage  of  plaintiff  against  Ranson.  It  is 
evident  that  the  preference  plaintiff  Souli6  acquired  from  his  prior 
seizure  can  not  defeat  the  existing  prior  mortgage  on  the  property  in 
question,  which  seems  to  be  all  that  remains  belonging  to  the  seized 
debtor. 

Under  the  circumstances,  it  was  the  duty  of  the  plaintiff  in  injunc- 
tion to  have  complied  with  his  bid,  paying  over  the  price  to  the  sheriff, 
and  then,  if  he  thought  he  was  entitled  to  the  proceeds  of  the  sale,  be 
could  in  a  proper  proceeding  have  bad  the  question  settled  contradic- 
torily with  all  parties  in  interest.  A  ooncwrsuA  was  his  remedy.  When 
he  refused  to  comply  with  his  bid,  the  sheriff  was  right  in  disregarding 
it  and  proceeding  to  resell  the  property. 

The  damages  we  will  increase  to  one  hundred  dollars. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  so  as  ta 
increase  the  amount  of  damages  to  one  hundred  dollars,  and  as  amended^ 
it  is  ordered  that  the  judgment  be  affirmed  with  costs. 

Rehearing  refused. 


No.  5653. 
A.  L.  GusMAN  et  als.  v*  Gustave  LeBlanc,  Sheriff,  et  als. 

There  is  do  law  which  requirea  the  sheriff  of  a  country  parish  to  annoimoe  at  a  sale  nnder  » 
writ  of  fieri  f<icia»  the  amoant  of  taxes  dae  on  the  property  offered.  The  doing  was  mere 
surplasage  on  his  part,  and  a«  it  invaded  no  one's  rights,  it  coufd  cause  no  injury. 

The  fact  that  the  bond  of  the  a^Jndicatee  was  not  given  within  three  days  after  the  adjadi> 
cation  is  no  ground  to  annul  the  sale  in  a  suit  instituted  by  the  codebtors  of  the  de- 
fendant. 

That  the  judgment  debtors,  plaintiffs  in  this  suit,  have  never  had  au  offer  of  delivery  of  the 
surplus  money  or  twelve  months  bond  for  over  $530,  coming  to  them  under  the  abjudica- 
tion made  to  them,  is  no  ground  to  set  aside  the  sale.  It  might  be  a  ground  for  them  to 
pursue  the  sheriff  to  a  fulfillment  of  his  duty. 

That  the  act  of  sale  allowed  to  a  judgment  creditor  more  than  was  coming  to  him,  at  the  ex- 
pense of  the  Judgment  debtors,  is  no  reason  for  annulling  the  sale.  The  excess  is  some- 
thing over  ten  dollars.    This  triding  error  could  have  been  corrected  in  the  court  below. 

That  the  act  of  sale  and  return  of  the  sheriff  say  nothing  about  interest  is  no  reason  why  the^ 
sale  should  be  annulled. 

That  the  sheriff  did  not,  within  ten  days  at  farthest  from  the  adjudication,  deliver  or  direct 
to  the  clerk  of  the  court  the  original  of  the  act  of  sale,  the  delivery  having  been  made 
fourteen  days  after  the  adjudication,  is  no  ground  to  uinul  the  sale. 

APPEAL  from  the  Fifth  Judicial  District  Court,  for  the  parish  of 
East  Baton  Rouge.    Dewing,  J.   E.  W,  Mohertaon,  8.  P.  Oreves,  and 
A,  8.  HerroUj  for  plaintiffs  and  appellants.    Favrot  dc  Lamon^  J.  dt  €F. 
W.  Burgess^  for  defendants  and  appellees. 

Morgan,  J.    The  first  ground  upon  which  the  plaintiffs  rest  their 
demand  for  the  rescission  of  the  sale  made  by  the  sheriff  is  that  at  both. 


NEW  ORLEANS,  MARCH,  1875.  281 

Gosman  et  aU.  ▼.  LeBlanc,  Sheriff,  et  al«. 

offerings  he  aDDoanced  that  the  taxes  due  on  the  property,  and  whioh 
were  to  be  paid  in  advance  of  the  passing  of  the  act  of  sale,  amounted 
to  $114  90,  when,  in  truth,  they  only  amounted  to  $100  68. 

GoQDsel  for  appellants  say  they  know  of  no  law  which  requires  the 
sheriff  of  a  country  parish  to  announce  at  a  sale  under  a  writ  of  fieri 
fadas  the  amount  of  taxes  due  on  the  property  offered.  Neither  do  we. 
The  doing  so  was  mere  surplusage  on  his  part,  and  as  it  invaded  no 
one's  rights  it  could  cause  no  injury. 

The  second  informality  urged  is  that  the  act  of  sale  was  not  passed 
within  three  days  after  the  adjudication,  the  sheriff  having  allowed  the 
parehaser  nine  days  in  which  to  comply  with  the  terms  of  pale. 

At  the  time  of  the  adjudication  the  adjudicatee  was  ill.  Her  bond 
was  given  as  soon  as  she  recovered.  The  sufficiency  of  the  bond  is  not 
qnestiooed.  The  only  point  raised  with  regard  to  it  is  that  it  was  not 
given  within  three  days  after  the  adjudication.  This  is  no  ground  to 
annul  the  f^ale  in  a  suit  instituted  by  the  codebtors  of  the  defendant. 

The  third  ground  for  rescission  is  that  the  judgment  debtors,  who 
are  plaintiffs  and  appellants  in  this  suit,  have  never  had  an  offer  of 
deliyery  of  the  surplus  money  or  twelve  months'  bond  for  over  $590, 
eoming  to  them  under  the  adjudication  made  to  them.  This  may  be  a 
ground  for  them  to  pursue  the  sheriff  to  a  fulfillment  of  his  duty,  but 
it  iB  no  ground  to  set  aside  the  sale. 

The  fourth  ground  for  rescission  is  that  the  act  of  sale  allots  to  Rey- 
nand,  the  judgment  creditor,  more  than  was  coming  to  him,  at  the  ex- 
pense of  the  judgment  debtors.  The  excess  is  something  over  ten  dol- 
lars. This  trifling  error  could  readily  have  been  corrected  in  the  court 
helow,  and  it  is  no  reason  for  annulling  the  sale. 

The  fifth  ground  for  rescission  is  that  the  act  of  sale  and  return  of 
the  sheriff  say  nothing  as  to  interest.  If  there  be  any  error  in  this  re- 
gard it  should  have  been  corrected  below.  It  is  no  reason  why  the  sale 
shoald  be  annulled. 

The  last  ground  for  rescission  is  that  the  sheriff  did  not,  within  ten 
days  at  furthest  from  the  adjudication,  deliver  or  direct  to  the  clerk  of 
the  court  the  original  of  the  act  of  sale,  the  delivery  having  been  made 
fourteen  days  after  the  adjndibation. 

It  is  manifest  that  this  as  well  as  most  of  the  other  objections  of  the 
plaintiffs  relate  to  mere  clerical  duties,  and  that  they  are  none  ol  them 
sofficient  grounds  for  annulling  a  sale  made  by  the  sheriff  when  all  the 
formalities  required  by  the  law  were  complied  with  up  to  and  including 
the  adjudication  of  the  property. 
Judgment  affirmed. 
Rehearing  refused. 
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No.  5684. 
Keiffbr  Bros,  et  als.  t^.  Isaac  Starn  et  als. 

Where  there  iB  a  total  want  of  description  of  the  situation  of  the  thing  mortgaged,  the  act  of 

mortgage  is  invalid. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Fell- 
ciana.  Dewing,  J.  D,  J.  Wedge  and  T.  A.  Moore,  for  plaintiffs  and 
appellants.    Kernan  <&  Lyons,  for  defendants  and  appellees. 

Wylt,  J.  The  plaintiffs,  wbo  were  judgment  creditors  of  Philip 
Quitman,  seized  upon  a  lot  of  ground  and  improvements  thereon  in  the 
town  of  Clinton,  and  it  was  sold  for  $800  to  the  defendant,  Isaac  Sturn, 
the  purchaser  retaining  the  price  to  pay  two  prior  mortgages  bearing 
on  the  property. 

The  plaintiffs  complain  that  one  of  these  mortgages,  to  wit:  the  one 
in  favor  of  the  defendant,  Nathan  Starn,  for  $600,  was  simulated  and 
fraudulent,  and  that  it  is  repugnant  to  article  3306  of  the  Revised  Code, 
and  invalid  because  being  a  conventional  mortgage,  the  act  establishing 
it  does  not  state  precisely  the  nature  and  situation  of  the  immovable 
mortgaged.  They  therefore  bring  suit  to  have  said  mortgage  declared 
invalid  and  to  compel  the  purchaser  to  pay  over  this  portion  of  the 
proceeds  of  the  sale  retained  by  him. 

The  charge  of  simulation  and  fraud  is  not  proved.  The  controversy 
is  confined  to  the  allegation  that  the  nature  and  situation  of  the  thing 
mortgaged  are  not  precisely  stated  in  the  act  granting  the  mortgage. 
That  instrument  is  an  act  under  private  signature,  and  was  recorded 
in  the  parish  of  East  Feliciana  on  the  seventh  of  August,  1873.  The 
thing  mortgaged  is  thus  described :  '*AU  the  property  herein  described, 
consisting  of  one  house  and  lot,  with  other  improvements  thereon; 
aUo  the  half  interest  in  the  store  building  adjoining,  with  all  right  and 
title  and  interest  of  the  said  Philip  Quitman,  party  of  the  first  part." 

The  act  mentions  the  nature  of  the  immovable  hypothecated,  but  it 
does  not  precisely  state  its  situation,  as  required  by  article  3306  of  the 
Revised  Code.  Indeed,  it  makes  no  mention  whatever  of  the  situation 
of  the  lot.  Neither  the  State,  parish,  nor  town  where  it  lies  is  men- 
tioned. 

Here  is  a  total  want  of  description  of  tbe  situation  of  the  thing  mort- 
gaged, and  we  are  constrained  to  hold  that  the  act  is  invalid. 

The  cases  of  Consolidated  Association  of  Planters  v.  Mason,  24  An. 
518,  City  National  Bank  v.  Barrow  21  An.  396;  Ellis  v.  Sims,  2  An. 
253  and  Baker  v.  Bank  ot  Louisiana,  2  An.  371,  cited  by  defendants, 
all  differ  from  the  case  at  bar  in  that  in  those  cases  there  was  some 
description  of  the  property,  and  sufficient,  as  the  court  held,  to  pre- 
vent persond  dealing  with  the  mortgagers  therein  from  being  misled  or 
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prejadioed.  Bat  here  the  situation  of  the  thing  is  not  suggested 
AtaU. 

It  is  therefore  ordered  that  the  judgment  herein,  maintaining  the 
validity  of  the  mortgage  in  question,  be  annulled^  and  it  is  decreed 
tbat  the  mortgage  granted  by  Philip  Quitman  to  Nathan  Starn,  de- 
scribed in  the  petition,  is  null  and  void,  and  the  defendant,  Isaac 
Starn,  is  required  and  commanded  to  pay  over  to  plaintiffs  that  part  of 
the  purchase  price  retained  by  him  to  pay  said  mortgage. 

It  is  further  ordered  that  defendants  pay  costs  of  both  courts. 


No.  5472. 

SuccBSSiON  OF  Q-.  S.  DuPOSSAT  et  al.  v,  B.  S.  Labbanchb  et  al. — 
Opposition  of  R.  Brown  et  als.,  laborers. 

The  saggeatioii  to  diemisB  this  appeal  is  made  under  the  statute  Ko.  35,  acts  of  1874,  bat  is 
not.  in  reality,  supported  by  any  one  ot  its  provisions.  An  appeal  can  not  be  dismissed 
npon  a  mere  suggestion  in  argument,  after  the  case  has  been  taken  up  on  its  merits, 
without  any  reservation  of  the  right  to  move  to  dismiss. 

ThiM  coart  does  not  see  how  it  is  possible  to  recognize  a  privilege  in  favor  of  laborers  on  mules, 
agricoltural  implements,  eto.,  sold  in  1873  for  work  done  by  them  on  a  plantation  in  1872. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St.  John 
the  Baptist.  Flagg,  J.  J,  D.  Augustin  and  J,  Beine,  lor  opponents 
and  appellees.  E.  Bermudez  and  Charles  F.  Olaihorne^  for  defendants 
in  opposition  and  appellants. 

Morgan,  J.  We  take  the  case  as  stated  by  the  counsel  of  the  labor- 
ers, appellees :  ''  The  plantation  of  defendants  was  sold  at  sheriff's 
8aleon  the  fifth  of  July,  1873,  together  with  all  the  buildings  and  im- 
proTements  thereon,  and  also  all  the  mules,  work  oxen,  and  utensils 
serviDg  to  work  the  same.  The  plaintiffs  and 'appellants  became  the 
adjndicatees  for  the  sum  of  $21,000  in  cash,  having  provoked  the  sale 
by  executory  process  on  certain  mortgage  notes  held  by  them.  This  is 
a  contest  for  the  proceeds  withheld  by  the  mortgage  creditors,  between 
tbem  and  the  opponents  and  appellees,  laborers  on  the  plantation  in 
question  during  the  year  1872."  There  was  judgment  in  their  favor. 
Defendants  appeal.  In  their  brief,  counsel  for  appellees  ask  us  to  dis- 
miss the  appeal  because  it  was  not  made  return/tble  according  to  law, 
and  was  filed  too  late. 

The  judgment  was  signed  on  the  twenty-seventh  May,  1874.  On 
the  same  day  appellants  moved  for  a  suspensive  appeal  returnable  to 
the  Supreme  Court,  on  the  third  Monday  of  January,  1875,  which  is  the 
return  day  fixed  by  law  for  appeals  from  that  parish.  The  record  was 
filed  here  on  the  fourteenth  of  November,  1874. 

The  suggestion  to  dismiss  the  appeal  is  made  under  the  statute  No. 
25,  acts  of  1874,  entitled  ''An  Act  relative  to  the  trial  of  certain  suits 
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in  which  provisional  seizures  have  been  issued,"  the  second  sectloD  of 
which  provides  that  all  appeals  in  the  cases  referred  to  in  the  act  shall 
be  returnable  to  the  appellate  court  within  three  days  after  rendition 
and  signing  of  judgments. 

In  the  first  place,  no  provisional  seizure  issued  in  the  case  under 
consideration.  In  the  second  place,  motions  to  dismiss  must  be  filed  ia 
writing  before  joinder  in  error  or  answer  to  the  merits,  or  such  prelim- 
inary objections  will  be  considered  as  waived.  8  R.  168;  3  R.  169.  We 
can  not  dismiss  an  appeal  upon  a  mere  suggestion  in  argument  after 
the  case  has  been  taken  up  on  its  merits  without  any  reservation  of  the 
right  to  move  to  dismis.^. 

On  the  merits  we  do  not  see  how  it  is  possible  for  us  to  recognize  a 
privilege  in  favor  of  laborers  on  mules,  agricultural  implements,  etc., 
sold  in  1873  for  work  done  by  them  on  the  plantation  in  1872. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the  oppo- 
sitions filed  by  the  several  opponents  herein  be  dismissed  at  their  costs* 

Rehearing  refused. 


No.  5611. 

Mrs.  Isabella  A.  Fluker  v.  Mrs.  Harriet  Herbert.    Mrs.  Babk- 

DULL  called  in  warranty. 

What  was  never  of  record  can  not  be  supplied  by  parole.    The  rulinc^  of  a  court  upon  the 

exclasion  of  evidence  must  be  of  record. 
The  plea  of  res  judicata  does  not  rest  on  the  regularity  of  the  proceedings  which  can  be 

removed  on  appeal,  but  upon  the  force  of  the  judgment  pronounced  on  the  demand  and. 

cause  of  action  between  the  parties. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana. Dewing^  J.  .D.  C.  Hardee,  for  plaintiff' and  appellant.  Ker^ 
nan  <&  Lyons,  for*  defendant  and  appellee.  Kilhourne  dt  McYea,  for 
warrantor. 

Howell,  J.  This  is  a  petitory  action  to  recover  a  tract  of  land, 
which  plaintiff  alleges  she  bought  at  the  probate  sale  of  Nancy  Stevens, 
in  December,  1862;  that  she  and  those  under  whom  she  holds  have 
been  the  lawful  owners  thereof  for  over  thirty  years;  that  Mrs.  Harriet 
Herbert  is  now  in  possession  of  said  land,  and  claims  to  be  the  owner 
of  the  same  by  virtue  of  a  pretended  transfer  made  by  Mrs.  L.  P.  Bark- 
dull  on  the  seventh  of  March,  1868;  that  the  said  Mrs.  Barkdull  never 
was  the  owner  thereof,  and  she  prays  that  she  be  declared  the  owner 
and  put  in  possession  of  said  land. 

To  this  petition  the  defendant  filed  the  plea  of  res  judicata^  inasmach 
as  the  demand  herein  is  the  same,  founded  on  the  same  cause  of  action 
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and  between  the  Baine  parties,  as  that  which  has  been  adjudged  in  suit 
in  same  court,  entitled  H.  H.  Herbert  v.  the  Sheriff  et  al.,  Mrs.  I.  A. 
Floker,  intervener. 

Tbisplea  was  overruled,  answer  was  filed,  and  from  a  judgment  in 
favor  of  defendant  plaintiff  has  appealed. 

Tbe record  in  the  said  suit  shows  that  as  to  the  plaintiff  and  inter- 
'reoor  therein,  the  demand,  the  cause  of  action,  and  the  parties  were 
tbe  same  as  in  this;  but  the  plaintiff  herein  offered  parole  proof  that  on 
the  trial  of  the  said  cause  the  counsel  for  the  plaintiff  in  injunction  ob- 
jected to  the  introduction  of  any  evidence  on  tite  part  of  the  interveuor 
on  the  grounds  that  no  service  had  been  made  of  said  intervention,  no 
issae  joiDed  by  answer,  and  no  evidence  offered  on  the  part  of  the  in- 
temnorup  to  said  trial;  to  which  the  counsel  for  the  defendant  herein 
objected,  on  the  grounds  that  the  judicial  acts  of  a  court  of  record 
eonld  be  evidenced  by  the  record  alone,  and  could  not  be  supplied  by 
parole  evidence,  and  that  on  the  trial  of  a  peremptory  exception  of  res 
jttMcaia  no  parole  evidence  is  admissible,  except  to  explain  an  ambi- 
guity in  tbe  judgment  or  to  establish  the  identity  of  the  object. 

These  objections  were  overruled  and  the  testimony  admitted  ^*  to 
explain  any  ambiguity  as  to  the  extent  of  the  judgment.'' 

We  think  the  court  erred.  The  iSrst  ground  is  sustained  by  the  case 
State  V.  Smith,  12  An.  349.  What  was  never  of  record  can  not  be  sup- 
plied by  parole.  The  ruling  of  a  court  upon  the  exclusion  of  evidence 
amst  be  of  record.  There  is  no  ambiguity  or  obscurity  in  the  judgment. 
ThejQiy  found  in  favor  of  the  plaintiff  in  injunction  and  dismissed  the 
intervention.  On  this  verdict  judgment  was  rendered  in  the  following 
words:  "  It  is  therefore  ordered  that  the  injunction  herein  sued  out  be 
perpetuated ;.  that  Harriet  Herbert  be  recognized  as  the  owner  of  the 
tract  of  land  described  in  plaintiff's  petition,  and  that  the  defendants 
pay  costs.  And  it  is  further  decreed  that  the  intervention  of  I.  Ann 
Ftnker  be  dismissed  at  her  costs." 

From  this  judgment  the  intervenor  did  not  appeal.  The  record  of 
tiiat  suit  shows  that  her  counsel  was  present  and  took  part  in  the 
taking  of  testimony  on  trial,  and  that  his  name  appears  in  connection 
with  that  of  the  counsel  fpr  the  defendants  in  the  motion  for  an  appeal 
by  defendants.  This  judgment  was  conclusive  upon  the  demand  of  the 
intervener  and  is  final.  The  plea  of  res  judicata  does  not  rest  on  the 
legolarity  of  the  proceedings  which  can  be  reviewed  on  appeal,  but 
npoo  the  force  of  the  judgment  pronounced  upon  the  demand  and 
caoae  of  action  between  the  parties. 

Without  the  above  parole  evidence  the  plea  must  be  held  to  be  good, 
and  the  judge  a  quo  erred  in  overruling  it. 

And  for  this  reason  it  is  ordered  that  the  judgment  appealed  from, 
which  was  in  favor  of  defendant,  be  affirmed  with  costs. 
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No.  3683. 

Sam  Smith  &  Co.  v.  The  City  op  New  Orleans  and  Keoordeb  of 

Mortgages. 

When  the  city  of  New  Orleans  purchaaes  a  piece  of  property  and  gives  its  bonds  therefor, 
the  bonds  niost  be  considered  as  a  payment  of  the  prices  and  the  property  thus  acquired, 
unless  the  contrary  be  expressly  stipulated,  is  free  of  all  incumbrance,  such  as  vendor's 
lien  and  privilege. 

As  the  vender's  privilege  need  not  be  stipulated  in  the  act  of  sale,  but  results  firom  the  na> 
ture  of  the  debt,  so  it  need  not  be  expressly  renounced,  but  may  be  implied  from  the 
terms  of  the  instrument.    This  implication  must,  however,  be  clear. 

There  is  a  wide  difference  between  the  bonds  issued  in  the  name  of  and  payable  by  an  im- 
portant political  corporation  and  an  individual  promissory  note.  Bonds  are  commercial 
securities,  and  have  characteristics  of  currency.  They  do  not  depend  for  tilieir  value 
upon  the  thing  for  which  they  were  given. 

Where,  as  in  the  contract  of  sale  relied  on  in  this  instance,  payment  was  made  in  bonda,  it 
was  as  if  the  price  had  been  paid  in  current  money.  The  language  of  the  contract  uid 
of  the  act  itself,  on  which  it  is  based,  implies  such  an  intention,  and  indicates  tiiat  it  was 
meant  to  give  a  full  discharge  of  the  debt,  without  the  reservation  of  any  lien  or  privi- 
lege to  secure  the  bonds  at  maturity. 

APPEAL  from  the  Eighth  District  Coart,  pariah  of  OrleaDS.  Dibble, 
J.  A.  Walker f  L,  JEJ.  Simonds,  for  plaintiffs  and  appellants.  S, 
Waples,  for  the  city  of  New  Orleans;  Homar  &  Benedict^  for  the  Re- 
corder of  Mortgages,  defendants  and  appellees. 

Morgan,  J.  For  the  reasons  assigned  by  the  district  judge,  the 
judgment  of  the  district  court  is  affirmed  with  costs. 

Reasons  of  the  Judge  a  Quo. 

On  the  nineteenth  day  of  January,  1869,  the  Commercial  Bank  of 
New  Orleans  sold  the  city  of  New  Orleans  all  of  the  property  belong- 
ing to  the  waterworks  constructed,  by  said  bank.  This  sale  was  made 
in  conformity  to  the  award  of  fi^e  arbitrators  chosen  by  the  bank  and 
five  by  the  city,  in  accordance  with  the  provisions  of  section  42  of  the 
act  incorporating  said  bank,  April  1,  1833. 

The  price  was  fixed  at  one  million  three  hundred  and  ninety-three 
thousand  four  hundred  dollars,  payable  in  bonds  of  the  city  of  New 
Orleans,  running  thirty  j'ears  and  bearing  five  per  cent,  interest. 

This  act  of  sale  was  made  before  the  official  notary  of  the  city,  who 
caused  it  to  be  recorded  in  the  office  of  the  register  of  conveyances, 
and  also  in  the  office  of  the  recorder  of  mortgages.  This  last  was  cal- 
culated to  preserve  a  registry  of  the  vendor's  privilege  in  favor  of  the 
Commercial  Bank. 

In  May,  1870,  the  city  of  New  Orleans  came  into  this  court  and  took 
proceedings  against  the  recorder  of  mortgages  and  the  Commercial 
Bank,  to  have  the  registry  in  the  recorder's  office  canceled.  The  city 
insisted  that  there  had  been  no  stipulation  of  mortgage  in  the  act,  and 
that  the  bank,  having  received  the  bonds,  was  not  entitled  to  the 
vendor's  privilege. 
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There  being  no  oppositioD,  a  jadgment  was  rendered  ordering  tlie 
e&Dcellation  of  the  registry.  This  jadgment  was  signed  May  27,  1870. 
June  .3,  seyen  days  thereafter,  Sam  Smith  &  Co.,  the  present  plain- 
tift,  filed  a  petition  of  interventiop,  setting  forth  the  same  allegations 
arj^in  the  petition  in  this  case;  the  interveuors  being  too  late  to 
have  the  case  reopened,  this  direct  action  was  brought. 

The  plaintiffs  aver  that  they  are  holders  and  owners  of  bonds  issued 
for  payment  of  the  waterworks  as  aforesaid,  to  the  amount  of  seventy- 
five  thoasand,  which  bonds  are  payable  to  the  Commercial  Bank  or 
bearer,  and  were  purchased  by  petitioners  with  all  rights  thereto  ap- 
pertaining. 

The  plaintiffs  farther  allege  ''  that  the  sale  of  said  waterworks  by 
Eaid  Commercial  Bank  of  New  Orleans  to  the  city  of  New  Orleans  was 
duly  registered  by  the  register  of  conveyances  and  recorded  by  the 
recorder  of  mortgages;  and  that,  from  the  nature  of  the  contract  and 
by  effect  of  law,  the  vendor's  lien  and  privilege  attached  to  said  prop- 
erty in  favor  of  the  Commercial  Bank  and  its  vendees  and  assignees 
of  the  bonds.*' 

This  action  is  therefore  brought  against  the  city  of  New  Orleans  and 
recorder  of  mortgages  to  enforce  the  reinscription  of  the  act  in  the 
of  the  recorder  of  mortgages,  to  the  end  that  it  shall  operate  as 
arecord  of  the  vendor's  lien  and  privilege. 

The  city  in  its  answer  insists  that  the  nature  and  terms  of  the  con- 
tract did  not  preserve  to  the  Commercial  Bank  the  vendor's  lien  and 
privilege. 

Article  3249  of  the  Civil  Code  provides  that  the  vendor  shall  have  a 
privilege  on  immovables  sold  by  him,  for  the  payment  of  the  price,  or 
80  mach  of  it  as  is  unpaid,  whether  it  was  sold  on  or  without  credit. 

The  vendor's  privilege  need  not  be  expressly  stipulated.  *'Itis  a 
right  which  springs  from  the  nature  of  the  debt,  and  by  force  of  law 
ia  embodied  in  the  contract  unless  it  be  renounced."  3  An.  600.  Al- 
though the  vendor  may  not  have  stipulated  a  mortgage  in  the  contract 
of  aale  for  security  of  the  balance  unpaid,  still  the  vendor's  privilege 
remains.  The  vendor  will  still  have  this  lien  though  he  expressly  re- 
nonnce  his  special  mortgage.  3  La.  112.  The  vendor's  privilege  con- 
fers rights  superior  to  those  which  flow  from  a  mortgage.  It  gives  to 
the  vendor,  in  addition  to  the  right  to  have  the  property  sold  to  pay 
the  price,  a  right  to  the  rescission  of  the  sale  on  the  nonpayment  of  the 
price.    3  An.  600.    12  Robinson,  279. 

The  vendor's  lien  and  privilege  may,  however,  be  renounced.  As 
the  privilege  need  not  be  stipulated  in  the  act  of  sale,  but  results  from 
the  nature  of  the  debt,  so  it  need  not  be  expressly  renounced,  but  may 
he  implied  frpm  the  terms  of  the  instrument.  3  An.  600.  This  impli- 
cation  must,  however,  be  clear. 
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The  citj^  of  New  Orleans  iusists  that  the  Commercial  Bank,  having 
received  bonds  in  payment  of  the  price  of  the  waterworks,  must  be 
considered  as  having  renounced  the  privilege.  In  the  cuse  of  Boujeat 
V,  Smith,  16  0.  S.  467,  the  court  held  that  in  a  sale  where  mortgage 
notes  were  given  in  payment,  the  words  were  to  be  taken  with  reference 
to  other  parts  of  the  act,  and  were  not  sufficient  to  justify  the  suppo- 
sition that  the  privilege  had  been  renounced. 

If,  however,  from  the  terms  of  the  contract  of  sale,  it  appears  that 
the  vendor  actually  received  notes  in  payment  of  the  price,  and  in- 
tended to  release  the  purchaser,  the  debt  will  be  considered  as  novated 
and  the  privilege  discharged.    2  An.  175;  4  An.  543. 

A  careful  examination  of  this  act  of  sale  of  the  waterworks  satisfies 
me  that  there  is  clearly  an  implied  renunciation  of  the  vendor's  privi- 
lege, or  rather  that  the  vendor's  privilege  did  not  inure  from  the  terms 
of  the  contract.  The  charter  of  the  Commercial  Bank,  passed  in  1833, 
as  aforesaid,  provided  that  at  any  time  after  thirty-five  years,  the  city 
should  have  the  right  to  purchase  the  waterworks  which  the  Bank  was . 
authorized  to  construct.  Section  42  of  the  act,  after  determining  the 
mode  of  selecting  the  arbitrators  who  were  to  fix  the  price  should  the 
city  elect  to  buy,  provides:  *' And  the  amount  so  agreed  upon  shall  be 
payable  in  the  bonds  of  the  mayor,  aldermen  and  inhabitants  of  New 
Orleans,  bearing  an  interest  of  five  per  centum  per  annum,  payable 
thereon  semi-annually,  and  redeemable  in  not  less  than  ten  nor  more 
than  thirty  years  from  the  day  on  which  said  award  shall  be  signed, 
and  the  said  waterworks  delivered  over  to  said  corporation  of  New 
Orleans." 

This  provision  is  referred  to  in  the  act  of  sale.  The  language  is : 
'*  And  the  said  sums  payable  in  the  bonds  of  the  city  of  New  Orleans." 

Again  :  ^'  The  sale  is  made  and  accepted  for ,  the  amount  agreed 

upon,  in  settlement  of  which,"  etc. 

There  is  a  wide  difference  between  the  bonds  issued  as  these  were, 
in  the  name  of  and  payable  by  an  important  political  corporation,  and 
an  individual  promissory  note.  Bonds  are  commercial  securities,  and 
have  characteristics  of  currency.  They  do  not  depend  for  their  value 
upon  the  thing  for  which  they  were  given. 

So  it  seems  to  me  that,  in  this  contract  of  sale  where  payment  was 
made  in  bonds,  it  was  as  if  the  price  had  been  paid  in  current  money; 
the  language  of  the  act  upon  which  the  contract  was  based,  and  tbe 
act  itself,  implies  such  intention,  and  indicates  that  it  was  intended  to 
give  a  full  discharge  of  the  debt,  without  the  reservation  of  any  lieu 
or  privilege  to  secure  the  payment  of  the  bonds  at  maturity. 

It  is  therefore  ordered  that  there  be  judgment  for  the  defendants,  and 
that  the  plaintiffs'  demand  be  rejected  with  costs. 
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On  Application  for  ▲  Bbhbaring. 

MoROAN,  J.  We  affirmed  the  jadgmeat  of  the  district  court  for  the 
reasons  assigned  by  the  jadge  thereof. 

A  reliearing  is  asked  for  on  the  ground  that  these  reasons  are  insuffi- 
dent  and  nnsustained  by  the  law. 

The  Commercial  Bank  owned  the  waterworks  of  New  Orleans. 
These  works  were  sold  to  the  city  of  New  Orleans,  in  payment  whereof 
the  city  issued  its  bonds.  No  vendor's  privilege  or  mortgage  was  re- 
served. The  act  of  sale  was  recorded.  Subsequently  the  city  took  a 
role  npon  the  recorder  of  mortgages  to  show  cause  why  the  recording 
of  the  deed  should  not  be  erased.    The  rule  was  made  absolute. 

This  action  is  instituted  against  the  city  to  compel  the  reregistration 
of  the  act  of  sale,  so  as  to  preserve  the  vendor's  lien  and  privilege  in 
the  property  sold. 

We  are  of  the  opinion  that  when  the  city  of  New  Orleans  purchases 
a  piece  of  property  and  gives  its  bonds  therefor,  the  bonds  must  be 
considered  as  a  payment  of  the  price,  and  the  property  thus  acquired, 
unless  the  contrary  be  expressly  stipulated,  is  free  of  incumbrance. 

For  these  reasons  the  rehearing  is  refused. 


No.  5649. 

Succession  of  Mrs.  Mart  Coleman. — Opposition  of  I.  W.  Arthur 

&  Co.  et  als.  to  final  account. 

It  ia  contended  in.  this  case  that  the  law  only  aathorlzes  a  homestead  against  the  estate  of  the 
decetsed  hnaband  or  father,  and  not  against  the  saccession  of  the  deceased  mother. 
This  constmction  of  the  homestead  law  is  untenable .  Snch  a  oonstmction  would  be  at 
war  with  the  plain  meaning  of  the  law,  as  well  as  with  the  obvious  purposes  for  which  it 
was  enacted. 

APP£AL  from  the  Probate  Court,  parish  of  West  Feliciana.  Haral~ 
«oft,  J.  W,  W,  Leake,  for  opponents  and  appellants.  Wickliffe  <& 
Msher^  for  the  administrators  and  heirs,  appellees. 

Taliaferro,  J.  The  decedent  left  minor  children  in  necessitous 
drcumatances,  the  small  succession  left  by  her  being  insolvent.  For 
the  minors  the  benefit  of  the  homestead  act  was  invoked,  and  a  small 
tract  of  land,  valued  at  three  hundred  dollars — the  only  real  estate  left 
by  the  mother — was  set  over  to  them,  and  they  were  placed  on  the  ta- 
bleau and  final  account  as  privileged  creditors  for  seven  hundred  dol- 
lars, to  make  up  the  one  thousand  dollars  which  is  claimed  for  them 
nnder  the  law. 

The  opponents  to  the  final  account  are  all  ordinary  creditors.  The 
only  ground  upon  which  they  place  their  opposition  is  ''  that  the  law 
only  authorizes  a  homestead  againBt  the  estate  of  the  deceased  hus- 
19 
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band  father,  and  not  against  the  Raccession  of  the  deceased  mother. 
That  privileges  are  stricH  juris,  and  the  party  claiming  them  must 
point  to  the  express  law  which  gives  him  sach  preference  on  account 
of  the  nature  of  the  debt.^' 

Judgment  was  rendered  rejecting  the  opposition  of  I.  W.  Arthur  & 
Co.,  the  opposing  creditors,  apd  homologating  the  final  account. 

From  this  judgment  the  opponents  appeal. 

It  is  clear  that  the  construction  of  the  home&tead  law,  contended  for 
by  the  opponents,  is  untenable.  Such  a  construction  would  be  at  war 
with  the  plain  meaning  of  the  law,  as  well  as  with  the  obvious  pur- 
poses for  which  it  was  enacted.  ^ 

There  is  no  error  in  the  decree  of  the  court. 

Judgment  affirmed. 


No.  5650. 
E.  J.  Gay  &  Co.  v.  R.  D.  Bovard — J.  A.  Holmes,  Third  Opponent. 

Privileges  have  effect  from  the  date  on  which  the  act  or  other  evidence  of  the  debt  is  recorded 
in  the  parish  where  the  property  affected  is  situated.  But  to  hare  effect  against  those 
who  have  acquired,  not  who  may  acquire  a  mortgage,  it  must  be  recorded  on  the 
day  it  was  entered  into.  The  limitation  relates  only  to  the  effect  as  to  mortgages  existing 
at  the  date  ot  the  privilege  contract,  and  requires  that  snob  contract  shall  be  recorded 
on  the  day  of  its  execution  in  order  to  have  a  preference  over  mortgages  then  duly 
inscribed. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Couple.    L,  B,  Claiborne^  judge  ad  hoe.    W,  W.  Leake,  for  plaintifta 
and  appellants.     Toist  dt  SempU,  for  intervener  and  appellee. 

Howell,  J.  This  is  a  contest  between  the  third  opponent,  having 
a  mechanic's  privilege,  and  the  plaintiffs,  who  hold  a  mortgage  claim, 
for  the  proceeds  of  the  sugar  house  machiuery,  upon  which  the  said 
privilege  rests.  The  plaintiffs  insist  that  the  third  opponent  has  no 
preference  over  them,  because  his  contract  was  not  recorded  on  the  day 
on  which  it  was  made,  although  their  mortgage  was  not  recorded  for 
some  months  after  such  recording. 

Art.  3273  R.  C.  C.  "  Privileges  are  valid  against  third  persons  from 
the  date  of  the  recording  of  the  act  or  evidence  of  indebtedness  as 
provided  by  law." 

Art.  3274.  **No  privilege  shall  have  effect  against  third  persons  un- 
less recorded  in  the  manner  required  by  law  in  the  parish  where  the 
property  to  be  affected  is  situated.  It  shall  confer  no  preference  on 
the  creditor  who  holds  it  over  creditors  who  have  acquired  a  mortgage, 
unless  the  act  or  other  evidence  of  the  debt  is  lecorded  on  the  day  the 
contract  was  entered  into." 
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Here  is  the  declaration  that  privileges  haye  effect  from  the  date  on 
which  the  act  or  other  evideoce  of  the  debt  is  recorded  in  the  parish 
where  the  property  affected  is  situated;  bat  to  have  effect  against  those 
who  have  acquired,  not  who  may  acquire  a  mortgage,  it  must  be  re- 
corded OD  the  day  it  was  entered  into. 

A  mortgage  recorded  subsequeutly  to*  the  recording  of  a  privilege 
does  not  take  precedence  of  such  privilege,  because  the  law  says  that 
each  shall  have  effect  from  the  day  of  its  inscription.  Articles  3273, 
3329,  3342.  Nor  does  the  law  say  that  the  failure  to  record  the  privi- 
lege on  the  day  of  the  contract  out  of  which  it  springs,  shall  destroy 
the  privilege.  The  limitation  relates  only  to  the  effect  as  to  mortgages 
existing  at  the  date  of  the  privilege  contract,  and  requires  that  such 
ooDtract  shall  be  recorded  on  the  day  ot  its  execution,  in  order  to  have 
a  preference  over  mortgages  then  duly  inscribed.  The  third  opponent 
is  entitled  to  the  preference. 

Judgment  affirmed. 


No.  5624. 

Nbw  Orleans  Canal  and  Banking  Company  v,  the  Recorder  of 
Mortgages  op  the  Parish  of  Pointe  Coupee  et  als. 

Aa  this  suit  could  not  have  been  brought  in  the  United  States  Circuit  Court  for  want  of 
jTuiadiction  over  one  of  the  defendants,  it  can  not  for  the  same  reason  be  transferred  to 
that  tribunal. 

Besidra,  De  Boigne,  one  of  the  defendants,  although  a  citizen  and  resident  of  France,  was 
not  com]}etent  to  sue  in  the  ITnited  States  Circuit  Court  on  the  note  and  mortgage  set 
np  by  him,  because  his  transferer,  the  payee  thereof,  was  a  citizen  of  this  State  and  had 
no  inch  right. 

Where  tbe  property  ot  one  against  whom  judgment  had  been  rendered  appears  to  be  subject 
to  privileges  or  mortgages  entitled  to  preference  over  the  judgment  creditor,  the  latter 
msy,  by  a  rule  to  show  cause,  as  incidental  to  the  proceedings  had  for  the  purpose  of 
Mlling  the  property,  coll  upon  those  claiming  such  priyilegcs  or  mortgages  to  show  cause 
why  they  should  not  be  erased ;  and  the  seizing  creditor  can  not  be  required  to  resort  to 
a  direct  action  agitinst  persons  holding  such  mortgages  and  privileges. 

^Vlttn  the  prescription  that  had  already  acquired  on  the  ibortgi^e  note  held  byDe  Boigne 
was  renounced,  the  plaintiffs  were  judicial  mortgage  creditors.  That  waiver  renewed  the 
debt  for  the  person  making  said  waiver,  but  it  did  not  revive  the  mortgage  as  to  plaintiff^ 
or  to  their  prejudice. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  Pointe 
Coo  pee.  Hewes,  J.  W,  W.  Leake,  Eyams  ^  Jonas,  for  plaintiffs 
and  appellees ;  Farrar  &  Montgomery,  Olarke,  Bayne  &  Senahaw,  for 
Be  Boigne,  defendant  and  appellant. 

Wyly,  J.  On  the  ninth  February,  1859,  James  Barrow  bought  from 
Wm.  Ma^o  Gray  a  plantation  in  the  parish  of  Pointe  Coupee,  and  as 
pftrt  of  the  price  assumed  to  pay  five  mortgage  notes  given  by  his 
Tender  for  $1931  36  each,  bearing  on  the  property,  which  siiid  mortgage 
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Dotes  were  executed  on  twenty-eighth  June,  1856,  and  made  payable 
to  the  order  of  John  Slidell.  All  of  these  notes  were  paid  except  one 
held  by  Baron  Charles  De  Boigne  which  matured  on  first  March,  1861. 

On  eleventh  June,  1866,  alter  prescription  had  acquired,  James  Bar- 
row executed  a  written  waiver  of  prescription  on  this  note.  And  on 
sixteenth  December,  1868,  De  Boigne  recovered  judgment  against 
Barrow  for  the  amount  thereof  with  recognition  of  mortgage  and 
vendor's  privilege. 

On  the  second  April,  J  866,  the  New  Orleans  Canal  and  Banking  Com- 
pany obtained  judgment  against  Barrow  tor  $7000,  which  was  duly 
recorded  on  twentieth  April,  1866. 

After  issuing  execution  on  their  judgment,  the  New  Orleans  Caoal 
and  Banking  Company  took  a  rule  on  the  Recorder,  Wm.  Mayo  Gray, 
au'l  Baron  Charles  De  Boigne,  to  cause  the  erasure  of  the  mortgage 
granted  by  Gray  to  Slidell  and  assumed  by  Barrow,  on  the  ground 

that  all  the  notes  to  secure  which  the  mortgage  had  been  given  were 
paid  or  prescribed. 

The  defendant,  De  Boigne,  sought  to  have  the  cause  removed  to  the 
United  States  Circuit  Court  on  the  ground  that  he  was  an  alien  and 
resident  of  France,  the  amount  involved,  exclusive  of  costs,  exceeding 
five  hundred  dollars.  The  court,  however,  refused  the  applicationi 
and  he  excepted  to  the  ruling  of  the  court. 

He  also  excepted  to  this  proceeding  by  rule,  contending  that  plaintiff 
should  have  brought  a  regular  action. 

The  court  refused  the  exception  as  to  the  form  of  the  suit,  and  find- 
ing the  claim  ot  De  Boigne  had  prescribed  before  prescription  was 
waived  and  all  the  other  notes  embraced  in  the  mortgage  had  been 
.  paid,  gave  judgment  for  the  plaintiff  and  ordered  the  Recorder  to 
erase  said  mortgage. 

The  defendant,  De  Boigne,  has  appealed. 

We  think  the  court  did  not  err  in  refusing  to  allow  the  case  to  be 
transferred  to  the  United  States  Circuit  Court. 

The  eleventh  section  of  the  Judiciary  Act  of  1789  vests  in  the  circuit 
courts  jurisdiction  of  civil  suits  at  law  and  in  equity  when  the  matter 
in  dispute,  exclusive  of  costs,  exceeds  five  hundred  dollars,  in  three 
classes  of  cases : 

First — When  the  United  States  are  plaintiffs  or  petitioners. 

Second — When  an  alien  is  a  party. 

TlUrd — When  the  suit  is  between  a  citizen  of  a  State  where  the  suit 
is  brought  and  a  citizen  of  another  State. 

In  the  case  of  Coal  Company  v.  Blatchford,  II  Wallace  174,  it  was 
held  by  the  Supreme  Court  of  the  United  States  that  '4n  controver- 
files  between  citizens  of  different  States,  where  the  jurisdiction  of  the 
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ooarta  of  the  United  States  depends  upon  the  citizenship  of  the  parties, 
if  there  are  several  coplaintiffs,  each  plaintiff  must  be  competent  to 
sae,  and  if  there  are  several  codefendants,  each  defendant  most  be 
liable  to  be  sued  in  those  courts,  or  the  jarisdiction  can  not  be  enter- 
tained." And  this  doctrine  has  been  maintained  in  several  other  cases. 
18  Wal.  553;  3  Bl.  C.  C.  84;  4  W.  C.  C.  286;  4  Mc  L.  363;  6  Bl.  Q- 
C.105. 

The  Recorder  of  the  parish  of  Pointe  Coupee,  who  was  required  to 
eiaae  the  mortgage,  was  a  necessary  party ,  and  he  was  not  suable  by 
plaintiffs  in  the  United  States  Circuit  Court.  As  this  suit  could  not^ 
have  been  brought  in  that  court  for  want  of  jurisdiction  of  one  of  the 
defeodantSy  it  can  not,  for  the  same  reason,  be  transferred  to  that 
tribunal.  Brightly's  Federal  Digest,  volume  1,  page  126,  sections 
192, 193. 

Besides,  DeBoigne  was  not  competent  to  sue  in  the  United  States 
Circait  Court  on  the  note  and  mortgage  set  up  by  him,  because  his 
tranaferrer,  John  Slidell,  the  payee  thereof,  was  a  citizen  of  this  State, 
and  had  no  such  right.  16  Peters  317;  1  Story *s  Laws  53;  4  Cr.  46 ;  2 
H.214;  13  H.  183;  5  Mc  L.  147  ;  Brightly's  Federal  Digest,  volume  2, 
page  50,  section  23. 

In  regard  to  the  exception  to  the  form  of  this  proceeding,  we  will 
remark  that  in  the  case  of  Larthel  v.  Hogan  et  al.,  1  An.  330,  it  was 
held  that  '*  Where  the  property  of  one  against  whom  judgment  had 
been  rendered  appears  to  be  subject  to  privileges  or  mortgages  entitled 
to  preference  over  the  judgment  creditor,  the  latter  may  by  a  rule  to 
show  cause,  as  incidental  to  the  proceedings  had  for  the  purpose  of 
wiling  the  property,  call  upon  those  claiming  such  privileges  or  mort- 
gages to  show  cause  why  they  should  not  be  erased  ;  and  the  seizing 
ereditor  can  not  be  required  to  resort  to  a  direct  action  against  persons 
holding  such  mortgages  and  privileges."  And  this  doctrine  has  been 
frequently  reaffirmed  by  this  court.  See  2  An.  649;  15  An.  3*34;  24 
An.  256 ;  Revised  Code,  articles  3379,  3 166.  • 

The  court,  therefore,  did  not  err  in  refusing  this  exception. 

On  the  Merits. 

It  is  shown  that  on  the  eleventh  June,  1866,  when  Barrow  renounced 
the  prescription  that  had  already  acquired  on  the  mortgage  note  held 
by  De  Boigne,  the  plaintiffs  were  judicial  mortgage  creditors.  That 
waiver  renewed  the  debt  due  by  Barrow,  but  it  did  not  revive  the 
mortgage  as  to  plaintiffs  or  to  their  prejudice.  See  Grayson  v.  Mayo, 
2  An.  927;  Succession  of  Kpgler,  23  An.  455;  Revised  Code,  articles 
3166,  3379,  3285. 

Judgment  affirmed. 
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No.  4376. 
H.  J.  Sampson  v.  Norhan  Whitney. 

Plaintiff  claims  a  certain  amoant  of  money  alleged  to  have  been  loaned  to  defendant  The 
oondnct  of  plaintiff,  under  the  circom stance*  of  the  case,  is  saoh  as  not  to  leave  it  ft«e 
from  the  suspicion  that  it  was  regulated  so  as  to  insure,  under  the  guise  of  a  loan,  the 
payment  of  the  losses  of  defendant  in  a  gambling  house  kept  by  plaintiff;  when  the  pay- 
ment of  said  losses  could  not  directly  be  enforced  on  account  of  immoral  consideradon 
and  ftom  the  violation  by  the  jparties  ol  a  prohibitory  law.  Courts  of  Justice  are  not 
open  to  litigation  of  this  kind. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     OooU§, 
J.    Lahatt  <&  Aroni^  ioT  plaintiff  and  appellee.     Satider  (&  MkU- 
nardf  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  sues  for  $2150  loaned  by  him,  a^  he 
alleges,  to  the  defendant,  who  refuses  to  pay  it.  The  defendant  an- 
swers, in  substance,  that  the  plaintiff  predicates  his  demand  on  the 
pretense  that  he  paid  that  sum  of  money  on  the  defendant's  account, 
lost  by  the  latter  in  a  gambling  game  played  in  a  gambling  house  kept 
by  plaintiff,  in  which  game  no  current  money  was  actually  exhibited 
pr  employed,  but  in  lieu  thereof  pieces  of  bone  or  other  similar  sub- 
stance were,  by  virtue  of  an  understauding  among  the  parties  engaged 
in  that  game,  used  as  the  representative  of  money. 

Defendant  specially  denies  that  he  incurred  any  valid  obligation  in 
favor  of  plaintiff.  He  alleges  that  no  obligation  whatever  can  arise 
from  the  unlawful  cause  alleged  by  defendant,  and  that  he  owes  plain- 
tiff  nothing.  The  plaintiff  had  judgment  in  the  court  below,  and  the 
defendant  appealed. 

The  plaintiff  is  in  court  with  but  little  grace.  The  evidence  shows 
that  he  is  the  keeper  of  a  house  used  as  a  place  for  gaming;  that  in  his 
house  persons  engage  in  gambling  of  that  kind  where  no  current  money 
is  actually  exhibited  or  employed,  but  in  lieu  of  which  pieces  of  bone 
or  other  material  or  substance  is  used  by  common  consent  and  under- 
standing of  those  engaged  in  such  gambling  as  representing  money; 
and  this  kind  of  gambling,  expressly  forbidden  by  law,  the  plaintiff 
promotes  by  furnishing  a  house  for  that  purpose  and  affording  the  ap- 
pliances necessary  in  such  gambling,  and  especially  the  pieces  of  bone 
or  other  material,  the  conventional  symbols  of  money  among  the 
gamesters;  that  at  the  close  or  ending  of  a  game  of  this  sort  in  the 
plaintiff's  house,  where  the  defendant's  losses  were  heavy,  the  plaintiff 
redeemed  the  symbolical  particles  of  bone  or  other  material  which  he 
had  officiously  furnished  the  defendant  with,  in  order  to  enable  him  to 
continue  the  game  after  all  his  own  means  had  been  lost.  The  pay- 
ment thus  made  by  the  plaintiff  to  the  several  parties  who  had  won 
from  the  defendant,  was  at  best  only  the  payment  of  money  lost  at  a 
game  prohibited  by  law.     The  plaintiff  knew  all  the  facts  and  circum- 
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fltanoes  nnder  which  he  paid  the  defendant's  loaaes.  He  had  indirectly 
contributed  to  thoae  losses,  and  he  should  not  now  be  heard  in  demand- 
ing the  reimbursement  of  the  amount  on  the  ground  that  he  loaned 
the  defendant  money  to  pay  his  losses  at  gaming.  Under  such  a  state 
of  fiMts  the  defendant  is  not  any  more  hound  legally  or  morally  to  pay 
the  plaintiff,  than  he  is  to  pay  the  parties  who  won  from  him  at  the 
prohibited  game.  It  is  not  pretended  that  the  payment  was  made  by 
request  of  the  defendant,  or  at  his  instance  in  any  manner.  The  con- 
duct of  the  plaintiff,  on  the  contrary,  was  such  as  not  to  leave  it  free 
from  the  suspicion  that  it  was  regulated  so  as  to  insure  the  payment  of 
the  losses  of  the  defendant  under  the  guise  of  a  loan  to  him,  when 
durectly  payment  of  those  losses  could  not  be  enforced  on  account  of 
tile  immoral  consideration,  and  from  the  Tiolation  by  the  parties  of  a 
prohibitory  law. 

In  this  case  we  repeat  what  was  said  by  this  court  in  the  case  of 
Whitesides  v,  McGrath,  15  An.  401,  similar  in  its  character  to  the  one 
at  bar:  "Courts  of  justice  are  not  open  to  litigations  of  this  kind." 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
ayoided  and  reversed.  It  is  further  ordered  that  this  suit  be  dismissed 
at  plaintiff '8  costs. 


No.  5172. 
White  and  Tomkins,  Executors,  v,  Louisiana  Levee  Company. 

It  is  in  erideDce  that  the  Loolaiana  Levee  Company,  defendant  In  this  case,  made  no  contract 
Trith  plaintiffs,  the  exeoators  of  Elder,  bat  that  said  executors  finished  the  work  for 
which  Elder  had  contracted,  and  that  the  balance  due  by  the  company  was  the  amount 
fanrhich  the  company  confessed  judgment.  It  is  immaterial  whether  the  succession  oi 
Elder  was  insoWent  or  not,  as  far  as  the  responsibility  of  the  Levee  Company,  under  its 
contract,  is  concerned.  When  the  company  pays  the  whole  price  for  which  it  was  bound, 
for  ^e  work,  whether  the  price  was  paid  to  Elder  or  to  his  executors,  it  is  discharged 
from  an  ftirther  responsibility. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  HavO' 
ibiiw,  J.  Semmes  <&  Moti,  for  plaintiffs  and  appellees.  A.  Fitoi,  for 
defendant  and  appellant. 

LuDELiNO,  C.  J.  B.  J.  Elder  contracted  with  the  defendant  to  con- 
etrnet  certain  levees,  which  he  proceeded  to  construct  until  he  died 
sod  his  executors  completed  the  work.  They  sue  for  the  whole  price 
97161  60  of  the  work  done  hy  them. 

The  defendant  alleged  that  the  deceased,  Elder,  had  been  overpaid 
for  work  done  under  said  contract  prior  to  his  death,  and  that  the 
Levee  Company  owed  only  $2749  59. 

The  counsel  for  plaintiff  thereupon  took  judgment  against  the  Levee 
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Gompany  for  the  amoant  confessed,  without  prejadioe  to  its  right  to 
prosecute  its  claim  for  the  balance  ot  the  contract  price.  Subsequently 
judgment  was  rendered  in  favor  of  the  plaintiff  for  this  balance. 

The  evidence  satisfies  us  that  the  Levee  Company  made  no  contract 
with  the  executors  of  Elder,  but  that  said  executors  finished  the  work, 
for  which  Elder  had  contracted,  and  that  the  balance  due  by  the  com- 
pany was  the  amount  for  which  the  company  confessed  judgment,  to 
wit:  $2749  59.  It  is  immaterial  whether  the  succession  of  Elder  was 
insolvent  or  not,  so  far  as  the  responsibility  of  the  Levee  Company, 
under  its  contract^  is  concerned.  When  the  company  pays  the  whole 
price  for  which  it  was  bound  for  the  work,  whether  the  price  was  paid 
to  Elder  or  to  his  executors,  it  is  discharged  from  all  furtber  responsi* 
bility. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  dismissing  the  plaintifGs' 
demand  for  the  excess  over  $2749  59,  confessed  by  the  defendant,  with 
all  costs  accruing  subsequent  to  said  confession. 


No.  5696. 

Succession  of  Francois  Poussin — On  rule  of  Gr.  W.  Banker  and 
T.  C.  Payan,  to  destitute  the  Administratrix. 

An  attorney  at  law  can  not  allow  claims  which  the  legal  representative  of  the  saccession, 

as  in  this  case,  never  saw  or  hoard  of,  much  less  allowed. 

APPEAL  from  the  Parish  Court,  parish  of  Rapides.    Blachmanf  judge 
ad  hoc,    J*.  O.   White,  for  Banker  and   Payan,  appellees.    B.  A. 
Hunter,  for  the  administratrix,  appellant. 

Wyly,  J.  In  this  suit,  brought  by  G.  W.  Banker  and  Thomas  C. 
Payan,  claiming  to  be  creditors,  to  destitute  Mrs.  C.  Poussin  of  the 
administration  of  her  husband's  succession,  on  the  ground  that  she  has 
failed  to  perform  the  duties  of  said  office,  the  defense  is  set  up  that 
they  are  not  creditors,  their  claims  have  never  been  allowed  by  her, 
although  without  her  knowledge  placed  by  her  attorney  on  the  tableau 
of  debts,  filed  and  homologated  in  1866,  and  that  said  claims  are 
barred  by  the  prescription  of  five  years  which  she  pleads. 

The  judgment  of  the  court  was,  that  Mrs.  Poussin  file  an  acooant 
within  ten  days,  and  in  default  thereof  that  the  public  administrator 
take  possession  of  said  succession,  and  she  be  destituted.  Mrs.  Pous- 
sin has  appealed. 

Appellees  joining  in  the  appeal,  pray  that  the  order  of  dismissal  be 
made  absolute  in  terms. 
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There  are  several  reasons  why  the  judgment  should  be  reversed  and 
tike  suit  dismissed  for  want  of  interest  on  the  part  of  plaintiffs  in  the 
proceeding : 

Firsi — Their  claims  have  never  been  allowed  by  the  administratrix 
M  required  by  articles  985,  986  C.  P.,  nor  have  they  been  established 
as  valid  debts  of  the  saocession  by  the  judgment  of  a  coart  of  compe- 
tent jarisdietion. 

Second — ^The  defect  jast  stated  was  not  cared  by  the  fact  that  these 
ciaims  were  included,  without  the  knowledge  or  consent  of  the  admin- 
istratrix, in  the  statement  of  debts  which  her  attorney  filed  in  1866, 
and  which  was  homologated  because  not  opposed  after  advertisement. 
This  is  not  the  manner  provided  in  articles  985.  986  C,  P.,  for  the 
allowaDce  of  claims;  and  an  attorney  at  law  can  not  allow  claims 
which  the  legal  representative  of  the  succession,  as  in  this  case,  never 
saw  or  heard  of,  much  less  allowed. 

Third — If  the  claims  had  been  allowed  at  the  time  of  the  filing  of 
the  tableau  of  debts  in  1866,  they  would  not  be  binding  on  the  suc- 
oessioD,  because  the  proof  shows  they  were  already  prescribed,  and 
the  administratrix  had  not  the  power  to  renounce  prescription. 

Fourth — ^If  the  claims  had  been  allowed  by  the  administratrix  at 
the  time  stated,  prescription  has  since  extinguished  them,  the  record 
containing  no  evidence  of  the  interruption  since  then  of  the  current  of 
prescription. 

As  the  plaintifiEs  in  rule  are  not  creditors  of  the  succession,  they 
have  DO  interest  in  the  matter  of  which  they  complain,  and  their  suit 
most  be  dismissed. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  decreed  that  this  proceeding  be  set  aside  and  the  petition  be  dis- 
miased  at  the  costs  of  appellees  in  both  courts. 


No.  5343. 
State  of  Louisiana  v.  William  Evans. 

The  coTfjner's  inquest  being  signed  by  the  coroner  and  duly  certified  by  him,  the  jurors 
hftTing  signed  by  making  their  cross  marks,  and  the  whole  being  certified  by  the  coroner 
who  is  a  sworn  officer,  his  certificate  of  the  signatures  of  the  jurors  is  sufficient. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Ter- 
rebonne. JBeatiie^  J.  Criminal  case,  Thomas  L.  Winder,  district 
attorney,  for  the  State,  appellee.  Tobias  Gibson,  for  defendant  and 
appellant 

Taliaferro,  J.    The  defendant  was  found  guilty  of  the  crime  of 
murder  and  sentenced  to  hard  labor  in  the  penitentiary  for  life.    He 
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has  appealed.  On  trial  of  the  case  the  district  attorney  offered  in 
evidence  the  coroner's  inqaest  held  over  the  body  of  the  deceased.  It 
was  objected  to  on  the  part  of  the  defendant,  on  the  gronnd  that  the 
eignatares  of  the  pretended  jurors  was  not  verified  as  the  law  reqaires, 
the  same  having  been  made  with  a  cross  mark,  and  no  witnesses 
thereto.     The  objection  was  overruled  and  a  bill  of  exceptions  reserved. 

The  coroner's  inquest  was  signed  by  the  coroner,  and  duly  certified 
to  by  him.  The  jurors  signed  by  making  their  cross  mark,  and  the 
whole  was  certified  to  by  the  coroner,  who  is  a  sworn  officer.  His  cer* 
tificate  of  the  signatures  of  the  jurors  is  sufficient. 

Judgment  affirmed. 


No.  5579. 
Alicxandbr  Lirettb  v.  John  Carrane. 

On  the  tonrth  of  March,  1865,  defendant  bought  ft-om  Peter  Mackley  the  property  in  disptiie, 
and  was  pat  in  possession  of  the  same.  On  the  thirteenth  day  of  September  of  the  same 
year,  Ashworth  obtained  a  Judgment  against  Mackley  in  the  following  words:  **By 
reason  of  the  law  and  evidence  being  in  favor  of  olaintiff  in  the  within  suit,  it  is  hereby 
ordered,  a(^adged  and  decreed,  that  plaintiff  do  recover  Judgment  as  prayed  for." 

The  certificate  of  the  recorder  of  mortgages  shows  that  this  Judgment  was  recorded  tbas  on 
the  twenty-sixth  of  September,  1865 :  "A  Judicial  mortgage  in  favor  of  James  Ashworth 
V.  Peter  Mackley  as  prayed  for." 

On  the  thirteenth  of  October,  1865.  a  fieri  facias  issued  in  the  case  of  Ashworth  t>.  Mackley* 
and  the  sheriff  in  his  return  states  he  seized  the  property  in  controYersy,  as  the  property 
of  Mackley,  and  advertised  and  sold  the  same. 

There  is  nothing  in  the  above  mentioned  return,  or  in  this  record,  to  show  that  the  properly 
was  ever  in  the  possession  of  the  sheriff.  The  opinion  of  the  deputy  sheriff  that  he 
seized  the  property  is  not  sufficient.  He  should  have  stated  facts  showing  how  he  effected 
the  seizure.  So  far  as  the  record  shows,  the  defendant  was  not  disturbed  in  his  posseeaion 
nntil  after  the  sheriff's  sale. 

In  the  meantime,  Mackley,  the  vendor,  and  Garrane,  the  vendee,  having  learned  that  the 
recorder  had  made  an  error  of  description  in  the  deed  of  sale  from  the  one  to  the  other, 
went  together  before  the  recorder,  and  by  a  public  act,  which  was  duly  recorded,  oer- 
rected  the  mistake. 

There  is  no  force  in  the  assertion  that,  inasmuch  as  the  Judgment  of  Ashworth  against 
Mackley  was  recorded  before  the  correction  of  the  misdescription  of  the  property  sold 
to  Garrane,  the  judicial  mortgage  in  favor  of  Ashworth  attached,  and  the  correction  was 
made  too  late.  There  was  not  a  registry  of  such  a  Judgment  as  could  create  a  mortgage 
against  the  property.  The  Judgment  specified  no  amount,  and  the  registry  thereof  gave 
no  notice  to  third  parties.  There  was  no  seizure  and  there  could  be  no  legal  sale  of  the 
property,  because  the  sheriff  did  not  take  iM>8se8sion. 

APPEAL  from  the  Fifteenth  Judicial  Distriot  Court,  parish  of  Terre- 
bonne. Beattief  J.  Jury  trial.  Tobias  Oibson,  for  plaintiff  and 
appellee.  James  L,  Belden  and  T,  P.  Sherburne^  J.  J.  Foley,  for  de* 
fendant  and  appellant. 

LuDELiNGy  C.  J.  This  is  a  petitory  action  for  two  lota  of  ground 
and  the  buildings  thereon,  situated  in  the  town  of  Houma.  The  facta 
proved  are  that  on  the  fourth  of  March,  1865,  the  defendant  bought 
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irom  Peter  Mackley  the  property  in  dispute,  and  was  put  in  possession 
of  the^same. 

Id  September,  1865,  a  judgment  was  rendered  against  Peter  Mackley 
in  the  following  words :  '*  By  reason  of  the  law  and  evidence  being 
in  favor  of  plaintiff  in  the  within  salt,  it  is  hereby  ordered,  adjudged 
SDd  decreed  that  plaintiff  do  recover  judgment  against  the  defendant, 
Peter  Mackley,  as  prayed  for.  Thus  done  and  signed  in  open  court, 
this  thirteenth  day  of  September,  1865." 

The  certificate  of  the  recorder  of  mortgages  shows  that  this  judg- 
ment was  recorded  thus:  ''A  judicial  mortgage  in  favor  of  James 
Ashworth  against  Peter  Mackley  (as  prayed  for),  inscribed  in  this  office 
twenty-sixth  September,  1865." 

On  the  thirteenth  of  October,  1865,  a  fieri  facias  was  issued  in  the 
ease  of  Ashworth  t;.  Mackley,  and  the  sheriff  in  his  return  states  that 
be  seized  the  property  as  the  property  of  Mackley,  and  advertised  and 
sold  the  same.  There  is  nothing  in  the  returns,  or  in  this  record,  to 
show  that  the  property  was  ever  in  the  possension  of  the  Bheriff.  The 
opinion  of  the  deputy  sheriff  that  he  seized  the  property  is  not  suffi- 
cient. He  should  have  stated  facts  showing  how  he  effected  the  seizure. 
So  far  as  the  record  shows,  the  defendant  was  not  disturbed  in  his  pos- 
session until  after  the  sheriff's  sale. 

In  the  meantime,  having  learned  that  the  recorder  had  made  an  error 
of  description  in  the  deed  of  sale  of  the  lots  bought  by  him,  by  stating 
that  tbey  were  in  block  twenty  instead  of  twenty-eight,  Carrane,  the 
defendant,  together  with  the  vendor,  Mackley,  went  before  the  recorder 
and  by  a  public  act,  which  was  duly  recorded,  corrected  the  mistake. 
The  evidence  shows  conclusively  that  at  the  date  of  the  sale  to  Car- 
rane, Mackley  owned  no  other  lots  in  the  town  of  Houraa  but  lots  one 
and  two  in  block  twenty-eight,  upon  which  were  some  buildings^  that 
lots  one  and  two  in  block  twenty  were  vacant  lots,  which  did  not  be- 
long to  Mackley,  and  that  Carrane,  the  vendee,  was  put  in  possession 

of  lots  one  and  two  of  block  twenty-eight  at  the  date  of  the  sale  to 
him. 

It  is  pretended,  however,  that  inasmuch  as  the  judgment  of  Ashworth 
against  Peter  Mackley  was  recorded  before  the  correction  of  the  mis- 
description of  the  property  sold  to  Carrane,  the  judicial  mortgage 
in  favor  of  Ashworth  attached,  and  the  correction  was  made  too 
Ute.  A  sufficient  answer  to  this  is  that  there  was  not  a  registry  of 
SQch  a  judgment  as  could  create  a  mortgage  against  the  property.  We 
have  already  seen  that  the  judgment  specified  no  amount,  and  the 
registry  thereof  gave  no  notice  to  third  parties.  23  An.  132 ;  2  An. 
917. 

There  was  no  seizure  of  the  property,  because  the  officer  did  not 
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take  possession  of  the  property ;  and  therefore  there  ooald  not  have 
been  a  legal  sale  of  the  property.  The  sheriff's  sale  was  made  in  De- 
cember, 1865,  whereas,  on  the  fourteenth  of  October,  1865,  the  mistake 
in  the  act  of  sale  to  Carrane  had  been  corrected,  and  the  plaintiff  had 
notice  of  the  fact. 

It  is  therefore  ordered  and  adjadged  that  the  judgment  of  the  lower 
court  be  reversed  and  annulled,  and  that  there  be  judgment  in  favor 
of  the  defendant  against  the  plaintiff,  decreeing  him  to  be  the  owner 
of  the  property  in  question,  and  for  costs  in  both  courts. 


No.  5674. 
Succession  of  Domitildg  Hebbrt. 

Celestin  LeBlano,  who  gave  a  note  in  part  payment  of  a  plantation  and  slavea,  dae  in  Febm* 
ary,  1862,  to  JuIcb  LeBIanc,  father  of  the  minors  in  this  instance,  of  whom  said  Celestin 
subsequently  became  the  tutor,  charges  hlmsolf  in  his  account  with  a  large  deduction  on 
said  note,  on  the  ground  that  said  note  was  given,  in  part,  tor  the  price  of  alaves.  But 
slavery  had  not  been  abolished  when  this  note  fell  due,  and  as  it  was  in  his  hands  when 
he  was  appointed  tutor,  it  must  be  considered  as  so  much  cash  belonging  to  the  minora. 
Wherefore  the  deduction  can  not  be  allowed. 

The  tutor  does  not  owe  the  interest  claimed  on  the  sums  which  came  into  his  hands.  They 
were  not  revenues,  but  merely  a  capital  representing  the  total  of  the  minors'  inheritance, 
which  was  nearly  absorbed  by  necessary  expenses  foi  the  minors,  by  the  payment  of 
debt«  due  by  the  successions  of  the  minors'  father  and  mother,  and  by  the  costs  of  admin- 
istration.   He  can  not  be  charged  with  interest  on  funds  thus  received. 

APPEAL  from  the  Parish  Court,  parish  of  Iberville.     Croioell,  J.     W* 
B,  Bobertson,  Barrow  dk  Pope,  for  appellants.    Attain  dt  Lauve,  for 
opponents  and  appellees. 

Morgan,  J.  Celestin  LeBlanc  was  appointed  tutor  to  the  minor 
children  of  Jules  and  Domitilde  LeBlanc  on  the  eleventh  of  November, 
1862.  He  filed  an  account  of  his  administration  on  the  seventeenth 
August,  1871.  He  died  tenth  June,  1872.  The  present  litigation  is 
carried  on  with  the  representatives  of  his  succession.  Celestin  LeBlanc 
was  never  appointed  administrator  of  the  successions  of  the  father  or 
mother  of  the  minora.  He  seems  to  have  administered  upon  the  same 
as  tutor. 

The  main  opposition  to  the  account  he  has  presented  appears  to  be: 
First — The  amount  of  a  note  given  by  Celestin  LeBlanc  to  Jules  Le 
Blanc,  father  of  the  minors,  in  part  payment  of  a  plantation  and  slaves, 
due  in  February,  1862.  In  his  account  he  charges  himself  with  $3777  50. 
The  face  of  the  note  was  for  $7431  97.  He  claims  a  deduction  aa 
stated,  on  the  ground  that  the  note  was  given,  in  part,  tor  the  price  of 
slaves.  Slavery  had  not  been  abolished  when  this  note  fell  due,  and 
as  it  was  in  his  hands  when  he  was  appointed  tutor,  it  must  be  consid- 
ered as  so  much  cash  belonging  to  the  minors. 
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Second — The  second  objection  made  to  his  account  is  that  the  tutor 
charges  bimseif  with  $1650,  the  proceeds  of  fifty-five  hogsheads  of 
sagar  at  three  cents  per  pound.  We  think  the  eviiieuce  shows  that 
the  sQgar  was  worth  six  cents  per  pound.  He  should,  therefore,  have 
charged  himself  with  $3330. 

IMrd — The  important  opposition  to  the  account  is  the  claim  for  in- 
terest which  the  opponents  allege  should  be  charged  to  the  tutor  upon 
all  the  moneys  which  came  into  his  hands  during  his  tutorship,  and 
which  he  neglected  to  invest.  The  amount  now  claimed  from  him  is 
in  the  neighborhood  of  $16,000.  The  claim  is  founded  on  the  347th 
article  of  the  Code,  which  declares  that  *'  the  tutor  shall  be  bound  to 
invest,  in  the  name  of  the  minor,  the  revenues  which  exceed  the  ex- 
penses ol  his  ward,  whenever  they  amount  to  five  hundred  dollars.  In 
default  thereof,  he  shall  be  bound  to  pay  on  such  excess  the  rate  of 
interest  allowed  by  law." 

Revenue  we  understand  to  mean  income,  or  annual  profit  received 
from  lands  or  other  property.  If,  then,  the  money  which  this  tutor 
received  had  proceeded  from  the  minors'  revenues  and  he  had  not  in- 
vested them  according  to  law,  there  would  be  no  question  as  to  his  lia- 
bility. But  it  is  not  asserted  that  this  is  the  state  of  facts  presented 
by  the  record.  The  moneys  received  by  the  tutor  were,  in  reality,  the 
total  of  the  minors'  inheritance.  With  them  he  paid  the  debts  due  by 
the  successions  of  the  minors'  father  and  mother.  This  indebtedness, 
together  with  the  expenses  of  the  minors  and  the  costs  of  adminis- 
tration, amounts  to  very  nearly  the  sums  which  he  has  received  for 
their  account.  He  can  not  be  charged  with  interest  on  funds  thus 
received. 

The  account  is  a  very  confused  one,  owing,  no  doubt,  in  part  at  leasts 
to  the  circumstances  which  surrounded  the  representatives  of  the  suc- 
cession. During  most  of  the  time  a  state  of  war  existed,  the  courts 
vere  not  open,  and  the  tutor  had  often  to  act  without  authority,  be- 
cause there  was  no  one  in  authority  whose  advice  and  authorization 
he  could  procure. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  amended  by  striking  therefrom  the  amount  of  in- 
terest allowed  therein ;  that  the  tableau  be  amended  by  adding  thereto 
the  sum  of  $3777  50,  balance  of  amount  of  note  given  by  Celestin  Le 
Blanc  to  Jules  LeBlanc,  due  in  February,  1862;  that  $1650  be  added 
to  the  account  for  the  sugar  sold  by  the  tutor ;  that  the  sum  allowed  to 
W.  B.  Robertson  be  reduced  to  $250,  and  that  as  thus  amended  the 
judgment  be  affirmed,  the  costs  to  be  borne  by  the  succession. 

Rehearing  refused. 
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No.  5653. 
Vbrnon  K.  Stevenson  v.  Layinia  Edwards  et  al. 

This  is  a  suit  personally  against  a  tutrix,  one  of  the  defendants,  on  six  mortage  pTomisaocy 
notes  given  by  her,  and  also  as  representing  those  of  her  children  who  were  minors 
when  the  suit  was  brought,  and  the  majors  who  Joined  in  the  act  of  mortgage,  for  the 
amount  of  the  notes  sued  on,  and  for  a  decree  of  lien  and  privilege  on  the  property  mort- 
gaged. The  defendant,  one  of  the  heirs,  a  minor  when  Judgment  was  rendered  but  now 
of  age,  appeals  from  said  Judgment. 

The  motion  to  dismiss  defendant's  appeal  on  the  ground  that  all  hia  Joint  obligors  have  not 
been  cited  and  made  parties  to  the  appeal,  can  not  prevail.  He  is  not  a  Joint  obligor ; 
bla  liability  is  as  heir  of  his  father,  and  his  liability  is  fixed  by  his  interest  in  his  father*s 
auooession. 

When  the  lather  of  the  appellant  died,  he  was  largely  in  debt.  The  representative  of  his 
succession,  in  order  to  pay  off  his  indebtedness,  was  authorized  by  the  Judge,  on  the 
recommendation  of  a  family  meeting,  to  borrow  a  sufftcient  sum  to  discharge  this  indebt- 
edneaa.  Hence  the  notes  now  sued  on.  This  was  not  the  creation  of  a  debt ;  it  was  the 
acknowledgment  of  one  and  providing  means  t4>  pay  it— all  of  which  was  done  in  the 
interest  of  the  heirs.  The  appellant's  liability,  therefore,  is  fixed  by  his  interest  in  his 
fioither's  succession.  To  the  extent  of  that  interest  the  Judgment  binds  him,  but  to  noth- 
ing more. 

APPEAL  from  the  Fifth  Jadicial  District  Court,  parish  of  Iberville. 
Posey,  J.  Mays  <&  Adams,  Favrot  dk  Lamon,  for  plaiotiff  and 
appellee.  Barrow  &  Pope,  for  David  A.  Barrow,  defendant  and  appel- 
lee. J.  Fuqua,  for  T.  B.  Edwards,  defendant  and  appellant.  John  J, 
Mnney,  for  H.  L.  Edwards,  defendant  and  appellant. 

Morgan,  J.  In  March,  1862,  Mrs.  Edwards,  as  tutrix  to  her  then 
minor  children,  issue  of  her  marriage  with  William  Edwards,  de« 
ceased,  represented  to  the  comt  of  their  domicile  that  when  her  has- 
band  died  he  left  debts  amounting  to  over  sixty  thousand  dollars.  She 
prayed  to  be  allowed  to  mortgage  the  minors*  interest  in  the  succession 
of  their  father  for  an  amount  sufficient  to  discharge  this  indebtedness, 
and  that  a  family  meeting  be  convened  for  the  purpose  of  giving  their 
advice  regarding  her  petition. 

The  family  meeting  was  ordered,  and,  after  deliberation,  they  recom- 
mended that  the  tutrix  be  empowered  to  mortgage  the  interest  of  the 
minors  in  the  property  belonging  to  the  succession  of  their  father,  or 
any  part  thereof  which  she  might  see  fit,  and  for  such  sum  as  might  be 
necessary  to  discharge  the  indebtedness  up  to  the  amount  stated  in 
her  petition. 

The  deliberations  of  the  family  meeting  were  approved,  and  on  the 
seventh  April,  1862,  she  executed  several  promissory  notes  amounting 
to  fifty  thousand  dollars,  to  secure  the  payment  of  which,  she  mort- 
gaged property  belonging  to  the  succession  of  her  deceased  husband* 
She  was  joined  in  the  act  of  mortgage  by  Mrs.  Eliza  L.  Edwards,  wife 
of  William  A.  Seay,  assisted  by  her  husband  and  Laura  Jane  Ed- 
wards, wife  of  John  Bemiss,  authorized  by  her  husband,  heirs  of  age 
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and  equal  in  interest  with  the  minors  in  the  saccession   of  their 
&ther,  William  Edwards. 

The  plaintiff  owes  six  of  the  notes  given  by  the  tatrix,  amoanting 
to  $27,000,  exclusive  of  interest. 

He  instituted  suit  against  the  tatrix  personally,  and  as  representing 
those  of  her  children,  who  were  minors  when  the  suit  was  brought,  and 
the  majors,  who  joined  in  the  act  of  mortgage,  asking  that  judgment 
be  tendered  against  them  for  the  amount  of  the  notes  sued  on,  and 
that  be  be  decreed  to  have  a  lien  and  privilege  on  the  property 
mortgaged. 

Judgment  was  at  first  rendered  as  prayed  for  on  the  eighteenth  Sep- 
tember, 1866,  but  it  appearing  that  some  of  the  heirs  who  were  minors 
when  the  mortgage  was  created  had  become  majors  before  the  judg- 
ment was  rendered,  a  new  trial  was  granted;  the  heirs  who  had  come 
of  age  were  cited,  and  on  the  fifteenth  May,  1867,  judgment  was  finally 
rendered  against  all  the  parties  to  the  amount  of  his  or  her  liability^ 
as  heir  directly  or  by  representation  in  the  succession  of  William 
Edwards. 

H.  L.  Edwards,  one  of  thp  heirs,  a  minor  when  the  judgment  was 
rendered,  but  now  a  major,  appeals  from  this  judgment.  His  right  to 
do  80,  at  this  time,  is  not  denied. 

We  are  asked  to  dismiss  his  appeal  upon  the  grounds  that  all  the 
joint  obligors  of  the  appellant  have  not  been  cited  and  made  parties  to 
the  appeal. 

If  the  appellant  was  a  joint  obligor  the  motion  would  prevail,  under 
the  authority  of  3  R.  142;  5  R.  225 ;  5  An.  174.  But  he  is  not  a  joint 
obligor.  His  liability  is  as  heir  of  his  father,  and  his  liability  is  fixed 
by  his  interest  in  his  father's  succession.  Each  one  of  the  heirs  was 
bound  for  his  virile  portion  of  that  debt;  no  judgment  rendered 
against  one  of  vthe  heirs  could  affect  either  of  the  coheirs.  Either  of 
the  heirs  could  have  been  sued  for  his  share  of  the  debt  in  a  distinct 
Bait,  and  neither  heir  could  have  been  called  upon  to  pay  his  coheir 
any  part  of  the  judgment  rendered  against  him.  In  this  view  of  the 
case  the  appellant's  concernment  is  only  with  the  plaintiff,  and  the 
only  question  which  we  will  have  to  determine  will  be,  was  the  judg- 
ment, as  against  the  appellant,  properly  rendered  f 

When  the  father  of  the  appellant  died  he  was  largely  in  debt.  The 
representative  of  bis  succession,  in  order  to  pay  off  this  indebtedness, 
was  authorized  by  the  judge,  on  the  recommendation  of  a  family  meet- 
ing, to  borrow  a  sufficient  sum  to  discharge  this  indebtedness.  Hence 
the  notes  now  sued  on.  This  was  not  the  creation  of  a  debt.  It  was 
the  acknowledgment  of  one,  and  providing  means  to  pay  it;  all  of 
which  was  done  in  the  interest  of  the  heirs. 
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Coansel  for  appellant  contends  that  if  the  minors  are  bound  at  all 
upon  these  notes,  it  is  a  qualified  and  limited  liability,  extending  only 
to  thH  value  of  the  succession  property.  This  is  true.  And  he  says 
that  "any  judgment  which  goes  beyond,  as  in  this  instance,  and  con- 
demns the  minors  absolutely  for  the  full  amount  of  the  notes,  is  con- 
trary to  law,  and  should  be  reversed."  If  this  were  the  fact,  the 
judgment  would,  in  part,  at  least,  be  erroneous.  But  we  do  not  so  read 
it.  The  judgment  is  **  against  each  of  the  above  named  defendants 
to  the  amount  of  his  libility  as  heir  to  the  parties  aforesaid."  The 
appellant's  liability,  therefore,  is  fixed  by  his  interest  in  his  father^s 
succession.  To  the  extent  of  that  interest  the  judgment  binds  him, 
but  to  nothing  more. 

Judgment  affirmed. 


No.  5614. 
Charles  Hoffman  v.  J.  0.  Howell  and  I.  P.  Riley. 

The  Judgment  having  been  rendered  by  default  and  ,no  notice  of  judgment  having  been 

given  when  the  appeal  wa«  taken,  it  was  therefore  in  time. 
The  bond  of  appeal  was  given  for  the  amount  fi.xed  to  cover  costs  and  in  favor  of  the  person 

who  is  clerk.    Tliis  is  sufficient. 
The  plea  of  prescription  having  been  filed  in  this  court  and  the  appellee  having  asked  that 

the  case  bo  reuianded  to  show  an  interruption  of  prescription,  under  the  law  this  must 

be  done. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana. Posey y  J.  TT.  P.  JSTei'iian,  for  plaintiff  and  appellee.  1>.  O, 
Hardee,  Cross  <&  Pipkins ,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  A  motion  to  dismiss  this  appeal  is  based  on  the 
grounds  that  the  appeal  was  not  taken  within  one  year  after  the  judg- 
ment was  signed,  and  that  the  bond  of  appeal,  though  made  in  favor 
of  the  person  who  is  clerk  of  the  court,  does  not  state  that  he  is  clerk 
of  the  court. 

The  judgment  was  rendered  ou  default,  and  no  notice  of  judgment 
had  been  given  when  the  appeal  was  taken.  It  was  therefore  in  time. 
Taylor  v.  Woodward,  25  An.  212. 

Neither  is  there  any  force  in  the  second  objection — the  bond  was 
given  for  the  amount  fixed  to  cover  costs  and  is  in  favor  of  the  person 
who  is  clerk. 

The  plea  of  prescription  was  filed  in  this  court,  and  the*  appellee  has 
asked  that  the  case  be  remanded  to  show  an  interruption  of  prescrip- 
tion.   Under  the  law  this  must  be  done. 

It  is  therefore  ordered  that  this  case  be  remanded  to  the  court  a  qua 
to  give  the  plaintiff  opportunity  to  prove  an  interruption  of  prescrip- 
tion. 

Mr.  Justice  Howell  was  recused. 
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No.  5627. 
James  Madison  v.  James  Dtbr. 

In  UiiB  controversy  for  the  office  of  coroner,  under  section  1419  of  the  Revised  Statutes,  the 
•xeeption  that  the  stdt  was  not  hronght  within  ten  days  after  the  election  must  prevaiL 

4PPEAL  from  the  FifteeDth  Jadicial  District  Court,  parish  of  Terre-< 
boDDe.    Beattiej  J.    Jury  trial.     Oharlea   W.  Du  Boy,  Goode  dk 
Winder,  for  plaiDtiff  and  appellee.     John  Bay,  for  defendant  and 
appellant. 

Wtly,  J.  This  is  a  controversy  for  the  office  of  coroner,  under  sec- 
tion 1419  of  the  Revised  Statutes.  The  exception  that  the  suit  was 
not  brought  within  ten  days  after  the  election  must  prevail.  For  the 
reasons  stated  in  the  following  case  of  Belden  v.  Sherburne,  the  judg- 
ment herein  in  lavor  of  plaintiff  must  be  annulled  and  the  suit  dis- 
missed. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  decreed  that  this  suit  he  dismissed  at  plaintiffs  costs  in  both  courts. 


No.  5625. 
J.  L.  Belden  v.  Thomas  P.  Sherburne. 

When  a  statute  authorizes  an  action  and  prescribes  the  delay  within  which  it  must  be 
iostitated,  suit  must  be  filed  within  that  delay,  or  the  action,  if  excepted  to,  will  be  dia- 
miiMed.  In  this  instance  the  suit  should  have  been  brought  within  ten  days  aSter  QiA 
dtetion.  The  court  below  erred  in  not  maintaining  the  exception  of  the  defendant  on 
tbst  ground.  The  law  is  not  ambiguous,  and  no  room  is  left  to  the  discretion  or  equity 
povers  of  this  court ;  it  must,  therefore,  be  administered  as  it  is,  however  unwise  some 
of  its  provisions  must  appear. 

APPEAL  from  the  Fifteenth  Judicial  District  Court,  parish  of  Terre- 
bonne.   BeattU,  J.    Jury  trial.     Winder  dk  Du  Boy,  for  plaintiff 
and  appellee.    John  Bay^  for  defendant  and  appellant. 

Wilt,  J.  This  is  a  controversy  for  the  office  of  Parish  Judge.  The 
lait  was  brought  under  section  1419  of  the  Revised  Statutes,  which 
provides  that  '*  Any  candidate  for  either  of  the  offices  of  clerk  of  the 
disferict  court,  parish  recorder,  sheriff,  coroner,  justice  of  the  peace, 
and  any  other  parish  officer  that  may  be  elected  by  the  people,  intend- 
ing to  contest  an  election,  shall,  within  ten  days  after  the  eleotion,  file  in 
the  district  court  for  the  parish  in  which  the  election  may  have  been 
beld  a  petition  setting  forth  the  facts  on  which  he  intends  to  contest 
the  election." 

The  court  gave  judgment  for  the  plain tiff^  and  the  defendant  ap- 
pals.   We  think  the  court  erred  in  not  maintaining  the  exception  of 
the  defendant^  that  the  action  is  barred,  because  it  was  not  instituted 
^Uiin  ten  days  after  the  election,  as  prescribed  by  the  statute. 
20 
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The  election  waB  held  on  second  November,  1874,  and  this  sait  was 
not  filed  till  thirtieth  day  of  December  following. 

Where  a  statate  authorizes  an  action  and  prescribes  the  delay  within 
which  it  must  be  instituted,  suit  mast  be  filed  within  this  delay  jor  the 
^  action,  if  excepted  to,  will  be  dismissed.  The  act  does  not  fix  the 
period  within  ten  days  after  the  State  Returning  Board  shall  have 
finished  the  canvass ;  it  says  the  suit  must  be  brought  *^ within  ten  days 
after  the  eleetian.^^  Here  the  suit  was  not  filed  until  nearly  sixty  days 
after  the  election. 

The  argument  urged  to  maintain  the  suit,  notwithstanding  the  excep* 
tion,  would  be  entitled  to  great  weight  if  the  question*  was  within  the 
discretion  or  equity  powers  of  the  court,  or  if  the  law  was  ambiguoas ; 
but  there  is  uo  room  for  construction  here;  the  statute  in  precise  terms 
limits  the  period  within  which  such  suits  shall  be  instituted  5  and  the 
court  must  administer  the  law  as  it  is,  however  unwise  some  of  its 
provisions  may  appear. 

In  Deslonde  v.  Lozano,  22  An.  794,  this  court  held  that  an  action  to 
contest  an  election  for  parish  officers  must  be  brought  within  ten  days 
after  the  date  of  the  election,  otherwise  the  suit  will  be  dismissed* 
This  decision,  as  well  as  the  express  terms  of  the  statute,  must  dis- 
pose of  the  case  at  bar. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and 
that  this  suit  be  dismissed  at  plaintiff's  costs  in  both  courts. 


No.  5721. 

State  ex  rel.  W.  Van  Norden  v.  Judge  of  the  Fifth  District 

Court,  Parish  of  Orleans. 

When  the  saspeusive  appeal  bond  was  signed  by  Cox  as  absent  for  Palmer,  if  be  had  no 
authority  to  bind  Palmer,  he  certainly  bound  himseU,  and  it  is  not  shown  that  he  is  not 
solvent  and  good  as  a  surety  for  the  amount  of  the  bond.  Palmer  has  subsequently  rati- 
fied his  action  in  express  terras.  Therefore  appellee  has  not  been  without  a  surety  per> 
sonally  good  and  sufficient  to  protect  his  interest  pending  the  appeaL  He  has  no  oauae  to 
complain,  and  the  Judge  a  quo  erred  in  setting  aside  the  appeal. 

APPLICATION  for  a  writ  of  prohibition  against  the  Judge  of  the 
Fifth  District  Court,  parish  of  Orleans.    Eice  dSs  Wliitdker,  for  rela- 
tor.     Huniington,  for  respondent. 

Wyly,  J.  In  the  case  of  Henry  Legendre  v.  W.  Van  Norden  et  al., 
the  defendants  obtained  an  order  of  appeal,  and  on  the  fifteenth  of 
February,  1875,  filed  a  suspensive  appeal  bond,  E.  C.  Palmer,  p.  p.  M. 
S.  Cox,  signing  as  security.  The  authority  of  Cox  to  sign  the  bond  lor 
Palmer  was  questioned  in  a  rule  to  set  aside  the  appeal  for  want  of  a 
proper  surety  on  the  appeal  bond.    Thereupon  Palmer  filed  tixe  foUo^v- 
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ing  affidavit :  *'My  name  is  signed  to  the  bond  of  appeal  in  this  case 
by  H.  S.  Cox.  He  holds  my  general  and  special  power  of  attorney, 
thongh  it  may  not  cover  the  right  to  sign  for  me  as  surety.  I,  how- 
ever, ratify  and  confirm  his  action  in  the  premises,  and  adopt  the  sig- 
nature of  my  name  made  by  him,  as  if  made  by  me.  I  had  myself  . 
already  signed  a  like  bond  to  be  filed  in  this  snit,  which  had  been  mis- 
bud,  and  I  was  absent  from  the  State  when  it  became  necessary  from 
lapse  of  time  that  the  bond  shoald  be  filed." 

The  coart  maintained  the  rule  and  set  aside  the  appeal.  Thereupon 
appellants  songht  and  obtained  from  this  coart  the  prohibition  by 
which  the  ruling  of  the  district  judge  is  now  brought  up  for  review. 

We  thiok  the  judge  erred.  The  bond  was  signed  by  M.  S.  Cox,  as 
agent  for  E.  C.  Palmer.  If  he  had  no  authority  to  bind  Palmer  he  cer- 
tainly bound  himself,  and  it  is  not  shown  that  he  is  not  solvent  and 
good  as  a  surety  for  the  amount  of  the  bond,  which  is  forty-four  hund- 
red dollars.  He  now  incurs  this  responsibility  no  longer,  because 
Palmer  has,  in  express  terms,  ratified  his  action  in  the  premises. 

Appellee  in  the  case  stated,  has  not,  therefore,  been  without  a  surety 
preanmably  good  and  sufficient  to  protect  his  interest  pending  the  ap- 
peal; he  has  no  cause  to  complain. 

It  is  therefore  ordered  that  the  prohibition  herein  be  made  perpetual, 
Henry  Legendre  paying  costs  of  this  proceeding. 


No.  4079. 
Hbhrt  Bid  well  v.  C.  Cavaroc  and  The  Bank  op  New  Orleans. 

In  this  sait  for  damages  for  slander  of  title,  Cavaroc  filed  a  general  denial ;  the  bank,  for 
aniwer,  asserted  title  in  itself,  and  by  this  answer  the  bank  changed  the  suit  into  a 
petitory  action  in  which  it  became  plaintiff.  Therefore  it  must  sacceed  or  fail  on  the 
strength  of  its  own  title.  To  tliis  answer  plaintiff  pleaded  the  prescription  oi  ten  and 
thirty  years. 

Tbe  bank  has  failed  to  prove  a  valid  title  in  its  favor.  Bnt  if  the  bank  had  shown  that  it 
had  acqiured  a  valid  title  at  the  marshal's  sale,  on  which  it  relies,  the  plaintift  has 
acqaired  a  valid  title  since  then  by  prescription. 

The  pinintiff  held  fKissession  since  June,  1859,  under  titles  translative  of  property  and 
apparently  good,  till  the  institution  of  this  snit  in  July,  1870.  More  than  ten  years  had 
elapsed  from  the  commencement  of  possession,  and  there  is  nothing  in  the  record  to 
show  that  it  was  not  in  good  faith.  Therefore  the  plea  of  prescription  must  be 
maintained. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    Dibble, 
J.    Koontz  (&  Elliott,  Bandolph,  Singleton  (&  Browne,  for  plaintiff 
and  appellant.     Albert  Voorhies,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintiff  sued  the  defendants  for  damages  for 
slander  of  title.  The  bank  for  answer  asserted  title  in  itself,  and 
Cararoc  filed  a  general  denial. 
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By  this  answer  tite  bank  chaDged  the  suit  into  a  petitory  action,  in 
which  it  became  plain tifiP,  and  it  roast  succeed  or  fail  on  the  strength 
of  its  own  title.  To  this  answer  (or  petition)  Bid  well  pleaded  the 
pre8criptiou  ot  ten  and  thirty  years. 

The  record  shows  that  in  1804  the  Widow  Collet  owned  the  property 
in  question.  In  that  year  she  parted  with  her  title;  and  it  is  contended 
by  the  bank  that  this  case  must  be  determined  by  deciding  who  was 
the  transferee  of  the  Widow  Collet — Jean  Maserat,  or  his  wife,  Marie 
Savant — as  the  adverse  titles  presented  are  claimed  to  be  derived  from 
them 

This  position  of  the  bank  is  not  correct,  as  it  assumes  that  it  holds  a 
title  derived  from  one  of  those  parties,  which  is  not  admitted  or  proved, 
and  it  further  assumes  that  a  title  by  prescription  has  not  been  ac- 
quired. 

The  bank  acquired  its  title  at  a  probate  sale  of  the  estate  of  Christo- 
val  Toledano,  on  the  seventh  of  May,  1870.  C.  Toledano,  it  is  alleged, 
acquired  from  Lucien  Herman,  assignee  of  Holmes  &  Mills,  bankrupts, 
at  public  sale  by  the  United  States  Marshal,  on  the  twentieth  June, 
1842.  Holmes  &  Mills  bought  from  the  heirs  of  Marie  Savant,  on  the 
ninth  of  June,  1835.  The  heirs  o^'  Marie  Savant  were  put  in  possession 
ol  the  property  by  a  judgment  of  court  in  the  suit  of  Widow  Maserat 
(Marie  Savant)  v,  J.  A.  Mascey,  tutor  et  al.  Mascey  was  tutor  of  his 
child,  Rosalie  Matilde,  to  whom  the  property  had  been  bequeathed 
by  her  grandmother  in  June,  1822.  The  title  under  which  the  minor 
held  was  an  unbroken  chain  from  twenty -fifth  November,  1805,  and 
under  the  judgment  just  mentioned  the  minor  was  dispossessed  in 
1835.  In  1842  the  said  judgment  was  declared  null  and  void  for  want 
of  citation,  and  the  said  Rosalie  Matilde  Mascey  was  put  in  possession 
under  a  judgment  of  a  court  of  competent  jurisdiction,  on  the  fifteenth 
June,  1842,  a  few  days  before  the  property  was  adjudicated  by  Her- 
man, assignee,  to  Christoval  Toledano. 

Rosalie  Matilde  Mascey  retained  possession  until  eighteenth  June, 
1859,  when  she  sold  to  Mrs.  Belknap.  Mrs.  Belknap  sold  to  one  Syl- 
vester, who  sold  to  the  plaintiff  Bid  well. 

Possession  was  never  given  to  Toledano,  and  so  far  as  this  record 
shows,  he  never  made  an  effort  to  get  possession  of  the  property ;  and 
in  November,  1846,  four  years  after  the  alleged  sale  to  Toledano  by  the 
assignee  of  Holmes  &  Mills,  the  said  assignee  sued  Matilde  Rosalie 
Mascey  for  this  property,  claiming  that  it  belonged  then  to  the  estate 
of  said  bankrupts,  and  that  she  was  preventing  him  from  selling  the 
properly  for  the  benefit  of  the  creditors.  This  suit  was  dismissed  on 
technical  grounds ;  it  is  referred  to  only  to  show  that  long  after  tine 
pretended  sale  to  Toledano,  his  alleged  vendor  claimed  the  property 
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as  that  of  the  estate  repreaented  by  him.  Even  if  the  parol  evidence 
that  the  price  paid  by  Toledano  had  been  returned  by  the  assignee^ 
becaase  he  could  not  deliver  the  property  to  Toledano,  be  disregarded, 
still  we  are  convinced  by  the  following  facts  that  the  title  to  him  was 
DfiTer  completed :  The  judgment  under  which  Marie  Rosalie  Mascey 
was  diapossessed  in  1835,  was  annnlled  in  1842,  and  she  was  restored 
to  her  possession  just  before  the  marshal's  sale  to  Toledano.  Toledano,^ 
the  adjndicatee  at  that  sale,  was  never  put  in  possession  of  the  prop- 
erty, and  although  he  lived  in  the  place  where  the  property  is  situated, 
more  than  twenty  years  after  the  alleged  sale  to  him,  he  never  made 
an  effort  to  get  possession  of  the  property,  or  to  assert  title  to  it,  and 
about  four  years  after  the  alleged  sale,  the  assignee  Herman,  his  ven- 
dor, sued  for  the  property  as  already  stated. 

We  think  that  the  bank  has  failed  to  prove  a  valid  title  in  its  favor. 
Botif  the  bank  had  shown  that  it  had  acquired  a  valid  title  at  the 
marabaPs  sale,  the  plaintiff  has  acquired  a  vaiid  title  since  then  by 
preaeription. 

It  appears  that  in  June,  1859,  Marie  R.  Mascey  sold  this  property  to 
Mra.  Belknap,  and  Mrs.  Belknap  and  her  vendees  held  possession  under 
titles  translative  of  property  and  apparently  good,  till  the  institution 
of  this  suit  in  July,  1870.  More  than  ten  years  had  elapsed  from  the 
eommencement  of  Mrs.  Belknap's  possession,  and  there  is  nothing  in 
the  record  to  show  that  she  and  her  vendees  were  not  possessors  in 
good  faith.     The  plea  of  prescription  should  be  maintained. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  reversed  and  annulled,  and  that  there  be  judgment  in  favor 
of  Henry  Bid  well,  decreeing  him  to  be  the  owner  of  the  property  de- 
scribed in  the  petition,  and  for  costs. 


No.  4121. 
John  Wolp  v.  The  City  of  New  Orleans. 

All  actions  againsrt  the  city  of  New  Orleans,  for  work  or  lalnn-  clone,  either  under  a  contract 
(IT  fat  damages,  or  extra  work,  are  prescribed  unless  commenced  in  one  year  from  the 
time  snch  work  is  required  to  be  performed,  or  snch  damages  are  alleged  to  have  arisen. 

APPEAL  from  the  Foarth  District  Court,  parish  of  Orleans.     Tkeard, 
J.    Jury  trial.    Leovy  <&  Monroe,  for  plaintiff  and  appellee.    B,  F, 
Jonas,  city  attorney,  for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiff  entered  into  a  written  contract  with 
the  city  for  digging,  widening,  deepening  and  cleaning  the  draining 
canal  known  as  St.  Anthony's  canal,  from  Josephine  to  Humanity 
streets,  according  to  the  following  specifications: 

The  canal  to  be  dng  so  as  to  have  a  width  of  fifteen  feet  at  the  top 
and  three  feet  at  its  bottom,  and  a  depth  of  six  feet.    Tlie  testimony 
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sbowB  that  after  considerable  progress  bad  been  made  in  tbe  ezecu* 
tion  of  tbe  work,  Sargi,  tben  city  surveyor,  staked  off  that  part  of  the 
canal  extending  from  Marigny  canal  to  tbe  specified  limit  of  the  plain- 
tiff's work,  so  as  to  give  tbe  St.  Anthony's  canal,  from  tbe  Marigny 
canal,  a  width  of  twenty  feet  instead  of  fifteen,  specified  in  tbe  con- 
tract. The  plaintiff  swears  that  be  was  induced  to  do  tbe  additional 
work  required  to  give  tbe  canal  twenty  feet  of  width  from  Marigny 
canal,  upon  the  assurance  of  Surgi  that  be  would  be  paid  for  it.  The 
plaintiff  performed  the  additional  work  indicated  by  Surgi,  but  received 
payment  only  for  the  quantity  of  work  specified  in  tbe  contract.  He 
applied  afterwards  by  petition  to  tbe  City  Council,  after  the  death  of 
Surgi,  to  be  paid  for  tbe  additional  labor,  but  his  claim  was  finally  re- 
jected. He  thereupon  brought  this  suit  claiming  $892  50,  with  interest, 
as  the  value  of  tbe  extra  work.  The  city  avers  payment  in  full  to  the 
plaintiff  of  the  cost  of  the  work  contracted  for,  denies  that  any  author- 
ity was  given  to  any  person  to  contract  on  tbe  part  of  the  city  for  exfra 
work  on  the  canal,  and  denies  that  the  city  surveyor  had  any  power  or 
right  to  alter  tbe  contract  and  specifications.  In  an  amended  answer 
the  prescription  of  one  year  is  pleaded  in  bar  of  the  plaintiff's  action. 

The  judgment  of  tbe  court  below,  rendered  on  tbe  verdict  of  a  jury, 
was  in  favor  of  the  plaintiff  for  tbe  amount  claimed,  and  defendant 
has  appealed. 

It  is  clear  the  plaintiff  has  not  established  any  legal  liability  upon 
tbe  city  to  pay  his  demand.  If,  however,  any  ever  had  existed  it  is 
now  released  by  the  effect  of  prescription. 

''All  actions  for  the  enforcement  of  any  contract  entered  into  with 
the  corporation  of  tbe  city  of  New  Orleans  for  work  and  labor  to  be 
performed,  and  for  the  recovery  of  any  damages  alleged  to  have  arisen 
in  favor  of  the  contractors  for  any  breach  thereof  on  the  part  of  tbe  said 
corporation,  shall  be  prescribed  if  not  instituted  within  one  year  after 
the  expiration  of  tbe  time  within  which  such  contract  is  required  to  be 
performed,  or  such  damages  are  alleged  to  have  arisen."  Revised 
Statutes,  section  2822. 

By  the  contract  under  which  the  city  was  bound,  the  plaintiff  was 
obligated  to  commence  the  work  ten  days  after  tbe  approval  by  the 
City  Council  of  the  adjudication  of  the  contract  to  him.  The  approval 
of  the  adjudication  by  the  City  Council  was  made  on  the  twenty-fourth 
.of  April,  1669.  Citation  was  served  on  the  defendant  in  the  present 
action  on  the  third  day  of  December,  1870,  more  than  eighteen  months 
having  intervened. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled,  avoided  and  reversed.  It  is  further  ordered  that  there  be 
judgment  in  favor  of  the  defendant,  the  plaintiff  paying  costs  in  both 
courts. 
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No.  5307. 

R.  K.  Callender  V,  Golsan  Brothers.    Jackson  &  Manson, 

Warrantors  and  Intervenors. 

At  the  time  of  the  disoonnt  of  the  note,  which  is  the  subject  of  the  present  controversy, 
Hnnter,  one  of  the  firm  of  Callender  &,  Hanter,  according  to  the  import  of  his  own  evi' 
denoe,  was  utterly  without  authority  to  do  so.  He  had  no  right  to  indorse  and  discount 
a  note  belonging  to  Callender,  the  plaintiff,  and  payable  to  his  order,  it  matters  not  how 
much  Callender  might  owe  the  late  firm  of  Hunter  &  Callender.  If  Callender  had  given 
him  verbal  authority,  as  contended  by  defendants  and  intervenors,  the  authority  was 
revoked  before  exercised.  But,  even  without  a  revocation.  Hunter  had  no  authority  to 
indorse  and  disoonnt  the  note  in  question. 

iJiUiority  to  indorse  and  disooant  a  note  for  one  purpose  can  not  be  extended  to  another. 

As  Hmiter  had  no  title  to  the  note,  his  indorsees  acquired  none,  becanse  they  had  notice  of 
tiie  want  of  authority  in  Hunter  to  indorse  and  negotiate  it. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Saucier, 
J.  JT*.  N,  Ogden,  for  plaintiff  and  appellee.  T.  Qilmore  dk  Sons, 
for  iotervenors  and  appellants.  OlarlCy  Bayne  &  Benshaw,  for  defend- 
ants and  appellants. 

Taliaferro,  J.  The  plaintiff  sues  the  defendants  on  a  promissory 
note  for  the  sum  of  $774  34.  The  intervenors  claim  to  be  the  owners 
of  the  note  and  oppose  the  payment  of  it  to  the  plaintiff.  There  was 
jadgment  in  the  court  below  in  favor  of  the  plaintiff  and  the  inter- 
venors have  appealed.  The  defendants  appear  to  be  mere  stakeholders 
in  the  controversy.  Callender  &  Hunter  were  commercial  partners 
doing  business  in  New  Orleans.  Golsan  Brothers  in  some  transaction 
with  Callender,  not  in  any  manner  connected  with  the  partnership 
business  of  Hunter  &,  Callender,  became  indebted  to  Callender  indi- 
vidually, and  gave  him  two  promissory  notes  each  for  the  above  sum  ; 
one  of  the  notes  fell  due  twelfth  January,  1873,  and  the  other  on  the 
twelfth  July  following.  The  firm  of  Hunter  &  Callender^  it  appears, 
was  pressed  for  money  during  the  latter  part  of  the  year  1872,  and 
both  members  of  the  firm  being  in  England  about  that  time,  Callender 
according  to  his  statement,  instructed  Hunter,  who  preceded  him  a 
short  time  in  returning  to  New  Orleans,  to  negotiate  one  of  the  notes 
(the  one  to  become  due  on  the  first  of  January)  and  apply  the  proceeds 
to  partnership  purposes.  Hunter  negotiated  both  the  notes  to  the 
intervenors.  He  states  in  his  testimony  that  he  was  authorized  to  sell 
both  the  notes.  The  authorization  to  sell  was  verbal.  On  the  return 
of  Callender  to  New  Orleans,  finding  the  notes  were  both  negotiated 
to  Jackson  &  Manson  the  intervenors,  he  notified  Golsan  Brothers  not 
to  pay  the  note  last  falling  due,  the  one  sued  upon,  to  Jackson  &  Man- 
son,  claiming  the  ownership  of  the  note  himself.  Golsan  Brothers 
deposited  the  amount  of  the  note  in  the  Hibernia  Bank  when  it  became 
due  for  the  benefit  of  the  party  legally  entitled  to  it.    The  intervenora 
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assume  the  position  of  holders  for  value  before  maturity,  and  without 
notice  of  equity  between  prior  parties.  Some  evidence  was  introduced 
for  the  purpose  of  showing  that  the  note  was  not  acquired  bona  fide 
by  the  intervenors.  A  witness  stated  that  he  heard  a  conversation  in 
Hunter's  office  between  Hunter  and  Jackson,  one  of  the  intervenors,  in 
which  Hunter  expressed  an  apprehension  that  Callender  would  sue 
him  for  a  note,  that  Jackson  said  ^'  let  him  sue,  we  can  keep  him  out  of 
it  for  four  years." 

It  seems  that  the  partnership  between  Hunter  and  Callender  was 
dissolved  in  January,  1873,  and  that  the  note  was  passed  off  after  the 
dissolution.  The  notes  appear  to  have  been  indorsed  with  the  firm 
name. 

Under  the  state  of  facts  presented,  and  the  contradictory  character 
of  the  testimony,  we  are  unable  to  conclude  that  the  intervenors  do 
not  occupy  the  position  they  claim,  and  that  they  should  not  be  pro- 
tected. 

It  is  therefore  ordered  that  the  judgment  ot  the  district  court  be  an- 
nulled and  reversed.  It  is  further  ordered  and  adjudged  that  the  in- 
tervenors be  and  they  are  hereby  recognized  as  the  legal  and  proper 
owners  of  the  proceeds  of  the  note  sued  upon,  and  that  the  same  be 
paid  over  to  them.  It  is  further  ordered  that  the  plaintiff's  claim  be 
rejected,  and  that  he  pay  costs  in  both  courts. 

Mr.  Justice  Wyly  was  absent  and  took  no  part  in  this  decision. 


On  Rehearing. 

Wylt,  J.  In  September,  1872,  R.  K.  Callender,  who  had  two  notes 
made  by  G-olsan  Brothers,  for  some  seven  hundred  and  seventy  dollars 
each,  payable  to  his  own  order,  in  the  cash  box  of  his  partner  Adam 
Hunter,  gave  the  latter  verbal  authority,  as  he  testifies,  to  indorse 
and  collect  the  first  note,  payable  twelfth  January,  1873,  but  not  the 
second,  payable  in  July  of  the  same  year,  and  apply  the  proceeds  to 
the  payment  of  a  certain  draft  drawn  from  Liverpool  where  both  the 
partners  then  were,  on  the  firm  of  Hunter  &  Callender  at  New  Orleans, 
Louisiana. 

^  Hunter  testifies  that  the  verbal  authority  embraced  the  right  to  dis- 
count both  of  the  notes  for  the  purpose  of  providing  funds,  if  neces- 
sary, to  meet  the  time  draft  referred  to.  He,  however,  found  means 
otherwise,  and  did  not  dispose  of  the  notes  of  Callender  for  tbe  par- 
pose  of  providing  funds  to  meet  the  payment  of  the  Liverpool  draft. 
Subsequently,  to  wit,  early  in  January,  1873,  a  few  days  before  the 
first  note  fell  due,  he  discounted  it  with  Jackson  &  Manson  and  put 


NEW  ORLEANS,  APRIL,  1875.  313 

Callender  ▼.  Golsan  Brothers. 

tiie  proceeds  to  the  credit  of  Callender  on  the  books  of  Hunter  &  Cal- 
leDder,  indorsiog  said  note  as  follows  :  '*  R.  K.  Callender,  per  Adam 
Hanter,  Hanter  &  Callender." 

Callender  returned  from  Liverpool  about  this  time  and  made  no  ob- 
jection to  the  indorsement  and  discount  of  the  note.  Subsequently  the 
partnership  of  Hunter  &  Callender  was  dissolved  and  the  partners 
qaarreledi  Hunter  refusing  to  return  to  Callender  the  second  note, 
maturing  in  July,  1873,  when  it  was  demanded  by  the  latter. 

Afterward,  to  wit,  on  twenty-seventh  June,  1873,  a  few  days  before 
the  maturity  of  the  last  note,  Hunter  discounted  it  with  Jackson  & 
Ifanson  who  knew  of  the  dissolution  of  the  partnership,  the  indorse- 
ment being  the  same  as  that  written  on  the' first  note. 

At  the  time  of  the  discount  of  this  note,  Hunter,  according  to  the 
import  of  his  own  evidence,  was  utterly  without  authority  to  do  so. 
He  had  no  right  to  indorse  and  discount  a  note  belonging  to  Callender 
and  payable  to  his  order,  it  matters  not  how  much  Callender  might 
owe  the  late  firm  of  Hunter  &  Callender. 

If  Callender  had  given  him  verbal  authority  in  Liverpool  in  Septem- 
ber, 187^,  as  contended  by  the  defendants  and  intervenors,  the  author- 
ity was  revoked  beyond  doubt,  before  it  was  exercised.  But  from  the 
eyidenee  we  are  satisfied,  without  a  revocation,  Hunter  had  no  author- 
ity to  indorse  and  discount  the  note  in  question. 

Take  his  own  testimony  in  regard  to  the. authority  to  indorse  and 
discount  this  note,  which  is  flatly  contradicted  by  the  evidence  of  Cal- 
lender, and  it  only  shows  this  power  was  given,  if  necessary,  to  pro- 
vide funds  to  meet  the  Liverpool  draft,  which  the  firm  of  Hunter  & 
Callender  succeeded  in  providing  for  without  the  discount  of  Callen- 
der's  notes.  Authority  to  indorse  and  discount  a  note  for  one  purpose 
can  not  be  extended  to  another. 

As  Hunter  had  no  title  to  the  note,  his  indorsees  Jackson  &  Manson, 
acquired  none,  because  when  they  discounted  the  note  payable  to  the 
order  of  R.  K.  Callender  without  his  indorsement,  and  on  the  indorse- 
ment of  Adam  Hunter,  they  were  charged  with  notice  of  his  want  of 
anthority  to  indorse  and  negotiate  said  note. 

The  fact  that  Callender  had  ratified  the  indorsement  and  discount  of 
the  first  note,  imposed  no  obligation  on  Callender  to  ratify  the  indorse- 
ment and  discount  of  the  second  note,  esptscially  as  his  relations  as 
partner  with  Hunter  had  ceased,  to  the  knowledge  of  Jackson  & 
Manson. 

It  is  therefore  ordered  that  our  former  judgment  be  set  aside,  and  it 
IB  decreed  that  the  judgment  appealed  from  be  affirmed  with  costs. 
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No.  4330. 
Mrs.  L.  p.  CoMitfAGERB  v,  William  Brown. 

There  is  certainly  nothing;;  immoral  in  renting  property  to  be  naed  aa  a  dab  room,  and  if  it 
was  conrerted  into  a  gambling  house',  this  is  no  reason  why  the  lessee  should  not  be 
bonnd  by  his  contract,  when  there  is  no  evidence  that  the  lessor  knew  th^  the  object  for 
which  the  rooms  were  to  be  employed  was  different  from  the  one  mentioned  in  the  written 
lease. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumontg 
J.  Charles  Louque,  for  plaintiff  and  appellant.  T,  6.  McCay,  for 
defendant  and  appellee. 

Morgan,  J.    Plaintiff  snes  on  a  contract  of  lease. 

The  answer  is  that  the  property  was  leased  as  a  gambling  honse,  and 
therefore  the  contract  is  an  immoral  one  and  can  not  be  enforced. 

The  lease  is  in  writing  and  recites  that  the  property  rented  is  to  be 
used  as  a  club  room.  There  is  no  evidence  thaC  the  plaintiff  knew  the 
object  to  which  the  rooms  were  to  be  employed  other  than  what  appears 
in  the  lease,  although  there  is  some  testimony  as  to  what  her  agent, 
who  made  the  negotiations,  knew  about  it.  There  is  certainly  nothin^^ 
immoral  in  renting  property  to  be  used  as  a  club  room. 

It  ie  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  plaintiff,  as  prayed  for  in  her  petition,  with 
the  landlord's  lien  and  privilege  on  the  property  seized,  appellant  to 
pay  costs. 


No.  4409. 
A.  W.  Walkbr  V,  C.  S.  Sauvinet,  Sheriff,  et  als. 

The  motion  to  dismiss  the  appeal  on  the  ground  that  there  was  no  order  of  appeal  came  too 
late,  said  motion  having  been  filed  more  than  three  days  after  the  transcript  was  filed. 

The  plea  that  the  plaintiff  is  estopped  from  contesting  the  validity  of  the  sale  becaase  he 
appointed  an  appraiser  of  the  propert3'  sold  is  valid.  He  can  not  be  permitted  to  avoid 
the  responsibility  of  that  act  by  stating  that  he  did  it  under  protest. 

APPEAL  from  the  Fourth  District  Court,  parish-of  Orleans.  Theard, 
J.  T,  &  J,  Ellis,  E,  K,  Washingtonj  for  plaintiff  and  appellant. 
E,  BermudeZy  for  James  Welsh,  defendant  and  appellee.  E.  Filleul,  for 
Sauvinet,  defendant  and  appellee,  ffomor  <&  Benedict^  for  Southworth, 
recorder  of  mortgages,  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintiff  sues  to  annul  a  sale  of  his  property 
made  under  an  order  of  seizure  and  sale  against  him,  on  various  tech- 
nical grounds. 

The  defendants  filed  an  exception,  alleging  that  the  petition  showed 
no  cause  of  action,  and  that  the  plaintiff  is  estopped  from  conteeting^ 
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the  yalidity  of  the  sale  becaoae  he  appointed  an  appraiser  of  the  prop- 
erty sold;  that  he  was  in  the  parish  and  did  not  oppose  the  sale,  and 
that  he  ratified  the  sale  by  authorizing  his  wife  to  claim  the  proceeds  of 
the  sale. 

There  was  judgment  in  favor  of  the  defendant,  dismissing  the  suit, 
and  plaintiff  has  appealed. 

A  motion  has  been  made  to  dismiss  the  appeal  on  the  ground  that 
there  is  no  order  of  appeal.  The  motion  was  filed  more  than  three 
days  after  the  transcript  was  filed.  It  came  too  late.  2  An.  138;  11 
Ad.  613. 

The  p]ainti£P,  when  notifying  the  sheriff  whom  he  had  appointed  as 
an  appraiser  of  the  property,  stated  that  he  made  the  appointment 
nnder  protest,  alleging  that  there  were  informalities  in  the  proceedings. 
We  do  not  think  he  can  thus  avoid  the  responsibility  of  his  act  of  ap- 
pointing an  appraiser. 

We  think  the  judgment  of  the  lower  court  correct. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs  of 
appeal. 


No.  5686. 

Schmidt  &  Zeiglbr  v,  Mrs.  Louise  B.  Williston  et  al.    Alexaj^- 

DER  Thompson,  third  opponent. 

The  nillng  of  the  Jadj^e  a  quo  permitting  the  hushand  of  the  defendant  to  testify  In  regard 

to  the  ownership  of  the  property  claimed  by  the  third  opponent,  was  correct.     As 

between  the  third  opponent  and  plaintiffs  he  was  a  competent  witness,  hecan^e  the  wife 

was  not  a  contestant  in  that  controversy. 
The  Judge  a  quo  did  not  err  when  refasing  to  allow  a  witness  to  state  his  opinions  or  conclu- 

nons  as  to  the  effect  had  in  giving  defendant  credit  by  placing  the  males  in  controversy 

on  her  plantation. 
The  objection  by  the  seizing  creditors  that  the  third  opx>osition  was  not  made  in  time,  as  it 

was  not  served  on  them  nntil  after  the  sale,  is  not  well  fonhded  under  the  circnmstances 

of  the  case  as  exhibited  by  the  e^'idence  on  record. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville. 
James  L,  Cole,  parish  judge,  acting  for  the  district  judge,  recused. 
Samuel  Matthews  and  James  H.  Chrover,  for  plaintiffs  and  appellants. 
A,  dt  E.  Talbot  and  Barrow  <&  Pope,  for  third  opponent  and  appellee. 

LuDELiNG.  C.  J.  Smith  &  Zeigler  obtained  an  order  of  seizure  and 
sale  of  the  plantation  of  the  defendant,  and  caused  the  plantation, 
vith  all  the  farming  implements,  mules,  etc.,  to  be  seized  and  adver- 
tisedi  Alex.  Thompson  intervened,  and  claimed  that  fourteen  mules, 
one  cow,  carts,  plows,  etc.,  belonged  to  him,  and  he  prayed  for  the 
property  or  its  value,  which  he  alleged  to  be  worth  $1650,  and  for 
fl%  dollars  per  month,  the  value  of  the  use  of  said  property,  during 
the  time  he  was  deprived  of  it.    He  subsequently  amended  his  petition 
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alleging  that  the  property  was  worth  92650.  There  was  jadgment  for 
the  third  oppoDent  for  $2295  63,  with  legal  interest  from  date  of  jndg* 
ment,  unless  the  property  were  restored  within  thirty  days  from  the 
rendition  of  the  judgment.    The  plaintiff  has  appealed. 

There  are  two  bills  of  exceptions  in  the  record.  One  to  the  ruling 
of  the  judge  permitting  the  husband  of  the  defendant  to  testify  in  re- 
gard to  the  ownership  of  the  property  claimed  by  the  third  opponent. 
As  between  the  third  opponent  and  the  plaintiff,  he  was  a  competent 
witness,  and  the  wife  was  not  a, contestant  in  that  controversy. 

The  other  bill  of  exceptions  was  to  the  refusal  of  the  judge  to  allow 
a  witness  to  state  his  opinions  or  conclusions  as  to  the  effect  placing 
the  mules  in  controversy  on  the  plantation  had  in  giving  defendant 
credit. 

We  think  the  ruling  of  the  judge  a  quo  correct.  Besides,  the  debt 
of  the  plaintiff  was  created  before  the  mules,  etc.,  were  placed  od 
said  plantation. 

Schmidt  &  Zeigler,  seizing  creditors,  say  that  the  third  opposition 
was  not  in  time,  as  it  was  not  served  on  them  till  after  the  sale.  The 
record  shows  that  the  petition  was  filed  before  the  sale,  and  served  on 
the  sheriff.  The  seizing  creditors  resided  in  New  Orleans;  hence  the 
delay  in  making  the  service.  But  it  appears  that  one  of  the  creditors 
was  at  the  sale  and  was  notified  of  the  claim  of  the  third  opponent. 

The  judgment  of  the  lower  court  is  correct  under  the  evidence  in  the 
record,  which  is  not  contradicted. 

It  is  therefore  ordered  that  the  judgment  o#  the  lower  court  be 
affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  5669. 
BussBY  &  Co.  V,  J.  A.  Rothschild. 

This  coart  can  not  sustain  the  bill  of  exceptions  taken  to  the  ruling  of  the  Judge  a  t/uo, 
permitting  the  plaintiff  to  amend  his  petition  by  correcting  the  allegation  in  regard  to 
the  dates  of  the  notes  sued  on,  on  the  ground  that  it  came  too  Itfto,  as  the  trial  had  com- 
menced. Amendmeiit-8  should  always  be  allowed  when  justice  would  be  snbseryed 
thereby.  If  the  defendant  was  taken  by  surprise,  he  might  have  obtained  a  continuance 
on  that  ground. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Mad- 
ison.   Bought  J.    E,  D.  <&  W,  Farrar  and  ff.  B.  Steele,  for  plaint- 
iffs and  appellees.    Seale  <&  Morrison,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  The  plaintiff  sued  the  defendant  on  two  promis- 
sory notes  and  obtained  an  attachment  against  his  property.  The 
attachment  was  dissolved.    On  appeal  that  judgment  was  affirmed. 


NEW  ORLEANS,  APRIL,  1875.  317 

Bassey  &.  Ca  v.  Botlischild. 


Afterward,  the  case  was  tried  on  the  merilB,  aud  the  defendaut  hav- 
ing prayed  for  damages  Id  recooveDtion,  there  was  judgment  io  favor 
of  the  p]uDtifr  for  the  sam  due  on  the  notes  and  in  favor  of  the  defend- 
ant OQ  his  reconventional  demand.     The  defendant  has  appealed. 

A  bill  of  exceptions  was  taken  to  the  ruling  of  the  judge  permitting 
the  plaintiff  to  amend  his  petition  by  correcting  the  allegation  in  regard 
to  the  dates  of  the  notes  sued  on,  on  the  ground  that  it  came  too 
Ute^  as  the  trial  had  commenced.  Amendments  should  always  be 
allowed,  when  justice  would  be  subserved  thereby.  If  the  defendant 
was  taken  by  surprise  thereby,  which  is  not  probable,  he  might  have 
obtained  a  continuance  on  that  ground. 

The  evidence  supports  the  judgment  of  the  lower  court. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 


No.  5587. 
Charles  E.  Alter  v,  James  E.  Zunts. 

Parol  and  written  evidence  in  this  caAo  shows  that  defendant's  obligation  was  that  of  surety, 
fw  when  one  "  accedes  to  the  existing  obligation  of  another,  and  engages  to  see  it  per- 
f<ffmed,  he  becomes  essentially  a  surety." 

It  it  the  essence  rather  than  the  form  of  a  contract  which  must  determine  its  character. 

"Suretyship  is  an  accessory  promise  by  which  a  person  binds  himself  for  another  already 
bomid,  and  agrees  with  the  creditor  to  satisfy  the  obligation  if  the  debtor  does  not." 
Snch  seems  to  have  been  the  obligation  assumed  \)y  defendant.  The  renewal  of  the  note 
without  the  consent  of  the  surety,  discharges  him. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Oullom^ 
J.  M.  M.  Cohen,  for  plaintiff  and  appellee.  E,  ff,  McGaleb,  for 
defendant  and  appellant. 

LuDBLiNG,  C.  J.  This  suit  is  brought  to  recover  the  sum  of 
12528  75,  interest,  attorney's  fees^  aud  costs,  being  the  balance  due  on 
a  mortgage  note  for  $5000  drawn  by  Charles  A.  Weed  to  his  own  order 
and  by  him  indorsed  in  blank.  The  name  of  the  defendant  is  not  on 
the  note,  but  he  signed  the  act  of  mortgage  executed  by  C.  A.  Weed  in 
favor  of  the  holder  or  bearer  of  the  note.  The  act  of  mortgage  con- 
tained the  following  stipulation :  '^  And  now  personally  intervened  in 
these  presents,  Mr.  James  E.  Zunts,  of  this  city,  who,  after  having 
taken  cognizance  of  the  foregoing  act  of  mortgage,  declared  that  he  does 
herd^y  hind  himself  jointly  and  in  solido  with  said  C,  A.  Weed  for  the 
payment  of  the  aforesaid  note  for  Jive  tliousand  dollars,  at  its  maturity ^ 
in  favor  of  L.  F.  Generes  or  any  future  holder  of  the  same." 

The  defense  is  that  Zunts  bound  himself  as  surety,  and  that  he  was 
released  by  the  prolongation  of  the  term  of  payment  of  the  note, 
without  his  consent.    The  evidence  leaves  no  doubt  that  the  term  of 
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payment  was  proIoDged  for  a  valuable  coDsideration  and  without  the 
consent  of  Zunts. 

The  only  question  is,  did  Zunts  bind  himself  as  surety  or  as  a  prin* 
cipal  ? 

The  parol  evidence  in  this  record  (received  without  objection) 
would  remove  any  doubt  on  that  point,  if  the  written  act  itself  were 
ambiguous.  Generes  and  Weed  as  well  as  Zunts  testified  in  substance 
that  J.  E.  Zunts  signed  the  act  of  mortgage  as  a  surety  or  guarantor 
for  Weed,  who  was  borrowing  the  five  thousand  dollars  from  Generes, 
a  broker.  But  without  this  testimony,  we  think  the  written  act  shows 
that  Zunts'  obligation  was  that  of  surety,  lor  when  one  ''  accedes  to 
the  existing  obligation  of  another  and  engages  to  see  it  performed  he 
becomes  essentially  a  surety."  It  is  the  essence  rather  than  the  form 
of  a  contract  which  must  determine  its  character.  "Suretyship  is  an 
acoeasory  promise  by  which  a  person  hinds  himself  for  another  already 
hounds  and  agrees  with  the  creditor  to  satisfy  the  obligation,  if  the 
debtor  does  not.*'  C.  C.  3135^  14  La.  509.  Such,  from  the  written  act, 
appears  to  have  been  the  obligations  assumed  by  J.  E.  Zunts. 

The  renewal  of  the  note  without  the  consent  of  the  surety  discharged 
him.    C.  C.  3063. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  in  favor  of  the  defendant 
against  the  plaintiff,  rejecting  his  demands  with  costs. 


No.  4093. 

New  Orleans,  Florida,  and  Havana   Steamship  Company  v.  E. 

B.  Briggs. 

The  amount  dne  for  unpaid  stock  must  be  paid.    It  is  no  defense  to  alle£:e  that  the  penalty 

for  not  paying  said  amount  ia  the  forfeiture  of  the  stock. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Tlieard, 
J.     Jury  trial.    Leovy  <&  Monroe^  for  plaintiffs  and  appellants. 
Eandolphf  Singleton^  <&  Browne,  lor  defendant  and  appellee. 

Morgan,  J.  Plaintiff  seeks  to  recover  from  the  defendant  an  amount 
due  by  him  for  unpaid  ^tock. 

The  defense  is  that  the  penalty  for  not  paying  the  amount  due  is  the 
forfeiture  of  the  stock. 

The  agreement  to  pay  was  an  obligation  on  the  part  of  the  defendant^ 

and  we  think  the  plaiutiff  has  the  right  to  enforce  it. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  of  the 
jury  be  set  aside,  and  that  there  be  judgment  in  favor  of  the  plaintiff^ 
for  seven  hundred  and  fi.fty  dollars  with  legal  interest  thereon. 
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No.  .5566. 
0.  J.  Flagg  v.  The  Parish  op  St.  Charles. 

Tax  payers  have  a  right  to  appeal  (irom  a  Jadgment  rendered  against  the  i»arish,  and  in 
▼bieh  a  special  tax  is  decreed. 

A  bare  inspeetlou  of  the  record  was  snfficient  to  indicate  an  appeal  as  the  coarse  for  the 
district  attorney  pro  tern,  to  pursue,  in  view  of  his  duty  as  an  officer  protecting  the  legal 
rights  of  his  client,  the  parish  of  St.  Charles.  He  took  no  appeal,  however,  and  when  the 
tax  payers  of  said  parish  sought  to  exercise  that  right,  not  content  with  his  own  inaction, 
he  joined  the  plaintiff  in  an  effort  to  defeat  the  appeal,  to  the  prejudice  of  his  client,  the 
parish  of  St.  Charles.  This  is  an  extraordinary  feature ;  the  conduct  of  that  public 
officer  is  reprehensible. 

There  is  no  proof  in  the  record  that  the  warrants  or  certificates  offered  in  evidence  were 
iasued  by  the  parish  or  were  authorized  to  be  issued  by  the  police  Jury. 

If  the  warrants  or  certificates  were  authorized  to  be  issued,  they  are  not  sufficient  to  Justify 

the  judgment  of  the  court  below.    Police  Juries,  In  the  administration  of  the  limited 

powers  confided  to  them,  must  provide  means  by  taxation  lor  the  purpose  and  in  the 

•manner  provided  by  law.    They  can  not  bind  the  parishes  by  putting  in  circulation  their 

notes  or  warrants  at  pleasure. 

« 

APPEAL  from  the  Foartb  Jadicial  District  Coart,  parish  of  St. 
Charles.  Durapau,  parish  jadge,  acting  in  the  place  of  the  district 
jodge,  interested  and  recused.  O.  J,  Flagg,  in  propria  persona.  M. 
Marh,  F,  B,  Earhart  and  J.  D.  Augustin,  for  said  plaintiff  and  appellee. 
Bftaux^  Fenner  dt  Hall,  for  defendants  and  appellants. 

Wyly,  J.  0.  J.  Flagg,  who  is  the  Judge  of  the  Fourth  Judicial  Dis- 
trict, brought  this  suit  against  the  parish  of  St.  Charles,  on  numerous 
warrants  or  evidences  of  debt  issued  by  the  president  of  the  police  jury 
or  by  the  secretary  of  that  body,  amounting  in  the  aggregate  to  seven 
thouBand  and  four  dollars  and  ninety-nine  cents,  claiming  that  the 
same  were  transferred  to  him  for  a  valuable  consideration,  and  offering 
in  evidence  a  list  of  said  claims  together  with  said  warrants  or  evi- 
deDcefiof  indebtedness,  he  obtained  judgment  by  default  against  the 
parish  of  St.  Charles  for  the  full  amount  demanded  ;  the  parish  judge 
presiding  instead  of  the  plaintiff,  the  district  judge,  who  appeared  to 
proaecnte  his  own  suit. 

No  other  proof  was  adduced  in  support  of  the  demand. 

The  defendant,  the  parish  of  St.  Charles,  made  no  defense  and  took 
00  appeal. 

8.  N.  Burbank,  tutor,  William  B.  Whitehead,  Lesassier  &  Binder, 
Robert  Pattereon,  0.  B.  Graham  &  Cuny,  A.  Rochereau,  the  Citizens' 
Bank,  and  thirteen  other  tax  payers  in  said  parish,  alleging  under  oath 
that  their  pecuniary  interest  in  the  matter  in  dispute  largely  exceeds 
five  hundred  dollars,  and  they  are  aggrieved,  have  taken  an  appeal 
from  said  judgment. 

The  plaintiff  moves  to  dismiss  the  appeal  on  several  grounds,  the 
most  important  being  that  in  their  petition  and  affidavit  they  show  no 
canse  for  the  appeal. 

We  think  otherwise.    Appellants,  as  tax  payers,  will  have  to  contri- 
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bute  to  pay  the  judgment  of  which  they  coinplaiD,  a  special  tax  being 
ordered  in  the  decree,  and  their  interest,  they  swear,  exceeds  five 
handr^d  dollars.  If  the  tax  payers  of  the  parish,  who  will  have  to  pay 
the  judgment  if  it  is  put  in  force,  have  no  interest  to  have  it  reversed 
on  appeal  because  erroneoas,  it  is  difficult  to  imagine  who  lias.  As  a 
legal  entity  the  parish  can  not  suffer  by  an  unjust  judgment;  it  is  the 
people  thereof  or  the  tax  payers  who  will  feel  the  burden.  C.  P.  571  j 
22  An.  602;  23  An.  582,  678;  25  An.  627. 

An*  extraordinary  feature  of  the  case  is  presented  in  the  motion  to 
dismiss  the  appeal  filed  by  N.  S.  Martin,  district  attorney  pro  tem.  in 
behalf  of  the  parish,  the  defendant,  who  is  condemtied  to  pay  $7004  99. 

Why  he  should  be  anxious  to  join  the  plaintiff,  the  district  judge, 
and  defeat  the  appeal,  to  the  preiudice  of  his  client,  the  parish,  which 
was  condemned  to  pay  a  large  sum,  we  are  at  a  loss  to  imagine. 

The  conduct  of  this  public  officer  is  reprehensible.  A  bare  inspection 
of  the  record  was  sufficient  to  indicate  an  appeal  as  the  course  for  him 
to  pursue,  in  view  of  his  duty  as  an  officer  charged  with  protecting  the 
legal  rights  of  his  client,  the  parish  of  St.  Charles.  He  took  no  appeal, 
however;  and  when  appellants,  the  tax  payers  of  said  parish,  sought 
to  exercise  that  right,  not  content  with  his  own  inaction,  he  files  a  mo- 
tion joining  with  the  plaintiff  in  an  effort  to  defeat  the  appeal,  to  the 
prejudice  of  his  client,  the  parish  of  St.  Charles. 

His  reason  for  so  doing,  that  the'  police  jury,  at  a  special  meeting, 
confessed  and  recognized  similar  claims  in  the  suit  of  Morgan  Morgans 
against  the  parish,  and  ordered  the  defense  withdrawn,  is  no  excuse 
for  the  course  he  has  pursued  in  this  case. 

The  motion  is  denied. 

On  the  merits  there  are  several  reasons  why  the  judgment  should  be 
reversed : 

First — In  this  default  confirmed  against  the  defendant,  there  is  no 
proof  that  the  warrants  or  certificates  offered  in  evidence  were  issued 
by  the  parish  or  were  authorized  to  be  issued  by  the  police  jury,  there 
being  no  proof  except  these  documents,  adduced  at  the  trial. 

Second — ^If  the  warrants  or  certificates  were  authoriead  to  be  issued, 
they  are  not  sufficient  to  authorize  the  judgment  for  the  reasons  stated 
in  Sterling  v.  The  parish  of  West  Peliciana,  26  An.  59,  a  suit  brought  on 
warrants  or  scrip  of  the  same  kind  and  presenting  the  same  question. 

Police  juries,  in  the  administration  of  the  limited  powers  confided  to 
them,  must  provide  means  by  taxation  for  the  purpose  and  in  the  man- 
ner provided  by  law;  they  can  not  bind  the  parishes  by  putting  in 
circulation  their  notes  or  warrants  at  pleasure. 

Section  2786  of  the  Revised  Statutes  provides  that  **  the  police  j[nrie8 
of  the  several  parishes* •♦  shall  not,  hereafter,  have  power  to  contract 
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anj  debt  or  pecuniary  liability  without  fully  providing  in  the  ordinance 
ereatiDg  the  debt  the  means  of  paying  the  principal  and  interest  of  the 
debt  Bo  contracted." 

-  Section  2787  provides  that  the  ordinance  providing  means  to  pay  the 
debt  80  contracted  shall  remain  in  force,  that  is,  it  shall  not  be  repeal- 
able  until  the  debt  and  interest  are  fully  paid. 

Section  2788  provides  that  where  the  police  jury  has  provided  for  the 
payment  of  a  debt  by  levying  a  tax,  but  refuses  to  cause  it  to  be  col- 
lected, relief  may  be  had  in  the  courts. 

In  the  record  plaintiff  presents  no  case  entitling  him  to  relief. 

The  judgment  must  be  reversed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  that  plaintiff's  demand  be  rejected  with  costs  in  both  courts. 

Rehearing  refused. 


No.  5564. 
Lbtitia  Babbingtok  17.  The  Parish  of  3t.  Chablbs. 

fi  Is  not  to  be  dlsoovered  in  the  record  nor  is  it  possible  to  imagine  what  oflloe  O.  J.  Flagg 
h«ld  that  constitated  him  "0x  officio  oommitting  mcigittraie,"  and  that  entitled  him  to 
ittm  a  salary  from  the  parish  of  St  Charles.  If  as  district  judge  he  discharged  the 
duty  of  a  committing  magistrate,  he  was  clearly  entitled  to  no  compensation  from  the 
pariah,  because  the  salary  paid  by  the  Staite  is  aU  that  he  can  rightfully  receiye. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  St. 
Charles.  Flagg,  J.  M,  MarkSj  JB.  B.  Uarhart  and  J.  D.  AuguaUnf 
for  plaintiff  and  appellee.    Breaux,  Fenner  dt  Hall,  for  appellants. 

WrLr,  J.  This  case  is  like  those  of  O.  J.  Flagg,  Arthur  Robbins, 
and  Morgan  Morgans  against  the  same  defendant,  the  parish  of  St. 
Charles;  and  the  motion  to  dismiss  the  appeal  as  well  as  the  case  on 
the  merits,  must  be  decided  as  they  were  decided. 

A  noticeable  feature  of  this  case  is  that  many  of  the  warrants  sued 
00  and  which  plaintiff  claims  as  transferee,  were  drawn  by  parties  no 
way  connected  with  the  police  jury.  The  following  is  a  sample,  and 
there  are  several  like  it  signed  by  the  same  drawer : 

"Office  Committing  Magistrate, 
"Parish  of  St.  Charles,  October  1, 1872. 

'*The  Parish  Treasurer  will  pay  0.  J.  Flagg  or  order  the  sum  of 
thirty-seven  dollars  and  fifty  cents  for  part  of  quarter  salary,  com- 
mencing July  1  and  ending  October  1,  1872,  as  per  resolution  of  the 
police  jury.  0.  J.  FLAGG, 

"  £x  officio  Committing  Magistrate." 
What  office  O.  J.  Flagg  held  that  constituted  him  "  ex  officio  commit- 
ting magistrate,"  and  that  entitled  him  to  draw  a  salary  from  the 
21 
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parish,  we  are  not  informed  by  the  record,  and  we  are  at  a  loss  to 
imagine.  If  as  district  jadge  he  discharged  the  datj  of  a  commit- 
ting magistrate,  he  was  clearly  entitled  to  no  compensation  from  the 
parish,  because  the  salary  paid  by  the  State  is  all  that  he  can  right- 
fully receive. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  that  plaintiff's  demand  be  rejected  with  costs. 

Rehearing  refused. 


No.  4334. 
John  Chastant  v.  Joseph  Elliott. 

In  thia  salt,  institated  by  plaintiff,  the  nullity  of  the  proceedings  of  defendant  in  IberrHle 
against  plaintifE;  is  set  np  on  the  ground  that  plaintifi  was  an  absentee,  was  not  cited 
and  had  no  knowledge  of  the  salt  brought  against  him  there.  Whether  the  proceedings 
in  Iberville  were  regular  or  not  is  immaterial,  inasmuch  as  plaintifi  makes  at  the  domi- 
cile of  defendant  the  issue  of  the  validity  of  the  sale  by  defendant  to  him  and  praya 
Judgment  decreeing  him  to  be  the  owner  of  the  object  sold. 

The  mules,  which  are  the  subject  of  this  controversy,  having  been  sold  to  plaintiff  upon  his 
promise  to  pay  for  them  by  a  note  well  indorsed,  payable  at  one  year  from  date,  bearing 
interest  and  being  equivalent  to  cash,  and  after  the  shipping  of  the  mules  by  the  vendiv 
according  to  the  directions  of  plaintiff,  the  latter  having  delivered  to  said  vendor  a  note, 
both  the  drawer  and  indorser  of  which  were  insolvent  at  the  time,  thus  making  said  note 
utterly  worthless  to  the  knowledge  of  plaintiff,  the  consideration  of  the  contact  ikils 
and  the  sale  must  be  annulled  and  set  aside. 

APPEAL  from  the  Fifth  District  Court,  parish  of  OHeans.  Lecmmonty 
J.    Albert  Voorhies,  for  plaintiff  and  appellee.    Breaux,  Fenner  dt 
Hall,  for  defendant  and  appellant. 

Taliafbrbo,  J.    The  plaintiff,  a  resident  of  the  State  of  Missis- 
sippi, complains  that    the  defendant  by  ex  parte  proceedings  taken 
against  him  in  the  parish  of  Iberville,  obtained   possession  of  three 
mules,  tlie  property  of  the  plaintiff,  and  brought  them  to  New  Orleans, 
for  which  illegal  and  tortious  act  he  claims  damages  to  the  amount  of 
five  hundred  dollars,  the  restoration  of  tUe  mules,  or  in  default  thereof 
that  he  recover  their  value,  which  he  alleges  to  be  six  hundred  dollars- 
The  defendant  alleges  in  his  answer  that  the  mules  in  question  were 
sold  to  the  plaintiff  upon  his  promise  to  pay  for  them  by  a  note,  well 
indorsed,  payable  at  one  year  from  date,  bearing  interest  and  equiva- 
lent to  cash;  that  after  respondent  had  shipped  the  mules  according 
to  the  directions  of  the  plaintiff,  the  latter  delivered  to  respondent's 
agent  a  note  for  six  hundred  dollars,  both  the  drawer  and  indorser  of 
which  were  insolvent  at  the  time,  and  the  note  utterly  worthless  to 
the  knowledge  of  the  plaintiff;  that  the  price  of  the  property  has  not 
been  paid,  and  that  plaintiff  has  failed  to  comply  with  the  contract  on 
his  part  by  furnishing  defendant  good  and  solvent  paper  in  payment 
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of  the  prioe.  Defendant  sets  up  in  reoonvention  a  demand  that  the 
aal6  be  annulled,  and  the  said  note  be  returned  to  plaintiff,  and  that 
defendant  be  deoreed  to  retain  possession  of  the  males. 

The  judgment  of  the  lower  court  was  in  favor  of  the  plaintiff.  It 
decreed  the  return  of  the  mules  to  the  plaintiff,  or,  in  default  thereof 
that  plaintiff  recover  from  the  defendant  six  hundred  dollars,  the 
value  of  the  mules.  The  judgment  moreover  awarded  five  hundred 
dollars  damages  in  favor  of  the  plaintiff.     The  defendant  appealed. 

iUliott,  the  defendant,  sold  by  an  agent  the  three  mules  in  contro- 
Tersy  to  Ghastant,  the  plaintiff,  on  the  ninth  of  December,  1871,  for 
Thioh  he  delivered  a  note  for  six  hundred  dollars,  and  caused  the 
males  to  be  put  on  board  a  steamer  the  next  morning  and  sent  to  his 
!too,  in  the  parish  of  Iberville. 

It  appears  that  Elliott,  as  soon  as  he  ascertained  the  fact  of  the  sale 
and  the  character  of  the  note  that  had  been  received  by  his  agent  in 
payment  for  the  mules,  took  prompt  action  to  recover  the  mules,  for, 
on  the  twelfth  of  December,  1871,  three  days  only  after  the  sale,  he 
instituted  proceedings  against  Ghastant  in  the  parish  of  Iberville,  and 
caused  the  mules  to  be  sequestered,  and  after  the  lapse  of  ten  days 
gave  bond,  took  possession  of  the  mules,  and  brought  them  back  to 
New  Orleans.  In  this  suit,  instituted  by  Ghastant,  the  nullity  of  the 
proceedings  of  Elliott,  in  Iberville,  is  set  up  on  the  ground  that  Ghast- 
ant, an  absentee,  was  not  cited  and  had  no  knowledge  of  the  suit 
brought  against  him  there.  Whether  the  proceedings  in  Iberville  were 
regular  or  not  it  is  not  important  to  inquire,  inasmuch  as  Ghastant 
makes  at  the  domicile  of  the  defendant  the  issue  of  the  validity  of  the 
sale  to  him  by  the  defendant's  agent,  and  prays  judgment  decreeing 
him  to  be  the  owner  of  the  mules. 

The  evidence  throws  some  suspicion  upon  the  fairness  of  the  trans- 
action on  the  part  of  Ghastant,  relating  to  the  sale  of  the  mules.  The 
note  is  shown  to  have  been  of  no  value  whatever  at  the  time  it  was 
given  in  payment,  and  it  is  not  dif&cult  to  believe  that  Ghastant  knew 
it.  His  brother  was  the  drawer  of  the  note,  and  when  he  was  inquired 
of  in  relation  to  the  matter,  expressed  surprise  that  the  plaintiff  had 
passed  the  note  to  the  agent  of  Elliott,  declaring  his  inability  to  pay 
the  note.  The  utter  insolvency  of  the  indorser  was  also  shown.  The 
agent  of  Elliott,  who  sold  the  mules  to  Ghastant,  called  on  him  within 
two  days  after  the  sale  and  informed  him  of  what  his  brother  had  said 
about  the  note,  and  that  there  must  be  some  other  settlement  made  for 
the  price  of  the  mules  as  the  note  was  not  good,  offering  at  the  time  to 
give  him  back  the  note.  To  all  the  remonstrances  of  the  agent  Ghas- 
tant paid  no  regard,  replying  only  ^'  you  have  the  note  and  I  have  the 
mules." 
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We  conclude  from  the  entire  testimony  that  the  judgment  of  the 
lower  court  was  erroneous. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled  and  reversed.  It  is  ordered  that  the  plaintiff's  demand  be 
rejected  and  judgment  rendered  against  him.  It  is  further  ordered 
that  the  defendant  have  judgment  in  his  favor  on  his  reconventional 
demand ;  that  tiie  sale  of  the  three  mules  by  his  agent  to  the  plaintiff 
on  the  nintli  December,  1871,  be  annulled  and  f^et  aside;  that  the  de- 
fendant be  decreed  to  be  entitled  to  the  possession  of  the  mules,  and 
that  the  note  in  question  be  returned  to  the  plaintiff.  It  is  further 
ordered  that  plaintiff  pay  costs  in  both  courts. 

Rehearing  refused. 


No.  54:^9. 

Mrs.  £.  LeBlanc  v.  Suocession  of  Charles  Massibu — On  rule  againat 

John  False y,  security  on  appeal  bond. 

The  objeotion  that  plaintifr  can  not  proceed  by  role  to  compel  the  surety  on  the  appeal  bond 
to  pay  the  jadgment  in  her  favor,  bat  most  resort  to  a  regular  action,  is  answered  ad- 
verscJy  by  the  textual  provision  of  section  37  of  the  Revised  Statutes  and  the  settled 
Jurisprudence  of  the  State. 

The  second  objection  that  the  court  was  without  junsdiotion  in  this  case,  is  also  answered 
adversely  to  respondent,  in  precise  terms,  in  section  3679  of  the  Revised  Statutes. 

It  has  been  frequently  held  that  where  the  creditor  can  not  take  out  execution  against  the 
principal  on  the  appeal  bond,  as  in  this  case,  he  may  proceed  directly  against  the 
surety. 

The  only  really  important  question  in  this  suit  is,  does  the  surety  on  a  suspensive  bond  in  an 
appeal  taken  by  an  administrator  or  an  executor  from  a  judgment  for  a  specific  sum.  of 
money,  become  liable  for  the  debt  in  case  the  Judgment  is  affirmed!  The  answer  is 
affirmative.  The  case  at  bar  falls  within  the  express  provision  of  article  575  of  the  Code 
of  Practice.  The  succession  of  Massieu  was  sued  on  a  promissory  note,  and  it  was  ooa« 
demned  to  pay  plaintiff  ten  thousand  dollars,  a  specific  sum. 

Where  a  bond  is  given  in  reference  to  the  law,  stipulations  unauthorixed  thereby  wUl  not 
invalidate  it. 

The  assumption  that  the  legal  obligation  of  the  succession  on  the  note  and  Judgment  held  by 
plaintiff  is  only  commensurate  with  the  ability  of  the  succession  to  pay  it,  is  a  fallacy. 
The  obligation  vf  the  surety's  principal— the  succession  of  Massieu,  a  Judicial  person — 
is  to  pay  the  whole  debt,  regardless  of  its  ability  to  do  so.  Thereibre  the  respondent  on 
the  rule  is  liable  on  the'appeal  bond  for  the  amount  of  plaintiff's  Judgment. 

APP£AL  from  the  Second  District  Court,  parish  of  Orleans.     lUsot^ 
J.    €hi8tavu8  Schmidt,  for  plaintiff  and  appellant.     Oharlea  F.  CUU- 

borne,  for  defendant  and  appellee. 

Wyly,  J.  Plaintiff  recovered  judgment  against  the  succession  of 
Charles  Massieu  on  a  promissory  note  for  $10,000.  A  suspensive  ap- 
peal was  taken,  and  that  judgment  was  affirmed  by  this  court  in  1873. 
After  demanding,  in  vain,  payment  of  this  judgment  from  the  leg^l 
representatives  of  the  succession,  the  plaintiff  instituted  this  proceod.-> 
ing  by  rule  to  compel  John  PalBey,  the  surety  on  the  appeal  bond,  to 
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pay  Baid  jadgment.  Her  demand  was  rejected  in  the  court  below,  and 
she  has  appealed. 

The  first  objection,  that  plaintiff  can  not  proceed  by  rnle,  bat  mast 
resort  to  a  regular  action,  is  answered  adversely  to  the  respondent  in 
the  textaal  provisfon  of  section  37  of  the  Revised  Statutes,  and  the 
jarisprudence  on  the  point  is  settled.  See  5  An.  523;  10  An.  544,  and 
onmerous  later  decisions. 

The  second  objection,  the  court  was  without  jurisdiction,  is  also  an- 
swered adversely  to  respondent,  in  precise  terms,  in  section  3679  of  the 
Seyised  Statutes. 

The  third  objection,  the  rule  is  premature,  the  plaintiff  not  having 
ezhaosted  her  remedy  against  the  principal  debtor,  is  likewise  unten- 
able. It  has  been  frequently  held  by  this  court,  where  the  creditor  can 
not  take  out  execution  against  the  principal  on  the  appeal  bond,  as  in 
this  case,  he  may  proceed  directly  against  the  surety.  1  An.  122;  10 
Ad.  284,  544;  11  An.  78,  271 ;  20  An.  512;  25  An.  125. 

The  next,  and  really  the  only  important  question  in  the  case  is,  is 
the  surety  on  a  suspensive  appeal  bond  in  an  appeal  taken  by  an  ad- 
ministrator or  an  executor  from  a  judgment  for  a  specific  sum  of  money 
liable  for  the  debt  in  case  the  judgment  is  affirmed  t 

Article  575  of  the  Code  of  Practice  provides  that :  **  If  an  appeal 
has  been  taken  within  ten  days,  not  includiqg  Sundays,  after  the  judg- 
ment has  been  notified  to  the  party  cast  in  the  suit,  when  such  notice 
is  required  by  law  to  be  given,  it  shall  stay  execution  and  further  pro- 
ceedings, until  definitive  judgment  be  rendered  on  appeal;  provided 
tile  appellant  gives  his  obligation,  with  good  and  solvent  security,  re- 
dding within  the  jurisdiction  of  the  court,  in  favor  of  the  clerk  of  the 
eonrt  rendering  the  judgment,  for  a  sum  exceeding  by  one-half  the 
amonnt  for  which  judgment  was  given,  if  the  same  be  for  a  specific 
ram,  as  security  for  the  payment  of  the  amount  of  such  jadgment, 
in  case  the  same  is  affirmed  by  the  court  to  which  the  appeal  is 
taken."    ♦    •    * 

In  other  words  this  article  provides  that  for  a  suspensive  appeal  a 
bond  exceeding  by  one-half  the  amount  of  the  judgment,  where  the 
same  is  for  a  specific  amount,  must  be  given  within  ten  days  after 
judgment,  as  security  for  the  payment  thereof  in  case  it  is  affirmed. 

Article  576  provides :  *'If  the  judgment  decree  the  delivery  of  some 
movable  of  a  perishable  nature,  the  court  shall  require  security  to  an 
amouit  exceeding  by  one-half  the  estimated  value  of  such  movable.*' 

Article  577  provides  that  if  the  judgment  be  for  the  delivery  of  real 
6itate,  not  of  a  perishable  nature,  surety  shall  only  be  required  for  an 
amoant  exceeding  by  one-half  the  estimated  value  of  the  revenue 
tiiereof  pending  the  appeal,  and  for  such  further  amount  as  the  judge 
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may  determine  as  seonrity  for  deterioration  of  the  property  daring  the 
same  period. 

These  are  the  articles  of  the  Code  of  Practice  in  relation  to  suspen- 
sive appeals.  The  case  at  har  falls  within  the  express  provision  of 
article  575.  The  judgment  was  for  ten  thousand  dollars,  ''a  specific 
sum,"  and  in  our  opinion  a  bond  exceeding  by  one-half  the  amount 
thereof  was  required  in  order  to  obtain  a  suspensive  appeal. 

A  bond  for  that  amount  was  given  within  ten  days,  and  the  effect 
thereof  is  not  impaired  in  consequence  of  the  following  clause  inserted 
therein:  "This  bond  furnished  is  to  serve  only  if  the  five  hundred 
dollar  bond  previously  furnished  is  declared  or  proved  insufficient.'' 
The  bond  was  given  in  reference  to  the  law,  and  stipulations  unauthor- 
ized thereby  will  not  invalidate  it.  6  N.  S.  498 ;  2  La.  397 ;  16  La.  173 ; 
9  R.  5:15;  4  An.  372;  7  An.  571;  12  An.  68;  13  An.  604;  15  An.  551. 

The  respondent,  however,  insists  that  where  a  succession  is  appel- 
lant, a  bond  only  for  costs  is  required  in  order  to  obtain  a  suspensive 
appeal,  and  in  support  of  this  position  he  cites  the  case  of  the  State  ex 
rel.  Gansson  t^.  the  Judge  of  the  Second  District  Court,  21  An.  43.  It 
is  true  that  the  decision  of  this  court,  delivered  by  Mr.  Justice  Ilsley, 
maintains  this  position  on  the  authority  of  Blanchin  v.  The  Steamer 
Fashion,  10  An.  345,  and  the  State  ex  rel.  Hickey  v.  the  Judge  of  the 
Fourth  District  Court,  20  An.  108.  These  and  other  authorities  were 
examined  at  length  in  the  dissenting  opinion  of  Mr.  Justice  Taliaferro 
in  that  case.  Aiter  carefully  considering  the  opinion  and  the  dissenting 
opinion  in  that  case,  we  feel  constrained  to  overrule  it,  believing  the 
doctrine  stated  in  the  case  of  Blanchin  t;.  The  Steamer  Fashion,  which 
was  followed  in  the  case  of  the  State  ex  rel.  Hickey  v.  the  Judge  of  the 
Fourth  District  Court,  is  not  applicable  to  a  case  like  this,  where  a  de- 
fendant, condemned  to  pay  a  specific  sum  of  money,  takes  a  suspenaive 
appeal. 

The  case  of  Blanchin  was  this :  He  obtained  judgment  against  the 
owners  of  the  steamer  Fashion,  with  privilege  on  the  boat.  Executioii 
issued,  the  boat  was  sold  and  the  proceeds  tbereof  were  in  the  hands 
of  the.  sheriff,  pending  several  third  oppositions  of  parties  claiming  a 
privilege  superior  to  the  seizing  creditor. 

The  court  of  the  first  instance,  by  its  decree,  distributed  the  funds 
among  these  third  opponents,  giving  the  seizing  creditor,  Blanchin,  no 
part  thereof.  He  took  an  appeal,  giving  bond  within  ten  day^  for  one 
hundred  and  fifty  dollars,  the  amount  fixed  by  the  court.  The  question 
was  whether  this,  bond  was  sufficient  for  a  suspensive  appeal  Y  This 
court  held  that  there  were  cases  where  the  requirement  of  article  575 
C.  P.,  in  regard  to  the  bond  exceeding  by  one-half  the  amount  of  the 
judgment,  is  inapplicable ;  tliat  this  expression  applies  to  a  judgment 
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where  the  appellant  has  been  oompelled  to  pay ;  that  it  seems  inap- 
plicable to  a  judgment  where  the  appellant  was  condemned  to  pay 
nothing;  that  there  was  a  jadgment  merely  ordering  the  distribution 
of  funds  in  the  hands  of  the  sheriff;  that  the  appellant,  Blanchin,  was 
eotitled  to  a  suspensive  appeal  from  the  judgment  which  debarred  him 
from  a  participation  in  a  fund  which  had  been  provided  by  his  own 
exertions ;  and  that  as  there  was  no  standard  fixed  by  law  for  the  bond 
and  security  to  be  given  by  him  in  obtaining  such  appeal,  the  judge 
obviously  had  the  discretion  to  fix  the  amount  of  the  bond.  In  that 
case  no  judgment  condemning  Blanchin  to  pay  *'  a  specific  sum  "  was 
sought  or  obtained.  He  had  the  right  to  appeal,  and  the  fund  in  the 
sheriff's  hands  should  remain  and  not  be  distributed  pending  such  ap- 
peal. This  was  necessary  to  protect  his  rights.  Why  should  he  give 
Becurity  for  more  than  costs  ?  Why  should  he  give  bond  and  security 
for  the  fund  in  the  hands  of  the  sheriff?  The  court  very  properly  held 
that  the  case  was  not  within  the  meaning  of  that  part  of  article  575 
C.  P.,  requiring  the  amount  of  the  bond  to  exceed  by  one-half  the 
amount  of  the  judgment,  and  as  there  was  no  standard  fixed  by  law 
for  the  bond  and  security  to  be  given  in  such  a  case,  the  judge  could 
exercise  his  discretion.  It  would  be  unreasonable  and  manifestly  un- 
just to  compel  a  seizing  creditor  to  give  bond  and  security  pending  the 
Mtigation  of  a  coneursus  for  the  funds  in  the  hands  of  the  sheriff.  He 
might  be  driven  by  such  a  requirement  to  abandon  his  rights  rather 
than  incur  such  a  responsibility. 

The  case  at  bar  is  entirely  different.  Here  is  no  controversy  for  the 
distribution  of  funds  in  the  hands  of  the  sheriff,  where  there  is  no 
standard  to  fix  the  amount  of  the  bond,  because  the  appellant  is  con- 
demned to  pay  no  '*  specific  sum."  On  the  contrary,  the  succession  of 
Charles  Massieu  was  sued  on  a  promissory  note,  and  it  was  condemned 
to  pay  plaintiff  ten  thousand  dollars.  The  case  falls  clearly  within  the 
provision  of  article  575  C.  P.,  fixing  a  standard  for  the  amount  of  a 
suspensive  appeal  bond.  The  law  being  clear  and  free  from  ambiguity, 
the  letter  thereof  can  not  be  disregarded  under  pretext  of  pursuing  its 
spirit.    Revised  Code  13. 

It  is  urged,  however,  that  as  a  surety  ought  not  to  be  bound  to  pay 
more  than  his  principal  is  liable  for,  so  that  if  he  pays  he  may  be  fully 
subrogated,  the  respondent  should  not  be  held  liable  for  the  fuU 
amount  of  plaintiff's  judgment,  because  at  the  final  settlement  of  the 
succession  of  Massieu  there  may  not  be  that  amount  due  to  plaintiff. 

This  fallacy  lies  in  the  assumption  that  the  legal  obligation  of  the 
succession  on  the  note  and  judgment  held  by  plaintiff  is  only  commen- 
surate with  the  ability  of  the  succession  to  pay  it.  Such  is  not  the  case. 
The  obligation  of  his  principal,  the  succession  of  Massieu,  a  juridical 
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persoD,  is  to  pay  the  whole  debt,  regardless  of  its  ability  to  do  so.  The 
obligation  of  the  exeoators,  however,  is  to  discharge  faithfully  their 
duties ;  they  are  not  individually  bound  to  pay  any  of  the  debts. 

Our  conclusion  is  that  John  Palsey,  the  respondent  in  the  rule,  is 
liable  on  the  appeal  bond  for  the  amount  of  plaintiff's  judgment. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  decreed  that  the  rule  herein  be  made  absolute  and  that  tbe 
plaintiff  recover  of  the  respondent,  John  Palsey,  the  full  amount  of  the 
judgment,  interest  and  costs  recovered  heretofore  by  plaintiff  agaioBt- 
the  succession  of  Charles  Massieu.  It  is  further  ordered  that  appellee 
pay  costs  of  both  courts. 

Rehearing  refused. 


No.  5687. 

SnccBSSioN  OP  James  N.  Brown. — ^Homologation  of  accounts  and  op- 
position thereto. 

On  the  tenth  of  Jnly,  after  a  protracted  contest,  an  order  waa  rendered  by  the  conrt,  homolo-  . 
gating  the  aocounte  of  the  executor  so  fiar  aa  not  opposed.   On  the  fifteenth  of  September 
of  the  same  year,  Isaac  D.  Brown,  another  of  the  heirs  of  the  deceased,  presented  am 
opposition  to  the  accounts.    The  exeontor  properly  ol\}ected  to  it  on  the  ground  that  the- 
Judgment  homologating  the  accounts  formed  res  judiocUa  as  to  His  opponents. 

Credits  claimed  by  the  executor  for  payment  of  sums  of  money  to  certain  heirs,  except  one 
not  opposed,  were  correctly  rejected  by  the  Judge  a  quo.  These  sums  received  by  the 
heirs  will  more  properly  be  adjusted  by  collation  in  a  final  partition  among  iJbem  of  the 
succession. 

The  conrt  reserves  to  the  executor  the  right  to  claim,  in  a  final  settlement  and  partition  of 
the  estate,  aU  amounts  he  alleges  to  have  paid  to  the  heirs. 

The  Judge  a  quo  properly  struck  from  the  executor's  accounts  such  items  as  do  not  oome- 
within  that  class  of  necessary  articles  indispensable  In  the  cnlttration  of  a  plantation. 

APPEAL  from  the  Parish  Court,  jparish  of  Iberville.  OroioeU,  J» 
BarroWt  Pope  <&  Bohertson,  for  acconntant.  Mdthews  dt  WaiUa,  for 
Mrs.  Feltus  and  husband,  opponent.  J,  O,  Fuqiia,  A.  d  B,  B.  lalbot, 
for  Isaac  D.  Brown.    All  the  parties  have  appealed. 

Taliaferro,  J.  The  dative  testamentary  executor  of  James  N. 
Brovrn  was  required  by  an  order  of  the  parish  court  of  Iberville,  ren- 
dered on  the  sixteenth  of  November,  1869,  at  the  instance  of  one  of  the 
heirs,  to  file  an  account  of  his  administration  of  the  estate.  No  regard,, 
it  seems,  was  paid  to  this  order  until  the  fifth  of  October,  1870,  two 
days  after  a  suit  was  brought  against  the  executor  to  remove  him  from 
office,  which  was  subsequently  done  by  decree  of  the  parish  court  of 
that  parish  and  confirmed  on  appeal  to  this  court.    24  An.  187. 

The  executor  filed  an  account  on  the  fifth  of  October,  1870;  a  second, 
one  on  the  twenty-fourth  of  that  month,  and  a  third  on  the  sizteentli 
of  October,  1871. 
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To  tbeae  several  acooaots  oppositions  were  filed  by  Mary  £.  Brown, 
one  of  the  heirs  (wife  of  Feltns.)  On  the  tenth  of  July,  1873,  after  a 
protracted  contest,  and  the  accumulation  of  evidence  which  has  swelled 
the  record  to  an  inordinate  size,  an  order  was  rendered  by  the  court, 
homologating  the  accounts  so  far  as  not  opposed. 

On  the  fifteenth  of  September,  1873,  Isaac  D.  Brown,  another  of  the 
hdrs,  presented  an  opposition  to  the  accounts. 

This  was  objected  to  on  the  part  of  the  executor  on  the  ground  that 
tiie  judgment  homologating  the  accounts  formed  res  judicata  as  to  this 
oppiAient.  The  court  allowed  the  opposition  to  be  filed,  and  a  bill  of 
eieeptions  was  taken. 

We  think  the  exception  was  well  taken  and  that  the  opposition  of 
Isaac  D.  Brown  should  not  have  been  admitted.  23  An.  528 ;  20  An. 
W;  1  La.  371 ;  22  An.  332;  3  An.  383. 

We  shall  then  consider  this  controversy  as  limited  to  the  opposition 
of  Mary  £.  Brown — Mrs.  Feltus.  The  property  of  the  succession  of 
James  N.  Brown,  who  died  in  the  year  18«59,  consisted  principally  of 
two  large  plantations,  one  in  the  parish  of  Plaquemines,  called  the  Oak- 
land plantation,  the  other  in  the  parish  of  Iberville,  called  the  Man- 
chae  place.  The  two  executors  appointed  by  the  will  of  James  N. 
BrowD,  viz :  his  oldest  son,  John  M.  Brown,  and  Gilbert  Hawkins,  who 
qnalifled  in  October,  1859,  died — the  former  in  September,  1864,  the 
latter  previous  to  that  time.  James  A.  Ventress  was,  therefore,  in  Oc- 
tober, 1864,  appointed  dative  testamentary  executor.  The  oppositions 
to  his  accounts  form  the  subject  matter  of  this  litigation. 

There  appears  to  have  been  no  debts  against  the  estate.  There  are 
four  heirs.  Julia  A.  Brown,  wife  of  James  A.  Ventress,  the  executor; 
Mis.  Feltus,  the  opponent;  the  heirs  of  John  M.  Brown  (representing 
their  father),  and  Isaac  D.  Brown. 

The  Oakland  plantation,  it  appears,  was  taken  possession  of  during 
the  war  by  the  United  States'  authority  as  captured  or  abandoned  prop- 
erty. It  was  restored  afterward — at  what  time  does  not  appear;  but 
not  without  some  delay  and  at  the  cost  of  $2500,  paid  connsel  tor  their 
legal  eflbrts  in  obtaining  its  release.  The  executor's  first  account  com- 
mences with  an  exhibit  of  the  proceeds  of  crops  of  the  year  1864,  and 
the  first  item  on  the  credit  side  of  that  account  is  the  sum  ot  $2500, 
paid  counsel  for  aid  in  regaining  possession  of  the  Oakland  place.  The 
executor's  first  account  includes  the  business  affairs  of  the  Oakland 
place,  its  revenues  and  expenses,  tlie  disbursements  of  the  executor  on 
account  of  the  estate,  etc.,  commencing  with  the  crop  of  1864,  and 
eoming  down  to  the  year  1869,  inclusive.  His  second  account  purports 
to  show  the  revenues,  expenditures,  etc.,  of  the  Manchac  place  for  the 
same  period.    The  third  account  shows  the  extent  of  the  crop  of  the 
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Manchac  place  for  the  year  1870,  the  expenses  incurred  and  net  pro- 
ceeds of  the  same. 

The  oppositions  to  these  accounts  present  objections  that  are  very 
nnmerouB,  and  the  contestation  arising  from  them  in  the  lower  court 
was  not  free  from  a  display  of  acrimony  and  embittered  feeling. 

On  the  trial  of  the  case  the  court  below  sustained  the  oppositioiiB 
mentioned  in  its  judgment,  amounting  in  the  aggregate  to  $25^595  20  ; 
and  judgment  being  rendered  against  the  executor  for  that  amonnty 
all  the  parties  have  appealed. 

The  opponent,  Mary  E.  Brown,  prays  an  amendment  by  this  court  of 
the  judgment  of  the  lower  court  in  favor  of  the  estate  of  James  N. 
Brown  against  the  estate  of  James  A.  Yentress,  for  the  sum  of  f  19,968, 
on  the  following  ground:  That  the  executor  used  assets  of  the  estate 
he  administered  to  acquire  property  for  himself  and  Feltus,  as  shown 
by  the  record,  containing  an  act  of  sale  from  Waddell  to  James  A. 
Yentress  and  H.  J.  Feltus  of  a  large  body  of  land,  the  consideration 
being  the  surrender  to  Waddell  by  Yentress  of  mortgage  notes  of  the 
above  amount,  which  the  act  of  sale  shows  belonged  to  the  estate  of 
Brown. 

She  also  prays  an  amendment  of  the  judgment  of  the  lower  court  in 
regard  to  the  charge  of  $70,000  in  the  account  against  her,  as  the  price 
of  Oakland,  and  with  respect  to  the  charge  of  commissions  thereon. 

The  opposition  to  this  charge  is  that  there  has  never  been  a  le£^ 
sale  of  Oakland  to  her ;  that  the  pretended  sale  of  it  to  her  is  a  nullity. 

The  judge  of  the  lower  court  refused  to  pass  upon  the  question  as  to 
the  validity  of  this. sale. 

It  may  here  be  stated  that  the  defense  of  the  executor  is  placed 
mainly  on  the  ground  that  although  he  was  appointed  dative  testa- 
mentary executor  and  assumed  the  functions  of  executor,  still,  in  point 
of  fact,  the  succession  was,  by  consent  of  the  heirs,  administered  chiefly 
by  himself  and  H.  J.  Feltus,  acting  on  the  part  of  his  wife,  the  opponent 
in  this  case;  that  Feltus  and  family  went  on  the  Oakland  plantation  in 
1865  to  live;  that  by  an  agreement  between  the  executor  and  Feltus, 
whatever  was  shipped  to  the  plantation  was  for  the  use  of  the  place, 
and  that  all  disbursements  and  payments  were  made  by  Feltus  ;  that 
Feltus  really  had  charge  of  the  place ;  that  there  were  no  debts  owin^ 
by  the  estate,  and  that  it  was  managed  for  the  benefit  of  the  heirs ; 
that  the  purchases  made  for  the  plantations  and  the  expenditures  in- 
curred for  carrying  on  the  business  upon  them  having  been  participated 
in  and  made  by  the  sanction  of  the  opponent  and  her  husband,  they 
should  not  now  be  heard  in  objecting  to  them. 

The  executor  charges  to  the  account  of  the  estate  and  claims  credit 
against  it  for  purchases  from  and  payments  made  to  his  own  wife  one 
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of  the  heirs,  amoanting  to  about  seven  thoasaod  dollars ;  likewise  for 
paymeDts  made  to  Mrs.  Feltas  for  a  similar  amount,  and  for  an  amount 
exceeding  three  thousand  dollars  for  payments  to  his  sister,  the  widow 
of  John  M.  Brown,  deceased,  one  of  the  heirs.  These  credits,  except 
the  amount  paid  Mrs.  Feltus,  not  opposed,  claimed  by  the  executor, 
▼ere  rejected  by  the  lower  court,  and  we  think  correctly.  These  sums 
received  by  the  heirs  will  more  properly  be  adjusted  by  collation  in  a 
final  partition  among  them  of  the  succession.  Examining  next  the 
other  oppositions  that  were  sustained,  the  first  in  order  is  that  made  to 
the  accounts  of  George  A.  White  presented  as  vouchers  for  the  pay- 
ment of  supplies  purchased  for  the  Oakland  plantation.  It  appears 
tint  the  executor  established  a  store  and  trading  establishment  on 
Oakland  and  sold  to  the  laborers  on  the  plantation  and  to  others,  goods 
of  the  description  and  kind  usually  kept  in  stores  of  that  sort.  These 
goods  were  purchased  from  White.  Among  them  were  articles  of  sup- 
plies necessary  for  the  carrying  on  of  a  plantation.  The  judge  a  quo 
seems  to  have  stricken  from  these  accounts  such  items  as  do  not  come 
within  that  class  of  necessary  articles  indispensable  in  the  cultivation 
of  a  plantation.  This  was  properly  done.  The  estate  should  not  be 
made  to  pay  for  goods  wholly  unnecessary  for  the  business  of  the  place 
and  from  the  sale  of  which  the  executor  doubtless  realized  large  profits. 
The  executor's  commissions  were  allowed  against  the  opposition  made 
to  it.  For  failing  to  file  an  account  when  ordered  to  do  so,  the  execu- 
tor, as  we  have  seen,  was  removed  from  office  by  a  formal  judgment  of 
the  parish  court  of  Iberville,  confirmed  by  decree  of  this  court.  The 
judgment  divestiug  him  of  his  office  did  not  impose  upon  him  the 
penalties  prescribed  by  article  1465  of  the  Revised  Statutes  nor  deprive 
bim  of  his  commissions.  We  are  not  satisfied  that  the  evidence  clearly 
establishes  a  case  like  that  of  Lee,  4  An.  518,  where  the  administrator 
was  deprived  of  his  commissions  because  his  administration  had  been 
positively  injurious  to  the  succession  instead  of  beneficial. 

The  items  set  down  upon  the  account  of  the  executor  as  discount  on 
his  notes  issued  to  raise  money,  and  those  for  commissions  to  Bur- 
hridge  for  indorsing  them  were  properly  rejected.  Two  or  three  wit- 
nesses say  the  estate  was  out  of  funds }  but  no  exigency  is  shown  to 
have  existed  making  it  absolutely  necessary  to  raise  money  at  extrava- 
gant rates  and  upon  unfavorable  terms. 

The  amendments  prayed  for  by  the  opponent  we  see  no  just  cause 
for  making.  It  is  satisfactorily  shown  in  our  opinion  that  the  Wad  dell 
notes  were  not  the  property  of  the  succession  of  James  N.  Brown,  but 
that  they  belonged  to  the  minor  heirs  and  were  under  the  control  of 
John  M.  Brown  their  former  tutor,  and  eventually  in  the  bands  of 
VentresB  as  tutor. 
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The  claim  of  $19,968,  alleged  to  have  been  dae  the  estate  of  James 
N.  Brown  by  the  commercial  firm  of  Hawkins  &  Norwood,  and  which 
the  opponent  contends  the  executor  should  be  made  to  account  for  on 
the  ground  that  he  released  Norwood,  one  of  the  partners,  on  condition 
of  the  extinguishment  of  the  indebtedness  of  John  M.  Brown  to  that 
firm  of  $22,240,  we  think  entitled  to  little  consideration.  This  claim, 
if  it  have  any  merit,  can  not,  any  more  than  the  Waddill  notes,  be 
brought  into  the  settlement  of  the  executor's  account.  To  the  claim 
of  the  opponent,  to  have  the  sale  of  the  Oakland  plantation  annulled, 
and  that  estate  thrown  back  into  the  succession,  the  executor  Apposed 
very  properly  the  plea  of  res  judicata.  That  question  was  definitively 
settled  adversely  to  the  opponent  by  decree  of  this  court  rendered  in 
April,  1872.    24  An.  300. 

After  following  out  the  various  grounds  of  opposition  set  up,  and 
the  disposition  made  of  them  by  the  lower  court,  we  are  not  inclined 
to  alter  the  decree  which  it  rendered. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 

The  court  reserves  to  the  executor  the  right  to  claim  in  a  final  settle- 
ment and  partition  of  the  estate  all  amounts  he  alleges  to  have  paid 
to  the  heirs. 

Rehearing  refused. 


No.  5374. 

State  of  Louisiana  ex  rel.  Attorney  General,  on  information  of 
Dr.  J.  B.  Cooper,  v.  Dr.  F.  Schuhaker  et  al. 

Act  No.  93  of  the  acts  of  1869,  under  which  Dr.  Cooper  olaims  title  as  police  surgeon  of  the 
Metropolitan  force,  fixes  the  term  of  the  ofBce,  in  the  ninth  section  thereof,  as  being 
during  good  behavior.  Act  No.  60  of  the  acts  of  1874  in  no  manner  proposes  to  amend 
act  No.  93,  so  as  to  change  the  term  of  office.  The  act  of  1869  remains  in  force,  "with  this 
limitation,  however,  resulting  flrom  act  No.  60,  that  the  police  commissioners,  in  reducing 
the  police  force,  may  "  honorably  discharge  such  members  as  in  their  Judgment  may 
seem  needful."  Thus,  under  this  amendment  they  could  have  discharged  Dr.  Cooper, 
but  they  had  no  warrant  to  remove  him  as  they  did,  merely  to  appoint  Dr.  Schumaker. 
Power  granted  for  one  purpose  can  not  be  employed  for  another. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins, J.  A.  P.  Field,  Attorney  General,  Braughn,  Buck  dk  BinkeU 
spiel,  for  relator  and  appellant.  Wm,  H.  Hunt,  for  Sohumaker.  J.  Q. 
A.  Fellows,  for  J.  S.  Clarke,  defendants  and  appellees. 

Wylt,  J.     This  is  a  controversy  for  the  office  of  Police  Surgeon  of 
the  Metropolitan  Police  District. 
Act  No.  92  of  the  acts  of  1869,  under  which  Dr.  J.  B.  Cooper  claims 
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title,  fixes  tlie  term  of  the  ofiice,  in  the  ninth  section  thereof,  daring 
good  behavior,  and  provides  that  the  incumbent  is  liable  to  removal 
from  office  ''only  after  written  charges  shall  have  been  preferred 
agaiost  him,  according  to  the  rules  and  regulations  of  said  board  of 
commissioners.'*  No  written  charges  were  preferred  against  him.  But 
CD  the  twenty-third  day  of  March,  1874,  he  received  notice  from  the 
clerk  of  the  Metropolitan  Police  Board  that  he  was  honorably  dis- 
charged under  the  provision  of  section  3  of  act  No.  60  of  the  acts  of 
1874,  and  Dr.  F.  Schumaker  was  appointed  in  his  place. 

Act  No.  60  of  the  acts  of  1874  is  a  statute  to  amend  sections  6  and 
10  of  act  No.  92  of  the  acts  of  1869.  It  in  no  manner  proposes  to 
amend  section  9  of  the  said  act  fixing  the  term  of  office  daring  good 
behavior. 

The  third  section  of  this  statute  declares  that  the  Board  of  Metropoli- 
tan Police  Commissioners  "  is  hereby  authorized  and  directed  within 
aixtydays  after  the  passage  of  this  act,  to  reduce  its  expenses  and 
reorganize  and  reduce  the  Metropolitan  Police  force  in  such  manner 
and  to  such  extent  as  economy  and  the  limitations  of  expenditures 
empowered  by  law  may  require,  and  to  this  end  it  may  honorably  dis- 
charge such  members  of  the  Metropolitan  Police  force  as  in  its  judg- 
ment may  be  needful  and  proper.*' 

This  section  authorizes  the  removal  of  an  officer  for  the  purpose  of 
reducing  the  Metropolitan  Police  force,  with  a  view  to  economy  or  to 
limiting  the  expenditures  of  the  police  commissioners. 

It  is  ''to  this  endi"  in  the  language  of  the  section,  that  the  power 
to  discharge  members  of  the  Metropolitan  Police  force  is  granted. 

Section  9  of  act  92  of  the  act  of  1869,  fixing  the  term  of  office  during 
good  behavior,  is  not  repealed.  It  remains  in  force,  with  this  limita- 
tion, however,  that  the  police  commissioners  in  reducing  the  police 
force  may  "honorably  discharge  such  members"  as  in  their  judgment 
may  be  needful. 

If  tbey  desired  to  reduce  the  number  of  police  surgeons,  the  police 
commissioners  under  this  amendment  could  have  discharged  Dr.  J.  B. 
Cooper.  But  in  this  law  there  is  no  warrant  to  remove  him  as  they 
did,  merely  to  appoint  Dr.  F.  Schumaker.  The  removal  of  Cooper  and 
tiie  appointment  of  Schumaker  was  in  no  sense  the  exercise  of  -the 
authority  granted  for  the  purpose  of  reducing  the  number  of  police 
Burgeons.  Power  granted  for  one  purpose  only  can  not  be  employed 
for  another. 

Giving  effect  to  section  9  of  act  92  of  the  acts  af  1869,  and  also  to 
the  section  of  the  act  of  1874  quoted,  we  conclude  that  the  police  com- 
missioners could  not  remove  Dr.  Cooper  for  the  purpose  of  creating  a 
vacancy  to  be  filled  by  the  appointment  of  Dr.  Schumaker.    No 
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charges  were  preferred  against  Dr.  Cooper,  and  he  was  not  legally 
removed.    He  is  entitled  to  the  office. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  the 
defendant  be  annulled,  and  it  is  decreed  that  Dr.  J.  B.  Cooper  is  enti- 
tled to  the  office  of  police  surgeon ;  that  Dr.  F.  Schumaker  is  illegally 
holding  said  office,  and  he  is  hereby  enjoined  and  inhibited  from 
interfering  in  the  administration  thereof.  It  is  further  ordered  that 
the  defendant,  Dr.  F.  Schumaicer,  pay  costs  of  both  courts. 


No.  5722. 

State  op  Louisiana  ox  rel.  Temple  S.  Coons  v.  The  Judge  op  the 

Superior  District  Court. 

In  the  li\jnnotioii  case  of  Coons  v.  Cannon  et  als.,  on  exception  of  no  cause  of  action  bdng 
disclosed  by  the  petition,  the  injunction  was  dismissed  as  in  case  of  nonsuit.  Plaintiil^ 
alleging  that  defendants  were  largely  indebted  to  him,  and  in  possession  of  the  steamer 
Katie,  of  which  he  claimed  to  be  part  owner,  and  that  they  were  about  to  sell  her,  had 
applied  for  an  ii^unction  restraining  the  sale,  which  was  granted  upon  his  fumishlnK 
bond  in  the  sum  of  $1000.  From  the  order  dissolving  said  ii^junction  as  aforesaid,  phdntift 
prayed  for  a  suspensive  appeal  on  his  furnishing  his  bond  in  the  sum  of  1350.  The  dis* 
trict  Judge  refused  a  suspensive  appeal  except  on  a  bond  of  135,000,  and  appellant  now 
applies  tor  a  mandamus  to  compel  the  Judge  a  quo  to  allow  the  suspensive  appeal  on  a 
bond  of  1350. 

It  is  true  that  no  moneyed  Judgment  is  rendered  against  the  relator,  nor  is  he  ordered  to 
deliver  any  property,  but  ho  sought  to  restrain  the  defendants  from  selling  a  valuable 
piece  of  property  worth  160,000.  The  court  below  dismissed  his  pretensions.  If  he 
obtains  a  suspensive  appeal  on  a  mere  nominal  bond,  he  perpetuates  the  injunction,  at 
all  events,  ntitil  his  appeal  is  disposed  of.  Hi.s  injunction  bond  being  only  for  #1000,  it  is 
easily  seen  that  in  case  of  failure,  the  defendants  are  without  that  security  for  damages 
which  the  law  provides  for  them. 

Under  these  circumstances,  the  bond  which  relator  should  be  required  to  give  on  his  saspen- 
sive  appeal  is  not  the  value  of  the  property  in  dispute,  but  the  amount  of  damages  which 
may  result  from  the  improper  issuing  of  the  ipjunction,  and  which  this  court  thin^ 
would  bo  covered  by  the  sum  of  five  thousand  dollars. 

APPLICATION  for  a  writ  of  maQdamns  against  the  Jadge  of  the 
Superior  District  Courts  parish  of  Orleans.  Thomas  ffuntan,  Alfred 
Shaw,  F,  B.  Earhart,  for  relator.  HatokinSj  respondent,  in  propria 
persona, 

Morgan,  J.  In  the  suit  of  Coons  v.  Cannon  et  als.,  plaintiff  brought 
suit  to  recover  from  the  defendants  a  large  sum  of  money,  and  to  be 
decreed  to  be  part  owner  of  the  steamer  Katie.  Alleging  that  defend- 
ants were  in  possession  of  the  steamer,  and  that  they  were  about;  to 
sell  her,  he  applied  for  an  injunction  restraining  the  sale,  which  was 
granted  to  him  upon  his  furnishing  bond  in  the  sum  of  $1000.  On 
exception  of  no  cause  of  action  being  disclosed  by  the  petition,  the 
suit  was  dissolved  as  in  case  of  nonsuit.  From  this  judgment  he  asked 
for  a  suspensive  appeal  upon  his  furnishing  bond  in  the  sum  of  |250. 
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The  district  judge  refased  a  BQBpensive  appeal  except  on  condition  of 
the  appellant^s  giving  bond  in  the  sam  of  $25,000.  He  applies  for  a 
maodamns  compelling  him  to  allow  the  suspenBive  appeal  upon  a  bond 
for  1250. 

The  relator  relies  upon  the  case  of  Hickej  t;.  The  Judge  of  the  Foarth 
District  Court,  20  An  108,  in  support  of  his  application.  The  object 
of  that  suit  was  to  annul  a  certain  sale  and  transfer  of  all  the  plain- 
tiff's right,  title  and  interest  in  the  successions  of  her  grand  parents, 
which  she  had  made  to  the  defendant.  There  was  judgment  against 
him,  and  he  applied  for  a  suspensive  appeal,  which  the  district  judge 
lefased  him,  except  upon  his  furnishing  bond  in  the  sum  of  $25,000. 
This  court  ordered  the  district  judge  to  grant  the  appeal  upon 
his  furnishing  bond  for  $250.  No  moneyed  judgment  was  rendered 
against  the  defendant.  He  was  not  ordered  to  restore  any  property. 
In  effect  the  decree  only  reinstated  her  in  her  rights  as  an  heir  of  her 
grand  parents,  and  entitled  her  to  a  portion  in  their  estates.  The 
judgment  was  properly  rendered  and  has  remained  undisturbed. 

Bat  here  the  case  is  different.  It  is  true  no  moneyed  judgment  is 
rendered  against  the  relator,  nor  is  he  ordered  to  deliver  any  property, 
bat  he  sought  to  restrain  the  defendants  from  selling  a  valuable  prop- 
erty. The  court  dismissed  his  pretensions.  If  he  obtains  a  suspensive 
appeal  upon  a  mere  nominal  bond,  he  perpetuates  the  injunction,  at  aU 
erents,  until  his  appeal  is  disposed  of.  It  is  true  he  has  given  an  in- 
jonction  bond  in  the  sum  of  $1000,  but  the  property  is  estimated  to  be 
worth  some  $60,000,  and  it  is  easily  seen  that  in  case  of  failure,  the 
defendants  are  without  that  security  responsive  in  damages,  which  the 
law  guarantees  to  them. 

In  the  case  of  the  State  v.  The  Judge  of  the  First  District  Court,  19 
La.  167,  it  was  held  that  '^  the  judgment  last  appealed  from  being  one  of 
nonsuit  only,  it  is  clear  that  the  appellant  being  bound  to  furnish  his 
bond  and  security  for  a  sum  exceeding  one-half  the  amount  for  which 
the  iudgment  was  given  against  him,  and  the  said  judgment  being 
merely  for  costs,  the  bond  was  properly  required  for  the  sum  of 
$250.^ 

In  the  case  referred  to,  when  Walden  obtained  his  injunction,  he. 
gave  bond  in  the  sum  of  $20,000.  The  effect  of  the  injunction  was  to 
restrain  the  City  Bank  from  issuing  any  order  of  seizure  and  sale  upon 
notes  amounting  to  $200,000,  secured  by  mortgage  upon  certain  real 
estate.  On  the  dissolution  of  the  injunction,  he  and  his  sureties  were 
condemned  to  pay  in  aolido  ten  per  cent,  per  annum  on  the  amount  of 
the  judgment  bond.  On  appealing  from  this  judgment  he  gave  an 
appeal  bond  in  the  sum  of  $6000 ;  when  the  order  of  seizure  and  sale 
first  applied  for  after  the  dissolution  of  the  iig unction  was  refused,  the 
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diBtriot  jadge  was  of  the  opinion  that  the  bank  could  not  proceed 
against  Walden  by  the  via  exeoutivay  so  long  as  the  appeal  was  pending, 
for  that  appeal  necessarily  revived  the  injunction.  When  the  petition 
of  appeal  was  presented  to  him,  the  lower  judge  only  required  a  bond 
and  security  in  the  sum  of  $250. 

"But,"  say  the  court,  *'it  is  contended  that  in  order  to  prevent  the 
bank's  obtaining  an  order  of  seizure  and  sale,  by  virtue  of  the  mort- 
gage, that  is  to  say,  to  give  effect  to  and  to  revive  the  writ  of  injanc- 
tion  during  the  pendency  of  the  cause  before  this  court,  the  appellant 
ought  to  have  furnished  his  appeal  bond  and  security  for  $300,000,  as 
the  security  on  the  injunction  bond  was  only  given  to  secure  damages, 
and  not  the  debt.  We  can  not  agree  to  this  proposition ;  we  conceive 
thatj  by  obtaining  his  writ  of  injunction  and  furnishing  the  security 
required  by  the  judge,  Walden  became  entitled  to  the  protection  of 
the  court,  and  to  its  interposition  so  as  to  prevent  the  seizure  and  sale 
of  the  property  mortgaged  as  long  as  the  matter  in  controversy  re- 
mained undetermined.  On  the  dissolution  of  the  injunction  with 
damages  in  the  court  below,  he  took  a  regular  suspensive  appeal,  which 
necessarily  had  the  effect  of  maintaining  the  injunction,  and  of  leaving 
the  case,  and  all  the  orders  under  it^  in  the  same  state  in  which  they 
were  previous  to  its  being  dissolved.*'  But  the  court  went  on  to  say 
and  to  decide  that  ''as  the  writ  applied  for  is  not  a  writ  of  right,  and 
as  we  conceive  it  is  in  our  power  to  grant  it  with  such  condition  as  will 
secure  to  the  party  who  may  suffer  by  it,  a  sufficient  indemnity  for  the 
losses,  trouble  and  delay  which  it  may  perhaps  unjustly  and  improperly 
occasion  him  to  sustain,  we  think  it  our  duty  under  the  circumstances 
of  the  case  to  require  that,  before  the  issuing  of  the  writ  of  prohibition 
by  him  prayed  for,  the  applicant  shall  file  with  the  clerk  of  this  court 
his  additional  bond,  in  favor  of  the  City  Bank,  with  good  and  sufficient 
security  in  solido  for  the  sum  of  $75,000,  conditioned  that  he  shall  pay 
all  such  damages  as  shall  have  been  sustained  by  the  said  bank,  in  case 
it  should  be  decided  that  the  injunction  heretofore  obtained  has  been 
wrongfully  sued  out,  and  illegally  and  improperly  kept  in  force  on  the 
appeal  before  this  court." 

Under  the  authority  of  this  case  we  feel  justified  in  saying  that  the 
relator  is  entitled  to  a  suspensive  appeal,  and  that  the  bond  which  he 
should  be  required  to  give  is,  not  the  value  of  the  property  in  dispute, 
but  the  damages  which  may  result  from  the  improper  issuance  of  the 
injunction.  These  damages  would,  we  think,  be  covered  by  an  addi- 
tional bond  for  five  thousand  dollars. 

It  is  therefore  ordered  that  the  rule  be  made  absolute,  and  that  a  sus- 
pensive appeal  be  allowed  to  the  relator  upon  his  furnishing  bond  and 
security  in  the  sum  of  five  thousand  dollars. 
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Rochereaa  &.  Co.  v.  Colomb.    Vredenburg  t.  Mrs.  Elizabeth  Brooka. 

No.  5539. 

Eugene  Rochereau  &  Co.,  in  liquidation,  v.  H.  Octave  Colomb. 
Third  opposition  and  injanction  of  Elizabeth  Brooks,  wife  of  H. 
Octave  Colomb  j  W.  H.  Vredenburg  v,  Mrs.  Elizabeth  Brooks, 
wife  of  H.  0.  Colomb,  and  husband.  Third  opposition  of  E.  Roche- 
reau &  Co.,  in  liquidation.     (Consolidated.) 

The  only  important  qaestion  in  this  caae  is,  oonld  a  Judicial  mortgage,  resulting  from  t^e 
recordation  ot  a  judgment  against  the  vendee,  attach  to  the  property  sold,  to  the  pre- 
judice of  the  vendor's  privilege  and  mortgage  to  secure  the  price,  in  consequence  of  the 
delay  in  recording  the  mortgage  ?  The  answer  is  negative.  The  mortgage  and  privilege 
vere  recorded  in  the  parish  ot  St.  James,  where  the  property  is  situated,  simultaneously 
with  the  act  of  conveyance.  As  to  third  persons,  the  sale  had  no  effect  until  it  was  duly 
recorded  where  the  property  is  situated.  It  is  certain  that  the  creditors  of  the  vendor 
might  have  seized  and  sold  the  property  before  the  registry  of  the  sale  in  St.  James 
parish,  ft«e  from  any  claim  of  the  vendee's  creditors,  but  if  their  judicial  mortgage  had 
attached  as  soon  as  the  sale  had  been  made,  this  could  not  be. 

APPEAL  from  the  Fourth  Judicial  Disti  ict  Court,  parish  of  St.  James. 
^^99»  J-  Oaudet  &  BomaUy  for  opponent  and  plaintiff  in  injunc- 
tion and  appellee.  JBerault  dc  Legendre,  for  Rochereau  d&  Co.  in  liqui- 
dation, appellants.  Marr  <&  Foute,  for  Paul  Cook  and  Samuel  Eugler, 
third  opponents  and  interveners.  Tissot  i&  Julian  Michel,  for  W.  H. 
Yredenburg,  plaintiff  and  appellee. 

LuDELiNO,  C.  J.  On  the  twentieth  of  December,  1869,  D.  F.  Kenner, 
sold  to  Mrs.  E.  Brooks,  wife  of  H.  0.  Colomb,  a  plantation,  situated  in 
the  parish  of  St.  James.  For  part  of  the  price,  a  note  for  $7952,  with 
interest,  was  executed,  and  a  mortgage  and  vendor's  privilege  were 
iBtsioed  on  the  property  to  secure  the  payment.  This  act  of  sale  and 
mortgage  was  passed  in  New  Orleans,  and  the  act  was  recorded  in  the 
book  of  conveyances  and  mortgages  in  St.  James,  ten  days  after  it 
was  executed. 

The  only  important  question  in  tliis  case  is,  could  a  judicial  mort- 
gage, resulting  from  the  recordation  of  a  judgment  against  the  vendee, 
attach  to  the  property  to  the  prejudice  of  the  vendor's  privilege  and 
mortgage  to  secure  the  price  iu  consequence  of  the  delay  in  recording 
the  mortgage  ? 

The  mortgage  and  privilege  were  recorded  simultaneously  with  the 
act  of  conveyance.  If  the  delay  in  recording  tlie  act  in  St.  James  parish 
could  defeat  the  vendor's  privilege  and  mortgage,  the  necessary  delay 
for  recording  the  mortgage  after  the  agreement  to  sell  or  after  the 
saguiug  of  the  act  of  sale  would  also  defeat  the  vendor's  privilege,  for 
l^e  theory  of  the  third  opponents  is.  that  as  soon  as  the  property  was 
acquired  by  the  vendee  their  judicial  mortgage  attached.  They  cite 
the  esse  of  Lombas  v.  Collet  to  support  this  theory.  20  An.  80.  From 
the  statement  of  the  facts  in  that  case  we  are  not  informed  whether 
the  act  of  sale  had  been  recorded  in  the  parish  before  the  mortgage 
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was  recorded  in  the  mortgage  book,  and  this  point  does  not  appear  to 
have  been  considered. 

As  to  third  persons,  the  sale  had  no  effect  until  it  was  daly  reoorded 
where  the  property  is  sitaated. 

It  is  certain  that  the  creditors  of  the  vendor  might  have  seized  and 
sold  the  property  before  the  registry  of  the  sale  in  St.  James  parish 
free  from  any  claim  of  the  vendee's  creditors.  Bat  if  their  jadicial 
mortgage  had  attached  as  soon  as  the  sale  had  been  made,  this  conld 
not  be. 

*' All  sales,  contracts  and  judgments  affecting  immovable  property 
which  shall  not  be  recorded,  shall  be  null  and  void,  except  between 
the  parties  thereto,'^  etc.    C.  C.  2266. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  5111. 
Frank  S.  Gaener,  Administrator,  v.  R.  K.  Anderson,  Tax  Collector. 

The  positiop  taken  by  the  plaintiff  that  the  tax  ooUeotor  has  no  right  to  sell  forfeited  lands 
is  not  correct.  It  has  already  been  decided  that  when  the  plaintiff  repudiates  his  own 
title  and  sets  np  that  of  the  State  he  shows  no  canse  to  complain,  and  if  the  tax  collector 
has  no  aathority,  as  he  alleges,  to  sell  forfeited  limda,  there  will  be  no  divestitore  of  title^ 
and  no  ixgary  can  result,  at  least  to  the  plaintlfi. 

The  tax  collector  charged  with  the  duty  of  collecting  all  the  taxes,  the  delinquent  list  in- 
eluded,  has  authority  to  sell  forfeited  lands,  reserving  to  the  former  owner  the  right  of 
redemption  according  to  the  statutory  provisions  on  the  subject.  The  decision  given  in 
the  case  of  Hall  v.  Hall,  S3  An.  135,  has  no  bearing  on  the  statutes  under  oonsideration, 
because  they  were  enacted  sxibsequent  to  the  controversy  in  that  case. 

APPEAL  from  the   Thirteenth  Judicial  District   Court,  parish  of 
Carroll.     Hough,  J.     JS.  J.  Delony,  for  plaintiff  and  appellee. 
Hiram  B,  Steele,  district  attorney,  for  defendant  and  appellant. 

Wtly,  J.  The  plaintiff,  the  administrator  of  the  succession  of 
Warren  M.  Benton,  enjoins  the  defendant,  the  tax  collector  of  Carroll 
parish,  from  selling  the  lands  described  in  the  petition  for  the  taxes, 
penalties,  and  costs  for  the  year  1871.  The  court  perpetuated  the 
injunction,  and  the  defendant  appeals. 

Two  grounds  are  urged  in  this  court  in  support  of  the  injunction : 

First — The  plea  of  payment. 

Second — The  property  has  been  returned  to  the  State  on  the  delin- 
quent list  of  1871,  and  the  tax  collector  has  no  right  to  sell  forfeited 
lands. 

The  first  point  is  a  question  of  fact  not  established  by  the  evidence. 
It  is  true  a  receipt  given  by  the  former  tax  collector  shows  a  settlement 
of  these  taxes  by  a  draft  drawn  by  the  deceased  on  John  Chaffe,  Bro« 
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&Son.    Bat  proof  was  admitted,  withoat  objectioD,  showing  that  the 
understanding  of  the  parties  was  that  the  draft  should  not  operate  as 
a  receipt  for  the  taxes  unless  it  should  be  honored  by  the  drawees, 
mdit  was  not  so  honored. 
The  position  that  the  land  has  been  forfeited  to  the  State  puts  the 
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plaintiff  out  of  court,  because,  as  was  said  in  the  case  of  Morrison  v.  Lar- 
kin,  tax  collector,  26  An.,  when  the  plaintiff  repudiates  his  own  title 
and  sets  up  that  of  the  State  he  shows  no  cause  to  complain,  and  if 
the  tax  collector  has  no  authority,  as  he  alleges,  to  sell  forfeited  lands, 
there  will  be  no  divestiture  of  title  and  no  injury  can  result,  at  least 
to  plaintiff. 

Bat  in  the  case  referred  to,  after  a  thorough  examination  of  the 
question,  this  court  held  that  the  tax  collector  charged  with  the  duty 
of  collecting  all  the  taxes,  the  delinquent  list  included,  has  authority 
to  sell  forfeited  lands,  reserving  to  the  former  owner  the  right  of  re- 
demption, stated  in  section  6  of  the  act  47  of  the  acts  of  1873,'  pro- 
Tided  the  amount  bid  shall  exceed  the  total  amount  of  taxes,  penalties 
aod  costs  due  to  the  State.  The  plaintiff,  however,  cites  the  case  of 
HaU  9.  £[all,  23  An.  135,  to  show  that  after  lands  have  been  forfeited 
to  the  State,  the  tax  collector  ceases  to  have  authority  in  relation 
thereto.  That  case  arose  prior  to  the  passage  of  the  act  No.  42  of  the 
acts  of  1871,  conferring  authority,  as  indicated  in  the  title,  upon  tax 
eolleetors  to  collect  back  taxes,  and  authorizing  the  delinquent  lists  to 
he  pat  in  their  hands  for  the  purpose.  The  decision  cited  has  no  bear- 
ing 00  the  statutes  under  consideration,  because  they  were  enacted 
sabsequent  lo  the  controversy  in  that  case. 

Our  conclusion  is  the  injunction  must  be  dissolved  without  damages. 
See  Morrison  v.  Larkin,  tax  collector,  26  An. 

It  is  therefore  ordered  that  tlie  judgment  herein  be  annulled,  and  it 
is  decreed  that  the  injunction  be  dissolved  and  plaintiff  pay  costs  of 
both  courts. 


No.  3932. 
Charles  Joseph  Gourgues  v,  Charles  T.  Howard  et  als. 

There  ean  be  no  damages  awarded  for  an  illegal  aireat,  nnleee  the  same  was  malioionsly 

procured. 

APPEAi;^  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumont, 
J.    Jury  trial.    A,  L,  lissot^  for  plaintiff  and  appellee.    Joseph  P. 
Somor,  for  defendants  and  appellants. 

Morgan,  J.  Libano  is  an  authorized  vender  of  lottery  tickets  in 
^e  company  of  which  Howard,  one  of  the  defendants,  is  a  manager. 
Bernard  is  in  the  employ  of  Libano,  and  is  authorized  by  him  to  sell 
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tickets.  Libano  caused  the  plaintiff  to  be  arrested  on  the  charge  of 
haviog  forged  a  ticket  purporting  to  }iave  issued  from  his  office.  He 
was  in  actual  custody  and  confined  about  an  liour,  when  he  was  re- 
leased on  bail.  The  charge  was  investigated  by  a  committing  magis- 
trate. Plaintiff  was  sent  before  the  Criminal  Court.  There  the 
proceedings  were  dismissed . 

He  now  sues  Howard,  Libano,  and  Bernard  for  $25,000  damages  for 
malicious  arrest  and  imprisonment.  He  had  a  verdict  tor  $1000.  De- 
fendants appeal. 

As  regards  Bernard,  he  seems  to  have  had  nothing  to  do  with  the 
arrest.     Consequently,  the  judgment  against  him  was  wrong. 

As  regards  Howard,  he  did  not  make  the  affidavit  upon  which  the 
arrest  was  made,  nor  did  he  cause  tlie  plaintiff  to  be  arrested.     As  to 

what  took  place  in  his  office  between  him  and  Libano  and  Gourgaes, 

* 

there  appears  to  be  some  discrepancy  in  the  evidence,  Gourgues  swear- 
ing that  Howard  told  Libano  to  have  liim  arrested,  and  Libano  swearing 
that  Howard  only  told  him  that  "  he  knew  what  to  do."  This  is  not 
sufficient  grounds  for  making  Howard  responsible  for  malicious  arrest. 

As  regards  Libano,  it  appears  that  the  plaintiff  claimed  from  Ber- 
nard the  payment  of  a  prize  represented  by  a  ticket  which  the  plaintiff 
alleges  he  purchased  from  Libano'd  office  through  Bernard.  Bernard 
pronounced  the  ticket  a  forgery,  and  refused  to  pay.  Plaintiff  then  met 
Libano  in  the  street  and  complained  to  him  that  his  ticket  had  not  been 
paid.  Upon  being  shown  the  ticket  Libano  pronounced  it  to  be  a 
forgery.  They  went  together  to  the  office  of  the  company  and  examined 
the  list  upon  which,  by  regulation  of  the  company,  the  numbers  on  the 
ticket  should  appear,  the  plaintiff  protesting  that  he  had  nothing  to  do 
with  the  list,  and  claiming  that  having  purchased  the  ticket  he  was  en- 
titled to  be  paid  the  prize  which  it  had  drawn.  Some  altercation  took 
place  between  them,  each  threatening  the  other  with  arrest,  and  each 
going  together  to  the  magistrate's  court  to  obtain  a  warrant  of  arrest. 
For  some  reason  the  magistrate  refused  t^o  issue  a  warrant  against 
Libano,  but  he  issued  one  against  Gourgues. 

There  can  be  no  damages  awarded  for  an  illegal  arrest,  unless  the 
same  was  maliciously  procured.  6  An.  577.  And  we  do  not  see  any 
malice  on  the  part  of  Libano.  He  certainly  believed  that  the  ticket 
was  a  forgery,  and  in  this  belief  he  is  fortified  by  the  testimony  of  all 
those  who  knew  Bernard's  writing.  ^ 

Under  these  circumstances  we  do  not  see  any  foundation  for  the 
plaintiff^s  claim. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled,  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  defendants  with  costs  in  both  courts. 
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No.  4097. 
E.  Newman  &  Co.  v.  John  Eaton  and  Wife. 

On  the  thirty-first  of  January,  1872,  John  Eaton  made  to  his  wife  a  doHon  en  pavement.  On 
the  sixth  of  Eebruary,  1872,  the  plaintiflfs  obtained  a  Judgment  against  Eaton  on  a  debt 
which  was  coBtracted  before  the  dation  en  paiement.  The  donation  by  him  to  his  wife  of 
certain  checks,  mentioned  in  his  contract  of  marriage,  was  perfected  by  the  marriage. 
The  money  collected  by  the  husband  from  tho  banks  on  said  checks,  as  well  as  the  price 
of  a  slave  mentioned  in  said  contract  of  marriage  as  belonging  to  the  wile,  was  her  prop- 
er^, for  which  she  had  a  mortgage  on  her  hnsband's  property  to  secure  its  restitution. 
Before  any  other  mortgage  in  favor  of  the  plaintiffs  had  attached  to  said  property,  he 
l^ve  it  to  his  wife  in  payment  of  the  said  sum  due  to  her.  This  giving  in  payment  was 
Iftwfhl. 

The  property  thus  given  to  the  wife  by  the  future  husband  was  extra  dotal,  because  the 
title  of  the  wife  was  not  indefeasible  until  the  marriage  was  consummated. 

Article  2335  C  O.  declares  that  the  separate  property  of  the  wife  is  divided  into  dotal  uid 
extra  dotal.  In  this  case  it  is  immaterial  whether  the  checks  aforesaid  were  dotal  or 
extra  dotal.  In  either  case  the  wife  had  a  mortgage  on  the  property  transferred  to  her, 
and  the  ereditor  was  not  injured,  as  it  is  admitted  that  the  price  for  whioh  the  property 
was  teansferred  to  the  wife  is  a  fair  and  full  price. 

Had  the  husband  been  insolvent  when  the  dation  en  pat&ment  was  made,  that  fact  would  not 
have  prevented  the  giving  in  payment,  to  replace  the  wite's  paraphernal  property  alien- 
ated during  marriage* 

There  Is  no  force  in  the  objection  that  the  wife  assumed  the  payment  of  a  mortgage  which 
the  Citisena'  Bank  had  on  the  property  transferred  to  her.  She  took  the  property  cum 
onere  in  payment  of  her  claims.  The  plaintiffs,  at  least,  have  no  interest  in  raising  this 
objection. 

APPEAL  from  the  Seventh  Distriot  Court,  parish  of  Orleans.  GollenSy 
J.  E,  H,  MeCaleb,  for  plaintiffs  and  appellees.  Albert  Voarhies, 
for  defendants  and  appellants. 

LuDELiNG,  C.  J.  The  plain  tiff;:,  creditors  of  John  Eaton,  sued  to 
set  aside  a  daUon  en  paiement  by  him  to  his  wife,  on  the  grounds  that 
there  was  no  debt  dae  the  wife;  that  the  husband  was  insolvent  at  the 
time  he  made  the  giving  in  payment,  and  that  in  the  act  by  which  the 
giving  in  payment  was  made,  the  wife  assumed  the  payment  of  the 
debt  of  the  husband. 

There  was  judgment  in  favor  of  the  plaintiff,  and  Mrs.  Eaton  has 
appealed. 

On  the  twenty-ninth  ot  September,  1851,  John  Eaton  and  Celeste 
Landry  entered  into  a  marriage  contract,  passed  before  H.  L.  Duffel, 
notary  public  in  the  parish  of  Ascension.  This  contract  states  that 
'Hhe  future  wife  brings  in  marriage  as  separate  or  extra  dotal  prop- 
erty, a  slave  of  yellow  complexion,  named  Sally,  aged  about  fifteen." 
It  further  jBtates  that — 

"  Article  4 — In  view  of  the  future  marriage,  and  to  secure  the  future 
welfare  of  bis  intended  wife,  and  as  a  token  of  his  affection  for  her, 
the  said  John  Eaton  does  hereby  make  a  donation  to  the  said  Marie 
Celeste  Landry,  of  the-  sum  of  ten  thousand  dollars,  represented  by 
three  checks,  drawn  this  day  by  J.  H.  Morrison  &  Co.^  one.  No.  2338, 
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sam  of  $4000 ;  tbe  second,  No.  416,  on  the  Louisiana  State  Bank,  for 
the  sum  of  $9000 ;  the  third,  No.  199,  on  the  Bank  of  Louisiana,  for 
the  sum  of  $3000;  all  payable  on  demand,  to  the  order  of  Marie 
Celeste  Landry,  which  said  checks  after  having  been,  by  me  notary 
signed  '  Ne  varietur '  to  identify  them  herewith,  were  handed  to  the 
future  spouse,  who  immediately  indorsed  and  returned  them  to  the 
donor,  for  the  purpose  of  collecting  them  to  her  use  and  benefit. 

"  Article  5 — Marie  Celeste  Landry  does  hereby  constitute  the  above 
sum  of  $10,000  as  her  dowry,  and  stipulates  that  in  case  of  her  death 
without  issue  from  the  present  marriage,  she  makes  a  donation  to  her 
future  husband  of  the  amount  thus  constituted  by  her  in  dowry.^ 

On  the  thirty-first  ot  January,  1872,  the  husband  made  the  daUon 
en  paiement  On  the  sixth  of  February,  1872,  the  plaintiffs  obtained 
their  judgment  against  the  husband,  on  a  debt  which  was  contracted 
before  the  daUon  en  paiement. 

We  think  the  donation  of  the  checks  mentioned  in  the  contract  of 
marriage  was  perfected  by  the  marriage;  that  the  money  collected 
from  the  banks  on  said  checks  belonged  to  the  wife,  and  that  the 
money  thus  collected  by  the  husband,  as  well  as  the  price  of  the  slave 
sold  and  received  by  him,  was  the  paraphernal  property  of  the  wife, 
for  which  the  wife  had  a  mortgage  on  her  husband's  property  to  secure 
its  restitution.  Before  any  other  mortgage  against  the  husband  had 
attached  to  the  property,  the  husband  gave  it  to  his  wife  in  payment 
of  the  said  sums  due  her.  It  is  evident  that  if  the  wife  had  recorded 
her  mortgage  on  tbe  day  the  giving  in  payment  was  made,  her  mort- 
gage would  have  attached  to  the  property,  and  she  could  have  sold 
the  property  under  her  mortgage  to  satisfy  her  debt,  without  giving 
just  grounds  to  her  husband's  creditors  to  complain.  We  think  it 
equally  clear  that  he  could  make  the  giving  in  payment  lawfully. 

We  say  the  property  given  to  the  wife  by  the  future  husband  was 
extra  dotal,  because  the  title  of  the  wife  was  not  indefeasible  until  the 
marriage  was  consummated, 

'<  Whatever  in  the  marriage  contract  is  declared  to  belong  to  the  wife, 
or  to  be  given  to  her  on  account  of  the  marriage,  by  other  persons 
than  the  husband,  is  part  of  the  dowry,"  etc.  2998, 

Therefore,  the  property  which  is  declared  to  be  given  to  her  in  con- 
sideration of  the  marriage  by  the  husband,  is  paraphernal. 

Article  2995  declares  that  the  separate  property  of  the  wife  is  divided 
into  dotal  and  extra  dotal.  In  the  case  now  under  consideration,  it  is 
immaterial  whether  the  checks  were  dotal  or  extra  dotal;  in  either 
event  the  wife  had  a  mortgage  on  the  property  transferred  to  her,  and 
the  creditor  was  not  injured,  as  it  is  admitted  the  price  for  which  tbe 
drawn  on  the  Merchants'  and  Traders'  Bank  of  New  Orleans,  for  tbe 
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property  was  transferred  to  her  is  a  fair  and  fnll  price.  C.  C.  3319 ;  2 
An.  834. 

Tbe  evidence  in  the  record  does  not  satisfy  us  that  John  Eaton  was 
ioBolyent  at  the  date  the  daUon  en  paiem&ni  was  made ;  bnt  had  he 
beoDy  that  fact  wonld  not  have  prevented  the  giving  in  payment  to 
replace  the  wife's  paraphernal  effects  alienated  daring  marriage. 
Article  2446  C.  C.  expressly  aathorizes  the  giving  in  payment,  when 
the  spouses  are  judicially  separated  in  property ;  and  to  entitle  her  to 
this  separation  she  must  allege  and  prove  the  embarrassment  of  the 
husband. 

Neither  is  there  any  force  in  the  objection  that  the  wife  assumed  the 
payment  of  a  mortgage  which  the  Citizens'  Bank  had  on  the  property 
tcansferred  to  her.  She  took  the  property  oum  onere  in  payment  of 
her  claims.  The  plaintiffs,  at  least,  have  no  interest  to  raise  that 
question. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
annolledy  and  that  there  be  judgment  in  favor  of  the  defendant  and 
appellant,  rejecting  the  plaintiffs'  demand  with  costs  in  both  courts. 

Behearing  refused. 


No.  5648. 
Mbs.  a.  M.  Barrow  et  al.  v.  J.  H.  Stevens,  Sheriff,  et  als. 

By  the  marriage  contract  of  plaintiff  with  her  hasband,  the  community  was  modified  8o  as 
to  exdude  th9  Blaokwater  plantation  and  its  fhilts  from  the  commnnity.  This  was  per- 
mitted by  article  24S1  C.  C.  The  cotton  seized  was  raised  on  the  plantation,  and  the 
hones  also  seized  were  by  destination  a  part  of  the  Black  water  plantation.  Hence  the 
ii^onction  was  lawfully  taken  and  must  be  perpetuated. 

APPEAL  from  the  Seventh  Judicial  District  Court,  parish  of  West 
Feliciana.  HeweSy  J.  Samuel  J,  Powell^  for  plaintiffs  and  appellants. 
W.  W,  Leake,  for  defendants  and  appellees. 

LuDELiNG,  G.  J.  In  1869  the  plaintiff  was  married  to  C.  M.  Barrow, 
tiie  defendant  in  execution.  Just  before  their  marriage  they  entered 
into  a  marriage  contract  in  which  it  was  stipulated  that  the  plaintiff 
should  retain  the  control  and  administration  of  her  property,  and  it 
was  particularly  stipulated  that  ''the  Black  water  plantation  and  its 
revenues  should  in  no  manner  be  subject  to  the  debts  of  the  husband." 
In  1874,  under  an  execution  against  C.  M.  Barrow,  ten  bales  of  cotton 
and  two  horses  were  seized  as  his  property.  The  plaintiff  enjoined 
the  sale,  claiming  that  the  cotton  was  raised  on  the  Blackwater  plan- 
tatioD,  and  that  the  horses  were  purchased  with  her  money  for  the  use 
of  the  place,  to  which  they  were  attached. 

The  injunction  was  dissolved  with  damages  on  the  ground  that  the 
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cotton  and  horses  belonged  to  the  community  of  acquets  and  gaiDs. 
The  plaintiff  appealed. 

The  evidence  shows  that  the  cotton  was  raised  on  the  Blackwater 
plantation,  and  that  the  mare  was  bought  for  the  use  of  the  place  with 
the  means  of  the  wife,  and  the  other  horse  was  the  foal  of  said  marej 
raised  on  the  place.  The  question  for  decision  is,  was  the  Blackwater 
plantation,  or  the  cotton  raised  on  it,  community  f 

We  think  not.  By  the  marriage  contract  the  community  was  modi- 
fled  so  as  to  exclude  the  Blackwater  plantation  and  its  fruits  from  the 
community.  This  was  permitted  by  article  2421  C.  0.  The  horscB 
were  by  destination  a  part  of  the  Blackwater  plantation. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  an* 
nulled,  and  that  there  be  judgment  perpetuating  the  injunction,  with 
costs  of  both  courts. 

Rehearing  refused. 


No.  5569. 

Succession  op  William  Bobb — Ernest  Mekilh  v.  W.  L.  Hodgson, 
on  Injunction  herein  and  on  Opposition  to  Application  for  Dative 
Executor. 

The  motion  to  dismiss  is  OTerruled.  The  questions  at  issue  in  this  case«,re  not  of  ordinary 
but  of  probate  Jurisdiction,  and  article  88  of  the  constitution  provides  that  in  all  probate 
matters,  when  the  amount  in  dispute  shall  exceed  five  hundred  dollars  exclusive  of  inter- 
est, the  appeid  shall  be  directly  from  the  parish  to  the  Supreme  Court. 

In  the  exercise  of  its  probate  Jurisdiction  the  parish  court  can  sell  succession  property,  as 
-was  attempted  in  this  case,  because  it  is  a  iK>wer  essentially  necessary  in  the  settlement 
of  successions,  and  as  an  incident  to  the  right  to  sell,  the  parish  court  has  jurisdiction  to 
enforce  the  remedies  provided  by  law  aiptiinBt  a  bidder  who  refuses  to  comply  with 
his  bid. 

A  sale  a  lafoUe  encJiere  is  a  lawful  sale  which  the  parish  court  may  fiiake  in  the  exercise  of 
its  probate  jurisdiction ;  and  an  injunction  of  a  sale  of  this  character  is  as  much  probate 
in  nature  as  an  iignnctdon  of  the  first  sale,  or  the  first  offerings. 

Service  of  the  order  to  give  security  was  ma<le  in  this  case  upon  the  attorney  at  law  of  the 
testamentary  executor,  said  executor  being  at  the  time  absent  from  the  State.  This  is 
sufficient. 

When  the  testamentary  executor  of  the  deceased  fails  to  give  security,  or  from  any  other 
cause  can  not  discharge  the  duties  of  his  office,  the  Judge  must  appoint  the  public  ad- 
ministrator of  the  parish.  The  act  of  1870,  establishing  the  office  of  public  administrator, 
repeals  former  laws  on  the  subject. 

APPEAL  from  the  Parish  Court,  parish  of  JefiEerson.  Hymanf  J. 
0.  E,  Schmidt  and  N,  Commandeur,  for  plaintiff  in  injunction  and 
defendant  in  opposition,  appellants.  B.  SJiackle/ord,  for  defendant  in 
injunction  and  opponents,  appellees. 

On  Motion  to  Dismiss. 

Wylt,  J.    In  the  succession  of  William  Bobb,  the   parish  jadge 
ordered  the  sale  of  two  Imndred  and  twenty  shares  of  stock  of  the 
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LoQifliana  Ice  Companj  belonging  to  said  saccession.  Ernest  Merilh 
became  the  purchaser  at  the  sale,  and  failing  to  pay  over  the  price, 
$3905,  was  ordered  by  the  court  in  a  proceeding  by  rule  to  comply 
with  his  bid.  Failing  to  do  so,  the  defendant,  an  auctioneer,  charged 
with  the  duty  of  selling  the  property,  proceeded  to  sell  the  stock  a  la 
flUe  enehere,  when  the  plaintiff  sued  out  an  injunction  to  restrain  the 
Bale,  on  the  grounds  stated  in  the  petition.  The  court  dissolved  the 
iojanction,  and  plaintiff  appeals.  • 

The  defendant  moves  to  dismiss  this  appeal,  because  the  questions 
at  issue  are  of  ordinary  and  not  probate  jurisdiction;  that  an  appeal 
will  lie  to  the  district  court,  but  not  to  the  Supreme  Court  in  a  case 
like  this. 

Article  87  of  the  constitution  provides  among  other  things  that: 
"All  successions  shall  be  opened  and  settled  in  the  parish  courts."  *  * 

Article  8S  provides  that  *'  In  all  probate  matters,  when  the  amount 
in  dispute  shall  exceed  five  hundred  dollars,  exclusive  of  interest,  the 
appeal  shall  be  directly  from  the  parish  to  the  Supreme  Court." 

Id  the  exercise  of  its  probate  jurisdiction  the  parish  court  can  sell 
Bnccession  property,  as  was  attempted  in  the  case  at  bar,  because  this 
ifl  a  power  essentially  necessary  in  the  settlement  of  successions.  As 
an  incident  to  the  right  to  sell,  the  parish  court  has  jurisdiction  to  en- 
force the  remedies  provided  by  law  against  a  bidder  who  refuses  to 
comply  with  his  bid. 

A  sale  a  la  folle  enchere  is  a  lawful  sale  which  the  parish  court  may 
make  in  the  exercise  of  its  probate  jurisdiction  ;  and  an  injunction  of 
a  sale  of  this  character  is  as  much  probate  in  nature  as  an  injunction 
of  the  first  sale,  or  the  first  offerings. 

In  either  case  the  proceeding  has  a  probate  character,  because  the 
power  exercised  is  essential  to  the  settlement  of  the  succession. 

The  motion  is  therefore  denied. 


On  the  Merits. 

Taliaferro,  J.  The  transcript  contains  the  proceedings  had  in  two 
distinct  cases,  one  of  which  is  an  injunction  suit,  and  the  other  an  op- 
position to  an  application  for  the  dative  executorship  of  the  succession 
of  William  Bobb.  Much  of  the  evidence  offered  in  the  latter  case 
having  been  introduced  in  the  former,  it  was  agreed  by  the  parties  that 
one  transcript  would  suffice  for  both  cases. 

In  the  first  of  these  cases,  Ernest  Merilh  enjoins  the  execution  of  an 
order  of  the  court  condemning  him  to  comply  with  the  terms  of  adju- 
dication to  him  of  two  hundred  and  twenty  shares  of  the  capital  stock 
of  The  Louisiana  Ice  Manufacturing  Company,  sold  at  public  auction 
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at  the  instance  of  the  execators  of  William  Bobb,  on  the  twenty - 
seventh  of  October,  1874.  Merilh,  it  appears,  after  purchasing  the 
stock  of  the  estate  at  this  sale,  declined  paying  for  it  on  the  ground 
that  the  estate  of  Bobb  was  withont  an  executor;  that  Widow  Bobb, 
who  had  been  appointed  executrix,  and  William  Bobb,  executor,  had 
become  functi  offidie,  from  their  failure  to  give  security  for  the  faithfiil 
discharge  of  their  duties,  which  security  they  had  been  required  to  give 
by  an  order  of  court  rendered  upon  the  sworn  application  of  A.  Roche- 
reau  &  Co.,  creditors  of  the  estate  to  a  large  amount;  that  he  could 
not  safely  make  the  payment  of  the  sum  bid  by  him  at  the  sale  of  the 
stock  except  to  one  authorized  to  receive  and  give  acquittance.  We 
find  from  the  record  that  the  order  for  the  executors  to  give  security 
was  rendered  on  the  twenty-ninth  of  October,  1874 ;  that  the  second 
sale  of  the  stock  at  the  folle  ench^e  of  Merilh  was  advertised  by  the 
auctioneer  to  take  place  on  the  twelfth  of  December  following.  The 
service  of  the  order  requiring  the  executors  to  give  security  was  made, 
as  contended  by  the  plaintiff,  on  the  third  of  November  following  the 
order,  so  that  the  thirty  days  within  which  the  executors  were  required 
to  furnish  security,  expired  on  the  third  of  December,  and  consequently 
the  executors  having  failed  to  comply  with  the  order,  there  was  no 
executor  in  office  on  the  twelfth  December,  the  day  in  which  the  second 
sale  was  advertised  to  be  made.  It  is  further  contended  on  the  part 
of  the  plaintiff  that  he  had  ten  days  after  the  rendition  of  the  judg- 
ment on  the  thirtieth  of  November,  ordering  him  to  comply  with  the 
terms  of  sale,  within  which  to  take  a  suspensive  appeal,  as  that  judg- 
ment required  a  specific  performance,  and  consequently  the  auctioneer 
could  not  legally  advertise  the  second  sale  until  after  the  expiration  of 
that  delay.  The  plaintiff  states  in  his  own  testimony  that  he  was  sat- 
isfied with  the  title  to  the  stock,  and  that  he  liad  on  deposit  in  the 
Canal  Bank  thirty-nine  hundred  and  five  dollars,  the  price  of  the  ad- 
judication, to  pay  for  it,  and  introduced  in  evidence  his  bank  book  to 
show  it.  He  states  further,  that  when  called  upon  by  the  auctioneer 
to  make  payment,  he  told  him  he  would  wait  ten  days  to  make  pay- 
ment, as  Mr.  Bobb  had  in  the  mean  time  to  give  security. 

In  order  to  determine  this  controversy  it  is  important  to  inquire 
whether  the  service  of  the  order  to  give  security  was  properly  served 
upon  Charles  T.  Bobb,  the  executor.  The  judge  a  quo  decided  that  he 
was  not  legally  cited,  and  therefore  he  was  not  divested  of  his  office, 
although  the  executrix  was  divested,  as  personal  service  was  made  upon 
her.  Service  in  the  case  of  the  executor  was  made  upon  his  attorney 
at  law,  the  executor  being  at  the  time  absent  from  the  State. 

The  article  1677  of  the  Revised  Civil  Code,  making  it  obligatory 
upon  executors  to  give  security  in  certain  cases,  declares  that :     "  It 
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aliall  be  the  daty  of  the  jndge,  withont  farther  proceediDg  or  delay,  to 
ifisae  his  order  commandiDg  the  teBtamentary  executor  to  give  the  re- 
qnired  seonrity  ^thin  thirty  days  from  the  service  of  the  order.  Shoald 
the  testamentary  executor,  if  present  in  the  parish,  or  in  his  absence, 
his  agent  or  his  attorney  at  law,  fail  to  furnish  the  required  security 
idthin  the  delay  allowed,  it  shall  ipso  facto  work  an  immediate  removal 
of  the  testamentary  executor,  and  the  judge  shall  appoint  a  dative  tes- 
tamentary executor.'' 

The  purpose  of  the  law  seems  clearly  to  be  that  in  the  absence  of  an 
executor  who  has  been  ordered  to  furnish  security  within  thirty  days, 
his  agent  or  his  attorney  at  law  may  provide  the  security  for  him.  A 
Berrice  or  notice  of  the  order  to  his  agent  or  his  attorney  at  law  would 
seem  to  be  equivalent  to  notice  to  himself.  The  plaintiff,  moreover, 
holds  that  notice  served  personally  upon  Mrs.  Bobb,  the  executrix,  ex- 
ercising jointly  with  him  the  functions  belonging  to  the  office  of  exec- 
ntor,  was  sufficient  notice  to  him ;  that  service  of  the  order  requiring 
hoth  executors  to  furnish  secuirty,  made  upon  one  of  them,  present  in 
the  State,  was  a  sufficient  service  of  the  order  on  both.  However  this 
may  be,  we  think  that  the  notice  in  this  case  made  upon  the  attorney 
St  law  of  the  executor  was  sufficient.  We  think,  therefore,  there  was 
error  in  the  decree  of  the  lower  court  dissolving  the  injunction. 

The  other  branch  of  this  case  constitutes  the  opposition  of  Mrs.  Bobb 
and  Charles  P.  Bobb  to  the  application  of  Pierre  Crabites  to  be  ap- 
pointed dative  executor  of  William  Bobb,  deceased.  This  application 
is  predicated  upon  the  assumption  that  the  executor  and  executrix 
named  in  the  will  were  divested  of  their  offices  on  the  third  day  of 
December,  1874,  as  on  that  day  the  thirty  days  expired  within  which 
they  were  ordered  to  furnish  security,  and  no  compliance  with  the 
order  was  made  by  them.  The  applicant,  Crabites,  filed  his  petition 
to  be  appointed  executor  on  the  fifth  of  December,  1874,  alleging  him- 
self to  be  a  member  of  the  firm  of  A.  Bochereau  &  Co.,  who  are  credi- 
tors of  the  estate  of  William  Bobb  in  a  sum  exceeding  ten  thousand 
dollars.  His  application  was  opposed  by  the  Widow  Bobb  and  Charles 
P.  Bobb  on  these  grounds: 

First — That  opponents  are  the  testamentary  executors  of  the  dece- 
dent. 

8econd — That  they  have  not  been  removed  from  said  office  by  opera- 
tion of  law  or  otherwise. 

Third — ^That  the  order  of  the  twenty-ninth  of  October,  1874,  requiring 
them  to  give  security,  had  never  been  served  on  them  in  the  manner 
required  by  law. 

Fourth — That  if  they  should  fail,  when  legally  served,  to  give  the 
aeeurity,  then  the  succession  would  have  to  be  placed  in  the  hands  of 
the  public  administrator  as  dative  executor. 
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Fifth — That  the  applicant  is  not  a  creditor  of  the  saccession,  and  has 
no  right  to  the  administration  thereof,  even  if  a  creditor. 

The  opposition  of  Charles  P.  Bobb  to  the  appointment  of  Crabites 
was  maintained,  and  the  application  of  the  latter  was  rejected,  and 
thereupon  he  appealed. 

The  first  three  grounds  have  been  considered.  The  fourth,  we  con- 
clude, will  preclude  the  applicant  from  succeeding  to  the  office  of  ex- 
ecutor. The  act  of  1870,  establishing  the  office  of  public  administrator, 
section  3,  provides:  ''That  in  all  testate  successions,  when  from  any 
cause  the  executor  can  not  discharge  the  duties  of  his  office,  the  jadge 
shall  appoint  the  public  administrator  of  the  parish  dative  testamen- 
tary executor.*' 

This  act  repeals  former  laws  on  the  subject,  and  restricts  the  judge 
in  making  appointments  of  dative  testamentary  executors  to  tlie  public 
administrator.    The  plaintiff's  application  must  therefore  be  rejected. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  dissolv- 
ing the  injunction  be  annulled  and  reversed.  It  is  ordered  that  the 
injunction  be  perpetuated.  It  is  ordered  further  that  the  judgment 
rendered  on  the  opposition  of  Mrs.  Bobb  and  Charles  P.  Bobb,  to  the 
application  of  P.  Crabites  to  be  appointed  dative  testamentary  execu- 
tor, so  far  as  it  decrees  in  favor  of  Charles  P.  Bobb,  and  retains  him  in 
the  office  of  executor,  be  annulled  and  reversed,  and  that  in  other  re- 
spects it  be  affirmed.  It  is  further  ordered  that  the  costs  in  the  injanc- 
tion  case  be  paid  by  the  defendant  and  appellee,  and  the  costs  of  the 
application  for  the  office  of  dative  testamentary  executor  be  paid  by 
the  applicant. 


Wtly,  J.,  dissenting.  If  the  bidder  at  an  auction  sale  refuses  to  pay 
the  price  of  adjudication,  as  Merilh  did  in  this  case,  the  auctioneer  is 
authorized  to  sell  the  thing,  after  a  delay  of  ten  days,  at  his  riak. 
Revised  Code,  article  2611.  The  order  requiring  Merilh  to  comply  with 
his  bid,  obtained  from  the  court  at  his  request,  was  unnecessary.  It 
was  the  duty  of  Merilh  to  comply  with  his  bid.  As  the  auctioneer  had 
the  right  to  make  the  sale  he  had  authority  to  receive  the  price  and 
convey  the  thing  to  the  purchaser.  The  only  interest  Merilh  had  was 
to  get  a  title  to  the  stock  of  the  Louisiana  Ice  Company  adjudicated 
to  him.  He  was  utterly  without  interest  to  raise  a  controversy 
in  regard  to  the  title  of  the  testamentary  executors  to  their  office. 
There  is  no  doubt  that  the  auctioneer  could  have  given  him  a  good 
title;  and  in. my  opinion  this  controversy  raised  by  him  is  irregular 
and  officious. 

I  dissent  in  this  case. 
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la  this  instance  there  are  two  acta  introduoed  which  must  be  considered  as  parts  of  a  whole 
and  which  were  intended  to  be  a  full  and  final  settlement  of  all  the  business  relations  of 
tbe  parties.  Plaintiif  can  not  separate  the  different  portions  of  this  transaction,  adher- 
ing to  those  parts  which  are  favorable  to  her  and  repudiate  those  which  she  considers 
■  nnfarorable.  She  mast,  unless  she  bad  shown  better  reasons  than  she  has,  take  all  or 
leave  alL 

APPEAL  from  the  SeveDth  District  Court,  parish  of  Orleans.  CollenSf 
J.  2>.  C  Lahaitf  for  plaintiff  and  appellant.  Lea,  Finney  <& 
MiUer,  tor  defendant  and  appellee. 

Morgan,  J.  Thomas  Hale  seems  to  have  had  many  transactions 
with  James  Hale,  resulting  in  an  indebtedness  from  Thomas  to  James. 

James  Hale  was  the  legatee  of  Peter  Hale,  to  whom  Thomas  Hale 
owed  a  snra  exceeding  $90,000,  exclusive  of  interest. 

Thomas  Hale  died.  His  succession  is  represented  by  his  widow,  the 
plaintiff,  as  widow  in  community,  executrix  of  his  will,  and  tutrix  to 
their  minor  children. 

On  the  sixteenth  of  December,  1867,  plaintiff  presented  a  petition  to 
the  Judge  of  the  Second  District  Court  of  New  Orleans,  in  which  she 
alleged  that  the  debt  due  to  James  Hale,  as  the  legatee  of  Peter  Hale, 
amounted  to  $125,000}  that  the  debt  was  secured  by  mortgage  on  cer- 
tain property  belonging  to  her  deceased  husband  which  had,  a  short 
time  before,  been  appraised  at  $96,000;  that  James  Hale  also  had  a 
daim  against  her  deceased  husband  for  $25,000,  the  price  of  a  house 
in  Hatamoros,  sold  by  him  to  her  husband.  She  represented  that 
James  Hale  had  offered  to  accept  in  payment  of  both  these  claims, 
amounting  together  to  $150,000,  the  property  mortgaged  to  secure  the 
amount  due  to  Peter  Hale.  She  averred  that  this  settlement  would  be 
greatly  to  the  interest  of  the  succession  which  she  represented,  and 
she  prayed  that  a  family  meeting,  composed  of  the  friends  of  the 
minors,  might  be  convened  for  the  purpose  of  giving  their  assent 
thereto.  The  family  meeting  was  held  and  they  approved  of  the  pro- 
posed arrangement.  Their  proceedings  were  homologated,  and  in 
accordance  with  tlieir  recommendation  the  property  mortgaged  was, 
by  public  act,  passed  on  the  twenty-first  of  December,  1867,  trans- 
ferred to  James  Hale,  who  gave  a  full  and  entire  discharge  of  the 
amount  therein  expressed.  Thus  with  property  estimated  at  $36,000, 
the  snccession  was  relieved  of  an  indebtedness  exceeding  $150,000. 

On  tbe  twenty-fifth  of  May,  1861,  Thbmas  Hale,  by  public  act, 
acknowledged  himself  indebted  unto  James  Hale  in  the  sum  of 
160,000,  for  which  he  furnished  his  three  promissory  notes  for  $20,000 
each,  payable  in  one,  two  and  three  years  after  date.  To  secure  their 
payment  he  mortgaged  certain  valuable  property  in  this  city. 
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On  the  twenty 'first  of  December,  1867,  the  plaintiff,  acting  in  her 
capacity  as  widow  in  commanity,  testamentary  execatriz,  and  tutrix 
to  her  minor  children,  and  the  defendant,  appeared  before  a  notary 
public,  and  there  she  acknowledged  that  there  remained  due  to  the 
defendant,  on  account  of  the  indebtedness  above  described,  $24,309  70 
in  gold,  and  the  defendant,  declaring  that  he  was  desirous  of  fJEUsilitat- 
ing  the  plaintiff  and  the  heirs  of  her  late  husband  in  the  liquidation 
of  the  above  mentioned  debt,  agreed  to  postpone  the  payment  of  the 
same  so  as  to  make  the  sum  due  payable  in  two  installments,  one  of 
$12,154  86  payable  in  four  years,  and  the  other  for  a  like  sum  payable 
in  five  years  from  the  twenty-eighth  November,  1867,  the  indebted- 
ness to  bear  interest  at  the  rate  of  eight  per  cent,  per  annum,  payment 
of  the  interest  for  the  first  two  years  being  postponed  until  the  twenty- 
eighth  November,  1869. 

It  will  be  observed  that  the  two  notarial  acts  between  the  parties 
were  drawn  up  by  the  same  notary  and  signed  on  the  same  day ;  that 
on  that  day  the  widow  in  community  and  the  succession  of  Thomas 
Hale  were  indebted  unto  the  defendant  in  a  sum  exceeding  $175,000, 
and  that  the  whole  of  it  was  reduced  to  $50,000,  the  payment  of 
$26,000  being  postponed  for  four  years. 

The  evidence  in  the  record  satisfies  us  that  these  settlements  were 
the  result  of  long  negotiations  between  the  parties,  in  which  the 
plaintiff  was  represented  by  able  and  conscientious  counsel }  that  the 
two  acts  must  be  considered  as  parts  of  a  whole,  and  that  they  were 
intended  to  be  a  lull  and  final  settlement  of  all  their  business  relations. 
That  the  settlement  was  in  the  aggregate  largely  beneficial  to  the 
plaintiff  and  to  the  interests  which,  as  executrix  and  tutrix  she  repre- 
sented, does  not,  we  think,  admit  of  a  doubt. 

Two  years  after  these  transactions  took  place  the  plaintiff  instituted 
tills  suit.  She  seeks  to  reform  the  last  settlement,  in  which  she  aiO- 
knowledges  an  Indebtedness  of  $24,309  71,  alleging  that  the  amount 
due,  at  the  time  the  settlement  was  made,  was  only  $8603  65.  The 
excess  over  this  sum  being  composed  of  a  debt  of  $8118  26,  which,  she 
avers,  was  prescribed,  and  the  balance  being  composed  of  compound 
interest.  She  avers  that  she  was  misled  into  including  the  above  sums 
in  her  settlement  through  error  of  law  and  fact,  and  by  the  frauds  and 
deceit  of  the  defendant. 

We  are  satisfied,  from  an  attentive  examination  of  the  record,  that 
the  settlement  which  is  now  attacked  was  part  of  the  general  settle- 
ment which  both  plaintiff  and  defendant  intended  should  be  had  of  all 
matters  connected  with  the  indebtedness  of  the  succession  of  Thomas 
Hale  to  the  defendant,  and  that  the  two  acts  relating  thereto,  passed 
on  the  same  day,  are,  indeed,  but  one  act.    We  are  also  satisfied  that 
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the  plaintiff  knew  exactly  what  she  was  doing  when  she  signed  the 
game ;  that  the  charges  of  fraud  and  deceit  which  she  makes  against 
the  defendant  are  without  any  foundation  to  rest  upon,  and  that  the 
transaotion.  by  which  the  succession  was  released  from  a  yer^  large 
debt,  was  altogether  in  the  interest  of  herself  and  her  minor  children. 

We  do  not  think  that  she  can  separate  the  different  portions  of  this 
transaction,  adhering  to  those  parts  which  are  favorable  to  her  and 
repudiating  those  portions  which  she  considers  as  unfavorable.  She 
must,  we  think,  take  all  or  leave  all. 

Judgment  afftrmed. 


No.  5621. 
SuocBSSiON  OF  Stephen  Doncan  Linton. 

Hie  eridenoe  showing  that  Linton  resided  in  France,  when  and  where  he  died,  and  that  the 
only  real  estate  he  owned  in  LoaiBiana  was  aitoated  in  Bapides,  Mb  Buccesaian  was  prop- 
erly opened  in  that  parish. 

Hefrs  who  accept  with  the  benefit  of  inventory,  have  no  right  to  he  pnt  in  possession  of  the 
property,  until  after  the  administration  thereof  is  closed. 

APPEAL  from  the  Parish  Court,  parish  of  Bapides.  W,  F.  Black- 
mom,  judge  ad  hoc,  in  the  place  of  Judge  Daigre,  recusing  himself. 
T.  0,  Manning,  for  the  heirs  of  Linton,  appellants.  B,  J,  Bowman,  f«r 
public  administrator,  appellee. 

LcTDELiNG,  C.  J.  It  appears  that  in  December,  1867,  Stephen  D. 
LiDton  died  in  France )  that  he  left  a  plantation  situated  in  Rapides 
parish;  that  in  the  year  I8685  C.  M.  Calvit  applied  to  be  appointed 
administrator  of  Linton's  succession.  Oppositions  by  creditors  and  the 
public  administrator,  were  made  to  said  application,  and  in  1871  0.  K. 
Hawley,  public  administrator,  was  appointed. 

In  1872  the  sisters  of  Linton,  and  residents  of  France,  allege  that 
they  have  accepted  said  succession  with  benefit  of  inventory^  that  the 
said  Linton  was  not  a  resident  of  Rapides,  but  of  New  Orleans,  at  the 
time  of  his  death,  and  that  the  court  of  probates  of  Rapides  had  no 
jurisdiction  over  the  succession.  They  pray  that  the  order  appointing 
the  public  administrator  be  set  aside.  Pendente  lite,  Hawley  died  and 
J.  M.  Wells,  Jr.,  was  appointed  to  succeed  him  as  public  administrator. 
The  sisters  of  Linton  filed  what  they  called  an  opposition  to  the  ap- 
pointment of  J.  M.  Wells,  Jr.,  public  administrator,  on  the  ground  that 
the  court  ot  Rapides  was  without  jurisdiction.  They  further  alleged 
that,  should  it  be  held  that  Rapides  was  the  proper  place  to  open  said 
BQccession,  they  are  beneficiary  heirs,  and  that  T.  C.  Manning  is  their 
attorney  in  fact.    They  pray  to  be  recognized  as  beneficiary  heirs,  that 
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the  order  appointing  the  public  administrator  be  annulled,  affd  that 
the  property  be  delivered  to  them . 

Two  questions  are  presented  for  our  decision  : 

First — Is  Rapides  the  place  where  the  succession  of  Linton  shoald 
have  been  opened  9 

Second — Can  the  heirs,  who  accept  wich  benefit  of  inventory,  take 
the  property  of  the  succession  from  the  public  administrator  before  his 
administration  haa  been  closed  ? 

Mrst — The  evidence  shows  that  Linton  resided  in  France  when  he 
died,  where  he  died,  and  that  the  only  real  estate  he  owned  in  Louis- 
iana was  situated  in  Rapides.  The  succession  was  properly  opened  in 
Rapides.    C.  C.  935. 

Second — Heirs  who  accept  with  the  benefit  of  inventory,  have  no 
right  to  be  put  in  possession  of  the  property,  until  after  the  admiuis- 
tration  thereof  is  closed.  C.  P.  976;  2  La.  299;  6  La.  212;  3  An.  502; 
19  An.  293 ;  21  An.  364 ;  7  R.  42  ;  10  R.  457  ;  12  R.  333. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeal. 

Rehearing  refused. 


•  No.  4381. 

Lagan  &  Mackinson  v,  G-eorge  D.  Cragin. 

If  a  debt  be  contracted  by  one  of  the  partners  of  an  ordinary  partnereliip,  who  is  not 
authorised,  either  in  his  own  name  or  that  of  the  partnership,  the  other  partners  will  be 
bound,  each  for  his  share,  provided  it  be  proved  that  the  partnership  was  benefited  by 
the  transaction,  which  is  proved  in  tills  case. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    ColleM, 
J.    Bentinck  Egan,  for  plaintiffs  and  appellees.     Eandolph,  Sin- 
gleton &  BroumCf  for  defendant  and  appellant. 

Morgan,  J.  The  defendant  is  sued  for  $523^^  12,  for  labor  and 
materials  furnished  in  making  repairs  to  and  fitting  up  the  machinery 
on  two  plantations  alleged  to  be  owned  by  the  defendant,  the  work 
having  been  done  at  the  instance  and  request  of  the  defendant  through 
his  agent  find  manager,  0.  P.  Fisk,  and  also  for  labor  and  materials 
furnished  in  making  repairs  on  the  steamer  Favorite,  also  alleged  to 
belong  to  the  defendant.  They  allege  that  the  work  and  materials 
furnished  by  them  were  necessary  to  fit  up  the  machinery  used  in  the 
manufacture  of  sugar  on  the  defendant's  plantations,  in  order  to  take 
off  the  crop  on  the  same.  Defendant  first  filed  a  general  denial.  In 
a  supplemental  answer  he  denies  that  Fisk  had  any  authority  to  bind 
him ;  that  he  had  any  authority  to  purchase  machinery  or  to  purchase 
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matodalBy  or  to  make  repairs,  or  to  employ  the  plaintiffs  to  pat  ap  and 
change  the  machinery  on  liis  plantation,  or  to  contract  with  any  one 
for  the  same. 

He  farther  avers  that  the  work  which  was  done  was  badly  doue ; 
that  he  has  saffered  loss  in  oontequence  thereot;  that  it  was  unneces- 
wry,  and  injnred  rather  than  benefited  him,  and  that  after  the  ''  so 
ealled'*  fitting  ap  of  the  machinery  it  was  not  as  good  as  it  was 
before.  He  denies  that  he  ever  owned  the  steamboat  Favorite;  that 
the  expense  of  the  repairs  thereto  was  a  debt  dae.by  Fisk. 

From  the  testimony  of  the  defendant  it  appears  that  Fisk  was  his 
partner.  The  plantations  apon  which  the  work  was  done  were  par- 
chased  by  the  defendant  in  his  individnal  name,  bat  when  they  paid 
for  themselves  they  were  to  be  owned  jointly  by  defendant  and  Fisk; 
FiBk  was  to  manage  them,  and  the  profits  and  losses  were  to  be  eqaally 
divided.    This  made  them  ordinary  partners. 

''Ordinary  partners  are  not  bonnd  tn  aoUdo  for  the  debts  of  the  part- 
Dwahip,  and  no  one  of  them  can  bind  his  partners,  unless  they  have 
given  him  power  to  do  so,  either  specially  or  by  the  articles  of  part- 
nership."   C.  C.  2872. 

''In  the  ordinary  partnership  each  partner  is  bound  for  his  share  of 
the  partnership  debt."    C.  C.  2873. 

"  If  a  debt  be  contracted  by  one  of  the  partners  of  an  ordinary  part- 
nership, who  is  not  authorized  either  in  his  own  name  or  that  of  ti|ie 
partnership,  the  other  partners  will  be  bound,  each  for  his  share,  pro- 
vided it  be  proved  that  the  partnership  was  benefited  by  the  transac- 
tion."   C.C.  2874. 

There  is  no  evidence  in  the  record  that  Fisk  was  authorized  to  con- 
tract for  Cragin,  the  defendant,  and  the  question  we  have  to  determine, 
ander  the  articles  of  the  Code  above  cited  is,  whether  the  work  done 
benefited  the  partnership. 

V7e  think  it  did.  The  work  was  certainly  done,  and  the  machinery, 
ete.,  charged  for  is  on  the  plantations. 

As  to  the  steamboat,  we  think  the  record  shows  that  the  defendant 
knew  it  had  been  purchased,  and  that  it  was  being  used  for  the  benefit 
of  the  partnership.  Plaintiif  is,  we  think,  entitled  to  recover  from  the 
defendant  one-half  of  the  amount  claimed  against  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  amended  so  as  to  reduce  the  same  from  95233  12 
to  $2616  58,  and  that  as  thus  amended  it  be  affirmed;  the  costs  in  the 
lower  court  to  be  paid  by  the  appellant,  the  costs  in  this  court  to  be 
paid  by  the  appellee. 

Rehearing  refused.  . 

23 
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No.  4384. 
Heirs  of  John  Slidell  v.  Germakia  National  Bank. 

The  plaintiffs  in  this  suit  are  not  attacking  the  proceedings  and  Judgment  in  confiscation 
pronounced  by  the  United  States  Court.  They  recognize  the  validity  thereof,  but  say 
that  the  effect  of  that  judgment  aad  the  sale  thereunder  ceased  at  the  death  of  their 
ancestor  John  Slidell,  and  that' it  was  only  his  life  estate  that  was  disposed  of.  This  is 
correct,  and  has  been  frequently  reaffirmed  by  the  Supreme  Court  oi  the  United  States. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Theard, 
J.  Clarke,  Bayn^  dc  Benshaw,  for  plaintiffs  and  appellees.  Hawkuu, 
dt  Tharp  and  Billings  <&  Mughea,  for  W.  R.  Fish,  called  in  warranty^ 
defendant  and  appellant.  G.  L,  Buddeck,  for  defendant,  Germania 
National  Bank. 

Howell,  J.  The  plaintiffs,  as  heirs  of  John  Slidell,  sue  for  certain 
property  in  the  possession  of  the  Germania  National  Bank,  and  the 
rents  thereof  from  thirtieth  July,  1871,  the  date  of  the  death  of  their 
ancestor.  The  bank  set  up  possession  under  a  lease  from  W.  R.  Fish, 
the  owner,  and  called  him  in  warranty.  Fif^h  pleaded  as  an  exception 
bis  purchase  at  marshal's  sale  under  a  valid  judgment  of  condemna- 
tion and  confiscation,  rendered  by  the  United  States  District  Court  for 
the  eastern  district  of  Louisiana,  in  the  suit  of  the  United  States  t;.  844 
lots  and  10  squares  of  ground,  which  was  instituted  and  prosecuted 
under  and  by  virtue  of  an  act  of  Congress,  approved  seventeenth  July, 
1862,  entitled  *'an  act  to  suppress  insurrection,  to  punish  treason  and 
rebellion,  to  seize  and  confiscate  the  property  of  rebels  and  for  other 
purposes,"  which  judgment  and  the  proceedings  and  sale  thereunder 
are  still  in  full  force  and  effect  and  can  not  be  attacked  collaterally  in 
this  suit,  and  that  the  State  court  is  without  jurisdiction  to  question 
the  validity  of  warrantor's  title  or  to  review  the  decree  of  proceedings 
in  the  said  United  States  Court  under  which  he  holds. 

There  was  judgment  in  favor  of  plaintiffs  and  Fish  appealed.  His 
counsel  says:  There  is  but  one  question  to  be  considered  in  deter- 
mining the  case,  to  wit:  Have  the  State  courts  auy  power  or  right  to 
inquire  into,  modify  or  limit  the  decree  of  the  District  Court  of  the 
United  States,  sitting  as  a  prize  court  f  And  he  invokes  the  decision 
of  the  United  States  Supreme  Court  in  the  case  of  the  United  States 
V.  T.  A.  Clark,  executor  of  John  Slidell,  and  the  heirs  of  John  Slidell, 
affirming  the  judgment  of  tiie  United  States  District  Court  in  said 
confiscation  proceedings  as  final  and  vesting  in  the  Warrantor  a  title 
in  fee  simple  to  said  property. 

Taking  this  as  the  only  question,  we  are  unable  to  concur  in  this 
position  of  counsel.  The  plaintiffs  are  not  attacking  the  proceediogs- 
and  judgment  in  confiscation.  They  recognize  the  validity  thereof, 
but  say  that  under  the  said  confiscation  law  and  the  decision  of  the 
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United  States  Sapreme  Coart  in  the  cases  of  Bigelow  v.  Forest,.  9 
Wall.  339,  and  Day  v.  Tricoa,  18  Wall.  162,  interpreting  the  said  law, 
the  effect  of  that  judgment  and  the  sale  thereander  ceased  at  the 
death  of  their  ancestor  John  Slidell,  and  that  it  was  only  his  life  estate 
in  this  property  that  was  acquired  by  Fish.  This  is  correct,  and  has 
been  frequently  reaffirmed  by  the  United  States  Sapreme  Conrt.  In 
the  case  of  the  United  States  v.  Clark,  executor,  et  als.,  invoked  by  the 
appellant,  the  sufficiency  of  the  information,  the  regularity  of  the  pro- 
ceedings, the  jurisdiction  of  the  district  court  and  the  effect  of  the 
amnesty  proclamation  were  considered  and  passed  on.  The  question 
in  this  case  was  not  raised  therein,  but  in  the  case  of  Macuard  v. 
United  States,  decided  at  the  same  time  as  the  said  confiscation  case, 
the  Supreme  Court  in  express  tei*ms  recognized  the  doctrine  in  Bigelow 
V,  Forest,  and  Day  v.  Micou  as  applicable  to  the  purpose  and  effect  of 
the  sale  of  SlidelPs  property. 

Judgment  affirmed. 

Mr.  Justice  Taliaferro  dissents. 


No.  5663. 
William  Doughty  v.  Thb  Sheriff  et  als. 

It  is  manifest  that  th4  act  33  of  the  acts  of  1865,  entitled  "An  Act  to  exempt  firam  seizure 
and  sale  a  homestead  and  other  property,"  was  intended  to  apply  to  seizures  under  exe^ 
cation  after  the  passage  of  the  law,  regardless  of  the  period  when  the  debts  were  con- 
tracted, upon  which  the  judgments  were  rendered.  When  the  authors  of  the  statute 
undertook  to  enumerate  the  claiqis  which  they  desired  exempt  from  the  operation  ot 
this  law,  the  presumption  is  they  mentioned  all  that  they  intended. 

The  law  is  unambiguous,  and,  under  pretext  of  a  construction,  this  court  can  not  rightftdly 
apply  a  limitation  upon  its  operation,  for  this  would  be  virtually  enacting  an  amendment 
to  the  law,  or  exercising  legislative  powers. 

If  the  defendants,  prior  to  the  enactment  of  the  homestead  act  of  1865,  bad  acquired  a  privi- 
lege or  mortgage  on  the  property  in  question,  that  right  would  not  be  impaired  by  the 
law.  But  this  court  has  never  decided  that  a  judgment  rendered  after  the  passage  of 
the  homestead  law,  on  an  ordinary  debt  existing  previously,  is  exempt  from  the  operation 
of  said  homestead  law. 

A  state  has  a  right  to  pass  a  homestead  law  of  the  kind  mentioned  in  this  suit,  and  its  ope- 
ration against  an  ordinary  creditor  whose  claim  existed  before  its  passage,  in  no  manner 
contravenes  the  provision  of  the  constitution  of  the  United  States  prohibiting  a  State 
tiom  enacting  a  law  impairing  the  obligations  of  contracts. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana.   Dewing,  J.    Jury  trial.     B,  J,  Wedge  and  T.  A,  Moore,  for 
plaiutiff  and  appellee.     W.  F.  Kernan,  for  defendant  and  appellant. 

Wtlt,  J.  Plaintiff  enjoined  his  judgment  creditors  from  selling  one 
hundred  and  sixty  acres  of  the  land  seized  by  them,  claiming  it  as  his 
homestead  under  act  33  of  the  acts  of  1865. 

The  defendants.  Chase  and  Offut,  obtained  their  judgments  long 
after  the  passage  of  the  homestead  law,  but  they  insist  that  as  the 
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debts  on  which  tlieir  jadgments  are  based,  were  coutraoted  prior  to 
the  enactment  of  said  law,  the  statute  in  qaestion  was  not  intended  to 
apply  to  them;  that  laws  should  never  be  considered  applicable  to 
cases  arising  before  their  passage,  unless  the  Legislatnre  have  in  ex- 
press terms  so  declared ;  that  in  the  case  of  Robert  v.  Coco,  25  An.  199, 
relied  on  by  plaintiff,  the  question  was  whether  the  homestead  act 
of  1865  was  constitutional,  and  it  was  held  to  be  constitutional ;  that 
defendants  make  no  such  issue  in  this  case ;  they  say  the  law  is  con- 
stitutional, but  contend  the  act  does  not  apply  to  obligations  con- 
tracted before  its  passage.  They  also  contend  in  their  brief  that  this 
homestead  law  is  similar  to  the  act  ot  1 852,  allowing  the  necessitoas 
widow  and  her  minor  children  one  thousand  dollars  out  of  the  estate 
of  the  deceased  husband  and  father,  and  that  statute  has  been  con- 
strued in  that  way  by  this  court  in  10  An.  510,  12  An.  553,  and  in  other 
cases. 

Act  33  of  the  acts  of  1865,  entitled  *'  An  Act  to  exempt  from  seizure 
and  sale  a  homestead  and  other  property,*'  provides  "  That  in  addi- 
tion to  the  property  now  exempt  from  seizure  and  sale  under  execution, 
one  hundred  and  sixty  acres  of  land  and  the  buildings  and  improve- 
ments tliereon  occupied  as  a  residence,  and  bona  fide  owned  by  the 
debtor  having  a  family  or  mother,  or  father,  or  person  or  persoDs 
dependent  on  him  for  support;  *  •  *  provided  the  property  herein 
declared  to  be  exempt  from  seizure  and  sale  does  not  exceed  in  value 
two  thousand  dollars ; '  *  *  *  provided  further,  no  debtor  shall  be 
entitled  to  the  exemption  provided  for  in  this  section  whose  wife  shall 
own  in  her  own  right,  and  be  in  the  actual  enjoyment  of  property 
worth  more  than  one  thousand  dollars;  provided  further,  that  no 
property  shall  by  virtue  of  this  act  be  exempt  from  sale  for  non- 
payment of  taxes  or  assessments  levied  pursuant  to  law,  nor  for  debt 
contracted  for  the  purchase  price  of  said  exempted  property,  nor  for 
money  due  for  rents  bearing  a  privilege  on  said  property  under  exist- 
ing laws." 

It  is  manifest  that  this  statute  was  intended  to  apply  to  seizures, 
under  execution  made  after  the  passage  of  the  law,  regardless  of  the 
period  when  the  debts  were  contracted,  upon  which  the  judgments 
were  rendered.  The  express  reservation  from  the  operation  of  this 
law  of  claims  for  taxes  and  of  the  debt  for  the  purchase  price  of  the 
exempted  property,  and  money  due  for  rents  bearing  a  privilege  on 
said  property,  carries  with  it  the  implication  that  no  other  debts  were 
intended  to  escape  the  operation  of  this  law,  it  matters  not  when  con- 
tracted. When  the  authors  of  the  statute  undertook  to  enumerate  the 
claims  which  they  desired  exempt  from  the  operation  of  this  law,  the 
presumption  is  they  mentioned  all  that  they  intended. 
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There  are  several  provisos  or  limitations  mentioned  in  the  law,  and 
we  do  not  feel  aathoriEed  to  add  another,  to  the  effect  that  it  shall  not 
apply  to  judgments  rendered  after  its  passage,  on  ordinary  claims 
existing  previoosly. 

The  law  is  nnambignons,  and  under  pretext  of  a  construction  this 
court  can  not  rightfully  place  a  limitation  upon  its  operation,  for  this 
would  virtually  be  enacting  an  amendment  to  the  law,  or  exercising  - 
legislative  powers. 

Id  Robert  v.  Coco,  25  An.  199,  the  question  was  whether  the  home- 
stead act  applied  to  the  judgments  obtained  after  its  passage  on 
ordinary  debts  existing  previously,  and  if  so,  whether  the  law  was 
cooBtitutional.  The  court  held  the  law  applicable,  and  also  that  it  is 
eonstltutional. 

Here  the  learned  counsel  for  the  defendant  insists  that  the  law  is  not 
applicable;  he  concedes  that  it  is  constitutional.  The  case  at  bar  is 
identical  with  that  of  Robert  v.  Coco,  and  it  must  be  decided  in  the 
same  way.  This  court  has  often  decided  that  privileges  and  mort- 
gages can  not  be  defeated  by  subsequent  legislation  of  this  character, 
because  they  are  accessory  obligations  and  are  protected  by  that  pro- 
vision of  the  constitution  of  the  United  States  prohibiting  a  State  from 
enacting  a  law  impairing  the  obligations  of  vcontracts.  If  defendants, 
prior  to  the  enactment  of  the  homestead  act  of  1865  had  acquired  a 
privilege  or  mortgage  on  the  property  in  question,  that  right  would 
not  be  impaired  by  the  law.  It  could  be  enforced  notwithstanding  the 
enactment. 

Bat  this  court  has  never  decided  that  a  judgment  rendered  after  the 
passage  of  the  homestead  law,  on  an  ordinary  debt  existing  previously, 
is  exempt  from  the  operation  of  said  homestead  law.  The  homestead 
aet  was  not  intended  to  impair  acquired  rights  and  to  take  away  all 
remedies  to  contracts. 

Its  object  was  to  uphold  the  agricultural  interest  of  the  State,  to 
reserve  from  seizure  a  small  piece  of  land,  certain  implements,  work- 
animals,  and  provisions,  in  order  that  the  debtor  may  continue  his 
agriooltural  pursuit  for  the  support  of  his  family,  for  the  payment  of 
his  debts,  and  for  the  discharge  of  his  duties  as  a  tax  payer  and  citi- 
zen. Whatever  sum  he  acquires  beyond  tho  exempted  property  is 
liable  to  the  pursuit  of  his  creditors,  and  whenever  he  ceases  to  occupy 
the  exempted  property  as  a  homestead,  it  also  becomes  liable  and  can 
be  seized.  We  regard  the  homestead  law  as  but  a  modification  of  the 
remedy  which  the  State,  interested  in  the  support  and  welfare  of  her 
citizens  and  interested  in  fostering  agricultural  pursuits,  developing 
her  own  resources,  had  the  right  to  pass,  and  in  doing  so  she  impaired 
no  acquired  rights  of  the  defendants. 
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The  roBtriotiTe  olaiiae  of  the  conetitntioa  of  the  United  States  waa 
never  inteaded  to  paralyze  the  arm  of  indnetiy,  or  to  prevent  a  State 
from  developiug  her  own  reaourcea  by  fostering  sgricnltaral  pnrsaite. 

Hach  streBB  is  laid  on  an  oUier  dietum  in  the  case  of  Sabatier  et  a1. 
V.  Tlieir  Creditors,  6  N.  S.  SB.'i,  to  the  e£fect  that  a  law  passed  after  a 
contract  which  would  exempt  all  the  property  of  the  obligor  from 
payment  of  the  debt,  would  be  unconstitutional ;  it  would  be  eqaally 
so  if  a  portion  was  placed  out  of  reach  of  execution,  provided  the  por- 
tion left  was  not  saffloient  to  satisfy  the  debt.  This  remark  was 
entirely  UDoecessary  to  the  solution  of  the  question  in  that  case,  which 
was  whether  in  a  eoneurM  in  a  case  of  insolvency,  an  irregnlar  depositor 
who  had  a  privilege  at  the  time  of  tlie  contract  of  deposit,  lost  it  by 
the  subsequent  repeal  of  the  law  allowing  a  privilege  to  an  irregular 
depositor. 

The  conclusioD  of  the  court  was  entirely  correct ;  the  law  in  force  at 
the  time  of  the  irregnlar  deposit  gave  a  privilege  which  was  an  acces- 
sory obligation  that  conid  not  be  impaired  by  the  snbsequent  repeal 
of  the  law.  This  coatt  has  ever  held  that  real  rights,  mortgages  and 
privileges,  can  not  be  impaired  by  subsequent  legislation,  because  they 
are  necessary  obligations.  But  defendants  who  were  ordinary  credit- 
ors had  acquired  no  real  rights  on  the  property  in  question,  and  the 
'exemption  thereof  by  the  State  from  seizure,  in  no  sense  impaired  the 
obligatfoDs  of  a  contract  detrimental  to  defendants. 

Iq  the  cases  of  the  saccesaion  of  Taylor,  10  An.  510,  and  Uilne  ti. 
Schmidt,  12  An.  553,  this  court  construed  the  act  of  1852,  allowing  the 
necessitous  widow  one  thousand  dollars  oat  of  the  estate  of  her 
deceased  husband,  as  not  applying  to  creditors  whose  debts  existed 
prior  to  the  passage  of  the  law. 

Here  we  find  the  law  nnambignous,  contaiolog  certain  exceptions  or 
limitations  to  its  operation,  and  under  pretext  of  a  construction  thla 
court  can  not  rightfnlty  add  another  exception  or  limitation  to  its 
operation;  we  find  no  authority  to  say  that  its  operation  must  be 
restricted  in  favor  of  ordinary  creditors  whose  claims  existed  before 
the  passage  of  the  law. 

As  the  defendants  concede  the  constitutiouality  of  the  law,  we  deem 
it  unnecessary  to  review  the  decisions  of  the  Supreme  Court  of  the 
"-■'■'  ^'-',es,  and  to  purane  the  argument  showing  that  a  State  has 
a  pass  a  homestead  law  of  the  kind  before  us,  and  that  its 
gainst  an  ordinary  oreilitor  whose  claims  existed  before  ite 
no  manner  contravenes  the  provision  of  the  consitatioD  of 
States,  prohibiting  a  State  from  enacting  a  law  impairing 
ons  of  contracts.  15  An.  153;  Cooley's  Limitations  288. 
ifore  ordered  that  the  Judgment  herein  in  favor  of  plaintiff 
with  costs. 
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LuDBLiNG,  C.  J.,  dissenting.  Two  judgment  creditors  of  W.  F. 
Doaghty  having  caused  his  property  to  be  seized  under  executions,  he 
enjoiDed  the  sale,  on  the  ground  that  one  hundred  and  sixty  acres  were 
exempt  from  seizure  and  sale  under  the  act  of  the  Greneral  Assembly 
commonly  known  as  the  homestead  exemptioo  law.  The  creditors 
averred  that  their  debts  existed  before  the  passage  of  said  law,  and 
that  the  law  could  not  have  a  retroactive  effect ;  and  they  prayed  for 
the  dissolution  of  the  injunction  with  damages. 

There  was  judgment  in  favor  of  the  plaintiff,  and  the  defendants 
have  appealed. 

The  evidence  shows  that  the  debts  existed  prior  to  the  passage  of  the 
law.  The  rule  is  that  laws  prescribe  only  for  the  future,  and  there  is 
nothing  in  this  law  to  indicate  that  the  legislators  intended  that  it 
shoald  have  a  retroactive  effect. 

Coarts  ought  not  to  consider  a  law  applicable  to  cases  which  existed 
before  its  passage,  unless  the  legislators  have  clearly  indicated  that 
Boch  was  their  intention.    3  N.  S.  270;  7  La.  280;  14  An.  27. 

In  this  case,  if  the  law  had  expressed  that  obligations  existing  before 
ita  passage  should  be  destroyed  either  in  whole  or  in  part,  the  law 
wonld  have  been  unconstitutional ;  and  so  it  would  be,  if  the  construe- 
tioQ  be  correct,  which  is  contended  for  by  the  plaintiff,  that  his  prop- 
erty is  exempted  from  seizure  for  the  payment  of  a  debt  contracted 
before  the  law  was  enacted. 

It  is  the  duty  of  courts  to  so  construe  statutes  as  to  give  them  effect, 
if  possible.  And,  accordingly,  the  Widows'  Homestead  act  and  the 
Homestead  Exemption  law  have  been  interpreted  not  to  apply  to  obli- 
gations which  existed  at  the  time  said  acts  were  enacted.  10  An.  509, 
Snecession  of  Taylor;  12  An.  553,  Milne  v.  Schmidt;  20  An.  244,  Boupe 
f.  Carradine ;  25  An.  142,  Mills  v.  Sheriff  et  al. 

Whatever  there  is  in  the  opinion  in  the  case  of  Robert  t;.  Coco,  25 
Ad.  199,  which  may  be  in  conflict  with  this  view,  is  not  approved. 

It  is  contended  by  the  plaintiff  that  inasmuch  as  the  debts  of  the  de- 
fendants were  not  secured  by  a  mortgage  on  his  lands,  they  had  no 
right  on  the  land  which  coul^  be  lawfully  exempted  by  the  Legisla- 
ture from  seizure  to  pay  said  debts ^  and  that  said  exemption  jjieither 
impaired  the  obligation  of  the  contracts  nor  divested  rights. 

The  obligation  of  a  contract  is  that  which  the  law,  in  force  at  the 
time  the  contract  is  made,  obliges  the  parties  to  do  or  not  to  do.  The 
rigJU  of  each  is  to  obtain  a  performance  of  what  the  other  bound  him- 
self to  do.  The  remedy  is  the  means  or  manner  provided  to  enforce 
this  right.  But  if  the  remedy  or  means  for  enforcing  the  right  be 
wholly  destroyed,  the  right  or  obligation  is  destroyed,  because  a  legal 
light  is  one  which  can  be  enforced.    C.  C.  1757. 
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I  think  it  is  clear  that  a  law  passed  subsequent  to  the  creation  of  a 
debt,  which  would  exempt  all  of  the  debtor's  property  irom  the  pay* 
ment  of  his  debt,  would  be  unconstitutional ;  and  that  it  would  be 
equally  so  if  a  part  of  it  was  placed  out  of  reach  of  execution,  provided 
the  portion  left  liable  was  not  sufficient  to  satisfy  the  debt.  4  Wheat. 
122 ;  8  Wheat.  1 ;  6  Wheat.  131 ;  6  N.  S.  591. 

I  can  not,  therefore,  adopt  the  construction  contended  for  by  the 
plaintiff,  and  I  dissent  from  the  opinion  of  the  court. 


No.   5420. 
Stats  of  Louisiana  v.  Gborgb  Fritz  alias  Gkorok  Frbt. 

Act  134  of  the  aote  of  1874,  organizing  tiie  Saperior  CTiminal  Court  gave  that  court  excinrive 
jurisdiction  of  this  case,  and  no  order  of  transfer  or  other  deoree  was  necessary  to  give 
it  Jurisdiction. 

If  a  noUe prosequi  was  entered  on  the  first  count  for  "  forgery,"  the  forged  order  was  copied 
in  the  second  count  "for  publishing  as  true  a  forged  order  for  the  delivery  of  goods," 
and  no  explanatory  averment  of  the  meaning  of  the  words  and  figures  thereof  was 
necessary — the  meaning  being  obvious.  The  signature  of  the  forged  order  "  Randal  Sl 
Co.,  43  Carondelet  street,"  waS  sufficient  to  suggest  the  name  of  a  firm  upon  whom  the 
forgery  was  committed. 
'  it  was  not  necessary  to  allege  that  Randal  k  Co.  had  goods  at  the  place  designated  in  tlie 
forged  order. 

The  averments  of  the  second  count  were  ample  to  apprise  the  defendant  of  the  ohacco 
against  him,  and  to  pu(  him  in  possession  of  all  information  necessary  to  prepare  hia 
defense. 

That  a  new  trial  and  noiU  prowqui  were  entered  on  the  first  count  charging  fairgery,  is  no 
reason  why  the  defendant  should  escape  the  verdict  and  sentence  on  the  second  oonnt 
for  a  distinct  and  se]»arate  offense. 

The  new  trial  and  noUe  protequi,  as  to  the  first  count,  were  entered  on  the  twenty-third  of 
May.  1674;  the  motion  in  arrest  of  Judgment,  however,  was  not  presented  until  tiho 
twenty-seventh,  four  days  afterward.  This  court  is  not  prepared  to  si^  that  the  Judge 
a  quo  erred  in  holding  that  the  motion  came  too  late. 

The  expression  in  the  decree  of  ihe  court  that  "the  prisoner  having  been  brought  into  coiirt% 
and  having  nothing  to  say  in  arrest  of  Judgment,  was  sentenced,*'  etc,  of  course,  impUea 
that  he  was  asked  if  he  had  anything  to  say  why  sentence  should  not  be  prononnoed 
against  him. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans. 
Atocha,  J.  Criminal  case.  A.  P.  Field,  Attorney  General.  cT.  S, 
Oottan,  Alfred  Shaw,  for  plaintiff  and  appellee.  J.  J,  Foley,  for  de- 
fendant and  appellant. 

Wtlt,  J.  An  information  Was  filed  against  the  defendant  containiD^ 
three  counts : 

First — Forgery. 

Second — Publishing  as  true  a  forged  order  for  the  delivery  of  goc^da. 

Third — Obtaining  goods  by  false  pretenses. 

A  nolle  prosequi  was  entered  as  to  the  third  count,  and  the  accused 
was  tried  and  found  guilty  on  the  first  and  second.  The  counsel  for 
the  defendant  moved  for  a  new  trial  on  the  following  grounds : 
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FirH — There  vas  no  tesUmony  showing  the  forged  instrument  is  in 
the  handwriting  of  the  aocased,  or  that  it  was  done  by  his  prooara- 
tioD. 

Bictmd — ^There  was  error  in  admitting  said  forged  writing  to  prove 
odd  first  count. 

IMrd — ^The  evidence  in  sapport  of  the  second  count  was  not  suffi- 
cient to  warrant  the  jury  in  returning  a  verdict  of  guilty. 

A  rehearing  was  granted  on  the  first  couut,  but  refused  on  the  seoood. 
A,  %oUe  prosequi  was  then  entered  as  to  the  first  count,  and  the  accused 
vnB  sentenced  to  six  years'  imprisonment  in  the  penitentiary.  He 
thereupon  took  this  appeal. 

Appellant  assigns  in  this  court  the  following  errors : 

1.  There  is  no  order  transferring  this  case  from  the  First  District 
Court  to  the  Superior  Criminal'  Court. 

2.  The  contractions  in  the  writing  charged  to  have  been  forged  in 
tiie  second  count  should  have  been  explained  by  an  innuendo  or  ex- 
planatory averment. 

3.  It  should  have  been  averred  in  said  second  count  what  was 
meant  by  the  contractions  Randal  &  Co.;  that  is,  whether  the  same 
meant  some  juridical  person  or  association  whose  signature  would  be 
eflbetive  for  the  purpose  of  fraud. 

4.  It  should  have  been  averred  in  said  second  count  that  Randal  & 
Co.  had  goods  at  the  place  designated  by  the  order. 

5.  The  jury,  in  their  finding  on  the  second  count,  predicated  the 
forgery  and  guilty  knowledge  on  the  first  count.  A  new  trial  and  nolle 
prosequi  having  been  subsequently  ordered  on  the  first  count,  the  find- 
ing on  the  second  can  not  stand  by  itself. 

6.  There  was  error  in  the  ruling  of  the  judge  refusing  to  allow  the 
motion  in  arrest  of  judgment  to  be  filed. 

7.  The  prisoner  was  not  asked  if  he  had  anything  to  say  why  sen- 
tence should  not  be  passed  upon  him. 

First — Act  124  of  the  acts  of  1874,  organizing  the  Superior  Criminal 
Coort,  gave  that  court  exclusive  jurisdiction  of  this  case,  and  no  order 
of  transfer  or  other  decree  was  necessary  to  give  it  jurisdiction. 

Seeojut  and  Third — The  forged  order  was  copied  in  the  second  count, 
tad  no  explanatory  averment  of  the  meaning  of  the  words  and  figures 
thereof  was  necessary,  the  meaning  was  obvious.  The  signature  to 
the  forged  order:  '*  Randal  &  Co.,  43  Carondelet  street,'*  was  sufficient 
to  suggest  the  name  of  a  firm  upon  whom  the  forgery  had  been  com- 
mitted. 

Fourth  and  Fifth — It  was  not  necessary  to  allege  that  Randal  &  Co. 
had  goods  at  the  place  designated  in  the  forged  order.  We  regard  the 
aTerments  of  the  second  count  as  ample  to  apprise  the  defendant  of 
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the  charge  against  him  and  to  put  him  in  possession  of  all  informatioa 
necessary  to  prepare  the  defense.  In  the  motion  for  a  new  trial  the 
only  objection  to  the  finding  on  the  second  count  was  the  averment 
that  the  evidence  was  not  sufficient  to  warrant  the  jury  in  returning 
the  verdict  of  guilty.  The  second  count,  as  before  remarked,  contains 
all  the  necessary  allegations  in  a  charge  for  publishing  a  forged  order 
for  the  delivery  of  goods;  and  the  jury,  upon  facts  which  we  can  not 
revise^  returned  a  verdict  of  guilty  on  this  count.  That  a  new  trial 
and  nolle  prosequi  were  entered  upon  the  first  count  charging  forgery 
is  no  reason  why  the  defendant  should  escape  the  verdict  and  sentence 
on  the  second  count,  a  distinct  and  separate  offense. 

Sixth  and  Seventh — The  defendant  had  the  right  to  file  a  motion  in 
arrest  of  judgment,  but  that  right  should  have  been  exercised  within  a 
reasonable  time.  The  new  trial  and  nolle  prosequi  as  to  the  first  coant 
were  entered  on  the  twenty-third  of  May^  1874  ;  the  motion  in  arrest 
of  judgment,  however,  was  not  presented  until  the  twenty- seventh, 
four  days  afterward.  We  are  not  prepared  to  say  the  judge  erred  in 
holding  that  the  motion  came  too  late. 

The  decree  recites  that  the  accused  was  brought  into  court  "  in  the 
custody  of  the  sheriff  to  be  sentenced  on  the  above  charge,  and  having 
nothing  to  offer  in  arrest  of  judgment,  considering  the  verdict  of  the 
jury  herein  recorded  and  section  833  of  the  Revised  Statutes  of  the 
State,  the  court  sentenced  the  said  George  Fritz  alias  Fry  to  imprison- 
ment at  hard  labor  in  the  State  penitentiary  for  a  term  of  six  yearSj 
and  to  pay  the  costs  of  this  prosecution." 

The  expression  ^'and  having  nothing  to  offer  in  arrest  of  judgment,'* 
of  course,  implies  that  the  prisoner  was  asked  if  he  had  anything  to 
aay  why  sentence  should  not  be  pronounced  against  him. 

Judgment  affirmed. 


No.  5586. 

The  State  ex  rel.  P.  S.  Wiltz,  Agent,  etc.  v.  Charles  Clinton, 

Auditor. 

The  tax  collector  is  entitled  to  charge  |2  for  each  deed  ot  eale  which  he  effects,  bat  when  one 
person  bujs  all  of  a  tract  of  land  containing  two  thousand  acres,  and  gets  one  deed,  the 
t^az  collector  Is  not  allowed  to  charge  for  forty  deeds  under  the  supposition  that  the  pro|^ 
erty  has  been  subdivided  into  fitty  acre  lots. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.     Hdw- 
JdnSf  J.    S.  Belden,  for  relator  and  appellee.    Henry  0.  Dibble,  for. 
respondent  and  appellant. 

LuDBLiNG,  C.  J.    The  relator  asks  for  a  writ  of  mandamus  to  com- 
pel the  Auditor  to  issue  a  warrant  on  the  Treasurer  for  the  amount  of 
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bis  bill  for  making  sales  for  delinquent  taxes,  to  wit :  $3451.  Pro- 
ceeding nnder  the  act  No.  47  of  1873,  the  tax  colleotor  advertised  and 
offered  for  sale  the  property  of  several  persons,  on  account  of  the  non- 
payment of  the  taxes;  there  being  no  bidders,  the  property  was  adju- 
dicated to  the  State,  and  the  tax  collector  made  one  proces  verbal  of 
the  sale.  He  sold  the  property  of  one  hundred  and  fifty-eight  persons, 
and  in  the  proces  verbal  he  states  that  the  property  was  subdivided 
into  ftfty  acre  lots,  and  for  each  fifty  acre  lot  he  charged  two  dollars, 
and  for  notices.  We  think  he  is  entitled  to  charge  for  each  deed  two 
dollars,  but  when  one  person  buys  all  of  a  tract  containing  two  thousand 
acres,  and  gets  one  deed,  the  tax  collector  is  not  allowed  to  charge  for 
fortj  deeds,  under  the  supposition  that  the  property  had  been  subdi- 
vided into  fifty  acre  lots.  The  charge  for  notices  is  not  proved.  One 
witness  alone  swears  in  round  terms  to  the  correctness  of  the  account. 
That  is  his  opinion  only,  which  is  not  evidence.  We  have  seen  that  he 
was  mistaken  about  the  charges  for  making  deeds ;  and  it  is  more  than 
probable  that  he  is  mistaken  about  the  notices  also.  In  many  cases  the 
charge  is  made  for  four  and  in  others  for  six  notices.  We  can  not 
imagine  why  there  should  be  six,  or  even  four,  notices  in  making  a  tax 
sale. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  set 
aside,  and  that  the  Auditor  be  commanded  to  issue  a  warrant  in  favor 
of  the  relator  for  three  hundred  and  sixteen  dollars,  and  that  there  be 
judgment  of  nonsuit  for  the  amount  claimed  for  issuing  notices,  the 
eosts  of  the  lower  court  to  be  paid  by  the  defendant,  and  the  costs  of 
appeal  by  the  relator  and  appellee. 


No.  4367. 
Mrs.  a.  Lanqsdorf  v.  S.  LbGardbur. 

The  plea  of  rei  judicata  can  not  previdl,  as  there  was  a  jadgment  of  nonaait  as  to  the  portion 

of  the  claim  embraced  in  this  action. 
^Ihe  eridence  efltablishes  the  lease  for  the  time  olaimed,  bat  the  court  erred  in  granting  a 

prirOege,  as  it  is  shown  tiiat  the  fomitare  was  moved  from  the  premises  two  or  three 

months  before  this  snit  was  brought 

APPEAL  from  the  Seventh  Distiict  Court,  parish  of  Orleans.     OoU 
leiUj  J.    A.   VoorhieSt  for  plaintiff  and  appellee.    JB,  IHlleul,  for 
defendant  and  appellant. 

Howell,  J.  Plaintiff  sues  for  the  balance  due  on  a  contract  of  lease 
and  caoBed  furniture  to  be  provisionally  seized.  The  defense  is  the 
plea  of  res  judicata  and  the  averment  that  the  defendant  occupied  the 
premises  by  the  month;  that  he  gave  the  legal  notice  before  vacating 
the  lame;  tJiat  he  tendered  the  keys  and  the  rent  for  the  month  at  the 
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end  or  which  he  moved  oat,  and  apon  plaintiffs  refosing  to  receive 
them  he  deposited  tbem  in  the  ooart  where  a  suit  was  pending,  and 
plaiotifT  has  since  taken  them,  and  thaa  acquiesced  in  the  jndgment  ia 
said  snit.  A  motion  was  made  to  set  aside  the  attaohment  on  tb» 
gronnda  that  the  attachment  having  been  sft  aside  in  the  sait  above 
referred  to  there  is  rea  judieata,  that  the  affidavit  is  falw.  and  that 
plaintiff  has  no  privilege. 

Jndgment  was  given  in  fovor  of  plaintiff  with  privilege,  and  de- 
fendant appealed. 

The  plea  res  judwata  can  not  prevail,  as  there  wss  a  judgment  of 
nonsuit  as  to  the  portion  ot  the  claim  embraced  in  this  action. 

The  evidence  establishes  the  lease  for  the  time  claimed,  bat  the 
court  erred  in  granting  a  privilege,  as  it  is  shown  that  the  furnitara 
waj  moved  from  the  premises  two  or  three  months  before  this  sait  was 
brought.     It  is  trne  that  the  plaintiff  took  the  money  and  keys  de- 
posited in  the  first  snit,  bat  only  after  the  jadgment  therein,  which 
ed  her  ttie  snm  so  deposited,  and  she  took  the  keys  npon  inform- 
fendant  she  wonld  rent  the  honse  for  his  benefit,  and  because  the 
was  left  exposed  and  snbjent  to  damage. 

therefore  ordered  that  the  j  adgment  so  far  as  it  grants  a  prlvi- 
n  the  property  provisiooallj  seieed  be  reversed  and  annulled, 
]e  provisional  aelzare  be  set  aside  at  tlie  costs  of  plaintiff,  and 
1  other  respeots  the  judgment  be  affirmed,  plaintiff  to  pay  costs 
>eal. 


No.  5754. 
SuccESStoH  OF  John  O'Loghlbn. 

JllolBSKaE.  C.C,  TfhJoh«»y»i  "  The  wldo-w  or  lag*!  reproMnUtivB*  of  the  ehUdnc 
1  b«  eatltlad  to  denund  and  leoaive  rrom  the  hioohhit  of  tlie  deceased  hnabasd  ot 
er,  ■  sum  wblcb,  added  to  the  amantit  of  property  ownsd  bf  tbem,  or  either  ot  thio. 
bslr  oirn  right,  irtlliiialtenp  theaom  of  one  thonund  doll«rs."  the  proof  should  h«i« 
■D  that,  In  th<g  iDttanoe.  the  trldoir  al»  hod  no  meani,  or,  it  the  had  any,  leM  than 
thODUmd  doUare,  what  it  va>.  Her  demud  shonld  he  Tweeted  on  that  gronnd :  nor 
(be  demand  be  made  by  the  attoraey  for  the  abunt  heln.  The  legal  reprsKntadTM 
he  ehUdnn  would  be  their  tatfiri. 

'EAL  from  the  Second  District  Court,  parish  of  Orleans.  TInol, 
W.  0.  Denegre  and  H.  O.  Morgan,  for  public  administrator, 
lant.  Hornor  £  Benedict  and  W.  R.  Sunt,  for  Bothick  et  als., 
ore  of  the  succession  and,  appellants.  MoGloin  <£  Jiixon,  for 
tsent  heirs,  appellees. 

DKLiNe,  C.  J.  John  O'Loghlen,  died  at  Ocean  Spriugs,  Mississippi, 
ig  a  small  amount  of  personal  property  in  New  Orleans,  which  is 
listered  by  the  public  administrator.    Having  filed  his  aooouat 
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aod  tableau  of  tlistiibatioD,  several  oppositioD^  were  tiled,  and  among 
them  one  by  the  attorney  of  absent  heirs  claiming  $1000,  nnder  article 
3852  R.  C.  C. 

The  evidence  shows  that  O'Loghlen  left  two  sons,  one  living  in  New 
York  and  the  other  in  Ireland,  and  his  widow,  who  resides  in  Ohio^ 
Booe  of  whom  have  ever  been  in  Louisiana. 

The  testimony  of  one  of  the  sons  shows  that  the  children  of  O'Loghlen 
haye  do  property,  but  there  is  no  evidence  to  show  what  the  circum- 
staDces  or  means  of  the  widow  are.  The  law  is  that  the  ''  widow  or 
legal  representatives  of  the  children  chall  be  entitled  to  demand  and 
leeeive  from  the  snccession  of  the  deceased  husband  or  father  a  sum, 
which  added  to  the  amount  of  property  owned  by  them,  or  either  of 
them,  in  their  own  right,  will  make  up  the  sum  of  one  thousand  dol- 
lar.'' C.  C.  3252.  In  order  to  recover  under  this  law  the  proof  should 
have  shown  that  the  widow  also  had  no  means,  or,  if  she  had  any,  less 
tiian  $1000,  what  it  was.  The  demand  should  be  rejected  on  that 
groond. 

Kor  can  the  demand  be  made  by  the  attorney  for  absent  heirs.  The 
law  declares  that  *'  the  widow  or  the  legal  representatives  of  the  chil- 
dren shall  be  entitled  to  demand,*'  etc.  The  legal  representatives  of 
^e  children  would  be  their  tutors. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
eonrt  be  annulled,  and  that  the  oppositions  to  the  account  be  rejected 
and  that  the  account  of  the  public  administrator  be  homologated,  the 
eoats  to  be  paid  by  the  succession. 


No.  5561. 
Succession  of  Joseph  Ricard. 


It  WDoId  be  improper  to  attempt  to  decide  anything  in  regard  to  the  tiUe  of  the  property  in 
controreny,  even  if  the  court  had  Jariedicdon,  as  the  vendee  is  not  before  the  court,  and 
it  would  be  no  less  wrong  to  make  an  order  to  put  the  legatee  in  possession  of  property 
which  is  shown  to  have  passed  ont  of  the  saooesslon,  and  the  possessor  Ib  not  before  the 
eoort 

It  is  manifest  that  the  Jadgment  decreeing  the  title  of  the  property  to  be  still  in  the  sue- 
cession  is  wrong,  as  no  such  allegation  or  prayer  is  made  in  the  petitioii. 

It  is  ^oally  clear  that  if  it  had  been  made,  the  parish  court  would  have  been  roHone  nuUeria 
withont  jurisdiction  to  try  that  question,  aa  the  value  of  the  property  exceeded  five 
hundred  dollars. 

APPEAL  from  the  Parish  Court,  parish  of  Lafourche.     ColUn,  J. 
John  8.  Billiu,  E.  W.  Blake,  for  plaintiff  and  appellee.    Fiigh  <& 
&man^  and  X.  8.  Allain,  for  defendant  and  appellant. 

LuDEi^iNG,  C.  J.     On  the  fourteenth  of  August,  1873,  Martial  Ricard 
as  legatee  under  the  will   of  his  natural  father,  and  as  heir  of  his 
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brother  Charles,  obtained  an  order  against  the  executor  of  his  father's 
will  to  render  an  account.  The  account  was  rendered,  and  the  plain- 
tiff filed  an  opposition  to  it.  While  that  suit  was  pending,  he  filed  a 
petition  praying  to  be  recognized  as  the  sole  legal  heir  of  his  brother 
and  instituted  heir  of  his  father,  and  to  be  put  in  possession  of  the 
special  legacy  made  to  him  by  the  will. 

This  demand  was  opposed  by  Severin  Ricard,  the  executor,  and 
Joseph  Bicard,  the  brother  of  the  deceased,  who  claimed  to  be  the 
sole  legal  heirs,  on  the  grounds  that  the  plaintiff  was  only  a  statu  Uber 
at  the  date  of  testator's  death,  and  that  he  was  the  natural  son  of  the 
testator,  and  could  not  receive  as  legatee  or  inherit  from  the  father. 

There  was  judgment  in  favor  of  the  plaintiff  declaring  him  a  legatee 
of  his  father  and  the  heir  of  his  brother,  his  colegatee,  ordering  him  to 
be  put  in  possession  of  the  property  bequeathed  to  him  and  his  brother, 
and  declaring  the  sale  made  by  the  executor  null  and  void  and  the 
title  of  the  property  to  be  still  in  the  succession. 

The  only  part  of  this  judgment  that  is  seriously  opposed  in  this 
court  is,  that  the  judgment  is  ultra  peUtionem,  and  that  the  parish 
court  was  without  jurisdiction  to  try  the  question  of  title  to  property, 
the  value  whereof  exceeds  five  hundred  dollars,  and  that  the  judgment 
orders  that  plaintiff  be  put  in  possession  of  property  of  the  estate, 
which  he  has  judicially  admitted  had  been  sold. 

The  evidence  shows  that  the  tract  of  land  bequeathed  to  plaintiff 
constituted  the  principal  part,  if  not  the  whole,  of  the  property  of  said 
succession,  and  that  it  had  been  sold;  that  the  plaintiff  had  called  on 
the  executor  for  an  account,  and  had  filed  an  opposition  to  the  ac- 
count, which  was  still  pending.  It  would  be  improper  to  attempt  to 
decide  anything  in  regard  to  the  title  to  this  property,  even  if  the 
court  had  jurisdiction,  as  the  vendee  is  not  before  the  court;  audit 
would  be  no  less  wrong  to  make  an  order  to  put  the  legatee  in  posses- 
sion of  property,  which  is  shown  to  have  passed  out  of  the  succession, 
and  the  possessor  is  not  before  the  court.  It  is  manifest  the  judgment 
decreeing  the  title  of  the  property  to  be  still  in  the  succession  is  wrong, 
as  no  such  allegation  or  prayer  is  made  in  the  petition. 

It  is  equally  clear  that  if  it  had  been  made,  the  parish  court  would 
have  been  without  jurisdiction  ratione  matericB  to  try  that  question,  as 
the  value  of  the  property  exceeded  five  hundred  dollars.  Constitution, 
article  87. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  in  favor  of  the  plaintiff 
recognizing  him  as  instituted  heir  of  Joseph  Ricard  and  heir  at  law  of 
Charles  Ricard  with  costs  of  the  lower  court,  the  costs  of  appeal  to  be 
paid  by  the  appellee. 
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YiiiAS  V.  Merchants'  Matnal  Insnranoe  Company  of  New  Orleans. 


No.  2559. 

BiNiTo  ViNAS  V.  Merchants'  Mutual  Insurance  Company  of  New 

Orleans. 

Aitiele  443  R.  C.  C.  does  not  protect  corporations  from  cIyII  prosecations  for  damages  ex 
ddieto.  Corporations  have  been  held  resjMnsible  for  acts  done  by  their  agents  ex  contractu 
and  er  deHcto. 

A  corporation  may  sanction  the  publication  of  a  libel,  and  in  snch  case  the  corporation  is  the 
publisher  of  the  libel,  and  liable  in  like  manner  as  an  individnal,  not  because,  as  is  some- 
times said,  a  corporation  may  act  with  malice,  but  because  it  has  a  capacity  for  voluntary 
action,  and  is  responsible  for  such  action. 

Itii  as  possible  for  a  corporation  as  for  an  indivldaal  to  act  maliciously,  to  wit:  with  a  bad 
intent.  Accordingly,  it  has  been  held  that  a  corporation  aggregate  may  weD,  in  its  cor- 
porate capacity,  cause  the  publication  of  a  defamatory  statement  under  such  circum- 
stances as  might  imply  malice  in  law  sufficient  to  support  the  action ;  and  there  may  be 
circumstances  by  which  express  malice  in  fact  might  be  proved,  such  as  to  make  a  cor- 
poration agi^regate  liable  therefor  in  its  corporate  capacity. 

APPEAL  from  the  Fifth  District  Coart,  parish  of  Orleans.  Leaumont, 
J.  George  L,  Bright,  for  plaintiff  and  appellant.    A.  Voorkiea,  for 
defendant  and  appellee. 

Howell,  J.  This  is  an  action  for  slander  and  libel^  to  which  the 
defendants  pleaded  the  eitception  of  no  cause  of  action,  in  that  f'a 
corporation  can  not  be  made  responsible  for  damages  ex  delicto,^^  and 
they  rely  on  article  443  R.  C.  C,  which  says :  '^  A  corporation  can  not 
commit  the  crime  of  treason,  or  any  other  offense  in  its  corporate  capa- 
city, although  its  members  may  be  guilty  of  those  crimes  in  their  indi- 
yidoal  and  respective  capacities." 

This  article  does  not,  in  our  opinion,  protect  corporations  from  civil 
prosecutioDS  for  damages  ex  delicto. 

In  applying  the  above  and  the  three  preceding  articles,  this  court 
said,  in  the  case  of  Etting  v.  Commercial  Bank  of  New  Orleans,  7  R. 
463,  cited  by  defendants:  ''The  true  rule  seems  to  be  that  when  the 
agent,  acting  in  the  capacity  bestowed  upon  him  by  the  corporation, 
and  in  discharge  of  some  duty  or  employment  directed  by  the  employer 
or  Incidental  to  his  situation,  does  an  act  that  causes  damage  to  an 
individual,  the  body  corporate  is  responsible." 

That  corporations  have  been  held  responsible  for  acts  done  by  their 
agents,  ex  contractu  and  ex  delicto,  is  shown  by  numerous  reported 
decisions  throughout  this  and  foreign  countries. 

In  Townsend  on  Slander  and  Libel,  section  265,  it  is  said  :  '*If  an 
ofScer  or  agent  of  a  corporation  is  guilty  of  slander,  he  is  personally 
liable,  and  no  liability  results  to  the  corporation.  But  as  all  concur- 
ring in  the  authorship  or  publication  of  a  libel  are  alike  responsible  as 
pablisbers,  there  is  nothing  to  prevent  a  corporation  from  being  in  law 
the  publisher  of  a  libel,  and  from  being  held  liable  as  such  publisher. 
A  corporation  may  sanction  the  publication  of  a  libel,  and  in  such  case 
the  corporation  is  the  publisher  of  the  libel,  and  liable  in  like  manner 
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as  ail  iDdividiial;  due  becaaae,  ua  is  aomeiimes  said,  a  oorporatioo  ma; 
act  with  malice,  bat  because  it  liaa  a  capacit;  for  voluntary  action,  and 
is  respoDiible  lor  such  actioo.  Ic  ia  as  possible  for  a  corpoiatiou  as  for 
an  individual  to  act  malicious!;,  i.  e.,  with  a  bad  intent.  Accordiuglj, 
it  bas  been  held  that  a  corpoi'atiou  aggregate  may  well,  in  its  corporate 
capacity,  caase  the  publication  of  a  defamatory  statement  under  snoh 
oircnmstances  as  would  Imply  malice,  in  law,  safftoient  to  support  the 
action;  and  there  may  be  circumetaDces  by  which  express  malice  in 
fact  might  be  proved,  such  as  to  maice  &  corporation  aggregate  liable 
tberefor  in  its  corporate  capacity." 

The  allegations  of  the  petition  bring  this  case  within  this  principle, 
the  defamatory  expressions  being  contained  in  an  answer  filed  on  be- 
half of  the  delendaats  in  a  suit  against  them. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
that  tbe  exoeption  be  overruled  and  the  case  remanded  to  be  proceeded 
in  aoeording  to  law.    Costs  of  appeal  to  be  paid  by  api 


Thouas  G.  Eqan  v.  The   Fireman's    Imsdsancb    CoMPAMr    akd 
The  Pblicam  Imsdsancb  Coupaht. 

TluB  vu  merel;  a  ohm  of  ordinary  TsluBimnoe,  no  polloy  being  iHOed,  do  written  agra*. 
ment  beini  entered  into,  bat  the  applioatlon  tor  reinsacHiiM  by  the  Flmoui'a  Ineoratice 
Company  being  entered  In  tbe  boots  of  tbe  Felioau  lamtanee  Company,  m  It  Is  inlorted 
to  be  Oie  snaMm  amaas  InwranM  oompaoieB  in  oaees  of  this  kind. 

If  there  was  a  atlpalstloii  pour  aulmi,  or  a  oontraot  irhereby  the  Pelleui  Insanmce  Com- 
pany  assumed  tbe  obUgatian  of  tbe  Flremin's  Inanranoe  Company,  the  ptalutilt  oan  not 
entaree  it,  beoMue  said  agraement  iraa  sot  In  writing,  and  Iho  law  la  that  the  pnmlaa  t* 
pay  the  debt  of  soother  ean  not  be  proved  by  pared  eridenoe, 

APPEAL  from  the  Seventh  District  Coart,  pariah  of  Orleans.     Ool- 
leru,  J.     Bvdd  (C  drover,  for  plaintiff  and  appellee.    Julimt  Michal, 
for  defendant  aad  appellant. 

Wtlt,  J.  The  plaintiff,  in  m69,  insured  a  lot  of  groceries  and  some 
famitnre  in  a  building  occupied  by  him,  iu  The  Fireman's  [Dsnmnce 
Company  for  $1200,  paying  the  preminm,  $24. 

Within  twelve  months  thereafter,  and  during  the  oontianance  of  the 
policy,  a  fire  occurred  and  the  property  insured  was  destroyed. 

Plaintiff  then  sued  on  the  policy.  The  Fireman's  Insurance  Company 
' —  '■\e  loss  sustained  by  him,  which  is  proved  to  be  equal  to  the  amoant 
e  insurance.  He  also,  in  the  same  suit,  sued  The  Polioan  XoBn- 
ice  Company  for  the  same  amount,  alleging  that  they  assumed  tbe 
or  obligation  of  The  Fireman's  Insurance  Compiuiy  to  plaintiff, 
e  court  came  to  the  conclusion  that  the  case  was  fully  made  oat 
ist  Tbe  Fireman's  Insurance  Company,  and  that  the  contract  be- 
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Iween  The  Fireman's  InsaraDce  Compaoy  and  The  Pelican  InBuranoe 
Company  was  not  one  of  ordinary  reinsarance ;  but  was  an  assamption 
by  the  latter  of  all  the  risks  taken  by  the  former,  to  facilitate  a  liqui- 
dation of  affairs ;  and  it  was  made  not  to  secure  The  Fireman's  Insu- 
rance Company  merely,  but  for  the  use  and  benefit  of  those  to  whom 
that  company  had  issued  the  policy.  That  it  was  a  stipulation  pour 
wtrvi,  of  which  the  third  parties  could  avail  themselves  according  to 
the  articles  1890  and  1902  of  the  Revised  Code. 

Judgment  was  accordingly  rendered  against  each  of  the  defendants 
for  11200,  the  amount  of  the  insurance.  The  Pelican  Insurance  Com- 
pany alone  has  appealed. 

There  are  two  reasons  why  the  judgment  against  the  appellants 
ehoald  be  reversed : 

First — The  evidence  shows  that  this  was  a  case  merely  of  ordinary 
reinsurance,  no  policy  being  issued,  do  Written  agreement  being  entered 
into,  but  the  application  for  reinsurance  by  The  Fireman's  Insurance 
Company  being  entered  in  the  books  of  The  Pelican  Insurance  Com- 
pany, as  we  infer  the  custom  is  among  insurance  companies  in  cases  of 
this  kind. 

Second — If  there  was  a  stipulation  pour  auirui,  or  a  contract  whereby 
The  Pelican  Insurance  Company  assumed  the  obligation  of  The  Fire- 
man's Insurance  Company,  the  plaintiff  can  not  enforce  it,  because  said 
agreement  was  not  in  writing,  and  the  law  is  that  the  promise  to  pay 
the  debt  of  another  can  not  be  proved  by  parol  evidence. 

It  is  therefore  ordered  that  the  judgment  herein  against  the  appel- 
lants. The  Pelican  Insurance  Company,  be  annulled,  and  that  plain- 
tiiTs  demand  as  to  them  be  rejected  with  costs  of  both  courts. 


No.  4439. 
NicoLSON  &  Co.  V.  Citizens'  Bank. 

liaintiib,  in  this  instance,  rely  on  a  judgment  in  their  favor,  which,  however,  did  not  grant 
them  a  privilege  on  a  certain  property  belonging  to  Stinson,  although  claimed  in  that 
suit '  They  rested  satisfied  with  the  Judgment  uid  had  it  recorded.  The  consequence 
of  their  acquiescence  in  that  judgment  is  the  loss  of  their  privilege  so  far  as  third  parties 
are  conoemed.  But  even  if  that  judgment  did  not  settle  the  claim  of  plaintifb  adversely 
to  them,  they  have  lost  their  privilege  by  fedling  to  reinsoribe  it  within  ten  years.  The 
privilege  was  recorded  in  1860 ;  the  Judgment  was  recorded  in  1861,  and  there  had  been 
no  reinacription  thereof  in  1878,  when  defendants  foreclosed  their  mortgage. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.     Tkeard, 
J.    Homar  dt  Benedict  for  plaintiffs  and  appellants.    A  Fitot,  for 
defendants  and  appellees. 

LuBELiNGy  C.  J.    The  petition  alleges  that  ''  on  February  8,  1870, 
Kioolfion  and  Company,  in  liquidation,  filed  their  petition,  alleging 
that  under  a  notarial  contract  with  the  city  of  New  Orleans  they  had 
U 
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paved  Camp  street  with  sqaare  block  Btones,  and  especially  in  front  of 
tlie  property  on  the  corner  of  South  and  Camp  streets,  known  as  the 
Verandah  hotel,  the  property  of  Joseph  Stinson,  and  received  from 
said  city  on  January  30,  1860,  a  certificate  of  the  amount  due  them  for 
said  work^  amounting  to  $979  05,  which  was  duly  recorded  in  the 
mortgage  office  on  the  fourth  of  March,  I860,  against  the  said  recorded 
owner  of  said  property;  that  subsequently  they  instituted  suit  thereon 
and  obtained  judgment,  which  was  also  duly  recorded  in  said  mort- 
gage  officcj  and  their  privilege  operated  against  said  property  as  sape- 
rior  in  rank  to  all  mortgages  resting  thereon ;  that  by  virtue  of  a 
seizure  and  sale  issued  at  the  instance  of  the  Citizens*  Bank  on  a 
mortgage  by  it  held,  the  Citizens'  Bank  became  the  purchaser  of  said 
property,  and  refused  to  pay  to  your  petitioners  the  amount  of  their 
judgment  and  priyilege  as  aforesaid,  or  to  surrender  the  property  to 
be  subjected  to  your  petitioners'  claim:  and  they  pray  accordingly.'^ 
The  Citizens'  Bank  answered  that  it  had  the  first  mortgage  on  the 
property;  that  the  privilege  claimed  by  the  plaintifb  never  existed^ 
that  if  the  privilege  ever  existed  the  claim  was  novated  and  the  pri- 
vilege was  lost,  and  that  the  privilege  had  already  been  rejected  in  a 
suit  between  the  plaintiffs  and  Stinson,  the  former  owner  of  the  prop- 
erty. 

It  appears  that  Nicolson  &  Co.  took  the  note  of  Stinson  for  the 
amount  of  their  claim  for  paving;  that  they  had  their  claim  recorded 
in  the  Book  of  Records,  in  March,  1860 ;  that  they  sued  Stinson  on  the 
said  note  and  claimed  a  privilege  on  the  property,  and  there  was  a 
judgment  in  their  favor  against  Stinson  for  the  amount  of  the  note  or 
claim,  but  the  judgment  said  nothing  about  the  privilege,  and  this 
judgment  became  final.  The  judgment  was  rendered  in  February, 
1861,  and  was  duly  recorded.  The  bank's  mortgage  was  recorded  in 
February,  1837. 

It  is  evident,  therefore,  that  the  bank's  mortgage  outranks  the  mort- 
gage of  the  petitioners,  and  that  their  pretiensions  to  be  ^aid  by  pre- 
ference can  only  be  maintained  by  showing  that  they  have  a  privilege 
on  the  property  sold. 

Privileges  are  atrieti  juris  and  must  be  clearly  established  by  those 
who  assert  them.  Pretermitting  the  expression  of  an  opinion  as  to 
whether  or  not  Nicolson  &  Co.  novated  their  claim  for  paving  by 
taking  the  promissory  note  of  Stinson,  and  thus  lost  their  privilege,  it 
would  seem  that  the  judgment  which  they  obtained  against  Stinson  on 
that  note  should  be  conclusive  against  their  claim  now  asserted  to  be  a 
privilege.  That  judgment,  we  have  seen,  did  not  allow  the  privilege, 
although  claimed  in  that  suit.  They  rested  satisfied  with  the  judg- 
ment and  had  it  recorded. 
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We  thiok  the  conseqaenee  of  their  aoqnieacenae  in  that  jadgment  is 
the  loss  of  their  privilege,  so  far  as  third  parties  are  ooncerned.  We 
ire  cited  to  the  ease  of  Gnstine  v.  Union  Bank,  10  Bob.  418,  in  which 
the  conrt  held  that  ''if  nnder  the  law  the  debt  creates  a  privilege  or 
tftdt  mortgage,  they  exist  independent  of  the  jadgment  rendered.^ 
The  question  is  only  an  obiter  dietum  in  that  case,  and  although  gener- 
ally true  when  there  was  no  issae  in  regard  to  the  privilege,  it  is  not 
true  in  a  case  in  which  the  existence  of  the  privilege  is  at  issue,  and 
the  judgment  does  not  recognize  the  privilege. 

But  even  if  that  judgment  did  not  settle  the  claim  of  Nicolson  & 
Go.  adversely  to  them,  they  have  lost  their  privilege  by  failure  to 
leinaoribe  it  within  ten  years.  The  privilege  was  recorded  in  1860; 
the  judgment  was  recorded  in  1861,  and  there  had  been  no  reinsorip** 
tion  thereof  in  1872,  when  the  bank  foreclosed  its  mortgage.  C. 
0.3369. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs  of  appeal. 


No.  5745. 
TiuTONiA  Insurance  Cohpant  v,  Thomas  O'Conkob  et  als. 

WMIe  the  Baboock  extingxiiflheTS  are. used,  without  by  saoh  tlse  interfering  with  or  being  in 
the  way  of  the  operatioiiB  of  the  fire  department,  the  plaintifb  or  others  may  lawfnUy 
nse  them  withont  incurring  responsibility. 

The  lesolntion  of  the  board  of  directors  of  the  Firemen's  Charitable  Association,  passed  on 
the  twenty-sixth  of  January,  1875,  is  more  stringent  and  sweeping  than  it  has  the  right 
to  pass.  Its  imrport  is  to  abolish  the  nse  of  the  Babcock  exttngoisher  within  the  limits 
of  tibe  city  of  New  Orleans,  nnder  any  and  all  oironmstanoes  whatever.  The  chief  engi- 
neer is  clothed  with  power  and  instmoted  to  prevent  the  Babcock  engines  fbom  running 
to  firee,  and  the  resolution  provides,  that  the  engineer  shall  "  send  them  and  the  men 
working  them  to  prls<^n."    This  is  an  unimrrantable  stretch  of  power. 

APPEAL  ftt>m  the  Superior  District  Court,  parish  of  Orleans.  Saw' 
Una,  J.  ffomor  dt  Benedict,  for  plain tifGs  and  appellees.  Lcteey  dk 
Butler,  Oharlea  H,  Luzenhurg,  B,  F,  Janets,  city  attorney,  for  defend- 
ants and  appellants. 

Taliaferro,  J.  The  petition  sets  forth  that  the  Teutonia  Insurance 
Company  has,  on  its  own  account,  with  the  view  of  protecting  property 
insured  by  it  against  destruction  by  fire,  brought  into  use  '*  Babcock's 
Fire  Extinguisher,'^  an  engine  of  a  small  order,  which  is  very  useful  in 
the  quick  and  easy  suppression  of  fires  in  many  instances,  particularly 
in  their  incipiency,  owing  to  their  aptitude  for  use  at  a  momeqt's  no* 
tice,  the  rapidity  with  which  they  can  be  transported  to  the  place 
where  a  fire  occurs,  and  the  facility  with  which  they  may  be  worked, 
one  of  the  smaller  class  of  them  being  easily  carried  and  operated  by 
one  man;  that  for  several  years  past  the  company  has,  by  its  agents, 
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ofiased  these  machines  to  be  used  to  great  advantage  in  the  extingaish- 
ment  of  fires — in  some  instances,  by  reaching  buildings  on  fire  before 
the  large  fire  engines  coald  be  run  to  the  place  required,  owing  to  a 
bad  state  of  roads  and  other  impediments  sometimes  occurring;  that 
the  plaintiffs  have  for  some  time  caused  these  engines  to  be  used  at 
fires  together  with  the  common  fire  engines  used  by  the  fire  companies, 
and  with  tlieir  consent  and  approval,  and  in  all  such  oases,  subordin- 
ately  to  and  under  the  direction  of  the  engineer  controlling  and  direct- 
ing the  operations  at  fires.  The  plaintiffs  complain  that  on  or  about 
the  twenty-sixth  of  January,  1875,  *'  The  Firemen*s  Charitable  Abso- 
ciation/'  availing  itself  of  the  exclusive  right  vested  in  it  by  an  ordi- 
nance of  the  city  of  New  Orleans  to  control  and  direct  the  means  to  be 
used  in  the  extinguishment  of  fires,  and  the  members  of  which  associa- 
tion being  actuated  by  malice  toward  the  petitioners,  and  with  the  in- 
tent of  injuring  them,  did  adopt  the  following  resolution,  viz: 
**Ite8olved,  That  the  Chief  Engineer  of  the  Fire  Department,  Thomas 

«  

O'Connor,  be  instructed  to  prevent  the  Babcock  engines  from  running 
to  fires,  and,  if  they  persist,  to  send  them  and  the  men  working  them 
to  prison." 

The  plaintiffs  aver  that  about  that  time,  at  a  fire  on  First  street, 
several  of  the  Babcock  engines  were  pushed  on  in  advance  of  the 
regular  fire  department's  engines,  and  were  being  successfully  used 
against  the  progress  of  the  fire  when  the  men  working  the  Babcock 
engines  were  interrupted  by  the  Chief  Engineer  of  the  Firemen's 
Charitable  Association,  at  whose  request  and  by  whose  direction  the 
men  so  engaged  in  operating  the  Babcock  engines  were  arrested  by 
certain  officers  of  the  Metropolitan  police  force  and  sent  to  the  lock-up 
of  the  Fourth  Municipal  Police  Court,  where  charges  were  preferred 
against  them  of  violating  said  city  ordinance  No.  1210  by  the  said  Chief 
Engineer  O'Connor,  which  they  were  bound  over  to  answer  by  the 
judge  of  that  court. 

The  plaintiffs  charge  that  the  city  is  without  authority  to  confer 
upon  the  said  association  such  exclusive  right  under  its  charter,  and 
that  the  same  is  repugnant  to  the  principles  of  common  equity  and 
subversive  of  the  same. 

The  plaintiffs  aver  they  have  sustained  great  damage  by  the  action 
of  the  said  Chief  Engineer  O'Connor,  the  Firemen's  Charitable  Associa- 
tion and  the  Metropolitan  police  force,  and  in  the  full  sum  of  one  thou- 
sand dollars,  for  which  said  parties  are  liable  in  aolido;  that  said  parties 
threaten  and  intend  to  further  carry  out  the  aforesaid  resolution  and  to 
prevent  plaintiffs  from  using  said  extinguisher;  that  said  action  will 
cause  them  irreparable  injury,  and  that  a  writ  of  injunction  is  neces- 
sary to  protect  the  plaintiffs'  rights  in  the  premises. 
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The  plaintiffs  prayed  that  a  writ  of  injanctioo  issue  to  restrain  the 
defendants  from  interfering  with  them  in  the  premises,  and  they  pray 
judgment  in  soUdo  against  them  for  one  thousand  dollars  as  damages 
and  all  co8t«  of  suit. 

An  ipjanction  was  granted  as  prayed  for. 

The  Firemen's  Charitable  Association  and  Thomas  O'Connor,  Chief 
Engineer,  answered,  denying  generally  and  specially  all  the  allega- 
tions of  the  plaintiffs'  petition.  They  assert  the  right  of  the  State  to 
confer  the  exclusive  power  and  authority  oyer  the  snbiect  of  fires  to 
the  municipal  corporation  of  New  Orleans;  that  the  State  has  by  the 
eity  charter  granted  that  exclusive  power  to  the  corporation  over  the 
subject,  and  that  the  city,  in  its  contract  with  the  Firemen's  Charitable 
Association  to  extinguish  fires,  has  conferred,  as  it  had  a  right  to  do, 
upon  the  said  association  the  authority  complained  of  by  plaintiffs. 

The  defendants  answer  further  that  the  Babcock  Fire  Extinguisher, 
in  none  of  its  sizes,  shapes  and  forms,  is  effectual  in  extinguishing  fire 
or  potting  out  flame,  except  in  its  incipient  stage,  and  owing  to  the 
very  limited  benefit  arising  at  any  time  and  under  any  circumstances 
from  the  use  of  such  machine,  the  employment  thereof  at  fires,  where 
its  presence  is  calculated  to  produce  certain  injurious  results,  is  not 
only  inexpedient,  but  improper,  and  ought  not  to  be  sustained  by  the 
court. 

The  defendants  set  forth  at  length  the  provisions  of  the  city  charter 
on  the  subject  of  the  extinguishment  of  fires  within  its  incorporated 
limito,  and  claiming  the  city's  right  to  a^opt  any  and  all  proper  rules 
in  relation  thereto. 

The  defendants  set  up  a  reconventional  demand  against  the  plaintiffs 
of  five  thousand  dollars,  as  damages  caused  by  the  illegal  acts  and  con- 
duct of  plaintiffs  in  the  premises,  and  by  expense  of  attorneys'  fees, 
which  defendants  have  been  forced  to  incur. 

The  defendants  charge  that  plaintiffs  and  the  Board  of  Underwriters 
and  other  insurance  companies  and  associations  of  New  Orleans  have 
maliciously,  improperly  and  unlawfully  combined  and  confederated 
together  to  embarrass  the  Firemen's  Charitable  Association  and  un- 
justly and  unlawfully  to  bring  about  its  dissolution. 

The  defendants  pray  that  on  the  original  action  judgment  be  ren- 
dered in  their  favor ;  that  plaintiffs  be  cited  to  answer  defendants'  re- 
conventional  demand ;  that  the  injunction  be  dissolved ;  that  defendants 
recover  firom  the  plaintiff:)  five  thousand  dollars,  with  interest  at  five 
per  cent,  per  annum  from  judicial  demand,  with  costs,  etc. 

The  judgment  of  the  lower  court  perpetuated  the  injunction  restrain- 
ing the  Firemen's  Charitable  Association,  and  Thomas  O'Connor,  its 
chief  engineer,  and  the  Board  of  Metropolitan  Police,  from  carrying 


S74  SUPREME  COURT  OP  LOUISIANA, 


Teationia  Insnrainoe  Compvny  ▼.  O'Connor  et  ala. 


into  effect  the  reBolation  of  the  board  of  directors  of  the  said  assoda- 
tioDj  instraoting  ita  chief  engineer  to  prevent  the  Babcock  engines 
from  running  to  fires  and  to  imprison  the  men  working  the  same.  The 
defendants  were  restrained  by  the  judgment  from  interfering  with  the 
plaintiflis'  employes  in  the  use  of  the  Babcock  extinguishers,  as  long  as 
they  do  not  interfere  with  or  impede  the  action  of  the  officers  and 
members  of  the  fire  department.  The  defendants'  reconventional  de- 
mand was  dismissed  with  costs.    The  defendants  have  appealed. 

The  point  made  in  the  defense  is  that,  from  the  nature  of  the  object 
or  purpose  of  extinguishing  fires,  it  is  essential  to  efficient  action  that 
the  means  used,  the  methods  adopted  and  the  physical  efforts  made  in 
resisting  the  terrible  power  of  the  destructive  element  of  fire  should  be 
directed  by  one  mind ;  that  there  should  be  unity  of  action ;  that  the 
power  of  the  fire  engineer  during  the  struggle  should  be  as  complete 
and  absolute  as  that  of  Gsdsar  at  Pharsalia  or  Napoleon  at  Ansterlite ; 
and  that  his  movements  and  operations  should  not  be  impeded  or  in- 
terfered with  by  others  using  different  engines  and  different  methods 
than  his  own,  he  being  the  judge  of  what  constitutes  impedunent  or 
interference. 

We  find  no  objection  to  this  doctrine.  But  we  do  not  understand 
that  the  plaintiffs  assume  the  right  to  use  their  engines  at  fires  where 
the  fire  companies  are  in  action,  otherwise  than  under  the  direction  of 
the  managers  and  subject  to  their  orders.  The  evidence  is  that  the 
Baocock  extinguisher  has  been  often  used  in  this  manner  by  the  con- 
sent and  under  the  control  of  the  directors  at  fires.  The  proof  is  abun- 
dant that  these  engines  are  capable  of  important  services  in  cases 
often  occurring,  where  they  may  hurriedly  be  sent  to  a  house  on  fire  in 
time  to  extinguish  the  fire  before  it  becomes  unmanageable,  and  which 
might  destroy  the  building  before  the  heavier  and  more  tardy  engines 
could  reach  the  spot.  Outstripping  these  in  speed  and  successfully 
performing  the  work  to  be  done  before  their  arrival,  can  not  be  ci^ed 
interfering  with  or  impeding  them  in  the  exercise  of  tibeir  functions. 
It  is,  we  suppose,  true  from  the  testimony,  that  the  gas  used  by  the 
Babcock  extinguisher  is,  within  contracted  limits,  and  in  the  incipient 
stage  of  fires,  most  potent  in  the  destruction  of  flame,  and  may  be  pro. 
ductive  of  incalculable  benefit  in  saving  buildings  from  destruction  by 
its  prompt  and  efficient  use  before  the  fire  gains  the  ascendancy  and 
bids  defiance  to  all  effort  to  suppress  it.  Surely  in  all  such  cases,  and 
we  may  easily  perceive  that  very  many  such  may  occur,  there  can  be 
no  wrong  in  resorting  to  the  use  of  these  engines.  While,  therefore, 
they  are  used,  without,  by  such  use,  interfering  with  or  being  in  the 
way  of  the  operations  of  the  fire  department,  the  plaintiffs  or  others 
may  lawfully  use  them  without  incurring  responsibility. 
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We  mnBt  regard  the  resolution  of  the  board  of  directors  of  the  Fire- 
men's Charitable  Association,  passed  on  the  twenty-sixth  of  Janaary, 
1875,  as  more  stringent  and  sweeping  than  it  had  the  right  to  pass*  Its 
purport  is  to  abolish  the  use  of  the  Baboock  eztingaisher  within  the 
limits  of  the  city  of  New  Orleans,  nnder  any  and  all  droomstances 
whateyer.  The  chief  engineer  is  clothed  with  power  and  instracted 
^'to  prevent  the  Babcock  engines  from  ronning  to  fires,"  and  the  reso- 
lotion  provides  that,  if  they  persist,  the  engineer  shall  "  send  them 
and  the  men  working  thern^  to  prison.''  This  is  an  unwarranted  stretch 
•of  power. 

The  decree  of  the  lower  court  was  properly  rendered. 

Judgment  affirmed. 


No.  5380. 
State  of  Louisiana  v.  Joseph  Huoel. 

In  reply  to  qnestions  propounded  by  the  judge  to  the  Juror,  he  said  that  the  opinion  he  bad 
referred  to  on  hda  voire  dure^  as  haTing  been  formed  at  the  time  of  the  oocurrence,  was 
not  an  opinion,  but  an  impression  which  would  readily  and  easily  yield  to  evidence 
(Strang  evidence),  and  that  he  oonld  go  into  the  Jury  box  and  render  a  verdict  according 
to  the  evidence  In  the  case,  regardless  of  the  impression  referred  to  by  him.  The  ol^ec- 
tion  by  the  defendant  to  this  Juror  was  not  well  founded ;  the  juror  was  not  disqualified. 

There  was  nothing  defeottve  in  the  manner  of  sentencing  the  accused.  The  record  shows 
tbat»  liaving  been  brought  into  court,  "and  having  nothing  to  oflbr  in  arrest  of  Judg- 
ment," he  was  sentenced.  This  sufficiently  shows  that  he  was  asked  if  he  had  anything 
to  say  why  sentence  should  not  be  pronounced  against  him. 

It  was  not  neoeasary  that  the  defendant  should  be  present  when  the  motion  for  a  new  trial 
was  made  and  overruled. 

APPEAL  from  the  Saperior  Criminal  Coart,  parish  of  Orleans. 
Aioehaf  J.  Criminal  case.  A.  P.  Field,  Attorney  G-eneral^  for 
plaintiff  and  appellee.  Henry  G.  dc  John  H.  OasteUanae,  for  defendant 
and  appellant. 

Morgan,  J.  The  accased  was  convicted  of  the  marder  of  his  own 
daughter,  and  the  verdict  being  guilty  ''  without  capital  punishment/' 
was  sentenced  to  imprisonment  for  life. 

In  the  conrt  of  the  first  instance  he  moved  for  a  continuance,  on  the 
groand  that  he  could  not  procure  the  testimony  of  the  captain  of  the 
steamer  Louisiana,  and  other  witnesses,  by  whom  he  expected  to  prove 
that,  on  the  voyage  across  the  ocean,  he  had  been  vigilant  in  attempt- 
ing to  prevent  improper  intimacy  between  his  daughter  and  several 
male  passengers;  that  his  daughter's  honor  was  ^'a  fixed  and  control- 
ling idea  in  his  mind ;"  that  during  a  long  period  of  the  passage  he  was 
a  prey  to  this  gloomy  idea,  and  frequently  spoke  about  it,  saying  that 
he  preferred  to  see  her  dead  than  leading  a  life  of  disgrace  and  prosti- 
intion. 
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If  the  witnesses  had  been  present,  and  had  testified  as  the  appellant 
says  they  would,  it  woald  not  have  constituted  a  defense.  The  judge 
did  not  err  in  refusing  the  continuance. 

The  next  objection  he  urges  is  that  the  juror,  Schwartz,  was  not  a 
good  juror. 

On  his  voir  dire  he  stated  that  ''  from  what  he  had  read  in  the  news- 
papers about  this  case,  at  the  time  of  the  occurrence,  he  had  formed 
an  opinion  and  has  that  opinion  still ;  that  it  would  require  evidence 
to  remove  that  opinion ;  that  he  does  not  consider  weak  evidence  as 
evidence,  but  strong  evidence  he  considers  evidence."  In  reply  to 
questions  propounded  to  him  by  the  judge,  he  says  that  '*  the  opinion 
he  refers  to  as  having  been  formed  at  the  time  of  the  occurrence  waa 
not  an  opinion,  but  an  impression,  which  impression  would  readily  and 
easily  yield  to  evidence  (strong  evidence,  mind),  and  that  he  could  go 
into  the  jury  box  and  render  a  verdict  according  to  the  evidence  in  the 
ease,  regardless  of  the  impression  referred  to  by  him."  The  juror  was 
not  disqualified.    State  vs.  Boyer,  14  An.  462;  23  An.  148. 

We  do  not  find  that  the  chsurge  of  the  judge  was  erroneous.  Neitheir 
do  we  think  that  there  was  any  error  or  informality  in  the  manner  in 
which  the  indictment  was  found  or  returned  to  the  court;  nor  was 
there  anything  defective  in  the  manner  of  sentencing  the  accused.  The 
record  shows  that  having  been  brought  into  court,  and  '*  having 
nothing  to  offer  in  arrest  of  judgment,"  he  was  sentenced.  This  sofi- 
ciently  shows  that  he  was  asked  if  he  had  anything  to  say  why  sen- 
tence should  not  be  pronounced  against  him. 

The  objection  that  he  was  not  present  when  the  motion  for  a  new 
trial  was  made  and  overruled  is  not  tenable.  It  was  not  necessary  that 
he  should  be  present  on  those  occasions. 

Judgment  afl^med. 

Rehearing  refused. 


No.  5556. 
City  of  New  Orleans  v,  Bani^  of  Lafayette. 

The  bonk  of  Lafayette  was  organized  since  the  adoption  of  the  oonstitation  of  1868.  Article 
118  of  that  inBtrament  deolarea  what  property  may  be  exempted  from  taxation.  Any 
law  which  is  in  conflict  with  that  article,  whether  passed  before  or  after  the  adoption  oi 
the  constitution  is  stricken  with  nullity  thereby,  unless  the  law  created  a  contract  with 
the  other  party,  whose  property  is  exempted  before  the  adoption  of  the  oonstitiition. 

APPEAL  from  the  Superior  District  Court,  pariah  of  Orleans.    Haw^ 
kins,  J.    Samuel  P.  Btano,  assistant  city  attorney,  for  plaintiff  and 
appellee.    Breaux,  Fenner  dc  Hall,  for  defendant  and  appellant. 

LuDELiNG;  C.  J.    The  defendant  has  appealed  from  a  judgment  con- 
demning it  to  pay  a  tax  on  its  capital  stock.    The  bank  claims  exemp- 


NEW  ORLEANS,  MAY,  1875.  377 

City  of  New  Orleans  v.  Bank  of  Lafayette. 

tioD  from  tbe  payment  of  muDicipal  taxf-B,  ander  the  act  of  1857,  No. 
192,  which,  it  is  contended,  is  not  repealed  by  the  Revised  Statutes  of 
1870. 

The  bank  was  organized  since  the  adoption  of  the  constitution  of 
1868.  Article  118  of  that  constitution  declares  what  property  the 
General  Assembly  may  exempt  from  taxation;  and  the  property  of 
banks  is  not  included  in  any  of  the  classes  enumerated.  Any  law 
which  is  in  conflict  with  that  article,  whether  passed  before  or  after 
tbe  adoption  of  the  constitution,  is  stricken  with  nullity  thereby,  un- 
less the  law  created  a  contract  with  the  party  whose  property  is  ex- 
empted before  the  adoption  of  the  constitution. 

It  is  therefore  ordered  that  the  judgment  be  affirmed  with  costs  of 
appeal. 


No.  4354. 

Laurent  Julien  v.  Captain  and  Owners  of  Steamer  Wade  Hamp- 
ton. 


have  the  right  to  require  to  be  set  on  shore  safely  while  disembarking,  and  they 
are  not  salijeotod  to  the  hard  lot  of  enconntering  dangers  gotten  np  by  those  whose  bnsi- 
ness  it  is  to  proyide  for  their  safety  in  leaving  the  boat  There  should  be  no  neoeaaity 
existing  for  them  to  look  oat,  or  to  Jamp  fh)m  one  stage  to  another  in  order  to  save  life 
orUmb. 

Commui  carriers  are  bound  to  carry  their  passengers  safely  and  securely,  and  to  use  the 
utmost  care  and  skill  In  the  performance  of  these  duties,  and,  of  course,  they  are  respon- 
sible for  any  even  the  slightest  neglect. 

The  burden  of  proof  Is  on  the  defendants  to  establish  that  there  has  been  no  disregard  what- 
ever of  their  duties,  and  that  the  damage  has  resulted  firom  a  cause  which  human  care 
and  foresight  could  not  prevent. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooky,  J. 
Edward  PhUUpai  for  plaiatiff  and  appellee.  B,  H,  Marr,  for  de- 
fendant and  appellant. 

Taliaferro,  J.  This  action  is  based  upon  a  claim  against  the  de- 
fendants for  twelve  thousand  dollars  damages,  resulting  from  gross 
negligeDce  and  recklessness  on  the  part  of  defendants'  employes  on 
hoard  the  said  boat,  while  in  the  act  of  discharging  a  quantity  of 
6«ight,  whereby  the  plaintiff,  a  passenger  on  the  boat  at  the  time, 
reoeired  severe  bodily  injuries,  one  of  his  legs  being  crushed  and 
broken  in  several  places  rendering  him  a  cripple  for  life. 

The  defendants  deny  that  the  accident  and  injury  complained  of  by 
the  plaintiff  were  caused  by  want  of  care  on  the  part  of  the  defendant's 
agents  or  employes. 

Judgment  was  rendered  in  favor  of  the  plaintiff  for  $1540  and  costs. 

The  defendants  have  appealed. 

The  plaintiff  took  passage  on  board  the  steamer  Wade  Hampton  in 
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April,  1872,  to  return  from  New  Orleans  to  Pointe  Coupee,  the  place  of 
his  residence.  When  the  stoamer  came  to  at  Cook's  Landing,  two 
stages  were  launched  for  the  discharge  of  freight  and  for  the  egress  of 
passengers.  The  water  in  the  river  was  on  a  level  with  the  land,  and, 
consequently,  the  stages  presented  a  very  considerable  declivity  from 
the  boat  to  the  shore.  The  evidence  seems  to  establish  that  while  the 
plaintiff  was  on  the  stage  going  ashore  and  when  within  about  four 
feet  of  the  land,  a  barrel  of  flour,  under  the  guidance  of  one  of  the  deck 
hands,  and  at  that  moment,  about  midway  the  stage,  got  loose  from  his 
hold,  or  was  purposely  let  go,  and  rolled  down  with  great  rapidity, 
striking  the  plaintiff  with  such  force  that  he  was  knocked  down  to  the 
end  of  the  stage,  by  which  one  of  his  legs  was  broken  and  badly 
oifushed,  from  the  effects  of  which  he  was  for  a  length  of  time  confined 
to  his  bed  and  rendered  permanently  lame.  The  Wade  Hampton  was 
at  that  period  a  regular  packet  between  New  Orleans  and  Natohez,  and 
it  appears  that  on  her  arrival  at  Cook's  Landing  that  trip  she  was  con- 
siderably behind  her  time,  and  from  the  drift  of  the  testimony  we  con- 
clude that  perhaps  more  than  the  usual  bustle  and  hurry  were  used  in 
getting  on  shore  the  freight  for  that  landing,  and  that  a  proper  regard 
for  the  safety  of  the  passengers  while  getting  ashore  from  the  boat  wa^ 
not  observed.  There  is,  as  usual,  in  all  cases  of  this  sort,  a  confliction 
of  testimony,  but  the  evidence  is  satisfactory  that  the  serious  injury 
received  by  the  plaintiff  was  the  result  of  a  reckless  disregard  of  bis 
safety  as  a  passenger,  while  he  was  disembarkiog  from  the  boat  and 
without  contributory  negligence  on  his  part.  A  witness  states  tha^ 
after  the  barrel  was  let  loose  some  one  bawled  out :  "  Look  out  !*'  and 
another  witness  was  sure  the  plaintiff  had  time  to  bave  jumped  from 
one  stage  to  the  other  and  escape  injury.  But  passengers  have  the 
right  to  require  to  be  set  on  shore  safely,  and  while  disembarking  they 
are  not  subjected  to  the  hard  lot  of  encountering  dangers  gotten  up  by 
those  whose  business  it  is  to  provide  for  their  safety  in  leaving  the 
boat.  There  should  be  no  necessity  existing  for  them  to  '*  look  oat/' 
or  to  jump  from  one  stage  to  another  in  order  to  save  life  or  limb. 

'*  Common  carriers  are  bound  to  carry  their  passengers  safely  and 
securely,  and  to  use  the  utmost  care  and  skill  in  the  performance  of 
their  duties."  Angell  on  Carriers,  p.  568.  '*And,  of  course,  they  are 
responsible  for  any,  even  the  slightest,  neglect."  2  Greenleaf  £v.  221. 
*'  The  burden  of  proof  is  on  the  defendants  to  establish  that  there  has 
been  no  disregard  whatever  of  their  duties,  and  that  the  damage  has 
resulted  from  a  cause  which  human  care  and  foresight  could  not  pre- 
vent." Angell  on  Com.  Carriers.  The  captain  and  owners  are  re- 
sponsible for  the  acts  of  their  employes.  15  An.  321;  18  La.  490;  2 
An.  654;  11  An.  396;  14  How.  N.  S.  468. 
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The  case  is  folly  made  out*  We  are,  however,  not  inclined  to  enlarge 
the  judgment  as  prayed  for  on  the  part  of  the  plaintiff.  We  do  not 
regard  it  as  exoessive.  It  is  shown  that  when  the  accident  oconired 
the  captain  procured  snrgical  aid  promptly  and  paid  fifty  dollars  for 
theseryioes. 

For  the  reasons  assigned  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  of  the  district  court  be  afGLrmed  with  costs. 

Beheariog  refused. 


No.  3947. 

GxoBGS  E.  Wilkinson  and  Frank  Bbhan  t;.  Joseph  Dalfbrbs  and 

Joshua  M.  Johnston  et  als. 

I3i«  ohaiteier  when  he  haa  oomplete  control  of  the  Teaael,  as  in  thla  case,  ia  pro  hoc  vice 
owner,  as  to  parttes  dealing  with  him  in  saoh  capacity,  bat  he  is  not  such  in  a  contest 
with  the  actual  owners  for  the  valae  of  the  vessel  and  on  the  terms  of  the  charter  party  ^ 
In  sBoh  contest  the  harden  is  on  the  owners  to  prove  the  nesligence  of  the  oharterar. 

The  aathorities  roUed  on  in  this  instance  by  plalntifis  refer  to  the  responsibility  of  owners  as 
sommon  carriers,  and  most  of  them  are  based  on  the  act  of  Congress  declaring  the  fMt 
ai  explosion  to  be  ftiil  pri$na  fade  evidence  of  negligence  on  the  part  of  the  defendant ; 
while  this  is  an  action  by  the  owners  against  their  lessee  for  the  valae  of  the  property 
hired  by  them  to  the  latter.  The  evidence  on  this  occasion  does  not  show  .that  the 
deftandaat  as  lessee  violated  the  obligations  imposed  npon  him  by  article  S710  B.  G.  G. 

APPEAL  from  the  Seyenth  District  Court,  parish  of  Orleans.    Oollen8, 
J.    BenHnek  Bgan,  Bandolph^  Singleton  d  Browne^  for  plain tiflia 
and  appellees.    James  H.  Qrover,  for  J.  M.  Johnston,  defendant  and' 
appellee.    B.  H.  Marr,  for  Dalferes  et  als.,  defendants  and  appellants. 

Howell,  J.  On  the  twentieth  day  of  May,  1870,  the  defendant  Dal- 
feres, with  J.  M.  Johnston  as  his  sarety,  chartered  the  steamboat  Right 
Way  from  the  plaintiffs,  to  be  used  by  him  in  the  Lafoarche  trade  for 
the  term  of  foar  months,  at  the  rate  of  $800  per  month,  payable  in 
adTsnce.  In  the  charter  party  it  was  expressly  agreed  that  the  said 
boat  was  tight,  staanch  and  strong  and  well  and  sufficiently  tackled 
and  appareled,  with  all  things  necessary  for  such  a  vessel  and  the  busi- 
Bess  and  trade  in  which  she  was  to  be  engaged ;  that  the  charterer  was 
to  have  full  control  of  her,  and  at  the  expiration  of  the  charter,  to  re- 
turn her  and  her  appurtenances  to  the  plaintiffs  at  New  Orleans  in 
like  good  order  and  condition  as  when  first  delivered  to  him,  the 
usual  damage,  wear  and  tear,  consequent  upon  navigation  and  acts  of 
God,  fire  and  dangers  of  navigation  excepted. 

About  the  eighteenth  or  twentieth  of  July  following  one  of  the  boil- 
ers exploded  and  the  boat  sank  at  a  landing  in  the  Bayou  Lafourche,  a 
lew  miles  above  Thibodaux.  This  suit  was  instituted  on  twenty-first 
September  same  year  for  the  value  of  the  boat  and  a  balance  of  the 
second  month's  rent  or  hire.  Dalferes  averred  that  nothing  was  due 
&e  plaintifEs,  that  by  the  explosion  and  the  sinking  of  the  boat  the 
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ooDtraot  was  termiDated^  that  in  hiring  the  boat  he  acted  to  the  knowl- 
edge of  plaintifFs  for  the  Coast  and  Lafonrche Packet  Conoipany,  for  whose 
accoaut  she  was  run  ;  that  he  was  not  master  and  not  on  board;  that 
she  was  in  charge  of  competent  and  skillful  officers  as  required  by  the 
law;  that  there  was  no  negligence  or  fault  on  the  part  of  himself  or 
those  in  charge;  that  the  explosion  was  attributable  either  to  the 
defective  condition  of  the  boilers  and  machinery  at  the  date  of  the 
charter,  and  which  required  repairs  immediately  thereafter,  or  some 
other  cause  beyond  the  power  and  control  of  himself  or  those  for 
whom  he  is  answerable,  and  he  called  the  Coast  and  Lafourche  Packet 
Company  in  warranty.  This  companyand  Johnston,  the  suretjj  adopt- 
ed substantially  the  defendants'  answer,  the  latter  averring  that  the 
charter  had  been  transferred  without  his  knowled'^e  or  consent.  The 
defendants  and  warrantors  have  appealed  from  a  judgment  against 
them,  and  the  plaintiffs  from  a  judgment  in  favor  of  Johnston  the 
surety. 

The  plaintiffs'  counsel  say  '^  the  first  question  to  be  determined  i& 
whether  the  words,  'acts  of  Grou,  fire  and  dangers  of  navigation'  which 
were  excepted  in  the  charter  party,  would  cover  a  loss  by  explosion  ?" 
and  they  cite  14  An.  50]  ;  5  R.  138 ;  23  Law  Rep.  277 ;  16  Howard  472; 
24  How.  386;  1  Sprague477;  1  Clifford  322;  6  Wallace  160  and  162; 
1  Parsons  on  Ship,  and  Adm.  257,  as  authority  in  the  negative.  These 
authorities  refer  to  the  responsibility  of  owners  as  common  carriers 
and  most  of  them  are  based  on  the  act  of  Congress  declaring  the  fact 
of  explosion  to  be  full  prima  facie  evidence  of  negligence  on  the  part 
of  the  defendant ;  while  this  is  an  action  by  the  owners  against  their 
lessee  for  the  value  of  the  property  hired  by  them  to  the  latter.  "The 
lessee  is  bound,  first,  to  enjoy  the  thing  leased  as  a  good  administrator 
according  to  the  use  for  which  it  was  intended  by  the  lease;  second,  to 
pay  the  rent  at  the  terms  agreed  on."    R.  C.  C.  2710. 

The  evidence  in  this  case  does  not  show  that  the  defendant  violated 
this  obligation  ;  and  we  think  it  unnecessary  to  go  into  an  analysis  of 
the  conflicting  testimony  in  order  to  ascertain  and  definitively  settle 
upon  the  cause  of  the  explosion  on  scientific  principles. 

The  charterer,  when  he  has  complete  control  of  the  vessel,  as  in  this 
case,  is  pro  hoc  vice  owner  as  to  parties  dealing  with  him  in  such  capa- 
city, but  he  is  not  such  in  a  contest  with  the  actual  owners  tor  the 
value  of  the  vessel  under  the  terms  of  the  charter  party.  In  such 
contest  the  burden  is  on  the  owners  to  prove  the  negligence  of  the 
charterer. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  that  there  be  judgment  in  favor  of  defendant  and  warrantors  with 
costs. 

Rehearing  refused. 
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No.  4841. 

Alfred  Hennen,  Mrs.  A.  M.  Hennen,  Executrix  and  UDiversal  Lega- 
tee, fiabro^ated,  v,  Forgi!.t,  Guillotet  et  al.  Pike,  Brother  & 
Co.,  garoishees. 

Oa  the  day  fixed  for  hearing  on  the  rale  taken  by  plaintiffs  on  the  garnishees  in  this  suit  to 
ihxfw  cacse  why  their  answers  should  not  be  takevi  for  confessed,  an  exception  to  the 
motion  made  by  the  garnishees  for  leave  to  amend  and  explain  said  answers,  was  object- 
ed to  by  plaintiffs  on  the  ground  that  it  was  too  late,  and  overruled  by  the  judge  a  quo. 
There  was  no  error  in  this  ruling. 

Ite  gsrnishees  evinced  no  disposition  to  refuse  or  negleot  to  answer,  or  prevaricate.  Their 
original  answers  were  pot  drawn  as  definitely  as  they  might  have  been,  but  when  read  in 
reference  to  the  manifest  intent  of  the  interrogatories  which  were  addressed  to  them  as 
bsnksisi,  gave  a  negative  response  to  all  the  questions. 

When  s  depositor's  account  with  his  banker  is  closed,  the  inierenoe  is  clear  and  manifest 
that  he  has  no  funds  in  the  liands  of  said  banker. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    iSfauoter, 
J.    B.  B.  Forman,  for  plaintiffs  and  appellants.    Bays  <&  New,  for 
gunishees  and  appellees. 

Howell,  J.  The  plaintiff  having  judgment  against  Victor  Gtorodias 
iBsaed  garnishment  process  against  Pike,  Brother  &  Co.,  and  to  the 
Qsaal  interrogatories  added  a  fourth  and  fifths  to  wit :  Fourth — Does 
not  Victor  Grerodias  keep  an  account  in  your  bank  ?  Fifth — ^Has  not 
Victor  Gkrodias  a  bank  box  or  other  special  deposit  in  your  bank 
Taalt  or  in  your  posession  or  under  your  control,  and  what  are  the 
marks,  numbers  and  value  of  the  same  and  contents,  and  is  not  the 
nme  sufficient  to  satisfy  this  writ  of  execution  f 

The  day  (twenty-fifth  March,  1875)  after  the  service  of  said  inter- 
rogatories the  following  answers  were  filed. 

'*  Now  come  into  court  Pike,  Brother  &  Co.,  bankers,  through  Paul 
Blanc,  one  of  the  firm,  who,  responding  to  the  interrogatories  pro- 
poanded  in  this  case,  says :  First,  second  and  third  interrogatories 
are  ftiswered  under  oaih  as  follows :  Victor  Grerodias  has  kept  an 
account  with  us  but  has  made  no  deposit  since  the  second  day  of 
January  last,  1873.  His  account  with  us  is  closed.  Interrogatory  .5 — We 
bare  on  special  deposit  a  bank  box  in  our  vault,  No.  19:32,  the  property 
of  Victor  Grerodias ;  what  may  be  the  contents  or  value  thereof,  we 
know  not. 

Signed,  PIKE,  BROTHER  &  CO., 

By  Paul  Blanc." 

On  seventeenth  April  the  plaintiff  moved  to  take  the  interrogatories 
for  confessed  and  for  judgment  against  the  garnishees  for  the  full 
amount  of  the  writ  against  Gerodias,  which  the  court  refused,  but  sug- 
gested a  rule  to  show  cause,  and  the  plaintiff,  reserving  a  bill  of  excep- 
tions to  this  ruling,  took  the  rule  on  the  garnishees  to  show  cause  why 
the  interrogatories  one,  two,  three  and  four  should  not  be  taken  as 
confessed,  on  the  ground  that  they  have  failed  to  answer  the  same. 
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On  the  day  fixed  for  hearing^  the  garnishees  asked  leave  to  amend 
and  explain  their  answers,  which  was  allowed,  and  the  plaintiff  ex- 
cepted, because  the  amendments  came  too  late  and  because  the  original 
answers  were  not  responsive  to  the  first  second  and  third  interroga- 
tories, and  the  failure  to  answer  the  second  and  the  fourth  amounted 
to  a  confession,  and  the  garnishees  can  not  explain  or  contradict  saeh 
confession  nor  amend. 

The  amended  answers  are  "  that  they  intended,  in  saying  the  ae- 
count  of  Gerodias  was  closed,  that  said  Grerodias  had  no  funds  what- 
ever in  their  hands  or  under  their  control,  belonging  to  said  Grerodias 
or  in  which  he  had  any  interest  at  the  date  of  the  service  of  said  inter- 
rogatories.   That  they  intended  by  that  answer  to  negatively  reply  to 

> 

interrogatories  one,  two,  three  and  four,  and  to  say  that  they  had  no 
funds  of  said  G^rodias  in  their  hands  or  under  their  control  at  said 
date." 

There  was  judgment  for  the  garnishees  and  plaintiff  appealed. 

We  are  of  opinion  that  there  was  no  error  in  these  rulings.  The 
garnishees  evinced  no  disposition  to  refuse  or  neglect  to  answer  or  to 
prevaricate.  Their  original  answers  were  not  drawn  as  definitely  as 
they  might  have  been,  but  when  read  in  reference  to  the  manifest  in- 
tent of  the  interrogatories  which  were  addressed  to  bankers,  they  show 
a  negative  response  to  all  the  questions.  When  a  depositor's  aooonnt 
with  his  ban'ker  is  closed,  the  inference  is  clear  and  irresistible  that  he 
has  no  funds  in  the  hands  of  the  banker. 

Judgment  affirmed. 


No.  5368. 
Ann  Dalton,  for  the  use  of,  etc.  v.  Succession  of  Patrick  Halpiv. 

A  suit  against  an  adminlBtrator  of  an  estate  for  alimony  by  natural  children  can  not  be 

maintained. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Ussot^ 
J.  Robert  0.  Dugu4,  for  plaintiff  and  appellant.  T,  OUmore  dt 
8anSf  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  The  plaintiff  sues  for  alimony  for  her  children 
from  the  succession  of  their  natural  father. 

The  administrator  excepted  on  the  ground,  amoM  others,  that 
proper  parties  were  not  made.  This  exception  was  maintftined ;  and 
the  plaintiff  appealed. 

In  the  case  of  Drouet  v.  Succession  of  Drouet,  it  was  held  that  a  suit 
against  an  administrator  of  an  estate  for  alimony  by  the  natural  chil- 
dren will  not  be  maintained.    C.  C.  241,  919. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  coort  be 
affirmed  with  costs  of  appeal. 
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No.  4345. 
Heirs  of  John  Seidell  v.  J.  Huppbnbauer.* 

IlMaolof  Congrefls,  July  17, 1888,  to  sappress  inanrreotioii,  etc.,  and  the  joint  reaolution  of 
tbe  aune  date  explanatory  of  it,  are  to  be  constmed  together.  Under  the  two  thus  con- 
stroed,  all  that  ooold  be  sold  by  yirtae  of  a  decree  of  condemnation  and  order  of  sale 
under  the  act  was  a  right  to  the  property  seized,  terminating  with  the  life  of  the  person 
for  whose  offense  it  had  been  seized. 

The  fact  that  sach  person  owned  the  estate  in  fee  simple,  and  that  the  libel  was  against  all 
tiM  ri£^t»  tltlOk  interest  and  estate  of  such  person,  and  that  the  sale  and  Marshal's  deed 
professed  to  oonyey  as  mnch,  does  not  change  the  resnlt. 

Ob  revising  the  decree  of  confiscation  by  the  tribonal  of  last  resort,  the  rights  of  the  parfeiea 
snd  the  questions  at  issue  at  the  time  of  the  libel  and  decree  were  the  subjects  of 
fnqidiy.  The  rights  which  the  plaintlfb  now  assert  were  not  those  at  issue.  They  could 
not  hare  Intervened  in  the  confiscation  proceedings  against  John  Slidell,  to  assert  rights 
which  only  accrued  to  them  long  afterwards,  namely,  on  the  death  of  their  Cnther,  John 
SUdeU 

The  litigation  on  the  writ  of  error  and  the  reyislon  by  the  Supreme  Court  of  the  United 

*  States  only  involved  the  validity  of  the  confiscation.     In  this  instance,  the  question 

is,  are  the  plaintifb  entitled,  under  act  of  Jnly  17,  ISflS,  to  the  property  in  controversy, 

gfaioe  the  death  of  tiietr  fiither,  notwithstanding  there  was  a  valid  confiscation  of  it 

under  said  statute  f    The  question  must  be  decided  in  the  affirmative. 

APPEAL  firom  the  Foarth  District  Coart,  parish  of  Orleans.  TMard^ 
J.  Clarke,  Baiyne  d  Benahmo,  for  plaintiffs  and  appellees.  L, 
Madison  Day,  for  defendant  and  appellant. 

Wilt,  J.  The  plaintiffs,  the  heirs  of  John  Slidell,  sne  the  defend- 
ant for  two  lots  of  ground  and  the  baildings  on  Common  streeti  which 
he  acqaired  under  a  writ  of  venditiam  eoepanas  issued  on  the  judgment 
eondemning  them,  nnder  act  of  Congress  of  July  17.  1862,  as  the  prop- 
erty of  John  Slidell ;  they  also  claim  the  rents  of  said  property  since 
the  death  of  Mr.  Slidell,  July  30,  1871.  There  was  judgment  for 
plaintiffs  and  defendant  has  appealed. 

In  Bigelow  v.  Forrest,  9  Wallace  339,  the  Supreme  Court  of  the 
United  States  decided  that  the  act  of  July  17,  1862,  ''to  suppress 
inMUTection,  to  punish  treason  and  rebellion,  to  seize  and  confiscate 
the  property  of  rebels,  and  for  other  purposes,"  and  the  joint  resolu- 
tion of  the  same  date  explanatory  of  it,  are  to  be  construed  together. 
Under  the  two  thus  construed  all  that  could  be  sold  by  virtue  of  a 
decree  of  oondemnation  and  order  of  sale  under  the  act  was  a  right 
to  the  property  seized,  terminating  with  the  life  of  the  person  for 
whose  offense  it-  had  been  seized.  The  fact  that  such  person  owned 
the  estate  i^ife- simple,  and  that  the  libel  was  against  all  the  right, 
title,  interest,  and  estate  of  such  person,  and  that  the  sale  and  mar- 
shal's deed  professed  to  conyey  as  much,  does  not  change  the  result. 
In  Micou  V.  Day,  Heirs  of  John  Slidell  v.  Brugere  and  the  same  v. 
Heath,  this  court  followed  the  interpretation  of  the  act  of  July  17, 
1802,  given  by  the  Supreme  Court  of  the  United  States  in  Bigelow  v* 
Fonest  and  held  that  the  confiscation  did  not  reach  beyond  the  life  of 
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the  offender.  These  decisions  were,  on  writ  of  error,  affirmed  by  that 
oonrt.  We  regard  the  question  as  settled  and  must  decide  this  case  as 
we  did  those  of  the  same  plaintiffs  against  Brngere  and  Heath.  The 
defendant,  however,  contends  that  as  the  plaintiffs  were  parties  to  the 
writ  of  error  to  the  Circuit  Court  for  the  District  of  Louisiana  and  the 
cases  known  as  the  confiscation  cases,  20  Wallace  104,  they  are  con- 
cluded by  said  decision  from  claiming  that  the  decree  of  condemnation 
only  extended  to  the  life  estate  of  John  Slidell,  because  by  said  judg- 
ment the  decree  of  condemnation  of  the  District  Court  was  ordered  to 
be  affirmed,  which  declared  the  lots  in  question  *'  the  property  of  John 
Slidell'*  etc.,  "  be  and  the  same  is  hereby  condemned  as  forfeited  to 
the  United  States."  This  same  judgment  condemned  also  the  lots 
involved  in  the  suit  of  these  same  plaintiffs  against  Brugere  and  also 
against  Heath — all  of  Slidell's  property  was  confiscated  in  this  same 
decree  rendered  in  the  case  styled  United  States  v.  844  lots  and  16 
squares  of  ground,  the  property  of  John  Slidell  on  the  docket  of  the 
district  court — yet  in  the  cases  mentioned  this  court  held  that  the  con- 
demnation and  sale  only  extended  to  the  life  estate  of  Slidell.  The 
confiscation  in  the  case  of  Benjamin,  under  a  similar  decree,  this 
court  held  in  the  case  of  Micou  v.  Benjamin,  to  extend  only  to  the  life 
estate  of  the  offender.  In  Bigelow  v.  Forrest,  all  "  the  real  property 
mentioned  and  described  in  the  libel"  was  condemned  and  sold,  yet 
the  Supreme  Court  of  the  United  States  decided  that  *' under  the  act 
of  Congress  the  district  court  had  no  power  to  order  a  sale  which 
should  confer  upon  the  purchaser  rights  outlasting  the  life  of  French 
Forrest.    Had  it  done  so  it  would  have  transcended  its  jurisdiction." 

How  the  title  of  the  defendant,  a  purchaser  under  the  same  decree 
and  order  of  sale  as  that  under  which  Brugere  and  Heath  purchased, 
could  acquire  a  better  title  than  they  did,  or  than  that  received  by 
him  at  the  adjudication,  because  of  a  subsequent  revision  and  affirm- 
ance of  the  said  decree  by  the  Supreme  Court  of  the  United  States,  it 
is  difficult  to  imagine.  And  how  the  litigation  of  the  writ  of  error  to 
which  plaintiffs  were  made  parties,  after  the  death  of  their  father, 
John  Slidell,  and  the  decision  maintaining  the  confiscation,  can  estop 
them  from  asserting  rights  which  arose  subsequent  to  the  confiscation 
and  which  under  act  of  July  17,  1862,  were  reserved  to  them  notwith- 
standing the  validity  of  the  confiscation,  it  is  likewise  difficult  to 
understand.  In  revising  the  decree  of  condemnation  the  rights  of  the 
parties  and  the  questions  at  issue  at  the  time  of  the  libel  and  decree 
were  the  subjects  of  inquiry.  The  rights  which  the  plaintiffs  now 
assert  were  not  then  at  issue.  They-  could  not  have  intervened  in  the 
confiscation  proceedings  against  John  Slidell  to  assert  rights  which 
only  accrued  to  them  long  afterward,  namely,  on  the  death  of  their 
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father  John  Slidell.  The  litigation  on  the  writ  of  error  and  the  revis- 
ion  by  the  Sapreme  Coart  of  the  United  States  only  involved  the 
Talidity  of  the  cdnfiscation.  Qere  the  question  is,  are  the  plaintifEs 
entitled  nnder  act  of  July  17,  1862,  to  the  property  since  the  death  of 
their  father,  notwithstanding  there  waff  a  valid  confiscation  of  it  nnder 
said  statnte.  Under  the  decisions  of  this  court  and  the  Sapreme 
Ckmrt  of  the  United  States  in  similar  cases  the  qaestion  mast  be 
decided  in  the  affirmative. 
Judgment  afftrmed. 

*  Cazried  by  writ  of  error  to  the  Sapreme  Court  of  the  United  States. 


No.  5312. 

Mbs.  Janb  H.  H.  Todd  v.  John  Bourke.   Van  Solingen  &  Carpek- 

TERy  called  in  warranty. 

fvm  the  evidence  in  this  caee,  the  relations  of  the  two  defendants  in  warranty  toward  the 
plaintiff  must  be  regarded  as  being  something  more  than  those  of  brokers.  Their  ftinc* 
tlons  and  obligations  did  not  oeaae  npon  merely  brinj^g  together  the  parties  that  wero 
toeontraot  and  leaving  them  to  arrange  their  business  as  they  saw  best.  They  most  b« 
regarded-  in  the  light  of  mandatories  and  as  having  assumed  themselves  this  character, 
in  consequence  of  which  they  were  bonnd  to  use  the  same  diligence  and  precantion  to 
pcevent  inmd  being  praotioed  upon  the  plaintiff,  that  a  prudent  man  would  use  im 
regard  to  his  own  afOuirs.  Their  not  having  done  so,  makes  them  responsible  for  the 
consequences  of  the  fraud  which  they  could  have  detected  and  defeated  by  ordinary 
diligence. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lynohj 
J.  TT.  B.  Lancaster,  for  plaintiff  and  appellee.  Bicha/rd  Shackle- 
ford,  for  defendant  and  appellee.  Braughn,  Buck  d  IHnkelspiel,  and 
Q.  L.  Hall,  for  warrantors  and  appellants. 

Taliaferro,  J.  The  plaintifi  had  twelve  hundred  dollars,  which 
she  was  willing  to  put  out  at  interest  on  mortgage  security,  and  en- 
tered into  an  arrangement  of  the  sort,  as  she  supposed,  with  the  de- 
fendant, Bourke,  through  the  agency  and  advice  of  Van  Solingen  & 
Carpenter,  brokers  engaged  in  real  estate  business,  the  negotiation  of 
mortgages,  and  matters  of  that  kind.  These  brokers  found  that  one 
William  McC.  Jones,  a  notary  public,  had  a  mortgage  note,  purporting 
to  be  signed  by  Bourke,  the  defendant,  by  making  a  cross  mark*  for 
twelve  hundred  dollars,  which  they  were  informed  Bourke  desired  to 
bsve  diaoounted,  McC.  Jones  representing  to  them  that  the  property 
proposed  to  be  mortgaged  was  worth  five  thousand  dollars  and  the 
title  good,  and  the  acts  prepared  to  be  passed  before  him.  The  plain- 
tiff was  informed  of  these  facts,  and  advised  by  the  brokers  to  make  an 
investment  of  her  money  in  the  manner  proposed,  which  she  accordingly 
did,  after  going  to  see  the  property  proposed  to  be  mortgaged  and  on 
26 
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faTther  conference  with  the  brokers  and  the  title  to  the  property  being 
examined  by  an  attorney.  It  tamed  oat  that  the  pretended  note  and 
mortgage  were  forgericB,  gotten  np  by  McC.  Jones^  the  notary,  who, 
Bome  time  after  this  operation ,  abpoonded  with  the  money  which  he 
had  pretendingly  received  for  Boarke. 

The  plaintiff  bronght  this  sait  against  Boarke  on  the  note  she  re- 
ceived, and,  sabseqaently,  in  an  amended  petition,  called  Van  Solingen 
&  Carpenter  in  warranty.  Jndgment  was  rendered  in  favor  of  Boarke, 
bat  in  favor  of  the  plaintiff  against  Van  Soliogen  &  Carpenter,  in  9oUdo, 
for  twelve  hundred  dollars,  with  interest,  etc.,  and  they  prosecate  this 
appeal. 

A  Bolation  of  this  case  depends  mainly  apon  the  oondasions  to  be 
drawn  from  the  evidence,  and  that  is  conflicting.  The  plaintiff  herself 
her  sister  and  father  testify  on  her  behalf,  and  the  brokers  in  their  own 
behalf. 

The  brokers  say  in  their  evidence  that  they  knew  nothing  of  their 
own  knowledge  of  Boarke,  whose  note  was  to  be  disconnted,  nor  of  the 
property  to  be  mortgaged,  bat  derived  their  knowledge  from  McC. 
Jones,  with  whom  they  had  freqaent  basiness  transactions,  and  in 
whose  integrity  they  had  always  implicitly  confided.  They  both  flatly 
deny  that  they  ever  told  the  plaintiff  they  were  well  acquainted  with 
Boarke.  The  plaintiff  is  equally  as  positive  in  asserting  that  Carpenter 
was  asked  by  her  if  he  knew  Boarke,  and  that  he  replied  he  did ;  that 
Bourke  was  a  man  of  the  highest  reputation,  a  man  he  would  trust 
with  any  amount  of  money.  The  plaintiff's  sister  is  equally  positive 
in  her  statement  that  Van  Solingen  told  her  that  he  knew  this  man 
Bourke  very  well,  but  be  said :  '*  When  you  go  to  look  at  the  house, 
you  must  not  go  in,  because  Mr.  Bourke  was  a  very  proud  man,  and 
he  did  not  want  any  person  in  the  neighborhood  to  know  he  was  bor- 
rowing money."  The  plaintiff^s  father  is  equally  positive  in  his  state- 
ment that  he  asked  Carpenter  if  he  knew  Bourke,  and  that  he  answered 
he  knew  him  perfectly,  and  that  be  knew  the  property. 

If  we  attach  credit  to  the  statements  of  the  plaintiff  and  those  of  her 
sister,  we  must  infer  that  the  brokers  used  persuasive  means  to  induce 
the  plaintiff  to  make  the  investment,  and  even  a  doubt  might  ariae 
whether  they  did  not  take  the  initiative  in  the  matter  of  making  the 
investment.  When  placed  upon  the  stand  as  a  witness  and  being  in- 
structed by  the  attorney  to  tell  all  that  traaspired  between  herself  and 
the  brokers  in  regard  to  investing  her  money,  the  plaintiff  said:  '*! 
was  advised  by  them,  who  knew  I  had  this  money,  to  invest  it — ^that  it 
would  be  much  better  to  put  it  out  on  a  mortgage  and  to  get  interest. 
They  advised  me  to  do  this  in  the  capacity  of  friends,  as  they  had 
known  my  family  for  years,  as  well  as  myself.    I  told  Mr.  Carpenter 
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Uiat  I  did  not  wiah  to  invest  the  money  in  anything,  and  I  would 
rather  keep  it  and  get  no  interest.  He  then  stated  that  it  was  not  per- 
fectly safe  to  keep  money  in  that  manner.  I  told  him  we  had  had  so 
maoh  trouble  that  I  woald  rather  keep  my  money;  that  I  had  worked 
hard  for  it.  He  said  no,  that  there  would  be  no  trouble^  and  that  he 
would  see  that  all  was  perfectly  safe ;  that  he  would  see  to  it  as  if  it 
was  for  his  own  daughter,  and  that  it  would  be  perfectly  right.  He 
told  me  to  go  and  look  at  the  property,  as  it  was  very  seldom  that  one 
ooold  find  an  opportunity  to  loan  out  so  small  an  amount  on  good  mort- 
gages. He  cautioned  me  before  going  to  look  at  the  property  not  to 
enter  the  house,  because  the  gentleman  who  wished  to  borrow  did  not 
want  it  known  that  he  was  borrowing  money,  and  that  he  was  a  very 
proud  man ;  that  we  could  look  at  the  house  from  the  outside  and  see 
that  it  was  fully  worth  that  amount  of  money.''  «  •  • 

^'  So  we  went  the  next  day  to  Van  Solingen  &  Carpenter  to  pay  the 
moneyfor  the  note.  1  then  noticed  that  the  man,  John  Bonrke,  signed 
his  name  with  a  mark.  1  thought  it  very  strange  that  a  proud  man,  as 
he  was  represented  to  be,  was  not  able  to  sign  his  name,  and  I  said  to 
Mr.  Carpenter:  'This  man  signs  his  name  with  a  mark.'  He  said  yes. 
Isaid  it  is  very  strange,  being  such  a  proud  man,  that  he  should  sign 
his  name  with  a  mark."  *  •  •  •  •  • 

''I  would  like  to  see  the  man  who  made  that  mark ;  there  is  nothing  to 
prove  that  it  is  his  mark.  I  said :  '  Did  you  see  him  sign  the  mark  V 
and  Mr.  Carpenter  said  yes.  Then  I  said :  Very  well;  if  you  saw 
him  make  the  mark  it  is  all  right.  I  rely  on  your  word.  I  believe 
you  are  a  friend  of  mine,  and  if  anything  was  wrong  you  would  tell 
me.  The  money  was  then  paid.  Mr.  Van  Solingen  also  advised  me 
to  do  it." 

The  plaintiff's  sister  testifies  in  this  manner :  "  I  had  a  property, 
and  at  the  time  there  was  a  note  coming  due  on  it.  Messrs.  Van  Solin- 
gen &  Carpenter  were  the  agents  to  procure  more  money  on  it.  I  let 
the  property  I  had  go ;  it  was  sold  by  the  sheriff,  and  this  Messrs.  Van 
Solingen  &;>  Carpenter  knew,  and  that  we  had  the  money.  Mr.  Van 
Solingen  came  up  to  the  house,  and  he  said  to  me :  I  have  a  splendid 
piece  of  property  for  you  to  invest  your  money  in.  It  was  much  safer 
to  invest  it  than  to  keep  it  idle,  aend  also  to  keep  it  in  the  house."  *  *  * 
''When  the  note  became  due,  I  told  her  (the  sister)  it  was  time  to 
renew  the  insurance.  She  went  down  to  Van  Solingen  &  Carpenter 
to  see  about  it.  The  moment  I  went  in,  Mr.  Van  Solingen  said :  '  I 
never  liked  that  Mr.  McC.  Jones,  and,'  he  says,  '  he  was  put  in  the 
Louisiana  Retreat  for  drinking.'  "**•*• 
"When  I  went  to  Messrs.  Van  Solingen  &  Carpenter  they  acted  very 
Btruige;  they  did  not  wish  to  interest  themselves  in  the  case  at  all." 
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Then  there  is  the  father's  testimoDy,  corroborating  in  several  im- 
portant particulars  the  statements  of  the  two  daughters.  He  says  that 
he  dissuaded  the  plaintiff  from  making  the  investment  ^  that  he  thought 
it  a  bad  investment  for  a  young  lady  to  have  anything  to  do  with  mort- 
gagesy  and  told  her  she  had  better  not;  but  she  held  out  that  Mr.  Car- 
penter had  said  this  and  that,  and  what  great  good  we  could  do  this 
man  and  Carpenter.  The  statement  of  this  witness  is  that  he  went  to 
the  office  of  Van  Solingen  &  Carpenter  for  the  purpose  of  asking  a  few 
business  questions  relative  to  the  mortgage.  The  record  shows  that  he 
made  special  inquiries  of  Carpenter  as  to  the  object  and  purport  of  the 
mortgage ;  whether  he  knew  the  party  with  whom  they  were  to  deai, 
and  if  he  knew  the  property.  He  inquired  of  him  if  there  was  an  ab- 
stract of  the  title;  that  after  the  thing  was  talked  over,  Carpenter 
said  the  deeds,and  everything  were  correct,  and  that  he  would  attend 
to  the  insurance  being  made  out  in  his  daughter's  name.  He  then 
says  he  asked  Carpenter  if  he  was  present  and  saw  these  deeds  signed 
in  the  notary's  office,  and  he  said  he  was.  My  daughter,  he  continues, 
bad  previously  asked  him  as  to  the  signature  of  Mr.  Bourke  being 
made  with  a  cross  or  mark.  Mr.  Van  Solingen  said  that  he  was  so  well 
acquainted  with  the  man  that  there  was  not  the  slightest  or  most  re- 
mote danger.  This  witness,  after  much  detail,  says :  ''  The  substance 
of  the  whole  conversation  was  just  simply  this,  that  tbey  vouched  for 
the  correctness  and  honesty,  and  uprightness  of  the  mortgage ;  that 
they  had  known  this  man  for  years ;  that  he  was  above  reproach,  and 
there  would  be  no  difficulty  in  getting  the  money  when  the  mortgage 
fell  due." 

Here  then  are  three  witnesses,  two  of  whom  have  no  direct  interest 
in  the  case  against  two  who  have.  In  regard  to  the  plaintiff  we  must 
bear  in  mind  that  she  is  a  young  woman  obviously  ignorant  and  un- 
skilled in  negotiations  of  the  kind,  evidently  distrustful  and  hesitat- 
ing, and  at  first,  unwilling  even,  to  make  an  investment,  fearful  of 
risking  a  loss  of  her  money.  That  state  of  feeling  and  a  disposition 
of  that  sort,  it  was  natural  to  expect  in  a  female  of  her  years,  wholly 
inexperienced  in  making  investments  of  money.  All  the  particulars 
of  the  negotiations  that  occurred  in  making  this  instrument  are 
detailed  by  tlie  two  sisters  at  considerable  length,  and  the  circum- 
stances under  which  they  were  made  are  given  with  minuteness.  This 
was  to  be  expected.  The  lending  out  of  $1200,  all  the  plaintiff's  money, 
was  to  her  a  very  important  matter,  and  it  is  not  to  be  wondered  at 
that  the  circumstances  attending  the  act  created  durable  impressiona 
upon  her  mind.  More  reliance,  we  should  be  inclined  to  think,  might 
be  placed  on  the  memories  of  those  two  witnesses  in  regard  to  aU  that 
occurred  during  the  transaction,  than  upon  those  of  the  brokers,  who. 
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is  the  midst  of  other  busineas,  perhaps  of  maoh  greater  magnitude  and 
importance,  were  not  so  exdasively  absorbed  in  thinking  of  this  single 
sabjeot. 

There  ia  no  good  reason  why  the  statements  of  these  three  witnesseis, 
iBTolyiDg  no  contradictions,  betraying  no  want  of  consistency,  and 
bdng  plain,  simple  and  natural,  should  be  disregarded,  because  they 
aieao  eurtly  contradicted  by  the  brokers  testifying  in  their  own  behalf. 
We  saast,  firom  the  evidence,  regard  the  relations  of  these  two  defend- 
Hits  toward  the  plaintiff  as  being  something  more  than  those  of  brokers. 
Their  functions  and  obligations  did  not  cease  upon  merely  bringing 
together  the  parties  that  were  to  contract  and  leaving  them  to  arrange 
tfadr  bnbiness  as  they  saw  best'.  We  must  regard  them  in  the  light  of 
maadatOrieB,  and  as  having  assumed  the  character  themselves,  that 
they  were  boond  to  use  the  same  diligence  and  precaution  to  prevent 
fraud  being  practiced  upon  the  plaintiff  that  a  prudent  person  would 
nae  in  regard  to  his  own  affairs. 

The  evidence  justifies  the  conclusion  that  they  evinced  an  unusual 
desire  that  the  investment  should  be  made ;  that  they  were  persistent 
in  their  recommendations  to  the  plaintiff  to  invest  her  money,  assuring 
her  of  the  safety  and  advantage  to  her  of  the  operation.  They  more- 
over assumed  the  responsibility  of  giving  their  personal  attention  to 
the  transaction,  and  seeing  that  everything  should  be  fully  and  cor- 
rectly done  to  render  it  safe  and  beyond  all  hazard.  Upon  these  assur- 
ances alone,  and  looking  to  them  for  their  fulfillment,  we  are  satisfied, 
the  plaintiff  was  induced  to  lend  her  money.  True,  it  is  shown  that 
they  advised  that  the  title  should  be  examined,  and  were  instrumental 
in  employing  an  attorney  to  do  it;  but  no  examination  or  scrutiny  was 
made  of  the  note,  the  mortgage,  the  transfer  of  the  policy  of  insurance, 
nor  of  the  mortgage  certificate,  if  there  were  one.  Four  forgeries  were 
necessary  in  the  transaction  to  carry  it  out — Bourke's  signature  to  the 
note,  bis  signature  to  the  mortgage,  his  signature  to  the  transfer  of  the 
policy  of  insurance,  and  the  recorder's  signature  to  the  certificate  of 
mortgage.  The  forged  act  of  mortgage  contains  a  clause  reciting  that 
"  according  to  the  annexed  certificate  of  the  recorder  of  mortgages  in 
and  for  the  city  and  parish,  dated  this  day,  it  will  appear  that  said 
property  is  free  of  all  incumbrance  in  the  name  of  the  mortgageor.'' 
Now,  the  brokers  knew  that  the  money  to  be  advanced  by  the  plaintiff 
was  to  pay  off  a  mortgage  then  existing,  made  by  Bourke.  It  is  clear 
that  a  circumspect  examination  of  these  papers  would  have  developed 
the  fraud  intended,  and  have  saved  the  plaintiff  from  being  made  the 
▼ictim  of  it.  Yet,  these  defendants  chose  to  rely  implicitly  upon  the 
integrity  of  the  notary,  of  whom,  after  the  fraud  became  known,  one  of 
them  said  he  "never  thought  much  of  this  McC.  Jones.''    The  purpose 
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of  MoC.  Jones  in  having  Boorke's  hoase  and  premises  examined  with- 
out his  knowledge  or  that  of  his  tenants  was  sufficiently  explained 
after  the  perpetration  of  the  fraud.  His  solicitude  that  the  equanimity 
of  Bourke's  tenants  should  not  be  disturbed  by  persons  interested  in 
knowing  the  value  of  the  property,  instead  of  exciting  suspicion  in  the 
minds  of  the  brokers,  was  appreciated  by  one  of  them  at  least,  for  Van 
Solingen^  when  interrogated  as  to  whether  or  not  he  advised  the  plain- 
tiff and  her  sister,  when  they  went  to  look  at  the  property,  not  to  go 
inside  of  the  house  because  Mr.  Bourke  was  a  very  proud  man  and  did 
not  wish  it  known  in  the  neighborhood  that  he  was  borrowing  moneiy, 
answered  '*  that  MoC.  Jones  stated  he  did  not  wish  the  tenants  dis- 
turbed any  more  than  was  necessary."  To  the  question :  ^'  Did  you 
tell  them  that  f"  he  answered :  ^*  It  is  very  probable  that  I  told  them 
what  Mr.  Jones  stated  to  me." 

We  have  attentively  reviewed  the  evidence  found  in  this  suit,  and 
think  it  sustains  the  judgment  appealed  from. 

The  ^ase  of  Buddeoke  t;.  A.  &  A.  Harris,  20  An.  563,  presented  on 
the  part  of  the  defendants  as  sustaining  them,  is  not  a  parallel  case 
with  this  one. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs. 


Howell,  J.,  dMsenting,  On  third  November^  1873,  plaintiff  as  holder 
of  a  note  of  $1200,  dated  twenty-third  of  August  and  due  at  one  year 
from  date,  and  mortgagee  in  the  act  of  mortgage  executed  to  secure 
its  payment,  sued  the  defendant  as  maker  of  said  note,  and  asked  that 
the  mortgage  be  enforced.  The  defendant  answered  denying  having 
executed  or  signed  the  note  or  act  of  mortgage,  and  denying  any  in- 
debtedness to  plaintiff,  whereupon  she  filed  an  amended  petition  alleg- 
ing that  she  received  the  note  from  Van  Solingen  &  Carpenter,  a  firm 
of  brokers,  composed  of  H.  M.  Van  Solingen  and  John  C.  Carpenter, 
who  represented  the  note  to  be  good  and  genuine,  and  received  from 
her  the  fall  value  thereof;  that  relying  entirely  upon  their  skill  and 
correctness  as  brokers  and  paying  them  for  their  services^  she  made  no 
personal  effort  to  ascertain  the  genuineness  of  the  note  or  mortgi^ge; 
that  they  undertook  to  give  her  a  perfectly  good  investment  for  her 
money,  but  they  were  guilty  of  gross  neglect  or  incompetency;  and  that 
by  virtue  of  their  employment,  and  expressly  or  verbally,  guaranteed 
the  note  as  such,  and  are  bound  to  her  as  warrantors,  and  she  called 
them  in  warranty. 

They  filed  a  general  denial,  and  after  hearing  evidence  the  court  a 
qua  rendered  judgment  dismissing  the  suit  as  to  defendant  Bourke,  and 
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against  Van  Solingen  &  Carpenter  as  warrantors  for  the  amoant  of  the 
Doterfrom  which  they  appealed. 

The  material  facts,  according  to  my  estimate  of  the  testimony,  are. 
that  one  William  McC.  Jones,  a  notary  public,  informed  the  appellants 
that  Bonrke  wished  to  effect  a  loan  of  91200  on  a  mortgage  upon  a 
certain  piece  of  property  worth  (5000;  they  stated  to  him  that  they 
knew  a  party  who  wished  to  invest  sach  an  amoant,  bat  it  mast  be  a 
good  and  secare  investment;  the  notary  gave  a  description  of  the 
property,  and  the  appellants  saw  and  advised  plaintiff  to  examine  it, 
whieh  she  did,  and  expressed  herself  satisfied  as  to  its  valae;  the 
notary  then  left  the  pi^[>ers  prepared  by  him  with  appellants,  who  ad- 
Tued  plaintiff  to  employ  a  lawyer  to  examine  the  titles,  which  was 
done,  and  the  lawyer  reported  favorably,  and  the  matter  was  closed  at 
the  offtce  of  the  appellants  by  the  delivery  of  the  note  to  the  plaintiff 
md  the  money  to  the  notary.  A  few  days  before  the  maturity  of  the 
note  plaintiff  called  on  one  of  the  appellants,  who  advised  her,  as  the 
note  was  not  in  bank,  to  notify  Boarke  that  it  was  about  to  mature. 
She  called  on  him,  never  having  seen  him  before,  and  he  denied  owing 
Booh  a  note.  She  informed  appellants,  and  one  of  them  went  with  her 
to  see  the  notary ;  but  learned  from  a  Mr.  T.  S.  Elder,  with  whom  it 
leems  the  notary  kept  his  office,  that  the  notary  had  left,  and  he.  El- 
der, feared  it  was  a  trick  or  fraud  similar  to  those  he  had  perpetrated 
against  other  parties,  whom  he  named.  Bourke  testified  that  he  did 
not  execute  the  note  or  mortgage  in  suit.  There  is  no  proof  that  the 
H^pellants  bound  themselves  personally  for  the  debt.  The  statements 
of  the  plaintiff,  her  sister  and  father,  as  to  what  the  brokers  said  about 
tiie  defendant,  Bourke,  and  the  nature  of  his  credit  and  the  note,  do 
not,  in  my  opinion,  make  the  brokers  the  guarantors  of  the  notary,  or 
the  genuineness  of  the  note  and  mortgage,  as  they  are  not  shown  to 
have  had  any  knowledge  or  suspicion  of  the  fraud;  and  the  question  is, 
are  they  liable  as  warrantors  or  guarantors,  as  charged  ? 

A  broker  or  intermediary  is  he  who  is  employed  to  negotiate  a  matter 
between  two  parties,  and  for  that  reason  is  considered  the  mandatory 
of  both.  His  obligations  are  similar  to  those  of  an  ordinary  mandatory, 
with  this  difference,  that  his  engagement  is  double^  and  requires  that 
he  shoold  observe  the  same  fidelity  to  all  parties,  and  not  favor  one 
more  than  the  other.  He  is  not  responsible  for  the  events  which  arise 
in  the  affairs  in  which  he  is  employed;  he  is  only,  as  other  agents, 
answerable  for  fraud  or  faults.  Except  in  case  of  fraud,  he  is  not  an- 
swerable for  the  insolvency  of  those  to  whom  he  procures  sales  or 
loans,  although  he  receives  a  reward  for  his  agency  and  speaks  in  favor 
of  him  who  buys  or  borrows.  Commercial  and  money  brokers,  besides 
the  obligations  which  they  incur  in  common  with  other  agents,  have 
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tb^ir  dntiea  prescribed  by  the  laws  regalating  commerce.  B.  C.  €., 
articles  8016,  3020. 

la  this  case,  I  think  the  evidence  does  not  establish  fraud  or  fault  on 
tbe  part  of  the  appellants.  They  with  others  had  confidence  in  the 
notary,  who  np  to  about  the  maturity  of  the  note  in  suit,  bore  a  good 
reputation  in  the  community,  and  the  transaction  was  conducted  as  was 
usual  in  similar  transactions.  They  acted  with  the  fidelity  of  ordinary 
mandatories,  and  are  not  responsible  to  plaintiff,  as  charged. 

For  these  reasons  I  distant* 

lir.  Justice  Wyly  concurain  this  dissenting  opinion. 

Behearing  refused. 


No.  3547. 

JOHK  Si.  AND  LOUXSSI  SkIUNBR'  V.   WlXXIAM  C.  SiBLBT. 

WliBtber,  in  tSiis  instance,  the  tutrix  was  indebted  or  not  to  her  minor  ohfldiran,  i»a : 

of  indiifeDence,  inasmnch  aa  their  mortgage  waa  not  reoorded,  aa  leqnired,  hf  the  fixvfeot 
January,  1870^  bat  only  on  the  ninth  of  Hay  of  said  year. 

APPEAL  from  the  Seventh  Disltriot  Court,  pansb  of  Orleans.  Oei- 
.  Un»i  J.  JBreamxt  Fenner  d  Mali,,  for  plaintifBB  and  appellees.  Campr 
MIk  Sjpofford  (fi  Oaanj^eiU,  for  defendant  Sibley.  Ou8t<wua  Schmidt^  for 
Aftla^  Gallier  and  Esterbrook,  called  in  warranty,  and  appellants. 

MoBGAN,  J.  Petitioners  allege  that  their  mother,  their  tutrix,  owes 
tbAm  $669  22,  according  to  her  account  filed  in  the  Second  District 
Court  of  New  Orleans  on  the  twenty-third  of  April,  1859 ;  that  on  the 
twenty "^sixth  of  September,  their  mother  acquired  a  house  and  lot  at 
t|ifi  comer  of  Bampart  and  Customhouse  streets,  in  this  city,  which  iA 
now  in  possession  of  the  defendant.  They  claim  a  tacit  mortgage  upon 
t]xiB  property  to  the  extent  of  their  mother's  indebtedness  to  them,  and, 
after  due  notice,  seek  to  have  the  same  recognized,  and  ask  that  the 
defendant  be  ordered  to  pay  them  the  amount  due,  or,  in  defenlt 
thereof,  that  the  property  be  sold  to  pay  the  same. 

The  defendant  answered,  calling  Mrs.  John  Gauche,  the  represen- 
tative of  John  Gauche's  estate,  from  whom  he  purchased,  in  warraniy. 
Mrs.  Gauche  called  in  Gallier  and  Esterbrook,  from  whom  John  Gauehe. 
purchased. 

Mrs.  Gallier,  representing  her  husband  deceased,  denied  that  there 
existed  at  the  time  of  the  sale  any  mortgage  on  the  property  in  favor 
of  the  plaintiffs,  and  that  the  mother's  acknowledgment  of  the  same  is 
£alse  and  fraudulent. 

Esterbrook  makes  the  same  answer.  There  was  a  judgment  in  &vor 
c£  the  plaintiffs,  and  against  the  warrantors  seriatim,  Messrs.  Gallier 
and  Esterbrook  appeaL 
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Whether  the  tatriz  was  or  was  not  indebted  to  her  minor  children  is 
a  matter  of  indifference,  inasmuch  as  their  mortgage  was  not  recorded 
by  the  first  of  January,  1870.  It  was  only  recorded  on  the  ninth  of 
May,  1870. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
ihe  district  court  be  avoided,  annulled  and  reversed  as  regards  the  ap- 
pellants, and  that  there  be  judgment  in  their  iavor,  with  costs  in  both 
eoorts. 

Behearing  refused. 


No.  5595. 

Statb  of  Louisiana  v..  Ned  Taylor. 

Hie  reoord  shows  the  aocnsed  -was  present  dnxing  the  trial,  that  he  was  arraiKned  and 
pleaded  not  guilty.    Kothing  more  was  necessary. 

TbetEuiaeript,  which  is  very  badly  made  up,  does  not  show  that  the  aoonsed  was  asked  if 
be  had  anything  to  say  why  Judgment  should  not  be  pronounced  against  him.  It  is  not 
considered  that  this  ceremony  is  necessary,  though  usual  and  perhaps  prudent,  in  cases 
not  capitaL 

the  regular  venire  drawn  for  the  term  was  set  aside  on  the  ol^iJeotions  urged  by  defendant, 
Ibat  It  had  been  drawn  under  the  act  of  1873  instead  of  that  of  1868,  and  the  special 
venire  shows  that  it  was  drawn  under  an  order  of  the  Judge  commanding  the  same.  The 
defendant's  ol^ection  to  the  drawing  of  the  Jury  can  not  be  maintained. 

Xhe  refusal  of  the  Judge  a  quo  to  permit  the  accused  to  contradict  the  official  acts  of  the 
derk  by  his  parol  evidence  was  proper. 

APPEAL  from  the  Fourth  Judicial  District  Court,  parish  of  As- 
cension. FlagQi  J»  Criminal  case.  M.  Marks,  District  Attomey» 
fior  the  State,  appellee.   Nichols  A  Fugh,  for  defendant  and  appellant. 

LuDBLiNO,  C.  J.  The  defendant  and  appellant  in  the  above  suit  has 
been  tried  and  convicted  of  horse  stealing,  and  from  a  judgment  sen* 
tencing  him  to  two  years'  imprisonment  in  the  penitentiary,  he  has 
taken  this  appeal. 

Defendant  assigns  for  error : 

Fh^t — ^That  the  record  does  not  show  that  the  defendant  was  present 
in  eonrt  during  the  various  stages  of  the  trial. 

Second — That  the  record  does  not  show  that  the  accused  was  asked, 
before  sentence,  if  he  had  anything  to  say  why  sentence  should  not  be 
pronounced  against  him. 

Firsi — ^We  think  th^  record  does  show  that  the  accused  was  present 
dttring  the  trial.  He  was  arraigned  and  pleaded  not  guilty.  During 
the  coarse  of  the  trial  several  bills  of  exceptions  were  taken  to  the 
roliogB  of  the  judge,  and  after  conviction  he  filed  a  motion  for  a  new 
trial. 

Second— The  transcript,  which  is  very  badly  made  up,  does  not  show 
that  the  accused  was  asked  if  he  had  anything  to  say  why  judgment 
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Bboold  not  be  pronoanoed  against  him.  Bat  we  do  not  consider  this 
ceremony  necessary,  thoagh  usual  and,  perhaps,  prudent,  in  cases  not 
capital.  4  Black.  375 ;  2  Hale's  P.  C.  401,  407,  408  j  1  Chit.  Or.  Law 
720 ;  West  t^.  State,  2  Ala.  212,  Archibald  C.  of  Practice,  p.  676. 

TMrd — ^The  regular  ve/mre  drawn  for  the  term  was  set  aside  on  ob- 
jections urged  by  defendant,  that  it  had  been  drawn  under  the  act  of 
1873  instead  of  that  of  1868,  and  the  special  venire  shows  that  it  was 
drawn  under  an  order  of  the  judge  commanding  the  same. 

The  refusal  qf  the  judge  to  permit  the  accused  to  contradict  the  offi- 
cial acts  of  the  clerk  by  his  parol  evidence  was  proper. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  2804. 
James  L.  Lobdell  t;.  Bushnell  and  Others. 

Ck>mpen8ation  allowed  to  experts,  auditors  and  Jadiolal  arbitrators  is,  by  artiole  55S  Ck)de  of 
Fratice,  to  be  paid,  as  weU  as  the  taxed  costs,  by  the  party  cast ;  and  this  implies  a  delay 
of  payment  until  the  termination  of  the  salt 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Iheard^ 
J.  Elmore  dt  King^  for  plaintiff  and  appellant.  G.  SehnUdt,  for 
defendant  and  appellee.  J,  H.  Qrover,  for  Henry  Bezou,  auditor  of  ac- 
counts, appointed  by  the  court,  and  Henry  Bezou,  in  propria  persona, 
.  LuDELiNGy  C.  J.  During  the  progress  of  this  suit  the  district  judge 
appointed  Henry  Fezou,  auditor,  to  examine  the  accounts  between  the 
parties.  He  charged  seven  hundred  and  fifty  dollars,  for  which  he 
asked  the  court  to  allow  him  a  judgment  against  the  plaintiff  and  de- 
fendants, in  eolido,  in  a  rule  taken  in  said  case,  and  the  court  rendered 
a  judgment  in  his  favor  for  said  sum  against  all  the  parties,  in  soUdo. 

From  this  judgment  the  plaintiff  has  appealed.  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  against  the  defendants,  and  although 
one  of  the  defendants  succeeded  in  getting  the  judgment  reversed  as 
to  Mm,  still  there  is  a  judgment  in  favor  of  plaintiff  against  the  other 
defendants. 

In  the  case  of  the  city  of  New  Orleans,  claiming  expropriation  of 
property,  etc.,  19  An.  882,  this  court  said :  **  Compensation  allowed 
to  experts,  auditors  and  judicial  arbitrators  is,  by  article  552  Code  of 
Practice,  to  be  paid,  as  well  as  the  taxed  costs,  by  the  party  cast;  and 
this  implies  a  delay  of  payment  until  the  termination  of  the  suit." 

It  is  therefore  ordered  that  the  judgment  against  the  plaintiff  be 
annulled,  and  that  the  appellee  pay  costs  of  appeal. 
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No.  5610. 
The  State  of  Louisiana  v.  Jerbt  Gustaye  et  als. 

II  wmetimes  happens  that  the  inrooeontiUm,  in  order  to  ezolnde  the  evidenoe  of  a  material 
wltneia  for  the  defendant,  prefers  his  indictment  against  both  Jointly.  In  each  case, 
sooording  to  legal  anthority,  if  no  evidenoe  irhateTer  be  given  to  affect  a  person  thns 
m^nstly  made  a  defendant,  the  Jadge  in  his  discretion  may  direct  the  Jury  to  acquit  him 
in  the  first  instance,  so  as  to  give  an  opportunity  to  the  other  defendant  to  avail  himseli 
of  his  testimony. 

ftom  this  aathority,  as  laid  down,  the  inference  would  seem  to  be  that,  when  the  Judge  oon- 
fltders  the  evidence  of  sufficient  weight  to  question  the  innocence  of  the  parties  sought  to 
be  made  witnesses  for  the  principal  defendant,  he  should  not  order  their  acqnittaL  The 
ruling  of  the  Judge  a  quo  in  this  ease  is  in  conlbrmity  with  this  doctrine,  and  must  there- 
fore be  maintained. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Bonge.  Dewing^  J.  Criminal  trial.  A.  0,  Bead^  district  attorney, 
A.  P.  Field,  attorney  general,  for  plaintiff  and  appellee.  A.  8.  Herron^ 
for  defendant  and  appellant. 

Tauafbbbo,  J.  Jerry  Gastave,  as  principal,  and  James  Small, 
Henry  Young  and  Henry  Bowles,  as  accessories  before  the  fact,  were 
indicted  for  the  murder  of  one  George  Connor.  The  three  parties  in- 
dieted  as  accessories  were  acquitted.  Jerry  Gustavo  was  found  guilty 
of  manslaughter  and  sentenced  to  hard  labor  in  the  penitentiary  for 
tike  term  of  ten  years.    He  appeals  from  the  judgment. 

It  appears  from  a  bill  of  exceptions  in  the  record  that  after  the  State 
bad  dosed  its  testimony,  the  accused,  by  his  counsel,  moved  the  court, 
there  being  no  evidence  to  convict  Joseph  Small,  Henry  Young  and 
Henry  Bowles,  accused  as  accessories,  to  submit  the  case  to  the  jury  as 
to  tiiose  parties,  so  that  they  might  be  acquitted  and  made  competent 
witDCBses  for  defendant,  Jerry  Gustavo,  to  use  on  his  trial.  This  appli- 
cation the  court  refused  to  grant. 

Again,  after  the  testimony  was  closed,  the  accused  made  a  similar 
application  to  the  court,  which  was  again  refused.  The  complaint  is 
that  the  defendant  was  deprived  of  the  benefit  of  the  testimony  of 
these  persons  and  was  compelled  to  submit  his  case  to  the  jury  without 
tiieir  testimony. 

After  the  finding  of  the  jury,  acquitting  the  three  parties  indicted  as 
accessories  and  convicting  Jerry  Gustavo,  he  moved  the  court  for  a 
new  trial.  The  judge  of  the  lower  court,  in  giving  his  reasons  for 
lefusing  the  application  to  submit  the  cases  of  the  parties  indicted  as 
accessories  to  the  jury  before  that  of  the  principal,  says  he  considered 
the  evidence  against  the  said  three  parties  as  of  sufficient  weight  and 
importance  to  warrant  him  in  overruling  the  application.  The  law  as 
found  in  Archbold's  Criminal  Pleading,  vol.  1,  p.  148,  is  that :  ''  It 
sometimes  happens  that  the  prosecution,  in  order  to  exclude  the  evi- 
dence of  a  material  witness  for  the  defendant,  prefers  his  indictment 
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against  both  jointly.  If,  theref>re,  in  saoh  a  case,  no  evidence  what- 
ever be  given  to  affect  a  person  thns  oigastlj  made  a  defendant,  the 
jadge  in  his  discretion  may  direct  the  jary  to  acquit  him  in  the  first 
instance,  so  as  to  give  an  opportunity  to  the  other  defendant  to  avail 
himself  of  his  testimony." 

From  this  anthority  the  inference  would  seem  to  bei^at  when  the 
judge  considers  the  evidence  of  sufficient  weight  to  question  the  inno- 
cence of  the  parties  sought  to  be  made  witnesses  for  the  principal  de- 
fendant, be  should  not  otder  their  acquittal. 

It  is  manifest  from  the  reasons  assigned  by  the  judge  in  this  case 
that  his  mind,  ^m  hearing  the  evidence,  was  not  satisfied  with  the 
innocence  of  these  parties. 

We  conclude  the  ruling  of  the  court  was  correct. 

Judgment  affirmed. 


No.  3955. 
Htppolttb  Gallst  v.  Leopold  Guichard,  Tax  Collector. 

The  State  haa  the  power  to  establish  a  police  for  the  varions  municipal  corporatioiia  wliiob 
she  has  created  and  which  she  employs  in  the  adtoinistratioB  of  govenaatnt.  As  she 
could  establish  a  police  department  in  every  parish  of  the  State,  no  reason  can  be  seen 
why  she  could  not  pass  an  act  establishing  a  Metropolitan  Police  district  composed  of  the 
mnnioipal  corporations  (cities  and  parishes)  mentioned  in  the  act  on  the  subject,  snd 
require  the  expenses  thereof  to  be  apportioned  among  them  severally  In  proportion  to 
the  number  of  policemen  employed  in  each.  This  has  been  done  in  the  acts  of  1868  and 
1889,  establishing  and  regulating  the  Metropolitan  Police  district. 

It  is  not  pretended  that  plaintiff  is  required  to  pay  a  greater  tax  than  any  other  citizen  in 
the  parish  of  St.  Bernard,  nor  is  there  any  proof  showing  that  the  apportionments  assessed 
by  tho  police  commissioners  for  the  years  1869  and  1870  are  not  Just  and  in  proportion  to 
the  number  of  officers  and  policemen  assigned  to  polioe  dut^  in  said  parish  during  said 
years.  So  that  plaintiff,  not  being  required  to  pay  an  unequal  tax  for  the  expenses  of 
policemen  actually  employed  for  the  public  welfare  in  the  parisli  of  St.  Bernard,  has  no 
cause  to  complain ;  none  of  his  constitutional  rights  have  been  violated. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  St.  Ber- 
nard.   F<»rdee,  J.    8ambola  dt  Ducroa,  for  plaintiff  and  appellant. 
J,  B.  JBeekwith,  for  defendant  and  appellee. 

Wtly,  J.  The  plaintiff  appeals  from  the  judgment  dissolving  the 
injunction  sued  by  him  to  restrain  the  collection  of  the  Metropolitan 
Police  tax  assessed  to  him  by  the  police  jury  of  the  parish  of  St.  Ber- 
nard for  the  years  1869  and  1870. 

The  most  important  objection  to  this  tax  set  up  by  him,  is  that  it  is 
not  equal  and  uniform  throughout  the  Metropolitan  Police  district 
That  it  is  equal  and  uniform  throughout  the  parish  of  St.  Bernard  is 
not  doubted. 

That  the  State  has  the  power  to  establish  a  police  for  the  various 
municipal  corporations  which  she  has  created,  and  which  she  employs 
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ID  the  administratioQ  of  government,  can  not  be  doabted.  Indeed,  she 
CftD  pass  any  law,  whether  wise  or  unwise,  provided  it  is  not  repugnant 
to  the  constitution.  As  she  could  establish  a  police  department  in  each 
parish,  we  see  no  reason  why  she  could  not  pass  an  act  establishing  a 
Metropolitan  Police  district  composed  of  tlie  municipal  corporations 
(cities  and  parishes)  mentioned  in  the  act,  and  require  the  expenses 
thereof  to  be  apportioned  among  them  severally  in  proportion  to  the 
uamber  of  policemen  employed  in  each.  And  this  we  understand  has 
been  done  in  the  acts  of  1868  and  1869  establishing  and  regulating  the 
Metropolitan  Police  district.  One  clause  of  section  25  of  act  No.  92  of 
the  acts  of  1869  provides :  ''  That  such  estimate  (by  the  police  com- 
missionerB)  shall  be  accompanied  by  a  written  apportionment  by  said 
board  of  the  proportion  of  expenses  applicable  to  each  of  the  cities  and 
parishes  in  the  Metropolitan  Police  district  in  ratio  of  the  number  of 
police  officers  and  men  assigned  by  said  Metropolitan  Police  Board  for 
police  duty  in  said  cities  or  parishes  within  the  Metropolitan  Police 
district.*' 

Another  clause  thereof  provides  that  ''The  said  estimate  and  appor- 
ttesmeBt  shall  be  sulmiitted  to  the  mayor  of  the  c^ies  and  police  juries 
of  the  parishes  within  the  said  Metropolitan  Police  district,  to  consider 
the  fiame,  and  if  the  said  mayor  or  police  juries  shall  object  in  writing 
to  such  estimate  and  apportionment,  or  to  any  portion  thereof,  and  so 
notif7  or  cause  to  be  notified  the  said  board  of  commissioners,  it  shall 
be  the  duty  of  the  latter  to  carefully  revise  the  same  and  consider  the 
said  objections."    *    *    • 

Now  where  is  there  any  violation  of  that  provision  of  the  constita- 
tioD  requiring  uniformity  and  equality  in  taxation  ?  It  is  not  pretended 
that  plaintiff  is  required  to  pay  a  greater  tax  than  any  other  citizen  of 
the  parish  of  St.  Bernard;  nor  is  there  any  proof  showing  that  the 
apportionments  assessed  by  the  police  commissioners  for  the  years  1869 
and  1870  are  not  just,  and  in  proportion  to  the  number  of  officers  and 
policemen  assigned  to  police  duty  in  said  parish  during  said  years. 
There  is  no  proof  that  the  parish  of  St.  Bernard  ever  complained  of 
the  apportionments  and  made  a  written  application  to  the  police  com- 
missioners for  the  revision  of  said  apportionments.  There  being  no 
proof  on  the  subject,  the  presumption  is  the  officers  have  done  their 
duty;  and  the  apportionments  are  just  and  in  pr(^ortion  to  the  num- 
ber of  officers  and  men  performing  police  duty  in  the  parish  of  St.  Ber- 
nard. Now  if  the  people  of  St.  Bernard  are  required  to  pay  equally 
and  uniformly  for  the  expenses  of  the  officers  and  men  employed  in 
police  duty  in  said  parish,  what  is  the  difference  as  to  how  the  State 
has  employed  or  authorised  the  employment  of  said  polieemen  ? 

Whether  the  State  selected  as  her  agent  for  the  administration  of 
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police,  the  police  jary,  or  created  a  special  corporation,  the  board  of 
Metropolitan  Police,  for  the  purpose  of  employing  men  and  adminis- 
tering this  part  of  government,  is  immaterial.  It  is  a  matter  of  legis- 
lative  discretion.  So  plaintiff  is  not  required  to  pay  an  nneqnal  tax 
for  the  expenses  of  policemen  actaally  employed  for  the  pablio  wel&re 
in  the  parish  of  St.  Bernard,  he  has  no  canse  to  complain ;  none  of  his 
constitutional  rights  have  been  violated. 

The  other  questions  raised  by  plaintiff  are  sufficiently  answered  in 
the  written  opinion  of  the  judge  a  quo  and  nothing  further  need  be  said 
in  regard  to  them. 

Judgment  affirmed. 


No.  4373. 
Louis  Dufilho  v.  Henry  Matbr. 

The  defendant  being  a  possessor  in  good  &ith  owes  rent  only  from  the  institution  of  this 
suit,  and  is  entitled  to  his  claim  for  the  yalne  of  the  improTements  against  the  owner  of 
the  property  from  the  time  he  made  them,  with  legal  interest. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  LeaumofUf 
J.  J*.  L.  Tiasotj  for  plaintiff  and  appellee.  Budd  dt  Qrover,  for 
defendant  and  appellant. 

LuDBLiKG,  C.  J.  This  is  a  petitory  action  for  three  lots  of  ground 
and  the  improvements  thereon  and  rents  or  damages,  against  the  de- 
fendant, who  is  alleged  to  be  a  possessor  in  bad  faith. 

The  defendant  filed  a  general  denial,  and  further  alleged  that  he 
purchased  the  property  from  Henry  Zander,  by  act  passed  before  A. 
Dreyfous,  notary  of  this  city,  in  1867 ;  that  Zander  had  bought  from 
F.  Laoroiz  in  1866,  by  act  passed  before  A.  E.  Bienvenu;  that  Zander 
and  Lacroix  were  in  full  possession  of  the  property  from  the  date  of 
their  respective  purchases.  That  he  has  improved  the  buildings  on  said 
lots  and  made  other  repairs,  and  made  a  fence  and  other  improvements, 
worth  five  hundred  and  ninety-eight  dollars.  He  alleges  that  Zander 
is  bound  in  warranty  to  him,  and  Lacroix  to  Zander;  and  that  he  is 
specially  subrogated  to  the  rights  of  Zander  against  Lacroix,  and  prays 
for  judgment  accordingly,  in  the  event  judgment  should  be  rendered 
against  him  for  the  property.  He  further  prayed  that  the  plaintiff's 
demands  be  rejected  with  costs. 

There  was  judgment  in  favor  of  the  plaintiff  for  the  lots,  and  for 
$150  general  damages,  up  to  September,  1867,  and  ten  dollars  per 
month  thereafter,  until  plaintiff  be  put  in  possession ;  and  allowing 
Mayer  three  hundred  dollars  for  the  improvements. 

Mayer  has  appealed. 

It  appears  that  in  1866  Lacroix  sold  the  lots  to  Zander,  who  sold 
them  to  Mayer  in  1867,  by  notarial  acts  in  due  form,  and  that  both 
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Zander  and  Mayer  took  actual  possession  of  the  property  and  exer- 
dsed  acts  of  ownership  oyer  the  same. 

It  appears  farther  that  after  the  sale  to  Zander,  and  before  his  sale 
to  Mayer,  Lacroiz  told  Zander  he  had  sold  the  property  to  him  in 
enor,  having  preyioasly  sold  the  same  property  to  another,  and  offered 
to  return  to  him  the  money  and  notes  executed,  given  for  the  property, 
but  Zander  refused  to  take  it,  and  sometime  after  this  Zander  sold  to 
Mayer.  There  is  no  evidence  to  show  that  Mayer  knew  of  this.  After 
Mayer  bought  he  made  useful  improvements  and  necessary  repairs  on 
the  property,  which  are  proved  to  be  worth  three  hundred  dollars.  It 
is  also  proved  that  after  Mayer  had  bought  he  received  a  letter  from 
the  attorney  of  plaintiff  stating  that  the  property  belonged  to  plaintiff, 
and  that  damages  and  rents  would  be  claimed  of  him  for  the  property. 
The  plaintiff  has  proved  his  title  to  the  property. 

Both  Zander  and  Mayer  held  under  titles  perfect  in  form,  and  there 
is  nothing  in  the  record  to  show  that  they  did  not  believe  they  were 
the  owners. 

"  The  possessor  in  good  fetith  is  he  who  has  just  reason  to  believe 
himself  the  master  of  the  thing  which  he  possesses,  although  he  may 
not  be  in  fact,  as  happens  to  him  who  buys  a  thing  which  lie  supposes 
to  belong  to  the  person  selling  it  to  him,  but  which  in  fact  belongs  to 
another."    C.  C.  3451. 

We  think,  therefore,  that  Mayer  was  a  possessor  in  good  faith,  and 
owes  rents  only  from  the  institution  of  the  suit.  C.  C.  article  503. 
And  we  think  the  evidence  will  not  authorize  more  than  eight  dollars 
per  month  as  rents.  The  defendant  is  clearly  ehtitled  to  a  judgment 
against  his  vendor  in  warranty  for  the  price  paid,  and  Zander  is  en- 
titled to  a  judgment  against  Lacroix  for  the  price  he  paid,  with  legal 
interest;  and  under  the  act  specially  subrogating  Mayer  to  Zander's 
rights  against  Lacroix  there  should  be  judgment  in  favor  of  Mayer 
against  Lacroix  for  the  price  paid  by  Zander.  And  he  is  entitled  to 
his  claim  for  the  value  of  the  improvements  against  the  owner  of  the 
property  with  legal  interest  from  the  time  he  made  them. 

It  ia  therefore  ordered  that  the  plaintiff  be  declared  the  owner  of  the 
lots  described  in  the  petition  with  the  improvements  thereon,  and  that 
he  have  judgment  against  the  defendant  Mayer  for  rents  at  the  rate  of 
eight  dollars  per  month  from  judicial  demand  and  costs  of  the  lower 
court.  It  is  further  ordered  that  the  defendant  Mayer  have  judgment 
against  his  vendor,  Henry  Zander,  for  six  hundred  and  eight  dollars, 
with  five  per  cent,  per  annum  interest  from  the  twenty-eighth  of 
February,  1867 ;  and  in  default  of  said  Zander  returning  to  said  Mayer 
his  notes  given  for  the  credit  portion  of  the  price,  within  thirty  days 
after  this  date,  that  he  have  judgment  for  the  further  sum  of  two 
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hnndred  and  two  dollars,  with  six  per  cent,  per  annam  till  paid,  and 
costs  of  suit. 

It  is  farther  ordered  that  Henry  Mayer,  subrogated  to  the  rights  of 
Henry  Zander,  recover  judgment  against  Francois  Lacroix  for  forty- 
eight  dollars,  cash  portion  of  the  price,  with  five  per  cent,  per  anniim 
interest  till  paid ;  and  in  the  event  the  said  Lacroix  should  fail  to  retam 
the  notes  given  Zander  for  the  credit  portions  of  the  price,  within  thirty 
days  after  this  judgment,  that  he  recover  judgment  against  Lacroix  for 
two  hundred  and  eight  dollars,  the  amount  of  said  notes,  with  six  per 
cent,  per  annum  interest  from  the  date  of  the  sale  to  Zander,  and  costB 
of  suit.    It  is  further  ordered  that  appellees  pay  costs  of  appeal. 


No.  5379. 
The  State  of  Louisiana  v,  Hbnrt  Hamilton. 

The  Jadge  a  qtio  was  asked  to  oharge  the  Jury  that  "if  the  Jary  believed  that  the  defendant 
Hamilton  was  handcnflbd  at  the  time  he  was  presented  to  the  deceased  for  recognition, 
then  such  recognition  was  not  made  in  conformity  to  law  and  most  be  n^Jaoted."  The 
judge  did  not  err  in  refusing  the  charge.  The  fact  that  the  defendant  may  hare  been 
handcuffed,  could  have  no  effect  upon  the  ability  of  the  party  wounded  to  recognise  lihn. 

APP£AL  frcmi  the  Superior  Criminal  Court,  parish  of  Orleans. 
Atocha,  J,  Criminal  case.  A*  P.  Fields  Attorney  General,  John 
MoPheUmf  district  attorney,  for  the  State,  appellee.  8.  J*.  A,  Smithj 
for  defendant  and  appellant. 

Howell,  J.  The  defendant  has  appealed  from  a  judgment  senten- 
cing him  to  hard  labor  for  life  in  the  State  penitentiary  for  the  crime 
of  murder.  On  the  trial  in  the  lower  court,  his  counsel  asked  a  juror, 
presented  and  sworn  on  his  voire  dire :  *'  Do  yon  believe  in  a  future 
state  of  rewards  and  punishments  ?  "  To  which  the  State  objected  and 
the  objection  was  sustained,  but  the  ground  of  objection  is  not  con- 
tained in  the  bill  of  exceptions,  and  besides  the  name  of  this  juror 
does  not  appear  among  those  by  whom  the  defendant  was  tried. 
Under  these  circumstances  the  bill  can  not  avail  the  defendant.  Bat 
we  are  not  aware  that  the  question  presenta  a  legal  cause  for  disquali- 
fying a  juror,  and  we  have  not  been  referred  to  any  authority  shown 
by  defendant's  counsel. 

The  judge  a  quo  was  asked  to  charge  the  jury  :  '*  That  if  the  jury 
believed  that  the  defendant  Hamilton  was  handcuffed  at  the  time  he 
was  presented  to  the  deceased  for  recognition,  then  such  recogni- 
tion was  not  made  in  conformity  to  law  and  must  be  rejected. '^ 

We  think  the  judge  did  not  err  in  refusing  the  charge.  There  is  no 
law,  within  our  knowledge,  that  makes  a  recognition  under  such  dr- 
cumstances  objectionable.  The  fact  that  the  defendant  may  have  been 
handcuffed,  could  have  no  effect  upon  the  ability  of  the  party  wounded 
to  recognize  him.  We  can  fUid  no  error  in  the  proceedings  below  re- 
quiring our  action. 

Judgment  affirmed. 


J 
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No.  3:^5. 

Mathildb  Morrison  v.  Citizens'  Bank  of  Louisiana  and  Sam 

Smith  &  Co. 

The  plidntiff's  olaim  is  the  result  of  a  judgment  which  she  obtained  againt  her  father,  which 
Jadgment  gives  to  her  a  legal  mortgage  over  all  his  immovable  property,  dating  Arom  the 
third  ot  May,  1853.    This  Jadgment  was  inscribed  on  the  sixteenth  of  April,  1866. 

A  jadgment  which  recognises  a  minor's  claim  and  mortgage,  and  which  Ls  daly  recorded 
prior  to  the  year  1870,  does  not  come  ander  the  133d  article  of  the  constitution  which 
declares  "that  tacit  mortgages  and  privileges  now  existing  in  this  State  shall  cease  to 
have  effect  against  third  persons  atter  the  first  day  of  January,  1870,  unless  duly 
recorded,"  and  the  act  No.  95  of  the  Legislature  of  1869,  which  provides  for  carrying  out 
the  provisions  of  the  aforesaid  article  of  the  constitution. 

When  the  article  123  of  the  constitution  was  adopted,  the  plaintiff's  rights  were  perfect. 
She  had  a  tacit  mortgage  upon  her  father's  property,  and  the  evidence  was  a  duly 
recorded  judgment  of  a  competent  court  There  was  no  necessity  for  her  to  record  it 
again.    The  article  did  not  refer  to  her ;  she  had  complied  with  its  requisites. 

^Die  rendering  and  signing  of  the  plaintiff's  judgment  against  her  tutor,  out  of  term  time, 
did  not,  under  the  circumstances  of  the  case,  make  it  a  nullity.  It  was  agreed  between 
tiie  parties  that  the  judge  who  tried  the  case  should  take  it  under  advisement,  render 
Judgment,  and  sign  it  after  the  court  should  have  at^oumed.  The  parties  were  compe< 
tent  to  make  the  agreement,  and  the  judgment  having  been  rendered  in  conf<M*mity  to 
it,  is  good. 

1^  jadgment  of  separation  of  property  and  dissolution  of  the  community  in  a  suit  Insti- 
tated  by  plaintiff's  mother  against  her  father,  having  never  been  executed  or  sought  to 
be  executed,  was  nothing,  and  did  not  affect  the  community. 

The  proceedings  in  which  the  plaintiff's  fisther  obtf^ned  leave  of  the  court  to  give  a  special 
mortgage  in  lien  of  the  tacit  one  existing  in  favor  of  the  minor,  did  not  become  final, 
because  the  mortgage  after  it  was  executed  was  not  approved  by  the  judge,  and  because 
it  was  not  recorded  in  the  parish  where  the  property  mortgaged  was  situated  until  after 
this  suit  was  instituted,  some  ten  years  after  the  mortgage  was  given. 

The  vendor's  privilege  has  no  priority  in  this  case  over  the  plaintiff's  tacit  mortgage.  The 
mere  filing  of  the  act  of  sale,  which  was  passed  in  New  Orleans,  and  the  recording  of  it 
among  the  notarial  acts  of  his  office  by  the  recorder  of  the  parish  of  Pointe  Coupee,  was 
not  the  recording  required  by  law  in  order  to  g^ve  it  effect  as  a  mortgage,  or  to  preserve 
the  privilege  which  it  carried  with  it.  Although  subsequently  recorded  in  the  proper 
books  of  the  recorder  ot  mortgages,  It  was  not  done  within  the  time  required  to  keep  in 
existence  the  vendor's  privilege,  but  operated  only  as  a  mortgage  from  the  time  it  was 
recorded. 

Plaintiff's  tacit  mortgage  attached  to  the  property  purchased  by  her  father  fl'om  the  day  he 
purohaaed.  The  vendor's  privilege  was  superior  to  the  tacit  mortgage  so  loiig  as  the 
privilege  existed ;  but  when  the  privilege  ceased  to  exist,  then  the  tacit  mortgage  was  in 
force  against  it>  and  it  had  its  effect  without  being  recorded.  When  therefore  the  act  of 
sale  was  recorded,  it  operated  as  a  mortgage  from  that  date,  but  at  that  time  the  property 
was  hardened  with  the  plaintiff's  tacit  mortgage,  and  the  conventional  mortgage  was 
second  to  it  in  rank. 

APP£AL  from  the  Sixth  District  Court,  parish  of  Orleans.  Cooley,  J. 
Charles  E.  Schmidt,  for  plaintiff  and  appellant.  A,  Fitot,  Farrar 
and  Montgomery,  for  the  Citizens'  Bank  of  Louisiana,  defendant  and 
appellee.  T.  Runton^  OooUy  and  E,  FhilUps,  for  Sam  Smith  &  Co., 
defeodants  and  appellees. 

Morgan,  J.    The  plaintiff  alleges  that  she  is  a  creditor  of  her  father, 
Jacob  H.  Morrison,  for  sams  amounting  in  the  aggregate  to  $16,275  22, 
excloBive  of  interest;  that  said  indebtedness  is  established  by  a  judg- 
ment rendered  on  the  first  April,  1868,  by  the  Seventh  Judicial  District 
26 
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Courts  parish  of  Pointe  Coupee,  in  favor  of  petitioner  and  her  sister 
Camille  on  their  opposition  to  the  account  of  tutorship  rendered  by 
their  father ;  that  by  said  judgment  his  aggregate  indebtedness  to  her- 
self and  sister  was  fixed  at  $17,994  20,  exclusive  of  interest,  half  of 
which  was  due  to  petitioner,  and  the  other  half  to  her  said  sister;  that 
the  latter  having  died  since  the  rendition  of  said  judgment,  petitioner's 
share  thereof,  owing  to  the  portion  by  her  inherited  of  her  sister, 
amounts  as  aforesaid  to  $16,275  22,  besides  interest.  That  for  the  pay- 
ment of  the  said  sum,  in  capital  and  intereet,  the  petitioner  has  a  legal 
mortgage  on  all  the  immovable  property  of  the  said  J.  H.  Morrison, 
dating  and  taking  effect  from  the  third  day  of  May,  1852,  as  recognized 
and  decreed  in  the  judgment  aforesaid,  which  was  duly  recorded  in  the 
books  of  the  recorder  of  mortgages  for  the  parish  of  Pointe  Coupee, 
and  stands  iuscribed  thereon  since  the  sixteenth  April,  1868. 

Subsequent  to  the  year  1852,  Morrison  purchased  several  tracts  <^ 
land  in  the  parish  of  Pointe  Coupee.  In  February  and  April,  1860, 
these  lands  were  mortgaged  to  the  Citizens'  Bank. 

One  of  the  tracts  ot  land  was  purchased  from  G.  P.  Ware,  on  the 
seventh  August,  1856.  Part  of  the  purchase  price  was  represented  by 
notes  of  which  Smith  &  Co.  held  $24,170  66. 

Plaintiff  prays  that  the  plantation  referred  to  be  decreed  subject  to 
her  mortgage ;  that  her  mortgage  be  declared  to  be  superior  in  rank  to 
any  and  all  the  mortgages  which  the  Citizens'  Bank  and  Smith  may 
have,  and  that  she  be  entitled  to  enforce  her  mortgage  claims  by  the 
seizure  and  sale  of  the  plantation  in  preference  to,  and  with  priority 
over,  any  claims  held  or  set  up  by  the  bank  and  Smith  &  Co. 

The  bank  answers : 

First — That  the  plaintiff's  judgment  against  her  tutor  is  null,  because 
it  was  rendered  and  signed  in  vacation. 

Second — That  if  good  between  the  parties,  it  was  rendered  by  con- 
sent, against  law  and  facts,  and  for  the  purpose  of  defeating  the  re- 
spondent's mortgage  claim,  and  that  they  are  not  bound  by  the  same. 
Further  answering,  the  bank  avers  the  validity  of  its  own  mortgage,, 
and  denies  the  tacit  mortgage  claimed  by  the  plaintiff. 

Smith  &  Co.  make  substantially  the  same  defense,  alleging  further 
that  the  mortgage  they  hold  results  from  the  sale  of  the  property  by 
Ware  to  Morrison,  which  entitles  them  to  the  vendor's  privilege,  which,, 
they  say,  ranks  the  minors'  mortgage. 

Subsequently  both  defendants  filed  a  peremptory  exception  to  the 
plaintiff's  demand,  on  the  ground  that  she  has  no  cause  of  action,  the 
same  having  been  destroyed  by  the  nonrecording  of  her  mortgage  ac- 
cording to  law. 

First — ^As  to  the  rendition  and  signature  of  the  judgment  out  of  term 
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time :  It  was  a^greed  that  the  judge  who  tried  the  case  shoald  take  it 
tmder  advisement  and  render  judgment  and  sign  it  after  the  court 
shoald  have  adjourned..  The  parties  were  competent  to  make  the 
agreement,  and  the  judgment  haviug  been  rendered  in  conformity 
therewith  is  good.  The  cases  of  Simonds  v,  Leovj,  21  An.  306,  and 
Hemandes  «.  James,  23  An.  483,  are  not  authority  for  the  defendants. 
Ill  neither  of  them  had  the  judgment  been  rendered  and  signed  in  va- 
eation  by  consent. 

Second — As  between  the  parties,  whether  rendered  by  consent  or  not, 
the  judgment  was  good.  Collusion  or  fraud  would  destroy  its  effects 
as  to  third  parties,  but  the  collusion  or  fraud  must  be  established  by 
those  who  allege  it.  Of  this  there  is  no  evidence.  It  is  shown  on  the 
part  of  the  defendants  that  the  mother  of  the  plaintiff  sued  her  hus- 
band (plaintiff's  father)  for  a  separation  of  property,  and  that  she  ob- 
tained judgment  against  him  dissolving  the  community,  and  condemn- 
ing him  to  pay  her  a  sum  which  would  make  the  plaintiff's  share  in 
her  estate  a  little  over  $2000.  But  this  judgment  was  never  executed, 
or  sought  to  be  executed.  If  not  executed,  or  sought  to  be  executed, 
it  was  nothing,  and  did  not  affect  the  community.  23  An.  572 ;  1  An. 
306;  11  La.  533;  1  B.  432;  4  An.  513;  12  An.  193. 

TMrd — The  next  question  is,  ha.s  the  plaintiff  a  tacit  mortgage  ?  It 
is  claimed  not,  by  the  defendants,  because,  they  say,  her  father  gave  a 
special  mortgage  in  lieu  thereof. 

On  twenty -ninth  December,  1859,  the  plaintiff's  father  applied  to  the 
court  for  permission  to  substitute  a  special  mortgage  for  the  tacit  mort- 
gage which  his  children  had  to  secure  their  rights,  the  property  upon 
which  he  proposed  to  place. the  special  mortgage  being  described  in  his 
petition.  A  family  meeting  was  ordered  to  be  convened  for  the  pur- 
pose of  advising  whether  or  not  the  property  offered  to  be  specially 
mortgaged  was  sufftcient  to  secure  the  minors'  rights  in  principal  and 
interest. 

On  the  same  day  the  family  meeting  convened.  They  declared  that 
the  property  offered  was  sufficient,  and  that  they  had  no  objection  that 
the  general  mortgage  should  be  changed  into  a  special  mortgage  upon 
the  property  described  in  the  tutor's  petition.  These  proceedings  of 
the  family  meeting  were  duly  homologated  by  the  judge,  and  the  tutor, 
by  the  judgment  of  homologation,  was  allowed  to  give  the  special 
mortgage  on  the  property  offered  by  him.  This  on  the  sixteenth  Jan- 
uary, 1860. 

On  the  seventeenth  January,  1860,  the  mortgage  was  duly  executed, 
and  it  was  recorded  on  the  same  day. 

Bat  here  it  is  contended  that  the  special  mortgage,  after  it  was  drawn 
up,  was  never  presented  to  the  judge  for  his  acceptance  and  sanction. 
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aod  that  this  is  ood  tern  plated  by  tbe  act  of  1890  and  by  article  32)09  of 
the  Code  of  1825. 

The  act  of  1830  declares  that  in  all  cases  where  special  mortgages 
shall  be  given  by  curators  or  tutors  in  lieu  of  the  legal  mortgage  ex- 
isting in  such  ciseSy  as  recognized  by  law,  it  shall  be  the  duty  of  the 
judge  receiving  sucli  special  mortgage  to  cause  the  property  proposed 
to  be  mortgaged  to  be  appraised  by  experts  in  the  same  manner  as  is 
provided  when  adjudications  of  the  property  of  minors  are  made  to  the 
surviving  father  or  mother,  and  the  said  judge  shall  in  no  case  accept 
the  said  mortgage  unless  the  value  of  the  property  so  appraised  shall 
exceed,  exclusive  of  all  prior  liens,  privileges  or  mortgages,  the  amonnt 
of  the  debts  or  rights  ot  the  minors  intended  to  be  secured  by  the  said 
special  mortgage,  by  at  least  twenty- five  per  cent ,  in  addition  to  the 
amount  of  the  said  matter,  and  including  all  interest  which  may  prob- 
ably accrue." 

Article  ;^309  of  the  Code  of  1825  declares  that  '*  the  judge  shall  re- 
ceive the  special  mortgage  offered  if  he  thinks  it  sufficient,  and  with 
the  advice  of 'the  family  meeting  in  the  case  of  a  minor  or  person  under 
interdiction." 

It  remains  for  us  now  to  determine  whether  the  requirements  of  tbe 
laws  which  we  have  quoted  have  been  complied  with  in  the  present 
case.  Counsel  for  appellant  contends  that  they  have  not,  because  the 
special  mortgage  was  never  presented  to  the  judge  for  his  acceptaDce 
and  sanction.  His  position  is,  that  after  the  mortgage  was  given  it 
should  have  been  accepted.  In  support  of  his  position  he  cites  the  case 
of  Lesassier  v,  Dashiell,  17  La.  204.  In  that  case  ^'  no  experts  were 
appointed,  no  previous  liquidation  of  the  vendor's  rights  was  made, 
and  the  act  of  special  rooitgage  was  passed  by  a  simple  notarial  act, 
which  never  was  accepted  by  any  one,  not  even  by  the  under  tutor;  it 
was  not  received  by  the  judge  as  required  by  article  3309  of  the  Louis- 
iana Code,  and  never  obtained  the  definitive  sanction  of  the  court  of 
probates,  so  as  to  give  it  the  effect  contemplated  by  the  decree  of 
homologation." 

In  the  present  instance  the  rights  of  the  minors  had,  as  it  is  recited 
in  the  petition  of  the  tutor  when  he  asked  leave  to  grant  a  special 
mortgage,  been  ascertained  by  a  judgment  rendered  on  the  thirtieth 
April,  1845,  by  the  Fifth  District  Court  of  New  Orleans,  the  then  dom- 
icile of  the  parties.  The  property  which  the  tutor  desired  to  mortgage 
was  described.  A  family  meeting  was  convened  for  the  purpose  of 
deciding  whether  the  Interests  of  the  minors  would  be  protected. 
Experts  were  appointed  to  determine  the  value  of  the  land  proposed  to 
be  mortgaged.  The  family  meeting  assembled;  the  experts  reported, 
and  it  was  determined  that  the  security  offSered  was  sufficient  to  protect 
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thesLinore'  interest,  and  a  mortgage  thereon,  to  take  the  place  of  the 
general  one,  was  reeommended.  These  proceedings  of  the  familjr 
meetlDg  were  submitted  to  the  iadge,  who  approved  them  and  orderedf 
the  mortgage  to  be  executed  and  accepted.  It  was  executed,  and  it 
was  recorded.  In  point  of  fact,  therefore,  every  essential  of  the  law 
was  complied  with.  The  only  matter  for  discassion  is,  whether  after 
all  the  proceedings  above  related  had  taken  place,  it  was  still  indis- 
pensably necessary  that  tlie  mortgage,  after  having  been  executed, 
shonld  have  been  presented  to  the  judge,  and  been  by  him  accepted 
before  the  general  mortgage  was  thereby  released.  We  think  not.  We 
think  that  when  the  judge,  under  the  facts  of  this  case,  ordered  the 
BU>rtgage  to  be  executed,  he  accepted  it  in  the  sense  of  the  law,  and 
tiliatall  the  requirements  of  the  statutes  for  the  protection  of  minors 
were  complied  with.  An  inspection  of  the  proceedings  would,  we 
think,  justify  any  one  who  proposed  to  deal  with  plaintiff's  tutor,  in 
believing  that  no  general  mortgage  rested  upon  his  property. 

This  view  of  the  case  renders  it  unnecessary  that  we  should  examine 
the  other  questions  presented. 

Judgment  affirmed. 

On  Rehbabing. 

MoBGAN,  J.  The  issues  presented  by  both  plaintiff  and  defendants 
are  sufficiently  set  forth  in  the  opinion  heretofore  prepared  by  us. 

In  that  opinion  we  stated  that  the  plaintiff's  father  was,  on  the  six- 
teenth of  January,  1860,  allowed  to  give  a  special  mortgage  on  the 
property  offered  by  him;  that  on  the  seventeenth  of  January,  1860,  the 
mortgage  was  executed  and  was  recorded  on  the  same  day.  In  this 
there  was  error.  The  mortgage  was  executed  in  the  parish  of  Pointe 
Coupee,  and  was  recorded  in  that  parish  on  the  same  day.  The  prop- 
erty subjected  to  the  mortgage  was  situated  in  the  parish  of  West  Fe- 
Hdana.  It  was  not  registered  in  that  parish  until  some  ten  years  after 
its  date,  and  subsequent  to  the  institution  of  this  suit. 

The  plaintiff's  claim  is  the  result  of  a  judgment  which  she  obtained 
against  her  father,  which  judgment  gives  to  her  a  legal  mortgage  on 
all  his  immovable  property  dating  from  the  third  of  May,  1852.  This 
judgment  was  inscribed  on  the  sixteenth  of  April,  1868.  Plaintiff  con- 
tends that  this  is  a  recognition  of  her  tacit  mortgage;  that  it  dates 
back  to  the  year  1852,  and  that  it  takes  precedence  over  the  bank's 
mortgage,  acquired  subsequent  thereto.  The  bank  contends  that  it 
was  only  a  judicial  mortgage,  if,  in  reality,  it  has  any  existence  at  all, 
"because  the  recording  of  her  judgment  does  not  cover  the  default  of 
inscription  of  her  mortgage  before  the  first  of  January,  1870.'* 

The  question  we  are  called  upon,  for  the  first  time,  to  decide  is 
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whether  a  judgment  which  reoognizes  a  minor'a  claim  and  mortgage, 
and  which  is  daly  recorded  prior  to  the  year  1870,  comes  nnder  the 
one  hundred  and  twenty-third  article  of  the  constitution,  which  de- 
clares that  ^*  tacit  mortgages  and  pririleges  now  existing  in  this  State 
shall  cease  to  have  effect  against  third  persons  after  the  first  day  of 
January,  1870,  unless  duly  recorded,"  and  the  act  No.  95  of  the  Legis- 
lature of  1869,  p.  115,  which  provides  for  carrying  out  the  provisions 
of  the  article  of  the  constitution  quoted. 

We  think  not.  The  object  of  the  framers  of  the  constitution  io 
adopting  that  article  is  apparent.  It  was  to  do  away  with  the  effects 
of  mortgages  not  recorded — those  mortgages  which  rested  upon  prop- 
erty and  which  were  out  of  sight,  and  against  which  protection  was 
almost  impossible.  The  Convention  therefore  declared  that  no  tacit 
mortgage  should  rest  upon  any  property  in  the  State  after  the  year 
1870,  unless  it  had  been  duly  recorded. 

Now,  when  this  article  was  adopted  the  plaintiff's  rights  were  perfect. 
She  had  a  tacit  mortgage  upon  her  father's  property,  and  the  evidence 
thereof  was  a  judgment  of  a  competent  court,  which  judgment  was 
duly  recorded.  There  was  no  necessity  for  her  to  record  over  again 
the  judgment  which  she  had  obtained.  The  constitution  says  that  tacit 
mortgages  shall  have  no  effect  after  a  certain  date  unless  duly  recorded. 
Here  her  mortgage  was  duly  recorded,  and  this  is  all  that  it  was  neces- 
sary she  should  do.  The  article  did  not  refer  to  her.  She  had  com- 
plied with  its  requisites.  It  only  applied  to  mortgages  which  had  not 
been  recorded. 

Upon  the  two  first  points  discussed  in  our  former  opinion  our  mind 
remains  unchanged. 

The  next  point  to  determine  is  whether  the  plaintiff  had  a  tacit 
mortgage  upon  her  father's  property.  Defendants  say  she  had  not,  be- 
cause a  special  mortgage  had  been  substituted  therefor.  The  facts  and 
circumstances  under  which  the  special  mortgage  was  given  are  detailed 
in  our  former  opinion,  and  it  is  needless  to  restate  them,  except  to 
remark  that  on  the  twenty-ninth  of  December,  1859,  plaintiff's  father 
asked  leave  of  the  court  to  grant  a  special  mortgage  to  take  the  place 
of  the  tacit  one;  that  his  petition  was  submitted  to  a  family  meetiogf 
who  recommended  it ;  that  the  property  sought  to  be  mortgaged  was 
designated,  and  that  the  proceedings  of  the  family  meeting  whieh 
recommended  the  acceptance  of  the  same  and  the  sufficiency  of  the 
security  were  homologated.  The  mortgage  was  executed  and  it  was 
recorded.  It  was  executed  in  the  parish  of  Pointe  Coupee  and  recorded 
on  the  same  day.  But  the  property  mortgaged  was  situate  in  the 
parish  of  West  Feliciana,  and  it  was  not  recorded  there,  as  we  bsTe 
seen,  until  years  after  its  execution. 
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Plaintiff  contends  that  all  the  proceedings  which  resulted  in  this 
mortgage  were  worthless ;  that  her  tacit  mortgage  was  never  released, 
because  the  judge  never  accepted  the  same.  In  other  words,  she  con- 
tends that  after  her  father  had  prayed  to  be  allowed  to  execute  this 
mortgage ;  after  a  family  meeting  had  recommended  it ;  after  the  pro- 
oeedings  of  the  family  meeting  had  been  approved ;  after  the  judge  had 
ordered  the  execution  of  the  mortgage,  it  was  still  necessary  that  the 
jndge  should  approve  of  its  execution;  and,  in  default  thereof,  that 
the  whole  proceedings  are  null,  and  that  her  tacit  mortgage  remained 
undisturbed. 

This  question  was  discussed  in  the  opinion  heretofore  delivered,  to 
which  we  refer.  We  there  came  to  the  conclusion  that  the  law  had 
been  complied  with.  Further  examination  and  reflection  has  satisfied 
06  that  we  erred.  The  proceedings  did  not  become  final  because  the 
mortgage,  after  it  was  executed,  was  not  approved  by  the  judge,  and 
because  it  was  not  recorded  in  the  parish  where  the  property  mort- 
gaged was  situate  until  after  this  suit  was  instituted,  some  ten  years 
after  the  mortgage  was  given. 

In  so  far,  then,  as  the  Citizens'  Bank  is  concerned,  our  former  judg- 
ment was  erroneous.  Up  to  this  point  the  same  reasoning  will  apply . 
as  well  to  Smith  &,  Co.  as  to  the  Bank.  But  Smith  &  Co.  say  they 
hold  notes  due  by  the  plaintiff's  father  as  part  of  the  purchase  price 
of  the  property  now  sought  to  be  subjected  to  the  minor's  mortgage, 
and  that  as  the  property  was  purchased  by  the  father  subsequent  to 
the  plaintiff's  mother's  death,  the  vendor's  privilege  attaches,  and  that 
it  is  not  affected  by  the  tacit  mortgage. 

The  sale  from  Ware  to  Morrison  was  made  on  the  seventh  August, 
1856.  The  sale  was  made  by  public  act,  passed  before  a  notary  pub- 
lic in  New  Orleans.  It  was  sent  to  the  parish  of  Pointe  Coupee,  where 
the  property  sold  is  situate.  The  recorder  certifies  that  it  was  re- 
corded among  the  notarial  acts  of  his  office,  but  that  he  finds  no 
inscription  of  the  same  in  any  of  the  books  of  mortgages. 

The  mere  filing  of  the  document  and  recording  it  among  the  notarial 
acts  in  his  office  was  not  the  recording  required  by  law  in  order  to 
give  it  effect  a^  a  mortgage  or  to  preserve  the  privilege  which  it  car- 
ried with  it. 

The  act  was  properly  recorded  in  the  books  proper  of  the  recorder 
of  mortgages,  on  the  twelfth  of  June,  1866. 

*' Privileges  are  valid  against  third  persons  from  the  date  of  the  re- 
cording of  the  act  or  evidence  of  indebtedness  as  provided  by  law." 
C.  C.  3273  [3240.]  At  the  time  of  these  transactions  the  law  was  that 
privileges  were  valid  against  third  persons  from  the  date  of  the  act,  if 
it  had  been  duly  recorded,  that  is  to  say,  within  six  days  of  the  date, . 
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if  the  act  has  been  passed  in  the  place  where  the  registry  of  mortgages 
is  kept,  or  adding  one  day  more  for  every  two  leagues  from  the  plaee 
where  the  act  was  passed  to  that  where  the  register's  office  is  kept. 
C.  C.  3240. 

Article  3241  provides  that  when  the  act  on  which  the  privilege  is 
fonnded  has  not  been  recorded  within  the  time  required  in  the  preced- 
ing article,  it  shall  have  no  effect  as  a  privilege;  that  is  to  say,  it  shall 
confer  no  preference  on  the  creditor  who  holds  it,  over  creditors  who 
have  acqaired  a  mortgage  in  the  meantime,  which  they  have  recorded 
before  it;  it  shall,  however,  still  avail  as  a  mortgage,  and  be  good 
against  third  persons  from  the  time  of  its  being  recorded.  And  the 
law  now  is  (0.  C.  3274)  that  no  privilege  shall  have  effect  ngainst  third 
persons,  unless  recorded  in  the  manner  required  by  law,  in  the  parish 
where  the  property  to  be  affected  is  situated.  It  confers  no  preference ' 
on  the  creditor  who  holds  it,  over  creditors  who  have  acquired  a  mort- 
gage, unless  the  act  or  other  evidence  of  the  debt  is  recorded  on  the 
day  that  the  contract  was  entered  into. 

The  act  of  sale  was  not  recorded  within  the  time  prescribed  by  th& 
law  as  above  quoted.  The  vendor's  privilege,  therefore,  does  noi 
exist. 

But  the  recording  of  the  act  operated  as  a  mortgage  from  the  time  it 
was  recorded.  It  was  recorded  on  the  twelfth  June,  1866.  Plaintiff's 
judgment  against  her  father  was  recorded  in  1868.  When  did  her 
mortgage  attach  t  From  the  date  of  the  recording  of  her  judgmentt 
or  from  the  date  when  her  father's  indebtedness  attached  f 

Plaintiff's  tacit  mortgage  attached  to  the  property  purchased  by  her 
father  from  the  day  he  purchased  it.  Lombas  t;.  Collet,  20  An.  79. 
The  vendor's  privilege  was  superior  to  the  tacit  mortgage,  so  long  as 
the  privilege  existed ;  but  when  the  privilege  ceased  to  exist,  then  the 
tacit  mortgage  was  in  force  against  it,  and  it  had  its  effect  without 
being  recorded.  When,  therefore,  the  act  of  sale  was  recorded,  it  ope- 
rated as  a  mortgage  from  the  date  upon  which  it  was  recorded,  but  at 
that  time  the  property  was  burdened  with  the  plaintiff's  tacit  mort- 
gage, and  the  conventional  mortgage  was  second  to  it  in  rank. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
heretofore  pronounced  by  us  be  set  aside,  and  it  is  now  ordered,  ad- 
judged and  decreed  that  the  judgment  of  the  district  court  be  avoided, 
annulled  and  reversed. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff, 
for  the  amount  of  her  rights  and  claims  against  her  father,  Jacob  H. 
Morrison,  to  wit: 

First — ^For  the  sum  of  $10,691  55,  with  five  per  cent,  interest  per 
annum  on   841 78  85  from  the  third  of  February,  1857,  until  paidi 


NEW  ORLEANS,  MAY,  1875.  409 

1fathHd<i  Ifcfrriaon  v.  CltixenB'  Bank  of  LoniBiana  and  Sam  Smith  Sc  Ca 


on  tldSO  51  from  the  eighteenth  December,  1861,  until  paid;  on 
t2l38  90  from  twenty- second  of  Febraarj,  1863,  until  paid;  and  on 
$9024  J4  from  the  first  of  April,  1868,  until  paid ;  for  which  sum  of 
110,691  55  she  is  entitled  to  enforce  thej[>ayment  by  execution  upon 
the  property  described  in  her  petition ;  and 

Second — ^For  the  eventual  payment  to  her  of  the  sum  of  $5583  €7, 
amount  of  which  her  father  has  inherited  the  usairuct,  and  that  for  all 
Mud  soma  and  interest  the  legal  mortgage  of  the  plaintiff,  and  which 
is  sow  recognized  and  adjudged  to  exist  on  the  property  of  Jacob  H. 
Morrison  and  which  affects  the  property  described  in  the  petition,  be 
decreed  to  be  superior  in  rank  to  the  mortgages  which  the  Citizens' 
Bank  and  Samuel  Smith  &  Co.  may  have,  and  to  any  privilege  they 
pretend  to  have  on  said  property  ;  and  it  is  further  ordered,  adjudged 
and  decreed  that  plaintiff  is  entitled  to  enforce  her  said  mortgage 
claims  by  the  seizure  and  sale  of  said  property  in  preference  to  and 
with  priority  over  any  claims  held  or  set  up  by  the  said  Citizens'  Bank 
and  Samuel  Smith  &  Co.,  and  that  defendants  pay  costs  in  both  courts. 


No.  4036. 

A.  Roos  &  Co.  V.  Merchants'  Mctcal  Insurance  Company  op 

New  Orleans. 

It  is  ft  M^ed  qnestion  that  In  an  action  on  a  valued  policy  of  insnranoe  the  plaintifi  is  not 
put  on  proof  of  hia  interest  in  the  object  insured  by  a  plea  of  the  general  issue. 

Ja  this  case,  howcTer,  the  evidence  shows  that  the  plaintifb  had  an  insurable  interest  in  the 
stock  of  goods  belonging  to  Marks,  on  which  they  took  a  fire  policy.  They  furnished 
Harks  with  goods,  and  upon  their  credit  and  responsibility  enabled  him  to  obtain  goods 
from  others  and  subsequently  paid'for  them.  The  plaintiffs*  sole  reliance,  it  seems,  for 
payment,  rested  upon  the  fidelity  and  success  of  Marks*  business.  The  danger  of  losa 
by  the  destruction  of  the  store  and  Marks'  stock  of  goods  on  hand  constitutes  a  suflicient 
interest  in  the  plaintiffs  to  sustain  the  policy. 

Tb»  idea  that  the  policy  became  vt>id  by  the  plaintifb  taking  insurance  on  the  same  property 
in  the  New  Orleans  Mutual  Insurance  Association  without  notice  to  defendants  is  not 
tenable.  The  other  insurance  taken  on  the  property  was  in  the  interest  of  a  different 
p«rty. 

APPEAL  from  the  Seven t!i  District  Court,  parish  of  Orleans.    OoU 
lensj  J.    E.  H.  MoCaleb,  for  plaintiffs  and  appellees.    A,  Voorheea, 
for  defendant  and  appellant. 

Taliaferro,  J.  The  plaintiffs  sue  on  a  fire  policy  taken  out  by 
diem  on  a  stock  of  goods  belonging  to  one  J.  Marks  then  keeping  a 
store  at  Meridian,  Mississippi,  and  selling  such  goods  as  are  usually 
kept  in  country  stores.  This  insurance  was  made  subject  to  what  is 
called  'Hhe  three-fourths  country  clause."  The  plaintiffs  allege  in 
their  petition  ''  that  at  the  time  of  effecting  said  insurance  and  taking 
out  said  policy  on  the  stock  of  trade  therein  mentioned,  your  petitioners 
had  an  insurable  interest  in  said  property,  and  that  they  were  also  the 
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agents  of  J.  Marks,  the  party  therein  mentioned,  and  took  oat  said 
policy  for  the  purpose  of  covering  their  own  interest  as  well  as  the 
interest  of  their  said  principal." 

The-  defendants  deny  the  allegations  contained  in  the  plaintifls*  peti- 
tion, except  the  execution  of  the  policy  of  insurance,  and  specially 
aver  that  the  policy  is  null  and  void  by  reason  of  the  violation  by  the 
plain tiffis  of  the  clause  or  warranty  that ''  if  the  said  insured  or  their 
assigns  shall  hereafter  make  any  other  insurance  on  the  same  prop- 
erty,  and  shall  not  within  all  reasonable  diligence  give  notice  thereof 
to  this  corporation  and  have  the  same  indorsed  on  this  instrument  or 
otherwise  acknowledged  by  them  in  writing,  this  policy  shall  cease 
and  be  of  no  effect."    The  defendants  aver  that  in  violation  of  this 
clause  inUhe  policy  the  plaintiffs  did,  on  the  twelfth  of  Septemberi 
1870,  insure  in  the  New  Orleans  Mutual  Insurance  Association  the 
same  property  without  having  given  notice  thereof  to  the  defendantSi 
who  did  not  cause  any  indorsement  to  be  written  on  the  said  policy, 
and  never  made  any  acknowledgment  of  the  same  in  any  manner; 
that  the  policy  issued  by  them  became  therefore  null  and  without 
effect.    The  plaintiffs  had  judgment  in  their  favor  for  $9099  69  with 
legal  interest  from  second  September,  1871,  until  paid.    The  defend- 
ants appealed.    Frank  &  Haas,  another  commercial  firm,  took  oat  on 
the  same  day,  twelfth  September,  1870,  a  policy  of  insurance  to  the 
amount  of  four  thousand  dollars  on  the  same  stock  of  goods  from  the 
New  Orleans  Mutual  Insurance  Association,  the  same  being  effected, 
as  it  seems,  through  J.  Marks  as  their  agent.    The  policy  recites  that 
'*  the  New  Orleans  Mutual  Insurance  Association    *    *    *    do  insure 
Frank  &  Haas,  account  of  J.  Marks,  agent.''    After  the  Are  occurred 
and  the  loss  was  established,  this  company  paid  the  amount  of  the 
insurance,  and  the  receipt  of  the  money  written  across  the  face  of  the 
policy  is  signed  J.  Marks,  agent. 

The  defense  in  this  case  is  placed  solely  on  the  ground  that  a  double 
insurance  was  made  by  the  plaintiffs  without  notice  to  the  defendants. 
The  counsel  of  the  defendant  objects  that  Roos  &  Company  have  not 
set  out  in  their  petition  the  value  and  amount  of  their  interest  in  the 
property  insured.  This  is  answered  by  the  plaintiffs  that  an  insurable 
interest  in  them  not  being  denied  in  their  pleadings  and  not  being  pat 
at  issue,  they  were  not  required  to  set  out  the  value  and  amount  of 
that  interest.  In  the  case  of  Kathman  v.  The  General  Mutual  losa- 
ranee  Company,  12  An.  85,  and  in  that  of  Kennedy  v.  ^w  York  Life 
Insurance  Company,  10  An.  809,  it  was  settled,  after  a  very  elaborate 
examination  of  the  subject,  that  in  an  action  on  a  valued  policy  of 
insurance  the  plaintiff  is  not  put  on  proof  of  his  interest  in  the  object 
insured  by  a  plea  of  the  general  issue. 
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Hoveyer  this  may  be,  the  evidence  clearly  shows  an  insurable  inter- 
est iD  the  plaintiffs.  They  famished  Marks  with  goods,  and^  upon 
tbeii  credit  and  responsibility  enabled  him  to  obtain  goods  from 
oti^ers  and  subsequently  paid  for  them.  The  plaintiffs'  sole  reliance 
u  it  aeems,  for  payment,  rested  upon  the  fidelity  and  success  of  Marks 
in  business.  The  danger  of  loss  by  the  destruction  of  the  store  and 
Marks'  stock  of  goods  on  hand  constituted  in  our  opinion  a  sufficient 
interest  in  the  plaintiffs  to  sustain  the  policy. 

The  plea  that  the  policy  became  void  by  the  plaintiffs'  taking  in- 
nuuDce  on  the  same  property  in  the  office  of  the  New  Orleans  Mutual 
Insurance  Association  without  notice  to  the  defendants  is  not  tenable. 
The  plaintiffs  took  no  insurance  from  that  company.  An  insurance 
was  taken  from  it  on  the  same  property,  but  in  the  interest  of  a  dif- 
ferent party.  Boos  &  Co.  had  no  interest  in  that  insurance.  Frank 
k  Haas  were  the  insured  parties  in  that  case.  The  money  paid  on 
that  policy  was  paid  to  them.  Marks,  it  seems  clear,  had  no  interest 
or  rights  under  either  policy.  In  the  case  of  Frank  &  Haas  he  acted 
as  their  agent.  In  the  case  of  Roos  &  Co.  the  policy  shows  that  they 
were  the  only  parties  insured.  Therefore  the  objection  that  the  inter- 
est of  Marks  in  that  policy  was  transferred  to  plaintiffs  is  without 
weight.  Marks  had  no  interest  under  that  policy  to  transfer.  The  act 
of  transfer  amounted  to  nothing.  The  loss  was  fully  established,  and 
we  conclude  from  the  entire  evidence  that  the  decree  of  the  lower 
eoort  was  properly  rendered. 

Judgment  affirmed. 

Sehearing  refused. 

Justices  Howell  and  Morgan  dissent  in  this  case. 


No.  5688. 
Gkobge  Wailbs  and  S.  Mathews  v.  Succession  of  James  N.  Brown. 


TIm  ri^t  of  an  attorney  to  remuneration  depends  on  a  contract  or  appointment,  and  he  can 
not  recover  from  one  who  did  not  employ  him,  however  valaable  may  be  the  result  of  his 
terTices  to  such  person. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  Iberville* 
Dewingf  J.    JE.  B,  Talbot^  for  plaintiffs  and  appellees.    Barrow  dt 
Fepe^  for  defendant  and  appellant. 

Howell,  J.  The  plaintiffs,  who  are  attorneys  at  law,  sue  the  suc- 
cession of  James  N.  Brown  for  one  thousand  dollars  for  professional 
services,  alleged  to  have  been  rendered  to  said  succession,  at  the 
request  of  one  oi  the  heirs  in  the  suit  instituted  by  her  for  the  removal 
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of  the  dative  testamentary  executor,  entitled :  ^*  Mary  E.  Brown  and 
hnsbiand  v.  James  A.  Yen  tress/'  which  resulted  successfully. 

The  answer  is  that  the  alleged  services  were  rendered  at  the  request 
and  for  the  benefit  of  the  plaintiffs  in  said  suit,  which  was  instituted 
and  carried  on  against  the  express  wishes  of  the  other  heirs,  who  joined 
in  the  defense  thereof. 

Judgment  was  rendered  in  favor  of  plainuffs  for  six  hundred  dollars, 
and  both  parties  appealed. 

On  the  trial  below  the  plaintiffs  offered  the  opposition  of  one  of  the 
heirs  to  an  account  filed  by  the  dative  testamentary  executor  before 
his  removal,  and  extracts  from  the  testimony  thereon  of  said  opponent 
and  that  of  another  heir,  both  of  whom  had  opposed  the  removal,  in 
order  to  prove  that  they  did  so  in  error  and  under  the  influence  of  false 
representations  made  to  them  by  said  dative  testamentary  executor  of 
the  correctness  and  faithfulness  of  his  administration. 

This  evidence  isin  the  record  and,  if  admissible,  it  does  not  prove 
that  the  said  heirs  changed  their  position  in  the  destitution  suit  and 
joined  the  plaintiffs  therein.  It  seems  from  the  evidence  that  the  said 
heirs  became  aware  of  the  alleged  misrepresentations  after  the  judg- 
ment of  destitution  was  rendered. 

The  main  question  is,  is  the  succession  liable  for  this  claim  ? 

Plaintiffs  rely  on  the  case  of  Friend  v,  Graham's  administrator,  10 
La.  440,  to  maintain  the  affirmation.  In  that  case  the  court  said :  ^*The 
removal  of  the  curator  inured  to  the  benefit  of  the  succession,  i. «.,  the 
creditors  and  heirs,  qui  ieniii  covMMAum^  debet  senUre  et  onus.  If  the 
succession,  after  paying  the  creditors  of  the  deceased,  leave  nothing 
for  the  heirs,  the  former  will  be  exclusively  benefited  by  the  services 
of  the  plaintiffs.  Should  there  be  a  surplus  for  the  heirs,  then  the 
debts  of  the  succession  will  be  taken  therefrom.  lu  either  case  justice 
will  be  done. 

The  court  of  probates  did  not  err  in  sustaining  the  claim  of  plaintiffs 
against  the  succession,  although  '*the  services  (professional)  were  ren- 
dered at  the  request  of  some  of  the  heirs." 

This,  it  is  contended,  is  overruled  in  the  case  of  Roselius  v.  Dela- 
chaise,  5  An.  481,  where  the  principle  was  established  that  the  right  of 
an  attorney  at  law  to  remuneration  depends  on  a  contract  (or  appoint- 
ment) and  that  he  can  not  recover  from  one  who  did  not  employ  him, 
however  valuable  may  be  the  result  of  his  services  to  such  person. 

This,  we  think,  is  the  correct  doctrine  and  the  one  which  has  siaee 
been  followed.    See  11  An.  596. 

In  reference  to  the  case  in  10  La.,  above  cited,  it  may  be  said,  that 
no  one  heir,  as  such,  represents  the  succession,  so  as  to  bind  it,  and  if 
he  thinks  his  interest  in  the  succession  is  of  such  extent  or  importance 
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as  to  warrant  him  in  sueiDg  for  the  removal  of  the  curator  or  other 
representative,  ]ie  shoald  bear  the  expense  of  the  coansel  employed  by 
him  for  that  purpose.  He  coald  hardly  expect  the  succession  to  pay 
the  fee  if  he  failed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  that  there  be  judgment  in  favor  of  the  defendant,  with  costs  in 
both  courts. 


Morgan,  J.,  dissenting.    In  this  case  I  dissent,  and  I  will  file  my 
reasons  therefor  hereafter. 


No.  5505. 
City  of  New  Orleans  v.  S.  P.  Buss. 

The  qaestdon  in  this  case  is  not  abont  taxing  the  lots  of  ground  which  belong  to  the  Poydras 
Female  Orphan  Asylnm,  bnt  about  taxing  the  buildings  and  improToments  thereon, 
placed  there  under  a  contract  which  makes  them  the  property  of  the  lessee  and  therefore 
liable  to  taxation  thereon.  There  is  no  doubt  abont  the  right  of  the  city  to  collect  taxes 
OD  said  property  from  tiie  defendant. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  ffaW' 
hins,  J.  George  8,  Lacey,  city  attorney,  and  S.  P.  Blanc,  assistant 
city  attorney,  for  plaintiff  and  appellee.  Frank  N.  Butler ,  H,  J.  Chro- 
ver  and  B,  H,  Marr,  for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  suit  is  to  recover  from  defendant  $1150  75, 
with  interest,  being  for  the  taxes  of  1871,  1872  and  1873,  upon  the 
assessed  value  of  the  buildings  and  improvements  on  certain  lots, 
which  belong  to  the  Poydras  Female  Orphan  Asylum,  and  which  lots 
were  leased  in  1856  to  the  defendant's  transferrer  for  the  term  of  fifty 
years.  The  defense  is  that  the  property  belongs  to  the  Poydras 
Female  Orphan  Asylum,  and  the  property  of  that  institution  is  exempt 
from  taxation. 

The  be«$t  answer  to  this  defense  is  the  contract  between  the  Asylum 
and  R.  W.  Montgomery,  through  whom  the  defendant  holds.  Among 
other  stipulations  the  act  states  that  Montgomery  binds  himself  *'to 
place  upon  said  lots  buildings  and  improvements  to  the  value  of  not 
less  than  nine  thousand  one  hundred  and  fifty  dollars,'*  and  the  said 
asylum  '' agreed  to  purchase,  at  the  expiration  of  this  lease,  such 
improvements  as  may  be  then  upon  said  lots,  at  the  value  put  upon 
them  by  two  experts.*' 

If  the  asylum  has  to  buy  these  buildings  it  is  certain  they  do  not 
belong  to  them.    One  can  not  buy  what  already  belongs  to  him. 

But  this  is  expressly  admitted  by  the  defendants,  in  admitting  "  that 
all  the  averments  of  the  plaintiff's  petition  are  true,  except  the  allega- 
tion of  defendant's  liability." 
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The  buildings  and  improvementB  on  the  lots  being  shown  to  belong 
to  the  defendant  he  mast  pay  the  taxes  thereon.  The  case  of  Connell 
i;.  Orphan  Asylum  and  Dr.  Campbell,  was  a  suit  upon  a  paving  contract 
Such  work  is  made  a  charge  upon  the  proprietors  of  adjacent  lands, 
by  the  city  charter  of  1856.  It  is,  therefore,  not  in  point;  neither  h 
the  case  of  the  State  v,  Campbell,  23  An.  445,  as  will  appear  from  the 
opinion  of  the  court.  The  court  said  'Hhis  is  a  suit  against  defendant 
to  recover  the  State  taxes  for  1869,  on  a  lot  of  ground  forming  the 
comer  of  St.  Charles  and  Julia  streets.  *  *  •  The  answer  is,  the 
defendant  is  not  the  owner  of  the  lot  of  ground  described  in  the  peti- 
tion; that  said  lot  belongs  to  the  Poydras  Female  Orphan  Asylmn, 
and  is  by  law  exempt  from  taxation." 

There  is  no  question  here  about  taxing  the  lots  of  ground  which 
belong  to  the  asylum,  but  the  question  is  about  taxing  the  buildings 
and  improvements  thereon,  placed  there  under  a  contract  which  makes 
them  the  property  of  the  lessee.  We  have  no  doubt  about  the  right  of 
the  city  to  collect  taxes  on  said  property.    Constitution,  art.  118. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
afi&rmed  with  costs  of  appeal. 


No.  3507. 

The  City  of  New  Orleans  v.  New  Orleans,  Mobile  and  Chat- 
tanooga Railroad  Company. 

The  Joint  reaolation  of  t^e  Legislature  upon  which  defendant  relies  in  this  case  and  the  title 
of  which  is:  "A  joint  resolution  m  relation  to  the  New  Orleans,  Mobile  and  Chatta- 
nooga Railroad  Company,  a  corporation  of  the  State  of  Alabama,"  sofficienUy  diacloses 
the  object  of  the  resolution.    It  is  not  therefore  unconstitutionaL 

The  public  servitude  along  the  banks  of  rivers  in  Louisiana  is  under  the  control  of  the  Gen- 
eral  Assembly.  The  right  of  that  body  to  grant  the  privilege  to  corporations  or  indi- 
viduals to  make  and  maintain  wharves  has  long  been  settled.  In  this  instance  the  State 
granted  the  right  to  the  riparian  owner.  This  is  permissible.  The  grant  was  not  a 
donation  ot  public  revenues  to  a  private  purpose.  It  was  the  control  by  the  Legialatiire 
of  a  public  servitude. 

APP£AL  from  the  Fourth  District  Coart,  parish  of  Orleans.  ThSard^ 
J.  Oearge  8.  JJacey,  A.  0.  Lewis,  W.  W.  King,  for  plaiatiff  and 
appellant.    J,  A,  Campbell,  for  defendant  and  appellee. 

LuDELiNG,  C.  J.  This  is  a  suit  for  $764  20,  for  levee  dues  charged 
against  the  defendant,  for  barges  and  flatboats  belonging  to  the  com- 
pany, and  lying  at  the  wharves  of  the  company. 

It  is  admitted  the  charges  are  correct  if  due  by  the  defendant.  It  is 
admitted  that  the  barges,  etc.,  were  moored  at  the  wharf  described  in 
the  resolution  adopted  by  the  General  Assembly  in  March,  1869,  which 
is  situated  in  the  Delord  suburb  of  this  city,  and  that  the  company 
was  in  possession  of  said  wharf,  under  said  resolution,  daring  the 
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period  for  whioh  the  charges  are  made ;  and  that  the  barges,  etc.,  were 
used  in  the  baainess  of  the  company. 

The  defense  is  that  nnder  said  resolation  of  the  General  Assembly 
the  defendant  is  exempted  from  wharfage  dues  for  barges,  etc.,  which 
land  at  the  said  wharf. 

The  city  urges  three  objections  to  this  joint  resolation. 

Firat — Its  nnconstitiitionality,  because  its  title  does  not  declare  its 
object,  and  because  its  provisions  create  an  inequality  in  taxation. 

Second — Because  the  Legislature  has  not  the  power  to  control  the 
municipal  wharves  and  levees,  and  the  dues  and  charges  arising 
therefrom. 

Third — Because  the  Legislature  transcended  legislative  power  by 
doDSting  public  revenues  to  a  private  purpose. 

The  title  of  the  resolution  is,  '*  A  Joint  Resolution  in  relation  to  the 
New  Orleans,  Mobile  and  Chattanooga  Railroad  Company,  a  corporation 
of  the  State  of  Alabama."  It  gave  the  company  the  right  to  inclose 
and  occupy  for  its  purposes  and  uses,  that  portion  of  the  levee  batture 
and  wharf  in  New  Orleans,  in  front  of  the  riparian  property  which  the 
eompany  had  acquired.  The  act  further  exempted  from  the  payment 
of  wharfage  and  levee  dues,  vessels,  etc.,  landing  at  said  wharf  with 
the  oonsent  of  the  company,  and  imposed  the  obligation  on  the  com- 
pany to  maintain  and  keep  in  repair  said  wharf, 

First^We  think  the  title  sufficiently  discloses  the  object  of  the  reso* 
lution.  See  14  An.  7,  Williams  v.  Paysan;  9  An.  329;  20  An.  196,  Po- 
lice Jury  V.  Colomb.    There  is  no  question  of  taxation  in  this  case. 

Second — The  public  servitude  along  the  banks  of  rivers  in  Louisiana 
is  under  the  control  of  the  General  Assembly.  C.  C.  453,  455,  458. 
The  right  of  the  General  Assembly  to  grant  the  right  to  corporations 
or  individuals  to  make  and  maintain  wharves  has  been  long  settled. 
5  An.  661 ;  15  An.  577;  22  An.  545;  6  N.  Y.  523;  26  N.  Y.  287. 

Third — In  the  case  now  under  consideration,  the  State  granted  the 
right  to  the  riparian  owner.    This  is  permissible.     1  Black.  1. 

Nor  was  the  grant  a  donation  of  public  revenues  to  a  private  pur- 
pose. The  grant  is  a  license  to  a  railroad  company  to  use  its  property 
on  the  river  bank  for  public  purposes,  to  wit :  to  facilitate  the  trans- 
action of  its  business  with  the  public.  It  was  the  control,  by  the 
Legislature,  of  a  public  servitude. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  affirmed  with  costs  of  appeal. 


WixT  J.,  diesenting.    The  defendants  resist  this  demand  of  the  city 
of  New  Orleans  on  an  account  of  $764  20  for  levee  dues,  on  the  ground 
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mentioDed  in  the  statemeDt  of  tacts  upon  wliicU  the  case  was  sabmitted 
in  tUe  court  below.  And  it  is  as  follows:  ''  The  defendants  resist  the 
payment  bj  virtae  of  a  joint  resolution  of  the  General  Assembly  of 
the  State  of  Louisiana,  approved  March  6,  1869;"  *  *  •  which  they 
claim  exempts  them  from  the  payment  of  all  levee  and  wharf  dues  to 
the  city  of  New  Orleans. 

The  plaintiff  contends  that  this  joint  resolution  is  repu/^nant  to 
article  114  of  the  constitution,  and  is  therefore  void. 

The  title  is,  "  A  Joint  Resolution  in  relation  to  the  New  Orleans, 
Mobile  and  Chattanooga  Railroad  Company,  a  corporation  of  the  State 
of  Alabama."  The  statute  provides:  ''That  there  shall  be  and  u 
hereby  granted  to  the  New  Orleans,  Mobile  and  Chattanooga  Railroad 
Company,  a  corporation  of  the  State  of  Alabama,  the  right  to  indose 
and  occupy  for  its  purposes  and  uses,  in  such  manner  as  the  directorB 
of  said  company  may  determine,  that  portion  of  the  levee  batture  and 
wharf  of  the  city  of  New  Orleans^  between  the  street  laid  out  between 
Pilie  street  and  the  Mississippi  river,  and  from  Calliope  street  to  the 
lower  line  (about  three  hundred  and  fifty-five  feet  below  Calliope 
street)  of  the  batture  rights  owned  by  said  company,  and  no  steamship 
or  other  vessel  shall  occupy  or  lie  at  said  wharf,  or  receive  or  discharge 
cargo  thereat,  except  by  and  with  the  consent  of  said  company;  and 
all  steamships  or  vessels  discharging  or  receiving  cargo  at  said  wharf 
of  said  company,  or  any  steamships  or  other  vessels  using  said  wharf 
by  and  with  the  consent  of  said  company,  and  not  receiving  or  dis- 
charging cargo  at|  or  occupying  any  other  wharf  in  the  city  of  New 
Orleans,  shall  be  exempt  from  the  payment  of  all  levee  and  wharf  dues 
to  the  city  of  New  Oilcans;  said  wharf  shall  be  maintained  and  kept 
in  repair  by  said  company.  That  all  laws  and  parts  of  laws,  and  all 
ordinances  and  parts  of  ordinances  conflicting  with  the  provisions  of 
this  joint  resolution  are  hereby  repealed,  so  far  as  they  afifect  the  pro- 
visions of  this  joint  resolution.*' 

There  is  nothing  in  the  title  of  the  law  indicating  the  object  to 
exempt  any  ships  or  other  vessels  landing  at  the  port  of  New  Orleans 
iroin  the  payment  of  levee  and  wharfage  dues.  In  the  title  no  hint  or 
clue  is  given  showing  the  object  of  the  law  to  confer  any  advantage 
on  tlie  defendants  over  any  other  persons,  in  regard  to  exemption  from 
paying  levee  dues.  Nor  does  it  disclose  the  purpose  of  allowing  the 
defendants  to  inclose  and  have  the  exclusive  right  to  occupy  a  part  of 
the  levee  and  wharf  of  the  city  of  New  Orleans. 

1  think  the  exemption  claimed  should  not  be  allowed,  because  the 
law  granting  it  is  repugnant  to  article  114  of  the  constitution  and  is 
void.    I  therefore  dissent  in  this  case. 
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No.  5298. 
City  of  New  Orleans  et  als.  v*  James  Stafford. 

It  does  not  follow  becftose  the  city  has  leased  the  markets  for  the  year  1874  that  it  loses  all 
Interest  in  the  management  of  them  and  in  seeing  that  the  laws  and  regulations  .oon- 
oeining  them  are  carried  into  effect.  The  act  of  1874  makes  it  the  duty  of  the  city 
through  its  administrators  to  take  measores  for  carrying  oa^  the  provisions  of  the  act 
legalating  private  markets,  and  in  any  issae  that  may  arise  in  acting  under  this  author- 
ity the  city  would  be  competent  to  stand  in  Judgment. 

The  Legislature  had  the  power  to  make  the  regulation,  which  it  has  made  by  the  act  of  the 
twenty-flixth  February,  1874,  declaring  that  private  markets  shall  not  be  established,  con- 
tinued, or  kept  open  within  twelve  squares  of  a  public  market.  This  power  arises  from 
ttie  nature  of  things,  and  is  what  is  termed  a  police  power.  It  springs  from  the  great 
pcinoiple  "tahupopiMtupremaettlex"  There  is  in  the  defendant's  case  no  room  for 
any  well  grounded  complaint  of  the  violation  of  a  vested  right,  for  if  he  really  possessed 
the  privilege  of  keeping  a  private  market,  that  privilege  was  acquired  subordinately  to 
the  right  existing  in  the  sovereign  to  exercise  the  police  power  in  regulating  the  peace 
and  good  order  of  the  city,*  and  in  providing  for  and  maintaining  its  cleanliness  and 
salubrity.    The  act  of  1874  is  not  unconstitutional. 

Die  act  of  ^e  twenty-sixth  February,  1874,  is  not  in  violation  of  article  114  of  the  State  con- 
stitution. The  act  has  but  one  otjeot ;  that  one  ol%)ect  is  expressed  in  the  title.  The 
words  "and  for  other  purposes,"  are  in  the  title  to  this  act  meaningless,  for  there  is 
nothing  else  treated  of  in  it  besides  the  regulation  of  private  markets. 

The  act  of  1874  abolishes  aU  private  markets  located  within  less  than  twelve  squares  of  a 
public  market.  To  that  extent  it  repeals  the  act  of  1866,  under  which  the  defendant  sets 
up  it«  title. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    HaW' 
JdnB^  J.    Laeey  ^  JBuiler,  for  plaintiffs  and  appellants.    E,  FiUeul, 
for  defendant  and  appellee. 

Taliaferro,  J.    It  is  charged  against  the  defendant  that  in  open 
violation  of  existing  laws  and  regulations  appertaining  to  the  markets 
of  the  city  for  vending  provisions  of  various  kinds  for  the  sustenance 
of  the  inhahitantSy  he  is  keeping  a  private  market,  at  which  he  is  sell- 
ing meats  and  other  articles  of  provisions  contrary  to  the  said  laws 
and  municipal  regulations,  and  thereby  endangering  the  peace  and 
good  order  of  the  city,  putting  in  jeopardy  the  cleanliness  and  salu- 
brity and  the  health  and  quietude  of  the  inhabitants  thereof,  and  fur- 
thermore subjecting  the  said  city  to  a  pecuniary  loss  and  injury  in  an 
amount  greatly  in  excess  of  one  thousand  dollars.  The  plaintiff  prayed 
that  an  iujunction  be  granted  restraining  the  defendant  from  keeping 
open  and  conducting  a  private  market,  as,  alleged  by  the  petitioner, 
the  defendant  is  doing  in  violation  of  law.    A  rule  was  served  upon 
the  defendant  to  show  cause  why  the  injunction  prayed  for  should  not 
be  granted,  and  the  defendant  answered  :    That  the  act  of  1874  of  the 
Legislature,  providing  tiiat  no  private  market  should  be  permitted  at 
any  place  in  the  city  within  the  distance  of  twelve  squares  of  a  public 
market,  is  unconstitutional  and  void,  because  it  was  procured  by 
bribery  and  corruption ;  because  its  title  does  not  disclose  or  indicate 
its  porposes;  that  it  violates  the  constitution  of  the  United  States; 
because  it  creates  an  involuntary  servitude;  that  it  abridges  the  privi« 
27 
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leges  and  immunities  of  the  citizens ;  that  it  deprives  them  of  their 
property  without  due  process  of  law.  The  defendant  contends  that 
having  taken  his  license  under  the  act  131  of  1866  he  is  entitled  to 
keep  a  private  market  at  the  corner  of  St.  Peter  and  Decatur  streets 
during  the  space  of  one  year,  beginning  January  1,  1874,  and  ending 
thirty-first  of  Deceniber,  1874;  that  this  right  having  once  vested  it 
can  not  be  taken  away.  He  further  contends  that  the  city  is  without 
interest,  having  sold  the  revenues  of  the  markets  for  the  year  1874. 

The  application  of  the  plaintiff  for  an  injunction  was  dismissed  at 
his  costs,  and  the  plaintiff  has  appealed. 

The  act  of  the  Legislature  authorizing  private  markets  for  the  sale 
of  meats,  fish,  poultry,  etc.,  was  passed  in  1866 ;  that  act  directs  that 
keepers  of  private  markets  shall  pay  the  same  license  that  is  required 
from  retailers  of  provisions.  The  words  of  the  statute  are :  "  From 
and  after  the  first  of  January,  1867,  it  shall  be  lawful  for  all  persons, 
after  they  have  obtained  the  license  required  for  retailers  of  provis- 
ions, to  open,  and  keep  open  at  all  proper  hours  of  the  day,  private 
markets,  stores,  or  stands  in  any  part  of  the  city  of  New  Orleans  for 
the  sale  of  meats,  game,  poultry,  yegetables,  fruit  and  fresh  fish,  sub- 
ject to  the  general  sanitary  ordinances  of  the  City  Council." 

By  the  act  of  1870,  enlarging  the  limits  of  the  city  of  New  Orleans, 
and  to  provide  for  th^  government  and  administration  of  the  affiiirs  of 
the  city,  power  is  granted  to  the  city  to  establish  market  places ;  and 
through  its  department  of  commerce  to  have  general  superintendence 
of  all  matters  relating  to  markets.  The  City  Council  is  vested  with 
full  power  and  authority  to  make  and  pass  such  by-laws  and  ordi- 
nances as  are  necessary  and  proper  "  to  regulate  and  preserve  the 
peace  and  good  order  of  the  city  and  provide  for  and  maintain  its 
cleanliness  and  salubrity  not  inconsistent  with  any  law  relating  there- 
to." On  the  second  December,  1873,  the  City  Council  passed  an  ordi- 
nance making  the  license  for  private  markets  $'300.  On  the  twenty- 
sixth  of  February,  1874,  the  defendant  in  this  case  took  out  from  the 
State  a  wholesale  dealer's  license  on  the  payment  of  one  hundred  dol- 
lars. This  license  was  taken  out  near  three  months  after  the' passage 
of  the  city  ordinance  requiring  a  license  of  three  hundred  dollars  from 
the  keepers  of  private  markets.  In  the  same  ordinance  the  license  of 
wholesale  dealers  is  fixed  at  one  hundred  dollars.  If  the  defendant 
was  bound  to  take  a  license  from  the  city  for  keeping  a  private  mar- 
ket it  is  clear  that  he  has  not  done  it.  But  he  relies  upon  the  licenae 
from  the  State  under  the  statute  of  1866.  This  statute,  as  to  the 
amount  of  the  license  fixed  for  private  markets,  is  not  quite  definite^ 
the  license  is  to  be  that  which  is  paid  by  ''retailers  of  provisions." 
We  do  not  find  from  the  record  nor  from  the  statutes  of  1866  what  the 
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amonnt  of  that  license  was.  We  assume,  however;  that  the  defendant 
holds  that  his  license  as  a  wholesale  dealer  covers  it  whatever  it  may 
be.  Considering  the  act  of  the  Legislatare  of  1866,  together  with  the 
ordinance  of  the  city  of  second  December,  1873,  passed  more  than 
two  months  before  the  date  of  the  defendant's  license,  we  can  not 
bat  consider  his  claim  to  a  license  for  the  year  1874  at  best  as  very 
questionable.  It  is  not  important  that  we  should  pass  directly  upon 
the  question.  A  prominent  ground  of  defense,  and  one  upon  which 
the  judge  a  quo  seems  to  have  laid  much  stress,  is  that  the  city  is  with- 
out interest  in  the  matter,  having  leased  or  farmed  out  the  markets 
for  the  year  1874.  We  do  not  see  that  it  follows  because  the  city  has 
leased  the  markets  for  the  year  1874  it  loses  all  interest  in  the  manage- 
ment of  them,  in  seeing  that  the  laws  and  regulations  concerning  them 
are  carried  into  effect.  The  act  of  1874  makes  it  the  duty  of  the  city 
through  its  administrator  to  take  measures  for  carrying  out  the  pro- 
visions of  the  act  regulating  private  markets,  and  in  any  issue  that 
may  arise  in  acting  under  this  authority  the  city  would  be  competent 
to  stand  in  judgment. 

We  pass  now  to  the  consideration  of  the  most  important  question 
raised  in  this  controversy.  Has  the  Legislature  the  power  to  make  the 
regulation  which  it  has  made  by  this  act  of  twenty-sixth  February, 
1874,  declaring  that  private  markets  shall  not  be  established,  con-^ 
tinned,  or  kept  open  within  twelve  squares  of  a  public  market  t  This 
question,  we  think,  must  be  answered  in  the  afftrmative.  And  the 
power  arises  from  the  nature  of  things,  and  is  what  is  termed  a 
police  power.  It  springs  from  the  great  principle,  '*  aalua  pc^li 
guprema  eat  lex,'^  There  is  in  the  defendant's  case  no  room  for  any 
well  grounded  complaint  of  the  violation  of  a  vested  private  right, 
for  the  privilege,  if  he  really  possessed  it,  of  keeping  a  private  market, 
was  acquired  subordinately  to  the  right  existing  in  the  sovereign  to 
exercise  the  police  power  to  regulate  the  peace  and  good  order  of  the 
city,  and  to  provide  for  and  maintain  its  cleanliness  and  salubrity. 
By  way  of  illustrating  this  necessarily  existing  power  to  regulate  the 
number,  location  and  management  of  markets,  take  the  city  of  New 
Orleans,  in  a  warm  climate,  located  in  a  low  district  of  country,  sur- 
rounded by  marshes  and  swamps,  which,  in  the  hot  season,  under 
favorable  conditions,  envelopes  its  large  population  in  a  malarious 
atmosphere.  Under  such  circumstances  the  danger  of  epidemics  be- 
comes imminent.  It  behooves  the  city  authorities  at  such  periods  to 
be  on  the  alert  to  obviate  local  causes  of  disease  within  the  limits  of 
the  city.  Among  such  causes  the  decay  of  animal  and  vegitable  mat- 
ter is  a  prominent  one.  The  markets,  therefore,  must  on  that  account 
be  strictly  attended  to,  and  such  measures  adopted  in  regard  to  them 
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aS|  in  the  jadgment  of  the  proper  aathoritiea,  the  pablic  health  may 
require.  Suppose  under  such  a  condition  of  things  it  should  be  found 
necessary  as  a  sanitary  regulation  to  reduce  the  number  of  markets, 
to  abolish  some  of  them,  and  thereby  avoid  their  becoming  causes  of 
disease.  Suppose  the  lessee  of  a  public  market  and  the  keeper  of  a 
private  market  should  find  the  markets  under  their  control  abolished, 
closed  or  suspended,  from  considerations  of  public  security  and  bene- 
fit, before  the  expiration  of  the  time  for  which  their  licenses  were  to 
continue ;  could  they  be  sustained  by  law  in  a  demand  to  be  permitted 
to  continue  and  keep  open  the  markets  they  had  charge  of,  on  the  pre- 
tense that  they  had  a  vested  right  to  keep  them  open  Y  Surely  not. 
Their  private  benefit  and  advantage  would  have  to  yield  to  the  public 
advantage.  It  would  be  a  perversion  of  the  principles  of  organised 
society  and  of  regulated  liberty  to  permit  an  individual  to  continue  a 
business  or  occupation  endangering  the  public  health  in  order  that  he 
might  derive  profit  from  such  occupation.  We  presume  it  will  not  be 
denied  that  under  circumstances  of  peril  and  emergency  the  lawmaker 
would  have  the  right  to  abolish  or  suspend  an  occupation  imperiling 
the  public  safety.  This  power  is  inherent  in  him.  He  may  exercise 
it  prospectively  for  prevention  as  well  as  pro  re  nata  for  immediate 
effect.  It  is  within  his  discretion  when  to  exercise  this  power ;  and 
persons  under  license  to  pursue  such  occupations  as  may,  in  the  pnbUc 
need  and  interest  be  affected  by  the  exercise  of  the  police  power,  em- 
bark in  those  occupations  subject  to  the  disadvantages  which  may 
result  from  a  legal  exercise  of  that  power.  The  act  of  the  General 
Assembly  of  twenty-sixth  February,  1874,  entitled  ''An  act  to  regulate 
the  private  markets  in  the  city  of  New  Orleans  and  for  other  par- 
poses,"  does  not  violate  or  infringe  any  vested  right.  It  is  not  uncon- 
stitutional. 

The  defendant  charges  that  the  passage  of  the  act  was  procured  by 
bribery  and  corruption  ;  that  it  was  conceived  in  fraud,  and  its  title 
designed  to  defraud.  This  is  coram  nonjucUee.  Courts  will  not  be  in- 
fluenced by  mere  allegations  of  this  kind,  unsupported  by  any  evidence 
whatever^  to  disregard  the  maxim  ^^omnia  prtBaumuniur  reete  esse  aoto." 

It  is  objected  that  the  law  of  February  26,  1874,  is  unconstitational 
and  void,  as  being  in  violation  of  article  114  of  the  State  constitution, 
which  directs  that  '*  every  law  shall  express  its  object  or  objects  in  its 
title."  We  think  the  objection  without  weight.  The  act  has  bnt  one 
object,  that  one  object  is  expressed  in  its  title.  The  title  misleads 
nobody.  The  words  *'  and  for  other  purposes"  are  in  the  title  to  this 
act  meaningless,  for  there  is  nothing  else  treated  of  in  the  act  besides 
the  regulation  of  private  markets.  Its  purpose  is  simplex  d^f^taxat  ei 
unum. 
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The  act  of  February,  1874,  abolishes  all  private  markets  located 
witiiin  less  than  twelve  squares  of  a  public  market.  To  that  extent 
it  repeals  the  act  of  1866  under  which  the  defendant  sets  up  his  rightSr 
It  is  shown  that  he  is  keeping  a  private  market  within  one  square  of 
the  French  market,  one  of  the  principal  public  markets  of  the  city. 
He  is  doing  so  in  violation  of  law.  We  think  the  judgment  of  the 
court  a  qua  sustaining  the  defendant  erroneous. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  h& 
annulled,  avoided  and  set  aside.  It  is  further  ordered  that  the  injunc-^ 
tion  prayed  for  by  the  plaintiff  be  granted  and  perpetuated  enjoin  in  g 
and  restraining  the  defendant  from  opening,  conducting,  carrying  on 
or  continuing  any  private  market  or  place  of  business  for  the  sale  of 
fresh  meats,  fresh  fish,  poultry,  game,  vegetables,  etc.,  in  the  city  of 
New  Orleans,  within  the  space  or  distance  of  twelve  squares  of  any 
public  market  under  the  jurisdiction  and  authority  of  the  Administra- 
tor of  Commerce  of  said  city,  and  otherwise  violating  in  any  manner 
the  provisions  of  an  act  entitled  "An  act  to  regulate  the  private  mar- 
kets in  the  dty  of  New  Orleans  and  for  other  purposes,"  passed  by  the 
General  Assembly  of  the  State  of  Louisiana  on  the  twenty-sixth  of 
January,  1874.  It  is  further  ordered  that  the  plaintiff  recover  from 
the  defendant  one  hundred  dollars,  and  that  the  defendant  pay  costs 
in  both  courts. 


Wtly,  J.,  diaaenUng,  Section  I  of  act  No.  134  of  the  acts  of  1866 
provides  *'  that  from  and  after  the  first  day  of  January,  1867,  it  shall 
be  lawful  for  all  persons  after  they  have  obtained  the  license  required 
for  retailers  of  provisions  to  open  and  keep  open  at  all  proper  hours  of 
the  day  private  markets,  stores  or  stands,  in  any  part  of  the  city  of 
New  Orleans  for  the  sale  of  meats,  game,  poultry,  vegetables,  fruit, 
and  f^sh  fish,  subject  to  the  general  sanitary  ordinances  of  the  City 
Council.  In  the  record  I  find  that  the  defendant,  James  Stafford,  ob- 
tidned  State  and  city  licenses  as  a  wholesale  merchant  for  the  year 
ending  thirty-first  December,  1874.  Under  these  licenses  he  has 
authority  to  sell  at  retail.  He  has  all  the  "  licenses  required  for  re- 
tailers of  provisions/'  Having  the  licenses  required  for  retailers  of 
provisions,  James  Stafford  fully  complied  with  the  act  of  1866,  and  his 
contract  made  in  pursuance  thereof  is  protected  by  the  constitution  of 
the  United  States,  and  it  is  in  no  manner  impaired  by  the  act  No.  31 
of  acts  of  1874,  which  was  passed  after  said  contract  was  made. 

The  plaintiffs,  however,  contend  that  three  months  before  the  de- 
fendant took  out  licenses  as  a  wholesale  merchant,  entitling  him  to 
pnrsae  the  occupation  of  a  retailer  of  provisions,  the  city  passed  an 
ordlnauoe  fixing  the  license  for  private  markets  at  $300 ;  and  not  hav- 
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ing  paid  this  license  the  defendant  was  not  authorized  to  pursue  the 
occupation  of  a  keeper  of  a  private  market  under  Ms  wholesale  deal- 
ers licenses  of  one  hundred  dollars  to  the  State  and  one  hundred  dol* 
lars  to  the  city.  To  this  a  sufOlcient  answer  is,  that  the  defendant 
having  paid  the  licenses  required  for  retailers  of  provisions,  was  en- 
titled under  the  act  of  1866  to  keep  a  private  market }  and  the  city 
had  no  authority  to  pass  the  ordinance  fixing  the  additional  license  or 
tax  of  $300.  As  the  State  had  the  right  to  pass  the  law  and  fix  the 
conditions  upon  which  it  would  allow  private  markets,  the  city  of  New 
Orleans  could  not  impose  an  additional  condition  without  asserting 
the  right  to  amend  a  law  of  the  State.  When  the  State  says  that  all 
persons  may  keep  private  markets  upon  taking  out  the  licenses  re- 
quired for  retailers  of  provisions,  the  city  of  New  Orleans  has  no 
right  to  defeat  or  restrict  the  will  of  the  sovereign  by  passing  an  ordi- 
nance requiring  an  additional  tax  or  license  of  (300.  The  defendant 
paid  the  license  required  of  retailers  of  provisions ;  he  accepted  the 
offer  of  the  State  contained  in  the  act  of  1866 ;  and  the  contract  was 
perfected  by  which  he  acquired  the  right  to  keep  a  private  market  at 
his  store  for  the  year  1874. 

Assuming  that  act  No.  81  of  the  acts  of  1874,  is  constitutional,  and 
that  it  repeals  that  part  of  the  act  of  1866,  allowing  private  markets 
within  twelve  squares  of  a  public  market,  in  my  opinion  this  law, 
passed  after  the  defendant's  rights  were  acquired,  in  no  manner  afl^eoted 
him.  During  the  period  fixed  in  the  licenses,  the  defendant  has  the 
right  to  keep  a  private  market.  The  State  can  not  destroy  this  right 
without  impairing  the  obligation  of  a  contract.  It  is  useless  to  talk  of 
the  exercise  of  police  power  by  the  State  in  the  interest  of  public 
order  and  the  health  of  the  city.  No  one  questions  the  right  of  the 
State  to  pass  needful  laws  for  the  preservation  of  these  important 
interests.  No  one  has  the  right  to  pursue  an  occupation  detrimental 
to  the  public  health  and  safety.  But  the  precise  question  is,  is  the 
statute  No.  31  of  the  acts  of  1874,  a  law  passed  in  the  interest  of  good 
order  and  public  health?  How  can  the  public  health  and  good  order 
be  endangered  by  allowing  private  markets  within  twelve  squares  of 
a  public  market  Y  If  private  markets  beyond  twelve  squares  of  a  pub- 
lic market  will  not  endanger  public  health  and  safety,  how  comes  it 
that  such  markets  within  twelve  squares  will  be  detrimental  Y  There 
is  nothing  in  the  act  showing  that  the  motive  of  the  lawgiver  was  to 
preserve  good  order  and  the  public  health.  It  is  an  argument  sug- 
gested by  the  ingenuity  of  counsel,  and  in  my  opinion  it  is«  entirely 
foreign  to  the  issues  presented  in  this  case. 

The  title  of  the  act  is  '^An  act  to  regulate  the  private  markets  of  the 
city  of  New  Orleans  and  for  other  purposes." 
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Section  first  makes  it  unlawfol  to  keep  a  private  market  for  the  sale 
of  fresh  meats,  poultry,  fresh  fish,  etc.,  within  twelve  squares  of  a 
public  market.  Section  second  authorizes  the  Administrator  of  Com- 
merce to  close  such  markets  opened  or  conducted  in  violation  of  sec- 
tion one.    Section  third  imposes  a  penalty  for  violating  section  one. 

Section  fourth  makes  it  the  duty  of  the  judge  of  the  First  District 
Cotirt  to  charge  the  grand  jury  as  to  the  provisions  of  this  act. 

Section  fifth  provides :  "  That  upon  the  reverse  side  of  each  and 
eyeiy  license  granted  by  the  State  of  Louisiana  or  the  city  of  New 
Orleans  for  the  carrying  on,  conduction,  and  operation  of  a  private 
market  for  the  sale  of  fresh  meat,  poultry,  fresh  fish,  etc.,  the  follow- 
ing words  shall  be  printed  thereon :  ''It  is  distinctly  understood  that 
the  holder  of  this  license  shall  not  open,  establish,  or  carry  on  a  pri- 
Tate  market  within  twelve  squares  of  any  public  market  under  penalty 
of  the  forfeiture  of  this  license." 

Section  sixth  provides  that  this  act  shall  take  effect  from  and  after 
its  passage,  and  that  all  laws  in  conflict  therewith  are  repealed. 

As  before  remarked,  there  is  not  one  word  in  the  statute  showing 
that  it  is  a  police  law  for  the  preservation  of  good  order  and  the  public 
health.  On  the  contrary,  from  the  terms  of  the  act  the  conclusion  is 
inevitable  that  the  lawgiver  simply  desired  to  amend  the  act  of  1860, 
BO  as  to  prohibit  private  markets  for  the  sale  of  fresh  meats,  fish,  etc., 
within  twelve  squares  of  a  public  market.  And  this  view  is  confirmed 
by  considering  the  fifth  section,  which  provides  that  hereafter  a  certain 
itapnlation  shall  be  printed  on  the  reverse  side  of  the  licenses  to  carry 
on  a  private  market.  It  imposes  a  new  condition  in  the  contract 
arising  from  the  taking  out  of  licenses  under  the  act  of  1866,  whereby 
the  person  taking  out  said  licenses  stipulates  not  to  keep  a  private 
market  for  the  sale  of  fresh  meats,  fish,  etc.,  within  twelve  squares  of 
a  public  market.  The  law  before  us  simply  adds  a  new  condition  to 
the  standing  offer  of  the  State  under  the  law  of  1866,  to  sell  licenses 
or  to  make  a  contract  with  any  one  desiring  it,  to  keep  a  private 
market. 

How  the  modification  of  an  offer  to  make  a  contract  can  modify  or 
alter  a  contract  already  made,  I  can  not  imagine.  There  was  no  stip- 
nlation  when  the  defendant  got  his  licenses  for  the  year  1874  that  he 
would  not  keep  a  private  market  within  twelve  squares  of  a  public 

m 

market.  A  stipulation  proposed  in  a  law  passed  subsequent  to  the 
purchase  of  the  licenses  by  the  defendant,  forms  no  part  of  the  contract 
which  aro^e  by  the  purchase  of  said  licenses.  It  is  a  stipulation  which 
was  not  demanded  by  the  State  at  the  time,  and  which  was  not  con- 
sented to  by  the  parties.  It  therefore  forms  no  part  of  the  contract 
between  the  defendant  and  the  State  and  is  not  obligatory  on  him. 
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Asother  reason  why  the  statute  was  not  passed  to  promote  the  public 
health  is,  that  for  that  purpose  this  law  was  not  necessary,  the  act  of 
1866  establishing  private  markets  expressly  stipulating  that  the  right 
is  granted,  "  subject  to  the  general  sanitary  ordinances  of  the  City 
Council."  Besides,  under  the  charter  of  1870  the  city  has  full  authority 
to  pass  ordinances :  "  To  regulate  and  preserve  the  peace  and  good 
order  of  the  city,  and  to  provide  for  and  maintain  its  cleanliness  and 
salubrity."  •  •  •        After  confiding  the  care  of  public 

health  and  good  order  to  the  city,  the  State  had  no  occasion  to  pass 
the  statute  before  us  in  the  interest  of  good  order  and  public  health. 

In  the  absence  of  a  motive  we  can  not  presume  the  statute  a  police 
regulation. 

But  suppose  the  lawgiver  had  declared  the  act  a  police  regulation, 
that  would  not  make  it  such.  Under  the  name  of  a  police  law  the 
State  can  not  deprive  a  citizen  of  his  property  or  the  right  to  pursue 
the  occupation  for  which  he  has  a  license,  when  the  enjoyment  of 
such  property  or  the  pursuit  of  such  occupation  will  not  endanger 
public  health,  safety,  peace  and  good  order.  The  enjoyment  of  the 
occupation  for  which  the  defendant  has  State  and  city  licenses  for  the 
year  1874,  will  in  no  manner  endanger  the  public  interests  which  the 
State  can  protect  under  the  exercise  of  its  police  power.  The  police 
power,  like  all  powers  confided  to  the  Legislature  is  not  unlimited  | 
and  of  the  extent  of  this  power  it  is  for  the  courts  and  not  the  Legis- 
lature to  decide.  Any  other  doctrine  would  be  subversive  of  liberty. 
The  Legislature  could  call  its  laws  police  regulations,  and  thereby  es- 
cape all  the  limitations  of  the  constitution. 

I  agree  with  the  district  judge  that  the  plaintiffs  have  no  pecuniary 
interest  in  the  controversy,  the  city  having  leased  out  the  public 
markets  for  1874.  The  enforcement  of  the  law  may  benefit  the  lessees 
of  the  public  markets,  because  it  virtually  gives  them  a  monopoly  or 
an  exclusive  right  over  all  other  persons  to  sell  fresh  meats,  fish,  pool- 
try,  and  vegetables  within  twelve  squares  ot  the  public  markets.  Bat 
whether  the  law  is  enforced  or  not  against  the  defendant  it  can  confer 
no  pecuniary  benefit  on  the  plaintiffs.  The  jurisdiction  of  this  court 
in  civil  cases  is  limited,  and  as  the  matter  in  dispute  does  not  exceed 
five  hundred  dollars  this  court  is  without  jurisdiction  ratiane  maieruB, 
and  the  appeal  should,  on  that  account,  be  dismissed. 

I  come  now  to  consider  the  constitutionality  of  the  statute.  Article 
114  of  the  constitution  requires  that  the  object  or  objects  of  every  lavr 
shall  be  expressed  in  its  title.  The  sole  object  of  the  act  is  to  amend 
the  act  of  1866,  so  as  to  prohibit  private  markets  for  the  sale  of  Ireeh. 
meats,  game,  poultry,  fresh  fish,  and  iruit  within  twelve  squares  of  a 
public  market,  the  intention  being  to  give  public  markets  the  monopoly. 


NEW  ORLEANS.  MAY,  1875.  425 

City  of  Nov  Orleans  et  als.  v.  Staiford. 

within  such  limits^  of  selling  such  prodace  or  articles  of  merchandise. 
This,  the  undoubted  object  of  the  law,  is  not  expressed  in  its  title. 
The  title  "to  regulate  private  markets"  gives  no  clue  to  the  purpose 
or  object  of  the  law.  No  one  hearing  the  title  of  the  act  read  would 
be  apprised  of  the  purpose  to  amend  the  act  of  1866,  so  as  to  prohibit 
priTate  markets  for  the  sale  of  iresh  meats,  fish,  poultry,  and  fruits 
within  twelve  squares  of  a  public  market.  If  this  title  be  good  to  cover 
a  prohibitory  law  within  twelve  squares,  why  would  it  not  be  equally 
as  good  to  cover  a  law  prohibiting  private  markets  within  one  mile  or 
twelve  miles  of  a  public  market.  To  regulate  suggests  the  idea  of  ad- 
miiUBtering  a  thing,  not  of  destroying  it ;  the  private  markets  we  un- 
derstand from  the  title  are  to  be  administered,  all  of  them,  in  a  certain 
way;  but  the  title  gives  no  clue  to  the  destruction  of  any  them.  In 
my  opinion  the  law  is  not  covered  by  its  title.  It  is  repugnant  to 
artiele  114  of  the  constitution  and  therefore  void. 
For  the  reasons  stated  I  feel  constrained  to  dissent  in  this  case. 


Howell,  J.,  diasenting.  In  my  opinion  the  defendant,  Stafford,  had 
complied  with  the  law,  by  which  he  secured  the  right  to  carry  on  his 
business  for  one  year,  and  that  he  could  not  be  deprived  of  such  right 
as  is  done  in  this  case;  and  further,  that  the  city  of  New  Orleans 
having  farmed  out  the  public  markets  for  the  current  year  has  no  in- 
terest in  the  matter. 

I  express  no  opinion  at  this  time  upon  the  other  questions  involved 
u  this  proceeding. 

Behearing  refused. 


No.  5618. 
Charlbs  McAlister  v.  R.  K.  Anderson,  Tax  Collector. 

Tte  State  when  seUing  a  certain  piece  of  property  for  taxes  of  1871,  due  thereon,  did  not  seU 
it  freed  from  the  taxes  of  1873.  The  State  had  a  concurrent  mortgage  and  priyUege  to 
aeenre  the  taxes  dne  for  both  years,  and  the  sale  did  not  purport  to  release  the  taxes  of 
1879.  The  fbrmer  OTraer  might  have  redeemed  his  land  by  complying  with  the  require- 
menta  of  the  law  after  the  sale,  but  he  could  not  have  taken  the  property  back  freed 
from  the  taxes  of  1873.    The  purchaser  bought  the  propert7  subject  to  the  taxes  of  that 


APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Car- 
roll. Hough,  J.  Montgomery  <&  Delony,  for  plaintiff  and  appellant. 
Leonard  dk  Kennedy,  and  H.  B,  Steele,  District  Attorney,  for  defendant 
and  appellee. 

LUDBI.ING,  C.  J.  In  October,  1873,  the  plaintiff  purchased,  at  a 
tax  sale,  a  plantation  in  the  parish  of  Carroll;  he  paid  the  price  bid, 
being  the  full  amount  of  the  taxes  and  penalties  due  thereon  for 
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the  year  1871,  and  the  costs  of  sale.  In  June,  1874,  the  same  property 
was  seized  and  advertised  for  sale  for  the  taxes  assessed  on  said  prop- 
erty for  1872 ;  and  the  purchaser  enjoins  the  sale,  on  the  grounds  that 
the  State  sold  the  property  to  satisfy  its  lien  or  privilege  on  the  prop- 
erty for  the  taxes  of  1871,  aod  sold  it  free  from  all  incumbrances.  The 
question  for  decision  is,  did  the  State  sell  the  property  freed  from  the 
taxes  of  1872?  We  think  not.  The  State  had  concurrent  mortgages 
and  privileges  to  secure  the  taxes  due  for  both  years,  and  the  sale  did 
not  purport  to  release  the  taxes  of  1872.  The  former  owner  might 
have  redeemed  his  land  by  complying  with  the  requirements  of  the 
law  after  the  sale;  but  surely  he  would  not  have  taken  the  proper^ 
back  freed  from  the  taxes  of  1872.  The  purchaser  bought  the  property 
subject  to  the  taxes  of  1872. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeal. 

Wylt,  J.,  dissenting.  In  October,  1873,  the  tax  collector  sold  a  plan- 
tation in  the  parish  of  Carroll  known  as  the  ''  Mounds  Place,*'  belong- 
ing to  R.  Tubman  Eeene,  and  Charles  McAlister,  plaintiff  herein, 
becanie  the  purchaser  for  the  price  of  $1806  25,  being  the  full  amount 
of  the  taxes,  penalties  and  costs  due  thereon  for  the  year  1871. 

Subsequently,  to  wit :  in  June,  1874,  defendant  seized  and  advertised 
said  property  for  the  taxes,  penalties  and  costs  due  thereon  for  the 
year  1872;  thereupon  plaintiff  brought  this  suit  to  enjoin  the  sale  oa 
the  grounds  stated  in  the  petition,  to  wit : 

First — The  State  having  sold  him  the  land  for  the  taxes  of  1871,  which 
was  the  first  lien,  lost  thereby  the  privilege  for  the  taxes  of  1872,  which 
was  next  in  rank. 

8eeond — There  has  been  no  legal  seizure  and  advertisement  of  the 
property. 

The  court  dissolved  the  injunction  with  one  hundred  per  cent,  dam- 
ages, and  plaintiff  appeals. 

In  October,  1873,  when  the  tax  collector  sold  the  lands  to  McAlister 
for  taxes,  penalties  and  costs  due  thereon  for  the  year  1871,  the  tazea 
of  1872  were  due. 

Under  sections  66,  67,  68  of  the  act  No.  42  of  the  acts  of  1871,  the 
lands  in  question  had  been  forfeited  to  the  State.  And  in  Morrison  v, 
Larkin,  tax  collector,  26  An.  this  court  decided  that  under  the  revenue 
acts  of  1871  and  1873,  such  lands  could  be  sold  by  the  tax  collector  for 
the  total  amount  of  taxes,  penalties  and  costs  due  thereon  to  the  State, 
reserving  to  the  owner  the  right  of  redemption  stated  in  section  six  of 
act  47  of  the  acts  of  1873,-  and  when  the  bid  is  for  less  than  tiie 
total  amount  due  the  State  for  taxes,  penalties  and  costs,  the  tax  col- 
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ketor  can  not  abjudicate  the  property,  because  in  such  case  the  law 
prorideB,  '*  the  bid  shall  be  rejected."  Section  9  of  act  47  of  the  acts 
of  187a. 

Considering  sections  38,  55,  57,  59,  60, 69  of  act  42  of  the  acts  of  1871 , 
together  with  the  title  of  said  act,  there  can  be  no  doubt  that  the  tax 
Mllector  can  collect  taxes  on  the  deliDqnent  lists,  and  for  this  purpose 
lid  can  sell  lands  forfeited  to  the  State,  provided  the  amount  bid  is 
lofBeient  to  pay  all  the  taxes,  penalties  and  costs  due  to  the  State. 
Upon  payment  of  such  sum  the  owner  could  redeem  the  land,  the  title 
of  which,  by  the  filing  and  recording  of  the  delinquent  list  in  the  Audi- 
tor's office,  vested  in  the  State;  and  it  can  not  be  presumed  that  the 
Authors  of  the  statute  in  question  contemplated  that  a  stranger  should 
aequire  from  the  tax  collector  a  title  to  forfeited  lands  on  terms  more 
&Torable  than  the  former  owner,  who  could  only  redeem  by  paying  the 
State  all  of  the  taxes,  penalties  and  costs  due  thereon.  Nor  can  the 
itatate  be  interpreted  so  as  to  authorize  the  tax  collector  to  sell  such 
property  for  less  than  the  amount  due  the  State,  for  this  would  involve 
tiie  loss  to  the  latter  of  a  part  of  the  revenues  the  tax  collector  was 
charged  to  collect.  Without  special  authority  the  tax  collector  can  not 
adjadicate  forfeited  lands  for  less  than  the  total  amount  due  the  State 
ih«reoD,  and  such  authority  is  not  to  be  found  in  the  statutes  before  us. 
Bot  this  question,  which  has  been  settled,  as  I  understand,  in  the  cases 
of  Morrison  v.  Larkin,  26  An.  and  Garner,  administrator,  v.  B.  K.  An- 
derson, tax  collector,  lately  decided,  is  not  raised  by  the  parties, 
although  lying  at  the  foundation  of  the  action. 

If  McAlister  has  no  title  because  the  tax  collector  had  no  right,  in 
October,  1873,  to  sell  him  lands  forfeited  to  the  State  in  December, 
1871,  for  less  than  the  total  amount  of  the  taxes  and  penalties  due  up 
to  the  time  of  the  sale,  he  would  have  no  interest  to  raise  this  litiga- 
tbn  and  to  take  out  the  injunction.  But  as  the  defendant  has  not 
questioned  McAlister's  title,  or  objected  to  his  want  of  interest,  this 
aonrt  wiU  not  raise  the  question,  however  pertinent  to  the  case.  Taking 
the  question  then  as  presented,  did  McAlister,  who  bought  from  the 
8tate  forfeited  lands  in  October,  1873,  paying  the  price  of  adjudication, 
11806  25,  the  total  amount  of  taxes  and  penalties  for  the  year  1871, 
iaear  the  additional  obligation  to  pay  the  taxes  of  1872,  which  accrued 
»hile  the  title  of  the  property  remained  in  his  vendor,  the  State  ?  I 
tiiink  not.  The  bid  of  McAlister  was  the  aggregatio  mentiwm  between 
the  buyer  and  the  seller.  McAlister  paid  the  amount  of  his  bid,  and 
the  State  made  the  title  to  him.  She  is  bound  as  warrantor  to  main- 
teia  the  title  she  has  conveyed  to  him ;  and  she  can  not  claim  the  re- 
Mission  of  the  sale  without  previously  tendering  to  McAlister  the 
ftl806  25  which  she  received  as  the  price  of  a^udication. 
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In  regard  to  the  obligations  of  a  seller,  the  State,  under  our  law, 
oocapies  no  better  position  than  any  other  vendor.  She  can  not  make 
a  title  to-day  and  destroy  it  to-morrow,  on  the  pretext  that  while  the 
title  was  in  her,  as  from  Deoember,  1871,  ap  to  the  sale  in  October, 
1873,  taxes  had  accmed  in  her  own  favor.  McAlister  certainly  owed 
the  State  nothing  on  these  lands  at  the  time  of  the  abjudication,  hat 
the  amount  of  his  bid,  which  he  paid ;  and  assuming  the  validity  of  the 
sale,  this  is  what  the  State  agreed  to  accept  as  the  equivalent  for  the 
lands.  Now  if  the  court  compels  him  to  pay  the  additional  sum  of 
$1200,  the  amount  claimed  for  taxes  accruing  in  1872,  while  the  State 
was  the  owner  of  the  lands,  it  will  virtually  make  a  new  contract  far 
him,  or  compel  him  to  perform  a  stipulation  not  mentioned  in  the  sale. 
When  the  buyer  paid  the  $1806  25,  the  price  of  the  adjudicatioD,  he 
discharged  fully  all  his  obligations  resulting  from  his  bid;  and  when 
the  State  accepted  it  and  conveyed  to  him  her  title  to  the  lands  she 
incurred  the  legal  obligations  of  every  seller  to  maintain  the  vendee 
in  the  enjoyment  of  the  thing  which  she  gave  as  an  equivalent  for  tiie 
price  paid  by  him. 

These  propositions  are  elementary,  and  there  is  no  escape  from  the 
conclusion  to  which  they  lead,  assuming  that  the  State  was  the  owner 
of  the  lands  at  the  time  of  the  sale  to  McAlister.  That  forfeited  lands 
belong  to  the  State  was  expressly  decided  by  this  court  in  the  case  of 
Morrison  v,  Larkin,  tax  collector,  26  An.,  and  the  same  doctrine  was 
recognized  and  affirmed  in  the  case  of  Cramer,  administrator,  v.  B.  K. 
Anderson,  tax  collector,  lately  decided.  Indeed  this  is  declared  by  the 
law  in  precise  terms.  Section  68  of  act  42  of  the  acts  of  1871  provides: 
*'  That  the  said  delinquent  lists,  or  copies  and  verifications,  when  eo 
filed  in  the  office  of  the  Auditor  of  Public  Accounts,  shall  be  entered 
by  him  in  a  record  kept  for  that  purpose,  and  shall  vest  from  the  day 
of  filing  a  title  to  the  lands  and  lots  therein  returned,  in  the  State 
of  Louisiana,  which  shall  be  impeachable  only  on  proof  that  taxes 
for  nonpayment  whereof  the  lands  were  returned  forfeited,  had  been 
in  fact  paid  to  the  collector  before  the  return  of  the  lists  to  the 
recorder." 

The  right  of  redemption,  however,  was  reserved  to  the  owner  by 
section  69.    And  by  section  6  of  act  47  of  the  acts  of  1873,  this  rig)it 
of  redemption  is  reserved  to  the  former  owner  for  six  months  after  the  ^ 
abjudication  by  the  State  oi  forfeited  lands.    The  only  reservation  ia 
the  title  which  plaintiff  received  from  the  State,  was  the  right  of  re-^  | 
demption  reserved  for  six  months  in  favor  of  B.  Tubman  Keene,  thft^ 
former  owner  of  said  lands,  who  seems  to  have  neglected  to  exerci«»^ 
this  right,  and  who  sets  up  no  claim  to  the  property.    In  other  respeotsvj 
the  title  is  absolute  and  binds  the  State  as  warrantor. 
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My  conclnuoD  is,  assaming  the  validity  of  the  eiile  which  is  not 
qneitioned,  the  State  can  not  destroy  by  selling  the  property  for  taxes 
of  1872,  the  title  which  she,  as  owner,  made  to  the  plaintiff  in  Octo- 
ber, 1873,  for  the  price  of  $1806  25.  She  can  not  keep  the  price  and 
take  back  the  lands,  or  which  is  the  same  thing,  convey  them  to 
ttotber.  The  right  of  disposition  belongs  to  the  owner.  She  can  not 
teep  the  price  and  (it  the  same  time  exercise  this  main  element  of 
ownership  over  these  lands.    I  therefore  dissent  in  this  case. 


No.  5480. 
State  ex  rel.  John  L.  Magaulat  v.  Charles  Clinton,  Auditor.* 

AnandaoHiB  will  not  lio  against  the  Auditor  to  make  an  estimate  and  fix  the  rate  of  the  tax 
prorlded  for  by  act  69  of  the  acts  of  1870.  As  long  as  this  duty  was  imposed  by  law 
upon  the  Auditor,  he  oonld  by  mandamns  be  compelled  to  perform  it.  But  when  by  acts 
S,  4  and  55  of  the  acts  of  1874^  the  law  in^Kudng  this  duty  was  repealed,  and  it  was  made 
■  penal  offense  for  him  to  do  any  act  obstructing  the  funding  of  the  obligations  of  the 
State  and  the  other  provisions  ot  said  statutes,  a  mandamus  can  not  be  invoked. 

As  question  wheUier  the  State  by  her  legislation  on  the  sutfject  has  impaired  the  obligations 
of  her  contract  with  the  relator,  is  a  matter  that  can  not  be  decided  in  this  controversy, 
beeaose  the  State  is  not  a  party  to  the  suit,  and  the  Auditor  has  no  interest  in  the  solu- 
tioD  of  the  question.  The  same  remark  is  applicable  to  the  other  constitutional  objections 
salsed  by  the  relator. 

APPEAL  from  the  Superior  District  Conrt,  parish  of  Orleans.  Haw- 
Km,  J.  Kennardj  Howe  dk  Prentiss,  for  relator  and  appellant.  H. 
d  Bihble,  acting  Attorney  G-eneral,  for  respondent  and  appellee. 

Wtlt,  J.  The  relator,  the  holder  of  certain  bonds  issued  under  act 
15  of  the  acts  of  1866,  act  108  of  the  acts  of  1868,  and  act  69  of  the  acts 
of  1870,  sues  Out  a  mandamus  to  compel  the  Auditor  to  estimate  and 
€0llect  a  tax  sufficient  to  pay  the  interest  on  said  bonds,  pursuant  to 
1^  fourth  section  of  act  69  of  the  acts  of  1870. 

The  court  granted  a  rule  f»m,  and  at  the  trial  refused  the  mandamus. 
Iliereupon  the  relator  appeals. 

The  duty  which  the  relator  seeks  to  compel  the  respondent  to  per- 
fam  was  imposed  by  the  fourth  section  of  act  69  of  the  acts  of  1870^ 
lot  he  refuses  to  comply  with  the  demand  on  the  ground  that  said  sec- 
tioD  imposing  said  duty  is  repealed  by  acts  3,  4  and  55  of  the  acts  of 
1874. 

Section  four  of  act  69  of  the  acts  of  1870  provides :  •*  That  the 
Inditor  of  Public  Accounts  shall,  once  in  each  year,  estimate  the 
inount  of  the  annual  interest  on  all  the  bonds  issued  under  the  pro- 
linons  of  this  act,  together  with  a  sum  equal  to  one-fortieth  part  of  the 
bonds  issued,  and  calculate  as  nearly  as  practicable  what  rate  of  tax 
the  total  assessed  real  and  personal  property  of  the  State  will  be 
ired  to  produce  the  sums  aforesaid ;  and  he  shall  add  the  said  rate 

the  tax  already  assessed  for'  general  purposes,  and  the  tax  so  calcu- 
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lated  and  assessed  shall  be  collected  in  carrency,  and  paid  into  the 
treasury  of  the  State  at  the  same  time  and  in  the  same  manner  as  other 
general  State  taxes  are  required  to  be  collected  and  paid«  and  the 
money  so  collected  shall  be  credited  on  the  books  of  the  Auditor  and 
Treasurer  to  a  special  fund,  to  be  known  and  designated  as  the 
*'  Floating  debt  bonds  fund,"  and  the  amount  so  credited,  from  year  to 
year,  is  hereby  annually  appropriated  for  the  payment  of  the  interest 
and  part  of  the  principal  of  the  bonds  authorized  by  this  aotJ' 

Here  the  State  has  made  an  annual  appropriation  and  required  the 
Auditor  to  make  the  calculation  and  fix  the  rate  of  a  tax  necessary  to 
pay  the  interest  on  bonds  authorized  by  said  act.  As  long  as  this  daty 
was  imposed  by  law  upon  the  Auditor,  he  could,  by  mandamus,  be 
compelled  to  perform  it.  But  when,  by  acts  3,  4,  and  55  of  the  acts  of 
1874,  the  law  imposing  this  duty  upon  the  Auditor  was  repealed,  and 
it  was  made  a  penal  offense  for  him  to  do  any  act  obstructing  the  fund- 
ing of  the  obligations  of  the  State  and  the  other  provisions  of  said 
statutes,  a  mandamus  will  not  lie  against  the  Auditor  to  make  an  esti- 
mate  and  fix  the  rate  of  the  tax  provided  for  in  act  69  of  the  acts  of 
1870.  The  General  Assembly  which  prescribed  the  duty  in  1870  not 
only  revoked  the  requirement  in  the  legislation  of  1874,  but  made  its 
performance  an  offense  punishable  by  fine  and  imprisonment. 

The  relator,  however,  contends  that  the  provision  of  section  four  of 
act  69  of  acts  of  1870  was  one  of  the  stipulations  in  the  contract  by 
which  the  State  issued,  and  he  acquired  the  bonds,  and  the  repeal 
thereof  is  repugnant  to  that  provision  of  the  constitution  of  the  United 
States  prohibiting  a  State  from  passing  a  law  impairing  the  obligations 
of  contracts. 

We  think  the  General  Assembly  had  the  right  to  repeal  the  law  im- 
posing, the  duty  on  the  Auditor,  which  relator  now  seeks  to  compel 
him  to  perform ;  and  as  he  is  not  now  required  by  law  to  perform  the 
duty,  a  mandamus  will  not  lie  against  him. 

As  to  the  question  whether  the  State  by  her  legislation  has  impaired 
the  obligations  of  her  contracts  with  relator,  we  are  of  opinion  that 
that  matter  can  not  be  decided  in  this  controversy,  because  the  State 
is  not  a  party  to  this  suit,  and  the  Auditor  has  no  interest  in  the  solu- 
tion of  the  question.  And  the  same  remark  is  applicable  to  the  other 
constitutional  objections  raised  by  the  relator. 

The  only  question  pertinent  to  the  case  is :  Is  the  duty  required  by 
the  relator  of  the  Auditor  one  of  the  ministerial  duties  of  his  offioe  now 
prescribed  by  law  H  If  it  is  not,  as  we  think,  a  writ  of  mandamus  shoold 
not  issue  against  him.  The  same  authority  which  prescribed  the  daty 
could  and  did  revoke  it,  and  made  the  performance  a  penal  offense* 

Judgment  affirmed. 

*  Carried  by  writ  of  error  to  the  Sainreme  Court  of  the  United  States. 
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state  ex  reL  Gonrgotte  v.  Porte  et  aL 

No.  5794. 
State  ex  rel.  Pibbre  Goubgotte  v.  Jean  Porte  et  al. 

Ibe  idatar  had  the  light  to  take  a  stupensiTe  appeal  within  ten  days  from  certain  orders  oi 
the  Judge  a  quo  in  relation  to  the  sequestration  of  his  property,  and  the  release  thereof 
00  hond,  and  any  attempt  to  execute  the  order  before  that  time  expired  was  unauthorized, 
and  when  thf  appeal  was  taken,  the  parties  were  left  in  statu  quo  before  the  order,  and 
the  effect  of  the  prohibition  issued  by  this  court  is  to  maintain  the  parties  in  the  position 
they  were  in  before  the  rendition  of  the  order  appealed  from. 

APPLICATION  for  a  writ  of  prohibition  addressed  to  defendant 
Jean  Porte  and  to  Eugene  Waggaman,  sheriff  of  the  parish  of 
Orleans.  J.  A.  JBarilette^  for  relator.  Mwrphy,  for  Jean  Porte,  and 
JSUis  di  JEJUiat  for  the  sheriff,  respondents. 

LuDELiNG,  C.  J.  Under  a  writ  of  sequestration,  certain  property 
was  sequestered  and  taken  out  of  the^possession  of  Pierre  Gourgotte, 
who  released  the  property  by  bonding  the  same.  Jean  Porte,  plaintiff 
in  the  sequestration  suit,  then  took  a  rule  against  the  sheriff  to  show 
cause  why  he  should  not  be  held  responsible  for  the  property,  and  to 
test  the  solvency  of  the  bond  given  by  defendant,  G-ourgotte.  No 
notiee  was  given  to  Gourgotte,  the  defendant.  The  bond  was  declared 
not  good,  and  the  plaintiff  was  permitted  to  bond  the  property.  As 
soon  as  the  defendant  learned  what  had  been  done  he  tendered  other 
sureties,  although  he  says  the  first  bond  was  good,  and  this  was 
refused.  He  then  obtained  an  order  for  a  suspensive  appeal  from  the 
aforesaid  orders  of  the  court,  and  gave  bond  according  to  law.  But 
notwithstanding  this  suspensive  appeal  the  parties  persist  in  taking 
and  withholding  the  property  from  him.  He  then  obtaioed  a  writ  of 
prohibition  from  this  court.  To  this  the  sheriff  answers  that  this 
court  is  without  jurisdiction  to  issue  said  writ,  because  he  is  executing 
tiie  orders  of  a  court  which  had  jurisdiction  of  the  case. 

When  the  suspensive  appeal  had  been  taken,  the  inferior  court  was 
without  jurisdiction  in  the  matter,  and  the  appellate  jurisdiction  of 
this  court  attached;  and  it  is  in  aid  of  our  appellate  jurisdiction  that 
we  grant  the  prohibition.  This  is  too  well  settled  -to  be  questioned 
'  now.  Nor  is  there  any  force  in  the  position  that  he  can  not  be  pro- 
hibited from  doing  what  he  has  already  done,  or  from  disturbing  the 
posse««ion  of  property  of  relator,  when  he  has  no  such  possession. 
The  relator  had  the  right  to  take  a  suspensive  appeal  within  ten  days 
from  the  said  order,  and  any  attempt  to  execute  the  order  before  that 
time  expired  was  unauthorized,  and  when  the  appeal  was  taken  the 
parties  were  left  in  statu  quo  before  the  order,  and  the  effect  of  the 
prohibition  is  to  maintain  the  parties  in  the  positions  they  were  before 
the  rendition  of  the  order  appealed  from. 

It  is  therefore  ordered  that  the  prohibition  be  made  peremptory  and 
that  defendants  pay  costs. 
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Nicholson  &  Co.  t.  A.  M.  Jennings. 


No.  4393. 
Nicholson  &  Co.  v.  Mrs.  A.  M.  Jennings. 

The  pleas  of  want  of  citation  and  prescription  are  inconsistent.    Pleading  prescription  Lb  a& 

appearance. 

APPEAL  from  the  Sixth  Judicial  District  Court,  parish  of  Tangipa- 
hoa.   ElliSf  J.    Breava  <&  Fewner,  0.  P.  Amaeker,  for  plaintiffs  and 
appellees.    B.  B.  Forman,  for  defendant  and  appellant. 

Morgan,  J.  In  this  court  the  defendant  pleads  defective  citation 
and  prescription.  The  pleas  are  inconsistent.  Pleading  prescription 
is  an  appearance. 

The  plea  of  prescription  seems  to  be  well  founded,  but  as  it  was  filed 
for  the  first  time  in  this  court,  and  the  appellee  requesting  it,  the  case 
Will  be  remanded  for  the  purpose  of  allowing  plaintiffs  u>  prove  an 

interruption. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the  case 
be  remanded  to  be  proceeded  in  according  to  law,  appellees  to  pay  the 
costs. 


No.  4369. 
B.  St.  Meshe  LeBreton  v.  P.  J.  Kennedy. 

Tlie  act  by  which  the  plaintiff  suffered  was  not  done  by  any  one  for  whom  the  defendsnt  is 
responsible,  under  his  direction,  or  in  the  usual  course  of  his  employment.  He  can  not 
therefore  recover. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  J.    J,  J.  Boman,  Fellows  dt  Mills,  for  plaintiff  and  appel- 
lant.   B,  King  OuUar  and  Seimmes,  for  defendant  and  appellee. 

Morgan,  J.  The  defendant  owns  a  plantation  which  adjoins  the 
property  of  the  plaintiff. 

While  the  defendant's  laborers  were  employed  in  plowing  in  his 
fields,  one  of  them,  leaving  the  **  cut,"  as  it  is  called,  where  the  plow- 
ing was  being  done,  crossed  over  into  another  one  and  lit  his  pipe. 
After  lighting  his  pipe  he  thrust  the  burning  match  into  a  pile  of  brash 
which  had  been  gathered  together  for  the  purpose  of  facilitating  the 
clearing  of  the  land.  There  was  a  fierce  wind  blowing  at  the  time  in 
the  direction  of  the  plaintiff's  property.  The  fire  spread  rapidly,  and 
crossing  over  the  defendant's  line,  reached  the  plaintiff's  buildings  and 
consumed  them.    Plaintiff  sues  to  recover  their  value. 

The  act  by  which  the  plaintiff  suffered  was  not  done  by  any  one  for 
whom  the  defendant  is  responsible,  under  his  direction,  or  in  the  aanal 
course  of  his  employment.    He  can  not  therefore  recover. 

Judgment  affirmed. 
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Canal  and  Claiborne  Streets  Railroad  Company  y.  Annatrong. 


No.  3899. 

Canal  and  Claiborne  Streets  Railroad  Company  i;.  Succession  of 

John  Armstrong. 

TU«  is  a  suit  agidnst  the  succeBsion  of  John  Armstrong,  who  is  alleged  to  have  been  aeonrlty 
on  a  bond  given  by  one  J.  Q.  Campbell,  as  secretary  and  treasarer  of  the  Canal  and 
Claiborne  Streets  Railroad  Company.  As  there  is  no  snm  fixed  in  the  penal  claase  of  the 
bond,  the  instmment  eontaina  no  written  promise  on  tho  part  of  Armstrong  to  pay  any 
partieular  amoont.  Therefore  his  snocession  is  not  liable  on  the  bond.  As  no  amount 
is  fixed  in  said  bond,  there  is  no  evidence  that  the  parties  ever  cwne  to  an  agreement  as 
to  the  extent  of  the  obligation  of  Armstrong.    The  contract  was  incomplete. 

Asmming  that  the  signing  and  delivery  of  the  instmment  authorized  or  implied  authority 
granted  to  the  holder  to  fill  in  the  amount — which  this  court  does  not  admit— the  death 
of  Armstrong  revoked  the  mandate  and  no  snm  has  been  filled  in. 

It  has  frequently  been  held  that  omissions  in  filling  judicial  bonds  are  supplied  by  the  law. 
Bat  in  the  case  at  bar  the  bond  is  in  no  sense  judicial.  It  is  an  ordinary  conventional 
bond  given  by  an  officer  of  a  corporation  for  the  faithful  performance  of  his  duties,  and 
ss  the  surety  promised  to  pay  no  specific  sum,  there  is  no  obligation  for  this  court  to 
enforce. 

APPEAL  from  the  Second  District  Coart,  parish  of  Orleans.    Duvi' 
gneaud,  J.     H.  D.  Ogden,  for  plaintiff  and  appellee.    Finney  dk 
Ifittor  and  JET.  N.  Ogden,  for  defendant  and  appellant. 

Morgan,  J.  By  the  fifteenth  article  of  the  company's  charter,  the 
boahl  of  directors  were  aathorized  to  appoint  a  secretary  and  other 
clerks,  and  to  remove  them  at  pleasure. 

John  Q.  Campbell  was  appointed  secretary  on  the  second  of  Septem- 
ber, 1867.  He  gave  bond,  with  John  Armstrong  and  W.  C.  Falham  as 
aecarities.    The  bond  is  as  follows  : 

**  Know  all  men  by  these  presents,  that  we,  J.  G.  Campbell,  as  prin- 
dpal,  and  John  Armstrong  and  W.  C.  Falham,  secnrities,  are  held  and 
Urmly  bound  in  soUdo  unto  the  Canal  and  Claiborne  Streets  Railroad 

Company,  or  assigns, ,  for  which  payment  well  and  truly 

to  be  mate,  we  bind  ourselves,  our  heirs,  executors  and  administrators 
iuiolido  firmly  by  these  presents,  and  do  hereby  waive  the  benefit  of 
division  and  discussion  granted  by  law  to  sureties. 

*'  Now,  the  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  bounden  J.  G.  Campbell  has  been  chosen  and  appointed 
secretary  and  treasurer  of  the  aforesaid  Canal  and  Claiborne  Streets 
Bailroad  Company,  by  reason  whereof  divers  sums  of  money,  goods 
and  chattels  and  other  things,  the  property  of  said  corporation  will 
come  into  his  hands;  if  the  said  J.  G.  Campbell,  his  heiis,  executors 
and  administrators,  at  the  expiration  of  his  office,  upon  request  to  him 
or  them  made,  shall  make  or  give  unto  the  said  company,  or  their 
agent  or  attorney,  a  just  and  true  account  of  all  such  sum  or  sums  of 
money,  goods,  chattels  and  other  things,  as  have  come  into  his  hands, 
charge  or  possession,  as  secretary  and  treasurer  as  aforesaid,  and  shall 
and  do  pay  and  deliver  over  to  his  successors  in  office  or  any  other 
28 
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person  duly  authorized  to  receive  the  same,  all  snoh  balance  or  sams 
of  money,  goods  and  chattels  or  other  things  which  shall  appear  to  be 
in  his  hands  and  dae  by  him  to  said  company;  and  if  the  said  J.  G. 
Campbell  shall  well  and  traly,  honestly  and  faithfnlly  in  all  things, 
serve  the  said  company  as  secretary  and  treasurer  as  aforesaid,  daring 
his  continuance  in  office,  then  the  above  obligation  to  be  void ;  else, 
to  remain  in  tull  force  and  virtue." 

On  the  eleventh  of  January,  1869,  Campbell  tendered  his  resignation 
to  the  company,  which  was  received,  but  never  accepted. 

On  the  nineteenth  ot  January,  at  a  meeting  of  the  board,  Campbell 
was  re-elected  secretary,  but  at  a  reduced  salary.  Subsequent  to  his 
re-election  there  was  a  deficit  in  his  accounts  amounting  to  td809  65. 

This  suit  is  instituted  against  the  succession  of  Armstrong,  to  make 
it  liable  for  the  amount  ot  Campbell's  deficit. 

The  defense  is  twofold :  First,  That  no  amount  is  stipulated  in  the 
bond.  Second,  That  the  defalcation  occurred  after  Campbell's  second 
election. 

First — The  object  in  stating  an  amount  in  a  bond  is  to  definitively  itx 
the  liability  of  the  obligors  and  their  sureties;  but  a  man  may  bind 
himself  in  an  indefinite  amount  if  he  chooses  to  do  so,  and  this  we  think 
is  what  Armstrong  did  in  this  case.  He  bound  himself  that  Campbell, 
at  the  expiration  of  his  office,  should  give  to  the  company  a  true  account 
of  all  money,  goods,  chattels  and  other  things  as  may  have  come  into 
his  hands,  charge  or  possession  as  secretary  and  treasurer.  As  secre- 
tary, 99809  65,  belonging  to  the  company,  were  not  accounted  for  by 
him.    His  suroty  is  responsible  therefor. 

Second — There  was  no  time  specified  as  to  the  duration  of  his  term 
of  office ;  neither  was  there  a  limit  fixed  to  the  time  the  bond  was  to 
last.  Campbell's  re-election  by  the  board  did  not  then  change  his  posi- 
tion, or  affect  the  obligation'  of  his  surety. 

Judgment  affirmed. 

On  Rbhbabing. 

Wtlt,  J.  After  further  examination  we  have  come  to  the  conclaaion 
that  the  succession  of  John  Armstrong  is  not  liable  on  the  bond.  As 
there  is  no  sum  fixed  in  the  penal  clause,  the  instrument  contains  his 
written  promise  to  pay  no  particular  amount. 

^'  Suretyship  can  not  be  presumed ;  it  ought  to  be  expressed,  and  is 
to.be  restrained  within  the  limits  intended  by  the  contract."  Revised 
Code  30;^9. 

It  is  manifest  from  the  instrument  that  Armstrong,  the  surety,  did 
not  intend  to  bind  himself  for  an  unlimited  amount.  He  certainly  did 
not  undertake  to  go  security  for  all  the  money,  goods  and  property  <tf 
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the  CaDal  and  Claiborne  Streets  Bailroad  Company  that  might  come 
into  the  hands  of  Campbell,  its  secretary  and  treasurer.  The  writing 
Gontains  no  snch  promise. 

As  no  amount  is  fixed  in  the  bond,  there  is  no  evidence  that  the  par- 
ties ever  came  to  an  agreement  as  to  the  extent  of  the  obligation  of 
Armstrong.  The  contract  was  incomplete.  We  can  not  now  say  that 
the  saccession  of  Armstrong  owes  the  plaintiff  $9809  65,  the  amount  of 
Campbell's  defalcation;  because  when  Armstrong  signed  the  instru- 
ment there  is  no  evidence  that  he  and  the  plaintiff  agreed  that  he,  in 
saeh  a  contingency,  should  pay  that  sum. 

Without  making  a  contract  for  the  parties,  this  court  can  not  deter- 
mine that  the  defendant  owes  the  plaintiff  anything.  Assuming  that 
the  signing  and  delivery  of  the  instrument  authorized  or  implied  au- 
thority granted  to  the  holder  to  fill  in  the  amount,  which  we  do  not  ad- 
mit, the  death  of  Armstrong  revoked  the  mandate,  and  no  sum  has 
been  filled  in. 

The  promise  to  pay  the  debt  or  discharge  the  obligation  of  another 
can  only  be  proved  by  written  evidence.    Acts  of  1858,  pl^^  148. 

The  obligation  of  Campbell  extended  to  the  full  value  of  the  money 
and  property  confided  to  him  as  secretary  and  treasurer  of  the  Canal 
and  Claiborne  Streets  Railroad  Company.  He  was  bound  to  account 
tor  all  of  it ;  and  if  he  made  way  with  it,  an  action  would  lie  against 
him  for  the  iull  value  thereof.  Armstrong,  as  we  have  stated,  did  not 
assume  an  obligation  so  extensive,  because  the  instrument  contains  no 
SQch  promise.  To  what  extent  then  did  he  agree  to  be  bound  for 
Campbeirs  fidelity  as  an  officer  of  the  railroad  compauy  t  No  amount 
is  fixed  in  the  bond,  and  there  is  no  written  evidence  that  the  parties 
oame  to  an  agreement  on  this  important  point.  The  instrument  stands 
thus:  In  a  certain  contingency,  namely,  on  the  defalcation  of  Camp- 
bell, Armstrong  was  to  pay,  but  what  amount  the  parties  failed  to 
agree  on.    The  contract  of  suretyship  was  not  completed. 

The  case  of  Pennyman  v.  Barramore,  6  N.  S.  494,  cited  by  plaintiff, 
is  not  applicable.  That  was  a  sequestration  bond,  where  the  amount 
was  not  properly  filled  in ;  it  was  a  judicial  bond,  and  the  surety  signed 
in  reference  to  the  law  fixing  the  amount  and  the  conditions  thereof. 
It  has  frequently  been  held  that  omissions  in  filling  judicial  bonds  are 
supplied  by  law,  but  in  the  case  at  bar  the  bond  is  in  no  sense  judicial ; 
it  is  an  ordinary  conventional  bond,  given  by  an  officer  of  a  corpora- 
tion for  the  faithful  performance  of  his  duties;  and  as  the  surety  pro- 
mised to  pay  no  specific  sum,  there  is  no  obligation  for  the  court  to  en- 
teee. 

It  \b  therefore  ordered  that  our  former  judgment  be  set  aside,' and  it 
Is  decreed  that  the  judgment  of  the  court  a  qua  be  annulled,  and  pUdn- 
atPm  demand  be  icjjeoted  with  costs  of  both  courts^ 
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City  ot  New  Orleani  v.  The  Xew  Orleaus  Keobanice'  Society. 


No.  5015. 

City  of  New  Orleans  v.  The  New  Orleans  Mechanics'  Socimy. 

The  property  of  the  defendants  is  not  exempted  fh>m  taxation  by  their  charter.  There  are 
no  terms  or  expreadons  need  in  their  aot«  of  incorporation,  declaring  a  oontaraot  between 
the  State  and  the  corporators,  and  the  existence  of  such  a  contract  can  not  be  inferred, 
nor  has  the  property  been  used  for  the  specific  parposea  expressed  in  the.  acts  of  incorpo- 
ration, and  which  was  the  condition  of  an  exemption  from  taxation. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Saw- 
kinSf  J.  Merrick,  Race  dt  Foster,  for  plain  tiffs  and  appellaots.  £. 
F,  Jonas,  city  attorney,  S.  P.  Blane,  assistant  city  attorney,  for  defend- 
ants and  appellees. 

Taliaferro,  J.  Several  suits  were  from  time  to  time  successively 
brought  by  lSiie  city  against  the  defendant  to  enforce  the  payment  of 
taxes.  Judgments  were  obtained  and  executions  issued  on  three  of 
them.  The  defendant  enjoined  the  proceedings,  setting  up  that  under 
its  charter  the  society  is  exempted  irom  the  payment  of  taxes.  Judg- 
ment was  rendered  perpetuating  the  injunction  so  far  as  it  restrained 
the  city  from  executing  the  writ  of  fieri  facias  issued  in  the  case  num- 
bered 1155,  and  annulling  the  judgment  rendered  in  that  case.  In  the 
other  cases  the  ini unction  was  dissolved.  At  the  same  time  judgment 
was  rendered  in  favor  of  the  city  in  two  other  suits  founded  on  the  same 
cause  of  action,  and  cumulated  by  consent  with  the  injunction  cases. 

From  this  judgment,  so  far  as  it  is  against  the  Mechanics'  Society, 
the  defendant  appeals. 

The  New  Orleans  Mechanics'  Society  was  incorporated  in  the  year 
1821.  The  third  section  of  the  act  of  incorporation  provides:  ''  That 
it  shall  not  be  lawful  for  this  incorporation  to  apply  their  revenues  to 
any  other  than  charitable  purposes  and  the  promotion  and  improve- 
ment of  mechanical  arts.  This  law  shall  be  in  force  for  and  during 
the  term  of  twenty  years.*'  By  an  act  approved  March  21,  1850,  the 
State  transferred  to  the  Rociety  the  possession  and  occupancy  forever 
of  a  certain  portion  of  ground  on  the  square  bounded  by  Canal,  Ba- 
ronne.  Common  and  Philippa  streets.  The  society  was  required  to 
build  upon  ttte  ground  granted  to  it  a  brick  or  stone  building,  auitable 
for  a  library,  lecture  room,  and  cabinet  of  natural  history  and  mechan- 
ical inventions,  and  to  establish  and  maintain  a  library  for  the  use  of 
the  mechanics  of  New  Orleans,  and  an  annual  course  of  lectorea  on 
the  physical  sciences,  and  particularly  those  connected  with  agricul- 
ture and  the  mechanical  arts.  The  society  caused  to  be  erected  on  the 
lot  of  ground  so  granted  the  building  called  "  The  Mechanics'  Institute." 

The  society  acquired  in  185«S  from  the  city  of  New  Orleans  the  lot  of 
-ground,  and  buildings  upon  it,  which  had  been  donated  to  the  city  by 
Abijah  Fisk,  for  the  establishment  of  a  free  library,  known  for  maoy 
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years  as  ''  The  Fiak  Free  Library.''  Tbis  property,  aitaated  at  the  cor- 
ner of  Bourbon  and  Caatomhouae  atreeta,  waa  tranaferred  to  the  Me* 
chanica'  Society,  under  the  aame  eonditiona,  and  to  be  held  and  uaed 
for  the  aame  naea  and  truata  under  which  it  waa  held  by  the  city.  The 
society  waa  bound  by  thia  tranafer  to  place  the  Fiak  Free  Library  in 
the  building  known  aa  tbe  Mechanica'  Inatitute,  and  waa  authorized  to 
rent  the  building  in  which  the  library  waa  firat  eatabliahed,  the  income 
from  rent  to  be  applied  to  the  enlargement  and  maintenance  of  the 
library,  etc. 

Tbe  city  aaaerta  the  right  to  levy  and  collect  tazea  on  theae  proper^ 
tiea.  If  may  be  here  noted  that  the  auit  numbered  1155  referred  to  in 
the  judgment  of  the  lower  court,  and  iti  relation  to  which  the  injunction 
waa  perpetuated,  waa  brought  for  the  tazea  impoaed  upon  the  lot  of 
ground^  and  buildinga  upon  it,  donated  originally  by  Abijah  Fiak  for 
the  Fiak  Free  Library ;  and  that  the  other  auita  in  which  judgmenta 
were  rendered  in  favor  of  the  city  were  for  taxes  on  the  property  known 
aa  the  Mechanica'  Inatitute. 

The  defendant  contenda  that  the  property  held  by  the  corporation  ia 
exempt  from  taxation  by  contract  between  the  city  and  the.  corpora- 
tion ;  each  exemption  being  implied,  if  not  expreaaed,  by  the  act  of 
incorporation;  that  no  other  conatructiou  can  be  given  to  the  ciiarter 
and  aubaeqnent  acta  of  tbe  Legialature  than  that  it  waa  the  underatand- 
iog  and  intent  of  the  law  maker  and  the  party  accepting  tbe  terma  and 
oonditiona  ot  the  lawa,  that  the  propertiea  of  the  society  ahould  forever 
be  free  from  all  taxation;  that  thia  conatructiou  haa  been  given  to  it  by 
hoik  State  and  city  for  near  half  a  century ;  that  the  rights  acquired 
by  the  aociety,  and  which  it  haa  ao  long  enjoyed,  are  of  a  veated  char- 
acter and  can  not  be  affected  by  aubaequent  ohangea  in  oonatitntiona 
or  lawa. 

On  the  part  of  the  city  it  ia  held  that  ezemptiona  are  never  implied, 
and  all  lawa  granting  exemptions  from  taxation  are  to  be  most  strictly 
cooatroed.  It  is  conceded  that  aa  a  charitable  aociety  the  property  of 
the  Mechanica'  Society,  actually  uaed  by  itself  for  purpoaea  of  charity, 
would  be  exempt  under  the  general  lawa  of  the  State  and  the  chartera 
of  the  city ,^  but  that  auch  an  exemption  is  not  in  the  nature  of  con- 
traety  and  it  can  be  recalled  at  any  time ;  that  the  words  of  the  law 
diDW  it  to  be  but  a  conditional  exemption,  and  in  order  to  claim  it  the 
ao^ety  must  uae  ita  buildinga,  the  Mechanics'  Institute,  for  its  pur- 
of  charity ;  the  moment  they  fail  to  occupy  it  to  that  end  it 
to  be  exempt ;  that  by  law  the  right  subsists  so  long  as  actually 
for  charitable  purposes.  The  plaintiff  denies  that  the  building 
ai  the  defendant,  called  the  Mechanics'  Institute,  has  been  uaed  aa 
required  by  law  for  charitable  purpoaea.    The  evidence  sustains  thia 
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poBition  taken  by  the  plaintiff.  It  is  shown  that  daring  the  years  for 
which  the  city  is  claiming  taxes  against  the  property  of  this  corpora- 
tion, the  bnilding  called  the  Mechanics'  Institute  was  leased  ont  and 
not  nsed  for  the  purposes  intended  by  the  act  of  March  21, 1850.  It 
is  not  shown  to  have  been  at  any  time  appropriated  to  the  objects  of 
the  said  act.  The  Fisk  Free  Library,  a  witness  states,  is  kept  open 
regularly  every  day  in  the  Mechanics'  Institute,  and  that  the  revenues 
arising  from  that  property  are  all  applied  to  educational  and  chari- 
table purposes ;  and  that  the  rents  derived  from  the  other  property  at 
the  comer  of  Bourbon  and  Customhouse  streets,  are  all  appropriated 
to  the  expenses  of  Fisk  Free  Library,  and  to  no  other  purpose. 

We  think  the  property  of  the  defendant,  not  being  used  for  the 
specific  purpose  expressed  iu  the  acts  of  incorporation,  is  not  exempted 
from  taxation.  We  find  no  terms  or  expressions  used  in  these  acts 
declaring  a  contract  between  the  State  and  the  corporations,  and  we 
can  not  infer  the  existence  of  such  a  contract.  The  property  of  de- 
fendants is  not  exempted  by  their  charter.  We  think  there  was  error 
in  the  court  below  in  rendering  judgment  in  favor  of  defendants,  an- 
nulling the  judgment  in  suit  No.  1155,  and  maintaining  the  iigunction 
as  to  the  execution  of  that  judgment ;  and  in  other  respects  that  the 
decree  is  correct. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court,  so  &r 
as  it  maintains  the  injunction  restraining  the  execution  of  the  plain- 
tiffs' iudgment  against  the  defendant  in  suit  No.  1155  and  annuls  that 
judgment,  be  avoided,  annulled  and  set  aside.  It  is  further  ordered 
that  the  injunction  be  dissolved  as  to  the  said  judgment  in  suit  No. 
1155;  and  it  is  finally  ordered  that  the  decree  ot  the  lower  court  as 
thus  altered  and  amended  be  affirmed,  with  costs  in  both  courts. 


No.  4412. 
J.  Denny  v.  H.  Simons. 


There  waa  a  total  failure  on  the  part  of  defendant  to  deliver  at  HaTana,  ialaad  of  CqIm^  car- 
tain  articles  oontraoted  for.  The  interference  of  the  military  i>ower  of  the  goreminent 
at  the  time  haa  relieved  him  Arom  the  stipahited  penalty  in  case  of  fidlnre,  bat  he  must 
retom  the  portion  of  the  price  received  by  him  for  the  articles  not  delivered. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leamnont^ 
J.    FelUma  d  Mills,  for  plaintiff  and  appellant.    D.  O.  LabaU,  fior 
defendant  and  appellee. 

Howell,  J.  Plaintiff  sues  for  $90,000  paid  by  him  on  a  written  oon- 
tract  for  the  delivery  to  him,  in  Havana,  of  two  hundred  ox  wagotiBt 
two  hundred  and  fifty  yokes  and  bows,  thirteen  hundred  rings  and 
staples,  and  twenty-five  hundred  iron  keys,  and  the  further  sum  of 
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|I0,0OO,  as  the  stipulated  penalty  for  the  failaie  of  the  defendant  to 
per/brm  his  part  of  the  contract.  The  answer  is  a  general  denial. 
There  was  judgment  of  nonsnit,  and  the  plaintiff  appealed. 

The  defendant  bound  himself  on  the  thirtieth  Janaary,  1865,  to  ship 
the  above  articles  on  or  before  the  twenty-fifth  of  February  following, 
and  received  three  paymente  on  the  price  amounting  to  $30,000,  accord«- 
iog  to  the  stipulations  of  the  contract.  On  the  twenty-fifth  of  Febru- 
uy,  only  fifteen  of  the  wagons  had  been  shipped,  but  with  directions 
to  the  consignees  to  hold  them  subject  to  the  order  of  the  shipper. 
Fifty  more  of  the  wagons  were  subsequently  put  on  board  of  a  vessel, 
aod  the  military  authorities  seized  and  detained  them  for  some  time. 
The  cause  of  this  seizure  is  not  shown  by  competent  evidence ;  that 
ofliBred  being  hearsay  was  properly  objected  to  by  plaintiff;  but  he 
states  in  his  testimony  the  fact  of  the  seizure,  and  there  is  evidence 
that  these  wagons  were  subsequently  in  the  yard  of  the  defendant. 
The  plaintiff  was  in  Havana  for  the  purpose  of  receiving  the  wagons, 
aod  several  times  applied  to  the  agents  or  consignees  for  them  without 
effect  There  was  a  total  failure  on  the  part  of  the  defendant  to  deliver 
these  articles;  but  we  think  the  interference  of  the  military  power  of 
tiie  government  at  the  time  relieved  him  from  the  stipulated  penalty, 
hat  he  must  return  the  portion  of  the  price  received  by  him. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  tiiat  plaintiff  recover  of  defendant  the  sum  of  thirty  thousand 
ddUars,  with  five  per  cent,  interest  from  twenty-fifth  February,  1865, 
aod  costs. 


No.  5323. 
The  State  ex  rel.  J.  C.  Seale  v.  Isaac  H.  Crawford. 

The  Jadgraent  of  the  court  in  this  oMe  ia  based  entirely  on  the  one  already  rendered  in  the 
ease  of  Claibome  v.  Parlange,  the  fiaotfl  being  sabstantially  the  same.    96  An.  S48. ' 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Mfad- 
ison.  Boughf  J.  ff,  B.  Sieele,  District  Attorney,  for  relator  and 
appellee.    IsiMe  H,  Grawfordy  appellant,  in  propria  persona, 

LuDEUKGy  C.  J.  The  facts  in  this  case  are  substantially  the  same 
u  the  facts  in  the  case  of  the  State  ex  rel.  L.  B.  Claiborne  v.  Charles 
Pariange,  decided  by  this  court  in  May,  1874. 

For  the  reasons  stated  in  that  case  there  must  be  judgment  in  favor 
of  the  plaintiff. 

It  is  therefore  ordered  that  the  Judgment  of  the  lower  court  be 
avoided  and  annulled,  and  that  there  be  judgment  in  favor  of  J.  C« 
Scale,  recognizing  him  as  the  district  attorney  pro  tempore  of  the  parish 
of  lladiaon,  and  for  costs  of  both  courts  against  the  defendant. 
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Wtlt,  J.,  eoneurring.  In  the  decree  in  this  prooeediog,  under  the 
intrnsion  act  for  the  office  of  district  attorney  j>ro  fom.,  the  court  find- 
ing that  section  one  of  act  No.  44  of  the  acts  of  1874  abolished  the 
office,  and  finding  that  sections  two,  three  and  four  of  said  act,  reviv- 
ing the  said  office  and  authorizing  the  Governor  to  fill  vacancies  there- 
in by  appointments,  are  void,  because  repugnant  to  article  114  of  the 
constitution,  rejected  the  demand  of  the  plaintiff,  and  decided  that 
neither  the  relator  nor  the  defendant  was  entitled  to  the  office  in 
dispute,  because  by  the  statute  referred  to  the  office  was  abolished. 

The  title  of  the  act  is:  ''An  act  to  repeal  sections  1178,  1179,  270(^ 
2761  of  Bay's  Be  vised  Statutes  and  for  other  purposes.''  These  seo- 
tions  of  the  Bevised  Statutes,  referred  to  in  the  title,  are  the  ones  eie- 
ating  the  office  of  district  attorney  pro  tern. 

Section  one  repeals  those  sections,  thereby  abolishing  the  office. 

Sections  two,  three  and  four  of  said  act  revive  or  reinstate  the  offioe 
of  district  attorney  pro  /em.,  and  authorize  the  Governor  to  fill  vaoan- 
oies  therein  by  appointments. 

Vacancies  were,  by  the  previous  law,  filled  by  the  police  jury  or  by 
the  parish  judge. 

The  result,  therefore,  intended  to  be  accomplished  by  the  enactment 
of  the  statute  under  review  was  simply  to  change  the  manner  of  filling 
yaoancies  in  the  office  of  district  attorney  pro  tern. 

The  General  Assembly  never  intended  to  abolish  the  office,  as  the 
provision  ot  section  one,  disconnected  from  the  succeeding  sections, 
would  seem  to  imply. 

It  is  the  intention  of  the  lawgiver  which  the  court  must  seek  oat, 
and,  if  possible,  give  effect  to  in  interpreting  a  statute;  apd  the  whole 
act  must  be  construed  together  in  order  to  determine  the  intention  of 
its  authors. 

It  results,  therefore,  from  the  foregoing  observations,  that  the  enact- 
ment  in  question  is  merely  a  statute  to  change  the  manner  of  filling 
Yacancies  in  the  office  of  district  attorney  pro  tern.  This  obviously  was 
the  intention,  meaning  and  purpose  of  the  law. 

Now,  the  question  is  :  Is  this  object  covered  by  the  title,  as  required 
by  article  1 14  of  the  constitution  ?  Manifestly  it  is  not.  It  is  urged, 
however,  that  the  title  covers  the  first  section,  abolishing  the  office, 
and  that  this  part  of  the  statute  is  valid.  This  would  be  to  make  a 
law  which  the  General  Assembly  never  intended  to  enact,  because,  as 
before  stated,  considering  all  the  sections  together,  it  is  evident  the 
purpose  was  to  continue  the  office;  but  the  manner  of  filling  vaoaneiea 
therein  was  intended  to  be  changed.  This  was  the  evil  to  be  remedied. 
In  Cooley's  Constitutional  Limitations,  second  edition,  page  147, 
section  5,  the  author,  in  discussing  the  question :  What  is  the  eflbot 
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where  the  act  ia  broader  than  the  title,  says :  *'  Bat  if  the  act  is  broader 
then  the  title,  it  may  happen  that  one  part  of  it  can  stand,  because  in- 
dieated  by  the  title,  while  as  to  the  object  not  indicated  by  the  title  it 
mQ8t  fail.    Some  of  the  State  constitutions  have  declared  that  this 
ahall  be  the  rule ;  but  the  declaration  was  unnecessary,  as  the  general 
rde,  that  so  much  of  an  act  as  is  not  in  conflict  with  the  constitution 
most  be  sustained,  would  have  required  the  same  declaration  from  the  . 
ooarts.    If,  by  striking  from  the  act  all  that  relates  to  the  object  not 
iiidicated  by  the  title,  that  which  is  left  is  complete  in  itself,  sensible, 
capable  ol  being  executed,  and  wholly  independent  of  that  which  is 
rejected,  it  must  be  sustained  as  constitutional."    On  page*  178  the 
Hune  learned  author  says :  '*  Where,  therefore,  a  part  of  a  statute  is 
QDconstitutional,  that  fact  does  not  authorize  the  courts  to  declare  the 
remainder  Toid  also,  unless  all  the  provisions  are  connected  in  the  sub- 
ject matter,  depending  on  each  other,  operating  together  for  the  same 
parpose,  or  otherwise  so  connected  together  in  meaning  that  it  can  not 
be  presumed  the  Legislature  would  have  passed  the  one  without  the 
other.  The  constitutional  and  unconstitutional  provisions  may  even  be 
contained  in  the  same  section,  and  yet  be  perfectly  distinct  and  sep- 
arable, so  that  the  first  may  stand  though  the  last  fall.    The  point  is 
not  whether  they  are  contained  in  the  same  section,  for  the  distribu- 
tion into  sections  is  purely  artificial;  but  whether  they  are  essentially 
and  inseparably  connected  in  substance.  If,  when  the  unconstitutional 
part  is  stricken  put,  that  which  remains  is  complete  in  itself,  and 
capable  of  being  executed  in  accordance  with  ti.e  apparent  legislative 
intent,  wholly  independent  of  that  which  was  rejected,  it  must  be  sus- 
tained.   The  difficulty  is  in  determining  whether  the  good  and  the  bad 
parts  of  the  statute  are  capable  of  being  separated  within  the  meaning 
of  this  rule.    If  a  statute  attempts  to  accomplish  two  or  more  objects, 
and  is  void  as  to  one,  it  may  still  be  in  every  respect  complete  and 
valid  as  to  the  other.    But   if  its  purpose  is  to  accomplish  a  single 
object  only,  and  some  of  its  provisions  are  void,  the  whole  must  fail, 
unless  sufficient  remains  to  efifect  the  object  without  the  aid  of  the 
invalid  portion.    And  if  they  are  so  mutually  connected  with  and  de- 
pendent on  each  other,  as  conditions,  considerations  or  compensations 
for  each  other,  as  to  warrant  the  belief  that  the  Legislature  intended 
them  as  a  whole;  and  if  all  could  not  be  carried  into  effect,  the  Legis- 
lature would  not  pass  the  residue  independently;  then  if  some  parts 
are  unconstitutional,  all  of  the  provisions  which  are  thus  dependent, 
eonditional  or  connected,  must  fall  with  them.*' 

Taking  the  statute  altogether,  it  is  impossible  to  suppose  the  legisla- 
tive intention  was  to  abolish  the  office  in  question,  because  this  would 
render  meaningless  sections  two,  three  and  four  of  said  act  reviving. 
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the  offiioe,  proyiding  the  manner  of  Wing  yacaneias  and  designating 
the  salary  appertaining  thereto.  By  striking  out  these  sections  be- 
cause not  covered  hi^  the  title,  and  allowing  the  first  section  to  stand 
alone,  the  conrt  will,  in  eflPect,  make  a  liaw  defeating  the  obyioas  pur- 
pose of  the  General  Assembly;  it  will  abolish*  an  office  that  was  not 
intended  to  be  abolished.  This  can  not  be  done.  None  of  the  sections 
of  the  statute  can  stand,  because  when  disconnected^  they  do  not  indi- 
cate the  legislative  will,  and  as  connected,  they  are  not  covered  by  the 
title. 

My  condasion  is  the  statute  is  unconstitutional,  and  the  title  set  ap 
by  the  defendant  thereunder  is  void. 

I  therefore  concur  in  the  decree  of  this  court  in  this  case. 


No.  3599. 

DOMIKICK  EOELMEL  V,  NeW   ORLEANS,   MOBILB    AND    CHATTANOOGA 

Railroad  Company. 

The  phJntiif  claimB  damages  fixnn  the  defendants  on  the  ffroond  that  they  have  located  their 
railroad  so  near  his  dwelling  as  virtually  to  destroy  its  nsefnlness  to  him  for  the  purpose 
fbr  whioh  it  was  bnilt. 

It  is  a  valid  defense  that  defendants  were  anthorised  by  the  Legislatore  and  the  City  Comtetl 
to  plaoe  their  track  where  they  did. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  Ool- 
lens,  J.  Jury  trial.  Lyman  Hardin,  for  plaintiff  and  appellee. 
John  A,  OampheUf  for  defendants  and  appellants. 

Morgan,  J.  The  defendants,  in  curving  their  track,  out  off  a  por- 
tion of  the  banquette  in  front  of  plaintiff's  property.  He  avers  that 
the  building  of  Ihe  railroad  in  such  close  proximity  to  the  front  of  his 
house  and  door  and  the  frequent  passage  of  the  train  thereon  have 
rendered  his  dwelling  extremely  uncomfortable  and  unsafe  and  dan* 
gerous  to  his  wife  and  children,  and  that  his  house  is  liable  to  be  set 
on  fire  on  the  passage  of  every  train.  For  this  he  seeks  damages,  and 
a  jury  awarded  him  eight  hundred  dollars. 

The  answer  to  his  demand  is  that  the  defendants  were  authorised  by 
the  Legislature  and  the  City  Council  to  place  their  track  where  tiiey 
did. 

This  makes  it  unnecessary  to  consider  the  bills  of  exceptions  found 
in  the  record. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
avoided,  annulled  and  reversed,  and  that  there  be  judgment  in  favor 
of  the  defendants,  with  costs  in  both  etiurts. 
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Xoelmel  v.  Kew  Orleans,  Mobile  and  CluMaiiooga  "Railwiad  Company. 

Wtlt  J.y  disaentinf.  Under  act  No.  28  of  the  acts  of  1868,  the  de- 
fendants obtained  the  grant  of  the  right  of  way  along  Elyaian  Fields 
street  and  certain  other  streets  of  New  Orleans,  provided  said  company 
shsll  not  nnneeessarily  impair  the  nsefnlness  and  convenience  to  the 
pablic  of  such  streets  as  its  raUroad  may  pass  apon. 

The  grant  of  the  right  of  way  in  general  terms  along  the  street  of  a 
dty  does  not,  in  my  opinion,  authorize  a  railroad  company  to  constract 
its  road  on  the  banquette,  devoted  to  the  exclusive  use  of  foot  passen- 
gen  and  to  the  special  service  due  the  adjoining  property.  I  do  not 
find  from  the  evidence  that  the  location  made  by  defendants  of  the 
road  was  authorized  by  law.  In  my  opinion,  they  had  no  authority 
from  the  State  to  build  their  road  on  the  sidewalk  on  Elysian  Fields 
street,  and  so  near  the  dwelling  house  of  plaintiff  as  virtually  to 
destroy  its  usefulness  to  him  for  the  purpose  for  which  it  was  built. 
In  principle  there  is  no  difference  between  destroying  the  house  and 
destroying  its  usefulness  to  the  owner. 

The  plaintiff  recovered  judgment  on  the  verdict  of  a  jury  for  eight 
hundred  dollars,  which  was  nearly  the  value  of  the  property,  and  I 
think  that  judgment  should  not  be  disturbed.    I  therefore  dissent. 


No.  5742. 
Temple  S.  Coons  v.  Joseph  F.  Kendall. 

It  was  improper  for  a  tutor  to  aae  a  mortgage  note  inned  fbr  a  Bpeoiflc  pnrpoae  on  the  minor'a 
behalf,  as  collateral  seonrlty  of  an  indiyidual  debt  of  hia  own,  nnoonneoted  with  aaid 
ndnoT*e  interest.  The  plaintiff  was  aware  of  these  cironmstanoes  uid  therefore  can  not 
reoorer. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Osleans.    OuUom, 
J.    J.  Caldwell  Feiree,  for  plaintiff  and  appellant.    B,  8haohle/wrdf 
ioir  defendant  and  appellee. 

Howell,  J.  Plaintiff  sues  on  a  note  for  (2500,  made  and  indorsed 
by  P.  F.  Kendall,  tutor  of  the  defendant,  and  asks  to  enforce  a  mort- 
gage with  which  it  is  identified,  on  the  allegation  that  the  said  note 
and  mortgage  were  executed  in  conformity  with  an  order  of  the  pro- 
bate court  homologating  the  proceedings  of  a  family  meeting  which 
advised  and  authorized  the  same.  The  defense  is,  that  the  said  note 
and  mortgage  were  executed,  to  the  knowledge  of  plaintiff,  for  the 
tpecifle  purpose  of  putting  improvements  on  property  belonging  to 
said  minor,  but  was  given  to  plaintiff  as  collateral  security  for  an  in- 
dividual debt  of  the  tutor,  for  the  sum  of  (700,  evidenced  by  a  note  of 
said  tutor,  and  that  the  minor  can  not  be  held  responsible  therefor. 


444  SUPB£M£  COURT  OF  LOUISIANA, 

Coons  y.  Kendall. 

There  is  a  prayer  for  a  judgment  in  favor  of  defendant  and  the  sanen- 
der  of  the  note. 

The  evidence  sustains  this  defense,  and  hence  the  judgment  in  favor 
of  the  defendant  is  correct.  It  was  an  improper  use  of  the  note  by  the 
tutor,  and  from  the  allegations  of  plaintiff's  petition,  he  was  aware  of 
tke  purpose  of  the  note  and  mortgage,  while  it  is  shown  that  the  note 
for  $700,  upon  which  this  note  was  a  collateral,  was  unconnected  with 
the  minor's  interest,  and  an  individual  transaction  of  the  tutor,  who 
had  no  authority  for  so  using  the  said  mortgage  note. 

Judgment  affirmed. 


No.  4101. 
Samuel  Choppin  v,  James  Wilson  et  al. 

Where  the  certificate  of  the  clerk  ia  in  the  aanal  and  proper  form,  if  the  appellant  has  not  • 
seen  to  having  a  proper  record  placed  before  this  court  and  t^e  evidence  haa  not  come  np 
upon  which  he  expeote  to  get  a  Judgment,  he  must  take  the  consequence.    If  tiie  evidence 
is  necessary  to  plaintifE^  he  should  have  suggested  a  diminution  of  the  record  and  called 
for  a  certiorari. 

The  plaintiff  in  execution  against  a  defendant  who  is  a  member  of  a  partnership,  haa  the  nn> 
doubted  right  to  seize  and  to  sell  under  his  writ  the  interest  of  the  owing  partner  in  the 
partnership  property.  Bnt  his  rights  stop  there.  His  execution  neither  dissolves  the 
partnership,  nor  authorises  the  appointment  of  a  recover  with  power  to  liquidate  the 
partnership  aflCUrs. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Oooley,  J. 
B.  B,  Farman,  for   plaintiff  and  appellee.     BenUnek  Bgan,  for 
defendants  and  appellants. 

On  Motion  to  Dismiss. 

Morgan,  J.  Plaintiff  moves  to  dismiss  this  appeal  because  the 
testimony  of  two  material  witnesses  heard  on  the  tiial,  and  a  certain 
document  offered  in  evidence  is  not  in  the  record. 

The  certificate  of  the  clerk  is  in  the  usual  and  proper  form. 

If  the  appellant  has  not  seen  to  having  a  proper  record  placed  before 
us  and  the  evideDce  has  not  come  up  upon  which  he  expects  to  get  a 
judgment,  he  mnst  take  the  consequences.  If  the  evidence  is  neces- 
sary to  the  plaintiff,  he  should  have  suggested  a  diminution  of  the 
record  and  asked  for  a  oerUarari. 

The  motion  to  dismiss  is  denied. 

On  thb  Merits. 

Morgan,  J.  Plaintiff  obtained  judgment  against  the  defendant  for 
$175.  Upon  this  judgment  he  issued  execution  and  caused  the  sberiiF 
to  seize  the  assets  of  therflrm  of  J.  S.  Simon ds  &  Co.,  of  which  flrm  the 
defendant  was  a  partner.   Alleging,  in  a  supplemental  petition,  that  by 
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this  aeisare  tbe  Ann  of  Simonds  &  Co.  was  disaoWed,  aod  tbat  a  liqui- 
dation and  Bett lenient  thereof  waa  neceaaary  in  order  to  aaoertain  the 
share  coming  to  the  defendant  lie  prayed  that  the  firm  bo  ordered  to 
show  cause  why  a  receiver  should  not  be  appointed  to  liquidate  the 
ai&urs  of  the  firm,  to  the  end  that  out  of  what  remained  from  the 
liquidation,  his  demand  might  be  paid. 

fiefore  the  rule  waa  diaposed  of,  J.  S.  Simonds  died.  Hia  admin ia- 
tratriz  waa  made  a  party  thereto.  The  rule  waa  made  absolute.  The 
adminiatratriz  appealed. 

We  do  not  understand  that  the  seizure  under  ezecution  of  the  inter- 
eat  of  a  defendant  in  partnership  property,  operates  a  dissolution  of 
the  partnership,  and  we  understand  that  a  receiver  will  only  be  ap- 
pointed to  a  partnership  after  its  dissolution,  or  at  the  instance  of  a 
partner  where  the  acts  of  his  copartner  are  of  such  a  character  as 
would  justify  him  in  asking  for  a  dissolution  of  the  partnership. 
.  The  plaintiff  in  ezecution  against  a  defendant  who  is  a  member  of 
a  partnership  has  the  undoubted  right  to  seize  and  to  sell  under  his 
writ  the  interest  of  the  owing  partner  in  the  partnership  property. 
But  his  rights  stop  there.  His  ezecution  neither  dissolves  the  part- 
nership, nor  does  it  authorize  the  appointment  of  a  receiver  with 
power  to  liquidate  the  partnership  affairs. 

The  only  question  before  us  is  whether,  in  the  case  stated,  the  court 
is  authorized  to  appoint  a  receiver.     We  think  not. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the  rule 
for  the  appointment  of  a  receiver  be  dismissed,  plaintiffs  to  pay  costs.. 

Rehearing  refused. 


No.  4512. 

F£LIX  FORMBNTO  V.  FraNCIS  JoSBPH  RobBRT. 


TTntil  the  error  in  the  Jadgment  condemning  Joseph  "S.  Robert  instead  of  ^'rangois  J.  Robert 
WBB  corrected,  eze^nition  ooold  not  iBsne  against  the  said  Franfiois  J.  Robert,  because  he 
wttB  not  condemned  in  tbe  decree,  and  as  the  case  was  pending  for  revision  in  this  ooart, 
the  Jadge  a  <7uo  was  withoat  Jurisdiction  and  could  not  change  the  decree. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     CuUom, 
J.     A.  <Sc  W.  Voorhiea,  for  plaintiff  and  appellant.     O.  Schmidt^ 
DaUon  d  Walker,  for  defendant  and  appellee. 

Wtlt,  J.  Plaintiff  took  a  rule  on  the  defendant  to  show  cause  why 
fiizecaldon  should  not  issue  against  him  notwithstanding  the  appeal 
taken  by  him,  on  the  grounds  that  the  bond  was  not  sufficient  for  a 
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saspensiye  appeal,  and  the  surety  was  not  good  and  sofELcient.  The 
role  was  made  absolate  and  ezecation  issued. 

The  defendant  then  moved  to  set  aside  this  order,  because  there  was 
no  judgment  against  him,  the  decree  condemning  Joseph  N.  Robert 

This  motion  was  sustained,  and  the  order  ior  the  execution  of  the 
judgment  was  annulled  and  the  writ  quashed. 

Thereupon  plaintiff  took  this  appeal. 

We  think  the  court;  did  not  err.  Until  the  error  in  the  judgment 
condemning  Joseph  N.  Robert  instead  of  Fran9ois  J.  Robert  was  cor- 
rected, execution  could  not  issue  against  the  said  Francois  J.  Robert, 
because  he  was  not  condemned  in  the  decree;  and  as  the  case  was 
pending  for  revision  in  this  court,  the  judge  a  quo  was  without  juris- 
diction and  could  not  change  the  decree. 

Judgment  affirmed. 


No.  5726. 
Louisiana  National  Bank  v.  City  of  New  Orleans  et  als. 


The  plaintlfl^  m  a  creditor  and  a  taxpayer  has  no  right  to  interfere  in  the  administratlan  ef 
the  mnnicipal  corporation  of  New  Orleans,  or  to  invoke  the  aid  of  the  court  to  compel 
the  city  to  ooUect  license  in  money  and  not  in  Metropolitan  Police  wurante  as  required 
by  law.  He  has  no  direct  x>ecnniary  interest  in  the  question  raised.  Henoe,  on  Uiii 
ground,  the  intorvenors,  holders  of  said  warrants,  who  are  the  real  parties  whose  rights 
are  at  issue,  can  ol^ect  to  this  litigation  and  to  the  application  of  plaintifr  for  an  i^June- 
tion  against  the  city.  They  have  good  cause  to  oppose  the  issuance  of  a  proceeding  pre- 
judicial to  them,  at  the  instance  of  a  party  without  interest  to  demand  it.  As  tiie 
interests  of  the  city  were  not  affected,  she  set  up  no  serious  defense,  and  it  looks  as  if 
the  Judgment  as  to  her  was  a  mere  consent  Judgment.  The  real  controversy  was  with 
the  interveners. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw^ 
hinSf  J.  Finney  dk  MiUery  for  plaintiff  and  appellee.  JB.  F,  Jonas, 
city  attorney,  for  defendant  and  appellee.  J,  W.  Thomas  and  J..  0. 
Lewis,  for  interveners  and  appellants. 

Wtly,  J.  The  plaintiff  a  creditor  and  taxpayer,  epjoins  the  city  of 
New  Orleans  from  receiving  in  payment  of  licenses  Metropolitan  police 
warrants. 

The  city  makes  no  serious  defense.  But  John  Klein  and  Thomas 
Talis,  Jr.,  who  are  holders  of  many  of  these  warrants  have  intervened, 
alleging  that  these  warrants  are  receivahle  for  licenses  under  act  No. 
33  of  the  acts  of  1874 ;  that  they  were  also  receivahle  for  licenses  under 
act  44  of  the  acts  of  1869  in  force  at  the  time  they  were  issued;  that 
on  the  face  of  these  warrants  it  is  stipulated  that  they  are  receivable 
for  all  licenses,  taxes  and  debts  due  or  to  become  due  to  the  parishea 
of  Orleans,  Jefferson  and  St.  Bernard,  and  the  cities  of  New  Orieana 
and  Carrollton  up  to  the  amount  of  the  apportionment  assessed  bj 
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the  Metropolitan  Police  CommisaionerB  against  Baid  pariBheB  or  cities 
Tespectively  for  the  flBcal  year  in  which  they  were  iBaned ;  and  that  the 
TBlae  of  said  warrants  will  be  impaired  if  the  city  ia  enjoined  from  re- 
edying  them  for  licenses  as  required  by  law,  and  that  intervenora  will 
eoDseqaently  be  injured.  The  coart  perpetaated  the  injunction,  and 
diamiased  the  intervention ;  the  city  acquieaoed  in  the  judgmenti  but 
the  interrenora  have  appealed. 

As  the  intereata  of  the  city  were  not  affected,  ahe  aet  up  no  aerious 
defense,  and  we  are  inclined  to  regard  the  judgment  aa  to  her  a  mere 
eoDBent  judgment.  The  real  controveray  was  with  the  intervenora. 
They  object ;  firat,  that  plaintiff  aa  a  creditor  and  a  taxpayer,  haa  no 
right  to  interfere  in  the  administration  of  the  municipal  corporation  of 
New  Orleana  or  to  invoke  the  aid  of  the  court  to  compel  the  city  to 
eollect  licenae  in  money  and  not  Metropolitan  police  warranta  aa  re- 
quired by  law.  The  plaintiff  haa  no  more  right  to  the  writ  which  it 
weks  than  any  other  creditor  and  taxpayer,  and  we  apprehend  the 
law  could  not  be  adminiatered  if  every  peraon,  occupying  the  aame 
podtion,  could  ruah  into  court  for  an  injunction,  by  which  he  could 
ezerciae  a  auperviaory  control  over  the  adminiatration  of  government 
in  the  city  of  New  Orleana. 

Aa  to  plaintiff,  the  queationa  raiaed  in  the  petition  and  in  the  argu- 
ment are  purely  apeculative;  tbey  apply  to  mattera  not  under  plaintiff's 
adminiatration,  and  in  which  it  haa  not  a  direct  pecuniary  intereat. 

Aa  the  intervenora  are  the  real  partiea  whoae  righta  are  at  iaaue,  we 
think  they  can  object  to  thia  litigation  and  to  the  application  of  plain- 
tiff for  an  injunction,  on  the  ground  that  plaintiff  haa  no  intereat  in 
the  matter  complained  of,  and  haa  no  right  to  raiae  a  controveray  in 
which  only  the  city  of  New  Orleana  and  the  holdera  of  the  Metropolitan 
police  warranta  are  concerned.  They  can  object  to  the  iaauance  of  an 
injunction  prejudicial  to  them  at  the  instance  of  a  party  who  ia  with- 
out intereat  to  demand  it.  It  ia  the  buaineaa  of  courts  to  ac^juat  the 
righta  of  litiganta  and  aettle  iaauea  which  they  have  an  intereat  in  pre- 
senting. 

An  injunction  ahould  not  be  iaaued  on  the  petition  of  a  party  wholly 
without  intereat,  to  reatrain  a  municipal  corporation  from  performing 
ita  datiea,  and  if  the  corporation  acquieacea,  aa  in  thia  caae,  the  parties 
interested  in  the  performance  of  the  duty  Bought  to  be  reatrained  can 
raiae  the  objection  of  the  want  of  intereat  in  the  applicant  to  obtain 
the  restraining  order. 

It  ia  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  ia  decreed  that  the  injunction  be  diaallowed  and  plain  tiff 'a  peti- 
tioii  be  diamiaaed  with  coata  of  both  courts. 
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Wolton  V.  Barton,  Captain,  and  the  Ownera  of  Steamboat  Ruth. 

No.  4102. 

L.  A.  Welton  v.  R.  p.  Burton,  Captain,  and  the  Owneks  op  Steam- 
boat Ruth. 

The  plaintiff  had  no  privilege  on  the  boat,  as  be  olaims,  becaoae  the  1500  advanced  by  him 
were  to  cover  the  expenses  which  be  undertook  to  defray.  The  seqaestration  was  there- 
fore wTongftilly  issned. 

A  PPEAL  from  the  Sixth  District  Court,  parish  of  Orleaos.  Oooldg, 
il  J.  S.  B.  d  G,  L.  Walker,  for  plaintiff  and  appellee.  Bentinek 
Bgan,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  The  plaintiff  alleges  that  he  loaned  the  defendant 
$500,  to  enable  the  boat  to  make  a  trip  ap  Red  river,  in  which  he  says 
he  gaaranteed  a  profit  of  $450.  He  claims  that  there  was  a  profit  of 
$900  on  the  trip.  He  alleges  that  he  had  a  privilege  on  the  boat  for 
the  money  loaned,  and  he  obtained  a  writ  of  seqaestration  against  the 
boat,  etc.     He  farther  prayed  for  damages  and  attorney's  fees. 

The  defendant  moved  to  dissolve  the  seqaestration,  which  was  re- 
fused. He  then  answered,  and  during  the  course  of  the  trial  offered 
to  pay  the  plaintiff  $297  45  with  five  per  cent,  from  twenty-eighth  De- 
cember to  thirtieth  March,  1872.  This  was  intended  as  a  real  tender, 
but  it  was  made  only  in  the  presence  af  one  witness.  C.  P.  article  407. 
There  was  judgment  for  the  five  hundred  dollars,  with  privilege  on  the 
boat,  etc.    Defendant  has  appealed. 

The  evidence  shows  that  the  plaintiff  chartered  the  boat  for  one  trip 
up  Red  river  for  $450 ;  that  before  starting,  the  captain  and  owner  re- 
quired the  plaintiff  to  advance  $500  for  the  expenses  of  the  boat,  which 
was  done.  The  trip  was  made  for  the  benefit  of  the  plaintiff,  and  at 
his  risk  and  expense.  His  obligation  was  to  defray  all  expenses,  and 
pay  besides  $450,  the  price  of  the  charter,  and  he  Was  to  reap  the  gains 
or  profits  of  the  trip.  The  evidence  shows  that  the  profits  were 
$247  45.  The  $500  advanced  exceeds  the  price  of  the  charter  of  the 
boat  by  $50,  which  with  the  profits  must  be  paid  to  the  plaintiff,  with 
legal  interest  from  judicial  demand.  The  plaintiff  had  no  privilege  on 
the  boat,  as  the  $500  advanced  by  him  were  to  cover  expenses  which 
he  undertook  to  defray;  the  sequestration  was,  therefore,  wrongfully 
issued. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  set 
aside,  and  that  there  be  a  judgment  in  favor  of  the  plaintiff  against 
the  defendant  for  two  hundred  and  ninety-seven  dollars  and  forty-five 
cents,  with  five  percent,  interest  per  annum  from  judicial  demand,  and 
all  costs  of  the  lower  court,  except  those  incurred  by  the  sequestration, 
which  must  be  paid  by  the  plaintiff.  The  costs  of  appeal  to  be  paid 
by  the  plaintiff. 
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D.  k  J.  D.  Bdwordfl  t.  Fairbanks  &.  Oilman.    Cavaroo  &,  Son  v.  D.  ic  J.  D.  Edwards. 


No.  5423. 

D.  &  J.  D.  Edwards  v,  Fairbanks  &  Gilmak.    Charlbs  Cavaroo 

&  Son  v.  D.  &  .1.  D.  Edwards. 

Admitting  that  the  New  Orleans  Mutual  Insurance  Association  had  no  right  to  purchase  the 
propniy  in  controversy  from  Fairbanks  &  Oilman,  it  does  not  make  said  property  liable 
to  Fairbanks  8c  Oilman's  creditors  in  payment  of  their  debts.  If  the  company  did  any 
thing  contrary  to  law,  the  result  might  be  the  failure  of  its  charter,  but  this  court  does 
not  understand  the  law  to  be  that  if  a  corporation  acquires  property  in  a  manner  even 
prohibited  by  law,  the  property  thus  acquired  still  belongs  to  the  vendor  who  has  re> 
ceived  his  price,  and  that  it  can  be  seized  by  his  creditors  to  pay  his  debts. 

The  Bale  of  the  machinery  (the  property  in  question)  was  a  valid  sale.  Fairbanks  ic  Oilman 
remained  in  possession  it  is  true»  but  they  held  by  a  precarious  title,  to  wit,  a  lease  trom 
the  purchasers,  and  could  have  been  divested  of  possession  at  any  time,  if  the  conditions 
of  the  lease  had  not  been  complied  with. 

The  machinery  thus  sold  to  the  New  Orleans  Mutual  Insurance  Company  was  paid  for  by 
Fairbanks  &  Oilman  either  at  the  time  the  sale  was  made  or  before  this  suit  was  insti- 
tuted. This  would,  of  course,  destroy  whatever  privilege  the  Edwards,  pIainti£GB,  had 
as  vendors.  But  all  the  machinery  and  materials  which  were  not  mentioned  in  the  act 
of  sale  to  the  said  insurance  company  and  all  the  machinery  and  materials  put  into  the 
building  by  D.  &,  J.  D.  Edwards  since  that  sale  are  liable  to  their  execution.  Whether 
or  not  the  company  have  the  landlord's  lien  on  these  effects  can  not  now  be  settied.  If 
they  have,  when  the  property  is  sold,  they  can  exercise  it. 

The  intervention  of  Cavaroc  &.  Son  must  be  maintained  as  to  the  sugar  and  molasses  seized. 
These  articles  had  been  furnished  to  be  refined  for  a  compensation  to  Fairbanks  &  Oil- 
man of  two-thirds  of  the  profits  Cavaroc  Sc  Son  might  make.  These  relations  between 
Cavaroc  &  Son  and  Fairbanks  k  Oilman  were  not  those  of  partners,  each  liable  for  tiie 
acts  of  the  other.  No  part  of  the  property  seized  ever  belonged  to  Fairbanks  4t  Oilman. 
What  they  were  to  receive  from  Cavaroc  &  Son  was,  in  r  sality,  only  a  stipulated  prioe 
for  work  which  they  agreed  to  perform.  Whether  Cavaroc  &  Son  owed  any  thing  to 
Fsirbanks  Sc  Oilman  or  not  on -account  of  their  transactions,  is  another  matter.  But 
this  qoeetion  can  not  be  decided  in  the  present  controversy. 

•       

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  (Jullom, 
J.  Hornor  dt  Benedict,  for  D.  &  J.  D.  Edwards,  plaintiffs  and  ap^ 
pellants.  Eandolph,  Singleton  <&  Browne,  for  the  New  Orleans  Mataal 
Insurance  Association,  intervener  and  appellant.  J.  8.  Whitaker,  for 
Fairbanks  &  Gilman,  defendants  and  appellees.  F,  FuaeUer,  for  Cav- 
aroc &  Son,  interveners  and  appellees.  JS,  1,  Merrick,  Mace  <&  Foster, 
for  Oliver  Pierce,  intervener. 

Morgan,  J.  D.  &  J.  D.  Edwards  obtained  judgment  against  Fair- 
banks &  Gilman  for  $17,609  45  for  machinery  furnished  and  work  and 
labor  performed  in  a  refinery  which  is  alleged  to  belong  to  the  de- 
fendants. 

Under  execution  the  machinery  was  seized.  Subsequently,  certain 
sagara  and  molasses  found  in  the  refinery,  and  which  had  been  refined 
tiieie,  were  also  seized. 

The  New  Orleans  Mutual  Insurance  Company  claim  that  the  ma- 
ehinerj  seized  belongs  to  them.  Cavaroc  &  Son  aver  that  the  sugars 
and  molasses  seized  are  their  property.  The  insurance  company  claims 
t&e  property  under  a  notarial  act,  dated  November  8,  1872,  in  which 
it  is  declared  by  Fairbanks  &  Gilman  that  they  had  sold  certain 
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maobinery,  etc.,  which  is  detailed  io  the  act,  to  the  company  for 
$25,000,  reserviDg  to  themselves  the  right  of  redemption  within  three 
years  on  the  repayment  of  the  like  sum. 

By  the  same  act  the  machinery,  etc.,  was  to  remain  in  the  possession 
of  Fairbanks  &  G-ilman ;  the  building  io  which  it  was  located  was 
rented  to  them  for  several  years  upon  their  paying  a  monthly  rent 
therefor.    To  which  the  plaintiffs  answer  that,  as  an  insurance  com- 
pany, the  laws  of  Louisiana  will  not  permit  them  to  enter  into  any 
such  contract  as  that  now  set  up,  and  that  the  contract  now  insisted 
upon  being  in  direot  violation  of  their  charter,  as  well  as  the  law,  can 
not  be  enforced  against  any  third  person  not  party  or  privy  to  it,  who 
has  rights  independent  of  it,  and  growing  out  of  it.    It  may  be  admit- 
ted that  the  company  had  do  right  to  purchase  the  property  in  ques* 
tion  from  Fairbanks  and  Gilman.    Does  that  make  the  property  liable 
to  Fairbanks  &  Gilman's  creditors  in  payment  of  their  debts?  We  think 
not.    If  the  company  did  any  thing  contrary  to  law,  the  result  might 
be  a  forfeiture  of  its  charter.    But  we  do  not  understand  the  law  to 
be  that  if  a  corporation  acquires  property  in  a  manner  even   pro* 
hibited  by  law,  the  property  thus  acquired  still  belongs  to  the  vendor 
who  has  received  his  price,  and  that  it  can  be  seized  by  his  creditors  to 
pay  his  debts.    Admitting  that  the  purchase  by  the  company  trans- 
ferred the  title,  the  formalities  of  the  law  with  regard  to  its  tradition 
having  been  complied  with,  the  next  question  in  this  case  is  whether 
the  requisites  of  the  law  were  complied  with ;  that  is  to  say,  the  ob- 
jects sold  being  machinery,  were  they  movables?    If  movables,  was 
delivery  necessary  to  complete  the  title  to  them  t    Was  there  a  deliv- 
ery Y    The  buildings  in  which  Fairbanks  &  Gilman's  machinery  was 
contained  belongs  to  Del  Bondio ;  Del  Bondio  leased  to  Willoz ',  Willow 
transferred  his  lease  to  Fairbanks  &  Gilman. 

On  the  eighth  November,  1872,  Fairbanks  &  Gilman  sold  all  their 
interest  in  certain  machinery  contained  in  that  building  to  the  New 
Orleans  Mutual  Insurance  Company,  who  acknowledged  possession  of 
the  same  for  $25,000.    To  the  sale  was  attached  the  power  of  redemp- 
tion, and  it  was  stipulated  that  in  case  Fairbanks  &  Gilman  paid  back 
to  the  insurance  company  the  amount  received  by  it  within  three 
years,  there  was  to  be  a  retrocession  of  the  property  sold.   By  the  same 
act  Fairbanks  &  Gilman  transferred  to  the  insurance  company  their 
lease  of  the  property.    And  by  the  same  instrument  the  insurance 
company  leased  the  building  and  the  machinery  therein  contained  to 
Fairbanks  &  Gilman,  who  were  allowed  to  make  such  alterations  upoo 
the  buildings  and  improvements,  and  to  add  thereto  such  new  ma- 
chinery and  apparatus  as  might  better  adapt  them  forjthe  purposes 
for  which  they  were  intended. 
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The  Bale  of  the  machinery  was,  we  think,  a  yalid  sale.  FairbankB 
k  Gilman  remained  in  posBession,  it  is  true,  bat  they  held  by  a  pre- 
earioas  title,  to  wit,  a  lease,  and  coald  have  been  divested  of  possession 
at  any  time  if  the  conditions  of  the  lease  had  not  been  complied  with. 
We  think,  therefore,  that  the  machinery  mentioned  in  the  act  of  sale 
of  the  eighth  November,  1872,  was  not  liable  to  be  seized  ander  execu- 
tion to  pay  Fairbanks  &  Oilman's  debt.  We  also  think  that  the 
machinery  thus  sold  was  paid  for  by  Fairbanks  &  Gilman  either  at 
the  time  the  sale  was  made  or  before  this  suit  was  instituted.  This 
would,  of  coarse,  destroy  whatever  privilege  the  Edwardses  had  as 
vendors. 

Bat  the  record  showB  from  the  testimony  of  witnesses  on  the  part  of 
the  intervenors,  that  besides  the  machinery,  etc  ,  covered  by  the  act 
of  sale,  there  were  other  articles  belonging  to  Fairbanks  &  Gilman, 
worth  some  $30,000.  The  insurance  company,  however,  says  that  if 
this  be  the  fact,  the  instant  Fairbanks  &  Gilman  acquired  the  same  as 
owners,  the  title  of  the  company  eo  insianti  attached,  and  it  became 
the  owner  thereof,  and  the  possession  of  Gilman  &  Fairbanks  was  the 
possession  of  the  company. 

The  result  of  this  doctrine,  if  correct,  would  be  that  if  a  man  leases 
a  building  and  that  which  the  building  contains  at  the  time  of  the 
lease,  everything  which  the  lessee  puts  into  the  building  would  become 
the  property  of  the  lessor.  We  find  no  authority  upon  which  such  a 
conclusion  could  rest. 

It  does  not,  therefore,  in  our  opinion,  matter  whether  the  goods  fur- 
uished  by  D.  &  J.  D.  Edwards,  after  the  sale  from  Fairbanks  &  Gil- 
man to  the  insurance  company,  were  paid  for  or  not.  There  is  no 
doubt  in  our  mind  that  the  debt  claimed  by  the  Edwardses  is  due,  and 
whether  due  or  not  is  no  concernment  to  the  company.  They  have  the 
right  to  protect  their  own  property  from  illegal  seizure,  but  they  have 
no  authority  to  prevent  a  creditor  from  making  his  debt  out  of  the 
property  of  his  debtor. 

The  only  question  before  us  is  whether  the  property  sold  to  Fair- 
banks &  Gilman,  after  their  sale  to  the  insurance  company,  belongs  to 
Fairbanks  &  Gilman,  or  whether  it  belongs  to  the  insurance  company, 
who  never  bought  or  paid  for  it.  It  seems  to  us  that  the  question 
answers  itself.  The  authorities  cited,  5  An.  5;j2;  12  La.  170;  9  La.  99) 
5  K.  S.  247 ;  16  La.  94,  do  not,  in  our  opinion  touch  the  question  at 
issue  here. 

We  conclude,  therefore,  that  all  the  machinery  and  materials,  which 
was  not  mentioned  in  the  act  of  sale  of  the  eighth  of  November,  1872, 
and  all  the  machinery  and  materials  put  into  the  building  by  D.  &  J. 
D.  Edwards,  since  that  period,  are  liable  to  their  execution. 
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Whether  or  do  the  company  have  the  landlord's  lien  on  these  efi'ects 
can  not  now  be  settled.  If  they  have,  when  the  property  is  sold,  they 
can  exercise  it. 

As  regards  the  intervention  of  Gavaroc  &  Son,  it  must,  we  think,  be 
maintained. 

Gavaroc  &  Son  were  commercial  copartners.  Fairbanks  &  Qilman 
were  sugar  refiners. 

Gavaroc  &  Sou  agreed  to  furnish  raw  sugars  and  molasses,  which 
Fairbanks  &  Gilman  agreed  to  refine.  The  compensation  they  were 
to  receive  for  this  work  was  two- thirds  of  whatever  profit  Gavaroc  & 
Son  might  make  out  of  the  sugars  and  molasses.  At  the  time  of  the 
seizure  a  quantity  of  sugar  and  molasses,  which  had  been  furnished  by 
Gavaroc  &  Son,  was  in  the  possession  of  Fairbanks  &  Gilman.  The 
relations  between  Gavaroc  &  Son  and  Fairbanks  &  Gilman  were  not 
those  of  partners,  each  liable  for  the  acts  of  the  other.  No  part  of 
the  property  seized  ever  belonged  to  Fairbanks  &  Gilman.  What 
they  were  to  receive  from  Gavaroc  &  Son  was  in  reality  only  a  stipu- 
lated price  for  work  which  they  agreed  to  perform.  Whether  Gavaroc 
&  Son  owed  anything  to  Fairbanks  &  Gilman  or  not  on  account  of 
their  transactions  is  another  matter.  But  this  question  can  not  be 
decided  in  the  present  controversy.  The  only  thing  for  us  to  decide  is 
whether  the  property  seized  is  or  not  liable  to  the  payment  of  Fair- 
banks &  Gilman's  debt.    We  think  it  is  not. 

The  district  judge  gave  judgment  in  iavor  of  plaintiffs,  decreeing 
them  entitled  to  a  privilege  on  all  the  machinery  and  apparatus  used 
and  contained  in  Fairbanks  &  Gilman's  refinery ;  dismissed  the  inter- 
vention of  the  New  Orleans  Mutual  Insurance  Gompany ;  maintained 
the  intervention  of  Gavaroc  &  Son,  and  gave  judgment  in  favor  of 
Fairbanks  &  Gilman  for  two-thirds  of  the  net  profits  that  have  been 
or  may^be  hereafter  realized  from  the  sale  of  the  sugar  and  molasses 
manufactured  by  them  in  their  refinery,  under  their  contract  with 
Gavaroc  &  Son. 

The  judgment  is  partly  right  and  partly  wrong.  It  is  right  in  so 
far  asjit  gives  to  plaintiffs  a  privilege,  by  virtue  of  their  seizure,  upon 
the  machinery  found  in  the  defendants'  refinery,  and  placed  there  after 
the  sale  from  them  to  the  insurance  company.  It  is  wrong  in  decree- 
ing the  property  purchased  from  the  defendants  by  the  insurance  com- 
pany liable  to  pay  the  plaintiffs'  debt.  It  is  wrong  as  regards  the 
dismissal  of  the  insurance  company's  intervention,  in  so  far  as  the 
property  purchased  from  the  defendants  is  concerned.  It  is  right  in 
dismissing  the  intervention  in  respect  to  the  machinery  purchased  by 
the  defendants  subsequent  to  the  sale  to  the  company.  It  was  right 
in  maintaining  the  intervention  of  Gavaroc  &  Son,  but  it  is  wrong  in 
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paasing  upon  the  questioQ  of  interest  in  the  profits  of  the  sugar  and 
molasses  which  had  been  manufactured  by  the  defendants.  This  is^ 
not  the  proceeding  in  which  such  an  interest  can  be  ascertained. 

It  is  therefore  ordered  that  the  judgment  of  the  court  a  qua  b& 
amended  by  decreeing  that  all  the  machinery  found  in  the  building: 
rabsequent  to  the  act  of  sale  be  subject  to  the  plaintiffs'  execution,, 
and  that  the  intervention  of  the  insurance  company  be  maintained  in 
BO  far  as  the  property  mentioned  in  said  act  of  sale  is  concerned ;  that 
the  intervention  of  Cavaroc  &  Son  be  maintained }  that  the  question 
of  interest  of  Cavaroc  &  Son  and  Fairbanks  &>  Oilman  in  the  profits 
arising  from  the  manufactured  sugars  and  molasses,  found  in  the 
building  at  the  time  of  the  seizure,  be  reserved,  and  the  question  of 
the  landlord's  privilege  be  reserved.  Costs  to  be  paid  by  D.  &  J.  D. 
Edwards. 


Wtxt,  J.,  dissenting.  I  am  satisfied  that  the  notarial  act  from  Fair- 
banks &  Oilman  to  the  New  Orleans  Mutual  Insurance  Company  was 
not  intended  to  be  a  sale  of  the  machinery.  There  was  no  intention 
to  buy  or  to  sell  in  that  contract.  Its  real  purpose  was  to  secure  the 
New  Orleans  Mutual  Insurance  Company  for  a  loan  to  Fairbanks  &> 
Gilman,  and  the  real  contract  was  disguised  under  the  form  of  a  sale. 
The  machinery  was  personal  property  and  was  not  actually  deliv- 
ered j  there  was  not  a  moment  of  time  that  this  property  ceased  to  be 
Id  the  possession  of  Fairbanks  &  Oilman. 

As  to  plaintiffs  there  was  no  sale  of  this  personal  property,  because 
there  was  no  delivery ;  the  notarial  act  added  nothing  to  the  validity 
of  the  contract.  It  is  the  real  intention  of  the  parties  that  determines 
the  character  of  the  contract,  regardless  of  the  form  under  which  they 
have  chosen  to  disguise  it.  Fairbanks  &  Oilman  wished  to  secure  the 
inanrance  company  in  a  loan  of  $25,000.  Tbey  sold  the  machinery 
which  they  had  in  a  leased  building  used  by  them  as  a  sugar  refinery 
and  transferred  the  lease ;  in  the  same  act  they  released  the  building 
and  the  machinery  and  reserved  the  right  to  redeem  the  property. 
They  continued  the  operation  of  the  refining  without  any  change  of 
poseeasion,  except  what  appeared  merely  on  paper. 

The  plaintiffsj  creditors  of  Fairbanks  &  Oilman,  ought  not  to  be 
evaded  in  the  pursuit  of  their  debtors  by  such  a  shallow  device. 

Can  any  one  believe  that  the  insurance  company,  unauthorized  and 
prohibited  by  law  from  carrying  on  a  commercial  business,  really  in- 
tended to  buy  the  machinery  of  Fairbanks  &  Oilman  y  to  lease  the . 
houae  for  the  purpose  of  engaging  in  the  commercial  business  of  a 
sagar  refinery,  and  before  completing  the  act  changed  their  mind,  con- 
eladed  not  to  go  into  the  business,  but  would  release  the  house  to 
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Fairbanks  &  Gilman  and  let  them  keep  the  machinery  with  the  right 
of  redemption  f  Why  should  the  insurance  company,  prohibited  from 
carrying  on  a  refinery,  lease  from  Fairbanks  &  Gilman  their  sugar 
refinery  and  in  the  same  act  release  it  to  them,  unless  their  real  pur- 
pose was  to  get  an  apparent  or  constructive  possession  of  the  ma- 
chinery remaining  in  the  actual  possession  of  Fairbanks  &  Q-ilman, 
and  thereby  obtain  a  title  to  this  personal  property  as  a  security  fbr 
the  loan  which  they  made  to  Fairbanks  &  Gilman  t 

The  law  ought  not  to  be  circumvented,  and  the  sale  of  personal 
property  without  actual  delivery  ought  not  to  be  validated  by  an 
apparent  but  fictitious  delivery,  concocted  by  the  ingenuity  of  debton 
to  evade  the  pursuit  of  their  creditor.  I  can  not  believe  that  Fair- 
banks &  Gilman  really  intended  to  sell  their  machinery  and  retire 
from  the  business  of  operating  a  sugar  refinery;  on  the  contrary,  the 
record  teems  with  evidence  satisfying  me  that  their  purpose  was  to 
extend  their  business  and  operate  upon  a  larger  scale.  For  that  pur- 
pose they  immediately  expended  large  sums  in  buying  more  machinery; 
and  to  aid  them  in  a  more  extensive  operation  of  the  refinery,  the 
insurance  company  actually  loaned  the  money  on  the  security  of  a 
fictitious  sale  of  the  machinery  described  in  the  notarial  act. 

In  this  litigation  the  insurance  company  not  only  claim  the  ma- 
chinery described  in  the  notarial  act,  but  they  claim  the  title  of  all  the 
machinery  subsequently  bought  by  Fairbanks  &  Gilman,  worth  at 
least  twenty-five  thousand  dollars.  They  ought  not,  under  the  disguise 
of  a  sale,  to  obtain  a  security  on  personal  property  which  the  law  does 
not  authorize;  they  ought  not  to  succeed  in  their  attempt  to  rescue  all 
the  machinery,  the  personal  property  of  Fairbanks  &  Gilman,  from 
the  seizure  of  their  judgment  creditors,  the  plaintifiTs  herein. 

I  therefore  dissent  in  this  case. 

Howell,  J.,  diaaentin^.    I  concur  in  the  dissenting  opinion  of  Mr. 

Justice  Wyly. 
Rehearing  refused. 


No.  5724. 
Widow  Elizabeth  Marohal  v.  Harriet  Hooker  et  als. 

A  jadgment  is  not  completed  and  can  not  operate  as  a  Jadicial  znortga^^  or  have  any  affect 
until  it  is  signed.  It  is  the  recording  of  a  Judgment  that  gives  a  judicial  mortgage,  and 
until  a  final  judgment  is  signed  it  is  no  judgment. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.    I^noh^ 
J.    J.  ff,  Ferguson,  for  plaintiff  and  appellant.    J.  Fish  and  M, 
Shaekleford,  for  defendants  and  appellees. 

Wtlt,  J.    On  the  first  of  July,  I&74,  Mrs.  Harriet  Hooker  obtained 
judgment  against  John  Barrera,  but  it  was  not  signed  until  the  third 
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day  of  November  following.  On  the  twenty-eighth  of  July,  1874, 
however,  she  recorded  it. 

Snlmeqaently,  to  wit,  on  the  twenty-sixth  of  August,  1874,  Barrera 
eonveyed  to  plaintiff  the  property  involved  in  this  controversy,  which 
the  defendant  contends  is  affected  with  a  judicial  mortgage  resulting 
from  the  registry  of  her  said  unsigned  judgment. 

The  question  is,  did  the  registry  of  defendant's  unsigned  judgment 
operate  as  a  judicial  mortgage  on  the  property  conveyed  by  Barrera 
to  plaintiff  in  August,  1874,  before  said  judgment  was  signed  by  the 
judge  t  We  think  not.  Until  signed  the  judgment  was  not  completed, 
and  it  could  not  operate  as  a  judicial  mortgage  or  have  any  effect.  It 
is  the  recording  of  a  judgment  that  gives  a  judicial  mortgage,  and 
until  a  final  judgment  is  signed  it  is  no  judgment.    5  N.  S.  105. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  defend- 
ants be  annulled,  and  it  is  decreed  that  plaintiff  is  the  owner  of  the 
property  described  in  the  petition ;  that  the  same  is  not  affected  with 
the  judicial  mortgage  set  up  by  the  defendants,  and  that  plaintiff's 
injunction  be  perpetuated  at  the  cost  of  defendant,  Harriet  Hooker,  in 
both  courts. 

Behearing  refused. 


No.  5592. 

PsET,  Yalb  &  Bowling  v,  J.  J.  McDaniel  &  Co.    L.  H.  Qabdner  & 

Co.  and  A.  Baldwin,  Garnishees. 

The  0ffiiiBhmeiit  process  was  not  intended  and  can  not  be  need  to  litigate  and  settle  side 
lasaes.  In  this  case  were  the  attachn^ent  sustained,  it  would  be  the  engrafting  of  the 
mit  ot  J.  J.  McDanlel  v.  L.  H.  Oardner  &.  Go.  and  A.  Baldwin  fbr  damages,  upon  the 
aoit  of  Peet,  Yale  &  Bowling  v.  J.  J.  MoDaniel  k  Co.,  and  making  Peet,  Yale  &  Bowling 
tiie  plaintift  in  the  said  suit  for  damages. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier, 
J.    Semmes  <&  Mott,  for  plaintiffs  and  appellants.  T.  M.  QUI,  U,  D. 
WJdU,  Kennard,  Howe  dt  Prentiss,  for  defendants  and  appellees. 

Howell,  J.  The  plaintiffs,  having  obtained  judgment  against  the 
defendants,  issued  garnishment  process  against  L.  B*  Gardner  &  Co. 
and  A.  Baldwin,  who  answered  that  they  were  not  indebted  to  the 
defendants  and  had  no  property  belonging  to  them.  The  plaintiffs 
traTersed  these  answers  and  averred  that  L.  H.  Gardner  &  Co.  as 
principals  and  A.  Baldwin  as  security  on  the  attachment  bond  in  the 
suit  of  L.  H.  Gardner  &  Co.  v.  J.  J.  McDaniel  &  Co.,  No.  4542  on  the 
docket  of  the  Sixth  District  Court,  are  indebted  to  the  said  McDaniel 
&  Co.  for  the  damage  caused  by  the  wrongful  attachment  therein;  that 
Sftid  damage  amounted  to  $5000,  for  which  sum  said  Gardner  &  Co. 
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are  indebted  to  said  McDaniel  &,  Co.,  and  A.  Baldwin  is  indebted  to 
them  in  the  sum  of  $1300,  the  amount  of  the  attachment  bond  si^ed 
by  him  as  seourity.    To  this  the  garnishees  excepted : 

First — That  the  action  of  plaintiQjs  is  prematare,  there  being  a  anit 
against  them  by  said  McDaniel  &  Co.  pending  on  exceptions  not  at 
issue  on  the  merits  and  in  which  their  liability  for  damages,  if  auy,  is 
involved. 

Second — That  such  liability  and  the  issues  in  said  suit  can  not  be 
tried  collaterally  as  is  attempted  here. 

Third — That  there  is  no  privity  of  action  between  plaintiffs  and  ex- 
ceptors. 

The  exceptions  were  maintained  and  the  plaintiffs  appealed. 

We  think  this  proceeding,  if  properly  termed  a  traverse,  is  prema- 
ture, because  the  liability  for  the  alleged  damage  is  not  ascertained 
and  can  be  ascertained  only  in  the  suit  for  that  purpose.  The  garnish- 
ment process  was  not  intended  and  can  not  be  used  to  litigate  and 
settle  side  issues.  This  is  really  the  iDgrafting  of  the  suit  of  J.  J.  Mc- 
Daniel V,  L.  H.  Gardner  &  Co.  and  A.  Baldwin  for  damages  upon  the 
suit  of  Peet,  Yale  &  Bowling  t^.  J.  J.  McDaniel  &  Co.,  and  making 
Peet,  Yale  &  Bowling  the  plaintiffs  in  the  said  suit  for  damages.  This 
can  not  be  done,  and  the  second  ground  of  the  exceptions  is  good. 

Judgment  affirmed. 


No.  4089. 
Widow  Stewart  v.  V.  M.  Killmartik  and  J.  B.  Davis. 

The  delendant,  a  manlecl  woman  to  the  knowledge  of  the  broker  who  negotiated  the  leane 
on  which  she  is  saed»  being  without  aathority  to  make  the  contract  or  to  stand  in  Judg- 
ment, and  not  being  shown  to  be  pursuing  a  seiwrato  business  for  herself,  the  plaintiff 
can  not  recover. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.  OoU 
lenSt  J.  Louque,  for  plaintiff  and  appellant.  MoGlain  db  NtsMmf 
for  defendants  and  appellees. 

Howell,  J.  This  is  a  suit  for  rent  according  to  a  written  lease  oi 
certain  premises  to  Mrs.  Killmartin,  with  J.  B.  Davis  as  security. 

It  is  shown  by  competent  evidence  that  Mrs.  Eillmartin  was  a  mar- 
ried woman,  and  the  house  broker  who  negotiated  the  lease  for  plain- 
tiff knew  this  fact.  She  was  not  authorized  to  make  the  contract  of 
lease  or  to  stand  in  judgment,  nor  is  it  shown  that  she  was  pursaiog 
a  separate  business  for  herself.  The  judgment,  therefore,  as  rendered 
adversely  to  the  plaintiff,  is  correct. 

Judgment  affirmed. 
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No.  5749. 
John  Fitzpatbick  v.  The  City  of  New  Orleans. 

Ibis  salt  originates  in  a  claim  against  the  city  of  New  Orleans  for  salary  and  fees  of  office  as 
clerk  of  the  Superior  Criminal  Coart,  in  alleged  conformity  with  the  second  section  of 
the  act  of  1874,  establishing  said  conrt  and  providing  for  the  clerk  thereof.  The  act  says 
tliat  lor  issoing  any  process,  the  fee  whereof  is  not  determined  by  law,  the  judge  of  the 
coart  shall  fix  the  compensation  to  which  the  clerk  is  entitled,  in  addition  to  his  regolar 
askry. 

FrocMs  is  80  denominated,  because  it  proceeds,  or  issues  forth  in  order  to  bring  the  defend- 
ant into  conrt  to  answer  the  charge  preferred  agsinst  him,  and  signifies  the  writ  or  Judi- 
elal  means  by  which  he  is  brought  to  answer. 

Mo&HM  made  by  the  Attorney  General,  copies  of  Indictments,  etc.,  are  not  process.  These 
are  services,  which  seem  to  be  paid  for  by  the  fixed  salary  of  five  thousand  dollars 
■Bowed  by  the  act. 

The  Judge  of  the  Superior  Criminal  Court  has  no  power  to  certify  the  costs  of  any  thing  but 
process  for  which  no  provision  has  been  made  in  the  statute.  The  charges  in  this  case 
were  not  for  the  issuing  of  any  process.  The  Judge,  therefore,  under  the  statute,  had  no 
power  by  his  certificate  of  their  correctness  to  make  them  a  liability  of  the  city,  and  his 
approval  was  binding  upon  no  one. 

APPEALi  from  the  Saperior  District  Coart,  parish  of  Orleans.  Haw- 
kmSf  J.  Braughnj  Buck  dt  DinJcels^l,  for  plaintiff  and  appellee. 
Samuel  P.  Blane,  assistant  city  attorney,  for  defendant  and  appellant. 

Morgan^  J.  Plaintiff  sues  the  city  for  $7016  66,  for  salary  and  fees 
of  office  as  Clerk  of  the  Saperior  Criminal  Coart. 

His  bills  have  been  approved  by  tlie  jadge  of  that  coart. 

There  is  no  contest  as  regards  his  salary.  The  city,  however,  con- 
tends that  his  accoant  is  swelled  ap  by  charges  which  he  is  not  en- 
titled, under  the  law,  to  make. 

Plaintiff  contends :  First,  that  he  has  only  charged  such  fees  as  are 
allowed  by  law ;  and,  second,  that  the  approval  of  his  accounts  by  the 
judge  is  conclusive. 

Section  two  of  the  act  of  1874,  p.  220,  which  established  the  Superior 
Criminal  Court,  and  provided  for  a  clerk  thereof,  says :  **  The  clerk 
shall  receive  a  salary  of  five  thousand  dollars  per  annum,  and  such 
fees  as  are  now  allowed  by  law  for  the  issuing  of  attachments,  subpe- 
nas  to  witnesses  and  writs  of  habeas  carpus,  and  also  ten  per  cent,  on 
all  fines  collected ;  and  for  issuing  any  process,  the  fee  whereof  is  not 
provided  by  law,  the  judge  of  the  court  shall  fix  the  compensation, 
which  salary,  fees  and  compensation  shall  be  paid  quarterly  by  the 
treasury  or  Department  of  Finance  of  the  city  of  New  Orleans." 

Many  of  the  charges  which  go  to  make  up  the  total  of  the  sum 
claimed  from  the  city  consist  in  "  motions  made  by  Attorney  General 
to  file  indictment,"  ''recording,  docketing  and  indexing  same,'*  ''copies 
of  indictment,"  ''  reading  information  to  jury,"  etc. 

*'  Process  is  so  denominated  because  it  proceeds,  or  issues  forth  in 
order  to  bring  the  defendant  into  court  to  answer  the  charge  preferred 
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against  him,  and  signifies  the  writ  or  jadioial  means  by  which  he  is 
broaght  to  answer."    Boavier's  Law  Dictionary,  verba  Process. 

Motions  made  by  the  Attorney  General,  copies  of  indictments,  etc., 
are  not  process.  These  are  services  which,  it  seems,  are  paid  by  the 
salary  of  five  thoasand  dollars. 

The  second  ground  relied  apon  by  the  plaintiff  is,  that  the  account 
sued  on  having  bee^  approved  by  the  judge,  the  city  is  concluded.  He 
quotes  the  one  thousand  and  forty-second  section  of  the  Revised 
Statutes,  which  provides  that  ''  all  expenses  incurred  in  the  different 
parishes  of  the  State  and  in  the  city  of  New  Orleans,  by  the  arrest,  con- 
finement, etc.,  of  persons  accused  or  convicted  of  crimes***  and  all 
expenses  whatever  attending  criminal  proceedings  shall  be  paid*** 
after  an  account  thereof  shall  be  duly  certified  to  be  correct  by  the 
clerk  of  the  court  and  the  presiding  judge  thereof."  And  he  relies 
upon  the  cases  of  Parker  v.  Robertson,  14  An.  249;  Shaw  v.  Howell,  18 
An.  195,  and  on  the  case  of  the  City  v.  Patton,  lately  decided. 

Parker's  claim  was  for  expenses  in  criminal  proceedings.  His  ac- 
counts were  approved  by  the  judge  and  clerk.  The  court  said :  "  The 
act  of  1857  leaves  it  to  the  wisdom  of  the  judge  and  clerk  to  interpret 
the  act  of  1857,  and  to  decide  what  are  the  expenses  intended  by  it.*** 
The  Legislature  have  manifested  their  compliance  by  clothing  them 
with  the  power  of  certifying  these  accounts.*'  But  the  decision  goes  on : 
''It  is  true  that  as  the  certificate  is,  according  to  Mr.  Crittenden,  the 
evidence  of  the  exercise  of  a  special  and  limited  jurisdiction,  it  must 
show  upon  its  face  a  case  within  that  jurisdiction.  If,  for  example,  the 
certificate  of  the  judge  and  clerk  should  show  upon  its  face  that  it  was 
for  fees  in  civil  suits,  the  auditor  might  refuse  to  authorize  its  pay- 
ment, because  there  is  no  law  empowering  the  judge  and  clerk  to  oer- 
tify  them  in  order  to  have  them  paid  by  the  State." 

The  case  supposed  is  the  case  before  us.  The  judge  has  no  power  to 
certify  the  costs  of  any  thing  but  processes,  for  which  no  provision  had 
been  made  in  the  statute.  The  charges  complained  of  were  not  for  the 
issuing  of  any  process.  The  judge,  therefore,  under  the  statute,  had  no 
power,  by  his  certificate  of  their  correctness,  to  make  them  a  liabiHty 
of  the  city,  and  his  approval  was  binding  upon  no  one. 

Shaw's  case  was  identical  in  facts  with  Parker's  case,  and  Patton  s 
case  does  not  differ  from  eitlier. 

In  our  opinion  the  account  A  should  be  reduced  $1802  05,  and  ac- 
count B  $398  75. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  amended  by  reducing  the  same  from  $9089  21  to 
$6888  41,  and  that,  as  thus  amended,  it  be  affirmed;  defendant  to  pay 
costs  in  the  court  below,  the  costs  of  appeal  to  be  borne  by  plaintiff. 
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Parkh  of  West  Baton  Bonge  ▼.  MoiTis. 

No.  5676. 
Pabish  of  West  Baton  Rouge  v.  Robbbt  Mobbis. 

In  this  instance  the  claim  of  the  plaintiff  against  the  defendant,  tax  ooUeotor,  for  uncollected 
taxes  and  licenses,  is  unfoiinded  in  law  and  eqoity.  If  the  defendant  is  responsible  to 
the  plaintiff  for  the  nnoolleoted  taxes,  the  defendant  woold  have  the  ri^^t  to  oontinae 
to  ooDect  them  after  his  removal  from  office— which  he  can  not  do. 

There  is  no  eyidence  that  the  defendant  received  the  warrants  in  payment  of  taxes,  which  he 
tendered  in  settlement,  or  that  he  was  authorized  to  receive  them.  They  were  theirefore 
properly  refosed  by  the  treasurer  in  settlement  of  taxes  collected. 

The  defendant  was  the  agent  of  the  parish  and  he  is  boxmd  to  return  to  the  parish  the 
aaaoont  of  taxes  he  received  in  currency,  and  the  court  will  presume  that  he  received 
onrrency,  unless  the  law  authorized  the  receipt  of  warrants  in  payment  of  taxes,  and 
the  evidence  showed  that  he  actually  received  warrants  in  settlement  of  the  taxes.  Tax 
ooUeotors  can  not  be  permitted  to  speculate  in  paridi  warrants. 

APPEAL  from  the  Fifth  Judicial  District  Court,  pariah  of  East  Baton 
BoQge.  Dewing,  J.  Jury  trial.  N.  W.  Pope,  district  attorney, 
pro  tern, J  D.  N.  Barrow,  J.  O.  Fuqua,  for  plaintiff  and  appellant.  A. 
B,  Eerran,  B.  Q.  Posey,  W.  H.  Ooodale,  for  defendant  and  appellee. 

Ltjdelikg,  C.  J.  This  is  a  suit  for  the  parish  taxes  of  1869,  1870 
and  1871  and  licenses  for  said  years,  alleged  to  be  due  by  the  defend- 
ant, to  wit,  $13,315. 

The  defendant  admits  that  he  was  parish  tax  collector  for  said  years 
and  that  he  reoeiyed  the  tax  rolls  and  licenses,  and  he  alleges  that  he 
lias  paid  into  the  treasury  all  the  taxes  and  licenses  collected  by  him, 
^oept  a  small  balance  in  currency  and  the  amount  of  parish  warrants, 
which  he  says  he  has  tendered  to  the  parish  treasurer,  together  with  a 
list  of  delinquent  taxpayers  and  unissued  licenses.  The  plaintiff's 
theory  is  that  the  collector  is  responsible  for  the  taxes  and  licenses 
not  collected.  The  evidence  shows  that  the  defendant  delivered  to  his 
aneeessor  the  tax  rolls,  showing  the  uncollected  taxes,  and  that  the 
plaintiff  is  now  collecting  and  has  been  collecting  the  taxes  fbr  which 
the  defendant  is.  sued.  This  shows  that  the  claim  of  the  plaintiff 
against  the  defendant  for  uncollected  taxes  and  licenses  is  unfounded 
in  equity  or  in  law.  If  the  defendant  is  responsible  to  the  plaintiff  for 
the  uncollected  taxes,  the  defendant  would  have  had  the  right  to  con- 
tinue to  collect  them  after  his  removal  from  office.  This,  it  is  dear, 
under  the  law,  he  could  not  do.  There  is  no  evidence  in  this  record  to 
show  that  the  defendant  received  the  warrants  which  he  tendered  in 
settlement,  in  payment  of  taxes,  or  that  he  was  authorized  to  receive 
them.  They  were,  therefore,  properly  refused  in  settlement  of  taxes 
collected.  The  defendant  was  the  agent  of  the  parish,  and  he  is  bound 
to  return  to  the  parish  the  amount  of  taxes  he  received,  in  currency — 
and  we  will  presume  he  received  currency — unless  the  law  authorized 
the  receipt  of  warrants  in  payment  of  taxes,  and  the  evidence  showed 
that  he  actually  received  warrants  in  settlement  of  the  taxes.  Tax 
collectors  can  not  be  permitted  thus  to  speculate  in  the  warrants  of 
the  parish. 


460  SUPREME  COURT  OF  LOUISIANA, 

.Parish  of  West  Baton  Ronice  v.  Morris. 

We  do  not  consider  it  necessary  to  decide  in  this  case  the  varioaa 
questions  raised  by  bills  of  exceptions  taken  daring  the  conrse  of  the 
trial.  The  plaintiff  charges  that  the  defendant  as  tax  collector  owes 
her  $13,315  09.  The  defendant  admits  that  he  was  tax  collector,  and 
pleads  payment  or  tender  of  payment  and  settlement.  The  simple  in- 
quiry, therefore,  is  the  trath  or  correctness  of  defendant's  pleas. 

It  is  therefore  ordered  that  verdict  of  the  jary  and  the  jadgment  of 
the  district  conrt  be  set  aside  and  annulled,  and  it  is  ordered  and 
adjudged  that  there  be  judgment  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  two  thousand  one  hundred  and  ninety-five 
dollars  and  eighty-five  cents,  with  legal  interest  from  judicial  demand, 
and  costs  in  both  courts. 

Rehearing  refused. 


No.  5356. 

Citizens'  Bank  of  Louisiana  v,  St.  Louis  Hotel  Association  and 

J.  CocKREM,  Receiver  and  Third  Opponent. 

In  this  instance  the  contract  for  repairs  and  improTements  was  entered  into  on  the  seven- 
teenth of  Jane  and  was  not  recorded  until  the  nineteenth  of  said  month.  By  the  lav. 
the  privilege  of  the  contractor  in  soch  a  case  doea  not  have  a  preference  over  crediton 
whose  mortgages  then  had  force. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Sm- 
hina,  J.  A,  Pilot  and  ^.  Orima,  for  plaintiff  and^appellant.  Sor- 
nor  dt  Benedict  and  J.  D.  Bouee^  for  intervenor  and  riiird  opponent, 
appellee.    F.  FuseUer,  for  the  St.  Louis  Hotel  Association^  appellee. 

Howell,  J.    This  is  a  contest  between  the  vendor  of  real  estate  and 
the  holder  of  the  claim  of  a  contractor  for  repairs  and  improvements. 

There  was  a  separate  appraisement  of  the  land  and  buildings  respect- 
ively, and  the  third  opponent  was  allowed  the  claim*  asserted  by  bin; 
for  the  repairs  and  improvements. 

The  plaintiff  invokes  article  3274  R.  C.  C,  and  contends  tbat|ihe| 
preference  so  allowed  was  lost  by  the  failure  to  record  the  contract, 
of  which  the  claim  springs,  on  the  day  it  was  entered  into,  as  provide 
in  said  article. 

This  position  is  correct.  The  contract  was  entered  into  on  tbe  se' 
enteenth  of  June,  and  was  not  recorded  until  the  nineteenth  of  sale 
month.  By  the  law  the  privilege  of  the  contractor  in  such  case  doei 
not  have  a  preference  over  creditors  whose  mortgages  then  had  force 
See  Gay  &  Co.  v.  Bovard,  Opinion  Book  44,  p.  2^. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed 
and  that  the  demand  of  intervenor  and  third  opponent  for  preferenc 
or  privilege  herein  be  rejected,  with  costs  in  both  courts. 

Rehearing  refused. 


r 
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Aimee  JumoDville  v.  Sharp. 


No.  4990. 
Aimee  Jcmonyillb,  wife  of  E.  Viybs  v.  A.  Jackson  Sharp. 

The  delay  to  record  an  aot  of  sale  can  not  defeat  the  vendor's  privilege  and  mortga|2;e  in 
£iTor  of  a  creditor  of  the  vendee  who  held  a  legal  or  Judicial  mortgage  against  him,  if 
the  mortgage  and  privilege  were  recorded  at  the  same  time  with  the  act  of  sale. 

APPEAL  from  the  Fonrth  Judicial  Distriot  Court,  parish  of  Ascen- 
sioD.     Flagg,  J.    J,  B.  WhitUngton,  for  plaintiff  and  appellee.     O, 
Sekmidi,  for  defendant  and  appellant. 

Howell,  J.  This  is  a  hypothecary  action,  by  which  the  plaintiff 
fleeks  to  enforce  the  judgment  she  obtained  against  her  husband,  upon 
property  in  the  possession  of  defendant  and  subject,  as  she  alleges,  to 
ber  legal  mortgage. 

The  defense  is  that  her  judgment  is  a  nullity,  having  been  obtained 
bj  fraudulent  collusion  between  herself  and  husband,  and  not  having 
been  executed  for  two  years  after  rendition;  that  a  portion  of  it  is 
slave  consideration,  and  that  her  mortgage  has  not  been  registered. 
From  a  judgment  in  favor  of  plaintiff  the  defendant  appealed. 
The  plaintiff's  judgment  against  her  husband,  and  which  she  seeks 
to  enforce  against  the  defendant,  is  for  $7300  60,  with  five  per  cent, 
interest  from  the  seventeenth  of  September,  1867,  and  mortgage  for 
1500  from  the  first  of  April,  1854;  $431  25  from  the  third  of  April,  1858 ; 
1431  25  from  the  third  of  April,  1859;  $431  25  from  the  third  of  April, 
1860;  $5113  87  from  the  eighteentli  of  February,  1861,  and  $392  98 
from  the  thirtieth  of  April,  1861. 

The  evidence  sufficiently  establishes  the  validity  of  plaintiff's  judg- 
ment against  her  husband  as  to  the  amounts  and  dates,  its  execution 
and  registry,  and  the  only  serious  question  relates  to  the  want  of  au- 
thority in  the  wife  to  institute  either  the  suit  against  her  husband  or 
the  present  action.  This  question  of  authority  was  not  raised  in  the 
lower  court.  As  to  her  authority  to  prosecute  this  suit,  we  find  in  the 
record  an  appearance  by  the  husband  for  the  purpose  of  giving  such 
anthority,  which  is  sufficient.  In  regard  to  the  suit  against  her  hus- 
kand,  there  is  no  order  of  the  judge  authorizing  her  to  institute  and 
secute  it,  as  she  specially  prayed ;  but,  as  held  in  the  case  of  Le 
fWanc  17.  Dabroca,  6  An.  360,  article  105  C.  P.,  making  such  authoriza- 
^Mon  necessary,  is  intended  to  protect  the  husband  against  unadvised 
^pd  yexations  family  suits,  and,  being  an  exception  in  his  favor,  does 
^.pt  afford  ground  for  annulling  a  judgment  against  him  in  a  contro- 
gy  between  his  creditors  and  his  wife.  We  are  disposed  to  adhere 
^  1  this  view,  and  we  do  not  think  such  interpretation  of  said  article  is 
^^Budicial  annulment  of  the  law,  as  contended  by  counsel. 

The  qaeation  of  slave  consideration  does  not  seem  to  be  pressed  be- 
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fore  us;  bat  the  evidence  does  not  Batisfy  ub  that  any  part  of  the  wife's 
claim,  as  allowed,  was  for  the  price  of  slaves. 

Her  mortgage  was  dnly  recorded  before  1870,  which  preserved  it  as 
it  existed  from  the  dates  fixed  in  her  judgment,  and  the  act  under 
which  defendant's  author  acquired  his  rights,  not  having  been  recorded 
before  her  mortgage  operated  upon  and  attached  to  the  land  in  ques- 
tion, her  mortgage  takes  preference.    See  20  An.  79. 

The  judgment  in  this  case,  however,  has  given  the  plaintiff  moie 
interest  than  she  is  entitled  to,  and  several  items  not  embraced  in  her 
demand,  in  which  respects  it  must  be  changed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  set  aside 
and  proceeding  to  render  such  judgment  as  should  have  been  given  be- 
low, it  is  ordered  that  defendant,  A.  J.  Sharp,  be  condemned  to  pay  the 
plaintiff  the  sum  of  seven  thousand  three  hundred  dollars  and  sixty 
cents,  with  five  per  cent,  thereon  from  the  seventeenth  of  September, 
1867,  and  costs  in  the  lower  court,  and  in  default  thereof  that  the  prop- 
erty described  in  plaintiff's  petition  and  now  owned  by  the  defendant 
be  seized  and  sold  under  plaintiff's  mortgage  for  $500  from  first  of 
April,  1854;  for  $431  25  from  the  third  of  April,  1858;  for  $43!  25  from 
the  third  of  April,  1859;  for  $431  25  from  the  third  of  April,  I860;  for 
$5113  87  from  the  eighteenth  of  February,  1861,  and  for  $392  98  from 
the  thirtieth  of  April,  1861,  and  costs  below.  The  costs  of  appeal  to  be 
paid  by  plaintiff  and  appellee. 


On  Rehearing. 

LuDELika,  C.  J.  This  is  a  contest  between  the  plaintiff,  who  is  try- 
ing to  subject  to  her  legal  mortgage  a  plantation  in  the  possession  of 
the  defendant,  a  third  possessor. 

The  facts,  disclodcd  by  the  record,  are  that  the  plaintiff  has  a  judg- 
ment against  her  husband,  Edward  Vives,  for  a  large  sum  of  money, 
and  to  secure  this  sum  she  has  a  legal  mortgage  against  the  property 
which  may  have  been  owned  by  the  husband  since  the  existence  of  her 
claim.  The  property  in  the  possession  of  Sharp  was  sold  to  Edward 
Vives  in  1861,  and  a  mortgage  and  vender's  privilege  were  retained  on 
the  property.  The  act  of  sale  was  not  recorded  till  1866,  at  which  time 
the  mortgage  and  privilege  were  also  dnly  recorded  in  the  parish 
where  the  property  is  situated.  This  property  was  seized  and  sold  to 
pay  a  part  of  the  price,  secured  by  the  vendor's  privilege  and  mort- 
gage, and  the  vendee  at  that  sale  sold  to  Jackson  Sharp. 

After  this  the  wife  of  Edward  Vives  obtained  her  judgment  and 
recorded  it.  She  now  claims  that  her  legal  or  tacit  mortgage  was 
superior  to  the  vendor's  privilege  and  mortgage,  and  that  the  property 
bought  by  Sharp  is  subject  to  her  mortgage,  because  the  mortgage  and 
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privilege  of  Dalferes,  the  yeodor  of  Vives,  her  husband,  were  not 
recorded  immediately  after  the  sale. 

The  mortgage  and  privilege  were  recorded  at  the  same  time  the  act 
of  sale  was  recorded  in  the  records  of  the  parish. 

In  the  case  of  Rocherean  t;.  Colomb,  recently  decided,  we  held  that 
the  delay  to  record  the  act  of  sale  conld  not  defeat  the  vendor's  privi- 
lege and  mortgage  in  favor  of  a  creditor  of  the  vendee,  who  held  a  legal 
or  judicial  mortgage  against  him,  if  the  mortgage  and  privilege  were 
recorded  at  the  same  time  with  the  act  of  sale. 

For  the  reasons  given  in  that  case,  it  is  ordered  and  ac^adged  that 
our  former  decree  be  annulled,  and  that  the  judgment  of  the  court  a 
qua  be  set  aside. 

It  is  further  ordered  and  ac^udged  that  the  plaintiff's  demand  be 
r^ected.  with  costs  of  both  courts. 


No.  5527. 
Succession  of  Ernbst  Pores. 


Where  »  judgment  ot  partition  and  aale  waa  rendered  without  all  the  parties  In  interest  hbing 
parties  to  the  soit  of  partition,  said  Judgment  is  an  absolute  nullity,  and  the  sale  made 
under  it  is  also  null  and  void. 

APPEAL  from  the  Second  District  Courts  parish  of  Orleans.  liasot, 
J.  Charles  Louque,  for  appellants.  A»  J.  YUlere^  for  appellees. 
LtJDBLiNG,  C.  J.  Charles  F.  Poree  died,  leaving  five  children.  Helena 
Poree  is  a  minor.  The  property  remained  in  their  possession  without 
opening  the  succession  of  the  father.  Subsequently,  Ernest,  one  of 
the  children,  died,  and  Morand,  a  creditor,  caused  himself  to  be  ap- 
pointed administrator  of  said  succession,  and  sued  the  other  heirs  for 
a  partition  of  a  tract  of  land  owned  by  the  heirs.  He  caused  a  tutor 
€td  hoe  to  be  appointed  to  represent  AUne  Poree.  The  person  appointed 
never  qualified  as  tutor  ad  hoe. 

Citation  addressed  to  AUne  Poree  was  served  on  the  person  appointed 
to  represent  her  ^  he  filed  an  answer  stating  that  the  minor's  name  was 
Helena  Poree,  and  reserving  the  rights  of  tbe  minor  to  liave  the  terms 
of  sale  fixed  by  a  family  meeting.  A  judgment  by  default  was  con- 
firmed against  the  heirs  of  age,  and  the  property  was  ordered  to  be 
sold  for  cash,  and  it  was  sold.  In  the  meantime,  one  of  the  brothers 
was  appointed  tutor  to  his  sister,  and  all  the  heirs  united  in  taking  an 
appeal  from  the  judgment  in  the  suit  for  partition,  and  also  in  a  rule 
taken  against  the  vendee  and  administrator  aforesaid  to  show  cause 
why  tbe  sale  aforesaid  should  not  be  set  aside,  the  price  whereof  is 
still  in  the  sheriff's  bands,  and  from  the  judgment  dismissing  this  rule 
they  also  appealed. 
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It  is  necessary  to  notice  only  the  following  objection  urged  againat 
the  judgment  ot  partition  and  sale — that  all  the  parties  in  interest 
were  not  parties  to  the  suit  of  partition.  Helena  Poree,  a  minor,  was 
never  cited.  The  judgment  was  an  absolute  nullity,  and  the  sale 
made  under  it  is  also  nail  and  void. 

It  is  therefore  ordered  that  the  judgment  in  the  partition  suit  be  set 
aside  and  the  sale  made  under  it  be  declared  void,  and  that  the  case 
be  remanded  to  be  proceeded  with  according  to  law.  Costs  of  appeal 
to  be  paid  by  the  appellee  and  the  costs  of  the  lower  court  to  be  paid 
by  N.  St.  Morand,  administrator. 


No.  4935. 
James  H.  Lykch  v,  Mrs.  E.  Eexnedy  and  Husband. 

The  plaintiff  is  himself  a  ship  carpenter,  and  all  the  defects  which  he  alleges  to  be  in  the 
schooner  which  he  purchased  at  a  public  sale,  if  they  existed,  being  apparent,  he  osa 
not  complain  that  the  property  he  purchased  was  not  what  he  had  a  right  to  expect  lb 
would  be. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
hinSf  J.    Bentinck  Egan,  for  plaintiff  and  appellee.     Ogden  dc  H%U^ 
Lacey  <&  Butler^  for  defendants  and  appellants. 

Morgan,  J.  Plaintiff  purchased  a  schooner  from  the  defendants  for 
five  thousand  dollars,  two  thousand  five  hundred  dollars  cash  and  the 
balance  in  his  two  notes,  one  for  five  hundred  dollars,  payable  one 
month  after  date;  the  other  for  two  thousand  dollars,  payable  four 
months  after  date.  The  purchase  was  made  on  the  twenty-sixth  of 
February,  1873. 

On  the  twentieth  of  March  following  he  brought  this  suit  to  enjoin 
the  defendants  from  disposing  of  the  notes,  and  to  recover  $2141  21  to 
be  credited  on  the  notes. 

His  allegations  are  that  the  defendants  fraudulently  concealed  from 
him  the  draught  of  the  vessel,  and  that  the  rigging,  sails,  etc.,  were 
not  new,  as  they  were  represented  to  be. 

The  sale  was  made  by  public  act,  and  in  that  act  nothing  is  said  as 
to  the  draught  of  the  schooner  or  the  condition  of  her  rigging. 

The  plaintiff  is  himself  a  ship  carpenter,  and  all  the  defects  of  which 
he  complains  were,  if  they  existed,  apparent.  He  can  not,  therefore, 
complain  that  the  property  he  purchased  was  not  what  he  had  a  right 
to  expect  it  would  be. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed;  that  the  injunc- 
tion herein  issued  be  dissolved ;  that  this  suit  be  dismissed,  and  that 
the  plaintiff  pay  costs  in  both  courts. 

Rehearing  refused. 
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No.  5576. 
New  Orleans,  Mobile  and  Chattanooga  Railroad  Company  v,  T. 

S.  DUGAN. 

The  defense  of  the  surety  on  an  appeal  bond  famished  by  the  plaintiffii,  on  the  ground  that 
the  necessary  proceedings  were  not  had  against  the  principals,  can  not  be  sustained,  two 
execntions  having  been  issued  without  effect,  and  the  United  States  Circait  Court  baring 
specially  ex^oined  the  execution  of  any  writ  against  the  plaintifis. 

APPEAL  from  the  Foarth  Jadicial  District  Court,  parish  of   St. 
Charles.    Flaggy  J.    J.  D.  Aug%isUnf  for  William  Harris,  surety  on 
appeal  bond,  and  appellant.    Legendre  dc  Pochi,  for  defendant  and. 
appellee. 

Howell,  J.  William  Harris  has  appealed  from  a  judgment  against 
him  for  $1000,  as  surety  on  an  appeal  bond  furnished  by  the  plaintifTs. 
His  defense  is  that  the  necessary  proceedings  were  not  had  against  the 
principals.  The  evidence  shows  that  two  executions  were  issued  with- 
out effect,  one  in  New  Orleans  and  the  other  in  St.  Charles.  It  is  shown 
that  tiie  United  States  Circuit  Court  had  possession  of  the  property  of 
the  plaintiiBTs,  and  specially  enjoined  the  execution  of  any  writ  against 
them.  This  brings  the  case  within  the  doctrine  in  Alley  t;.  Hawthorn, 
1  An.  123,  and  Lepretre  v.  Barthet,  25  An.  124.  It  differs  materially 
from  the  circumstances  in  the  case  of  Saux  et  al.  v,  Betz,  just  decided. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5305. 

Mrs.  Virginia  C.  Bdrkb,  Testamentary  Executrix,  v.  Mrs.  Clarissa 

Bishop  and  Mrs.  Rislet. 

The  cheek,  the  amount  of  which  plaintiff^  in  her  capacity  of  testamentary  executrix,  seeks 
to  recovw  as  having  been  embezsled  by  one  of  the  defendants,  Mrs.  Bialey,  was  not  of 
Hampton  Elliott,  whose  sncoession  she  represents,  but  was  a  check  drawn  by  Britton  and 
KonntE  to  the  order  of  said  Elliott.  The  moment  Elliott  indorsed  it  and  banded  it  to 
Mrs.  Bisley,  his  property  in  it  ceased.  It  was  not  his  money  which  the  bank  paid  whssk 
tt  p«ld  the  check  after  his  death.  It  was  Britton  and  Koants's  money.  The  bank  paid 
nnder  instmctions  from  them  and  not  under  any  mandate  from  Elliott. 

A  check  ie  not  an  obligation.  It  is  an  unconditional  order  to  pay.  It,  in  fkct,  represents 
Bumey,  and  to  all  practical  intents  is  money.  When,  therefore,  Elliott  gave  the  check  in 
qaestSon,  indorsed  by  him,  to  Mrs.  Kisley,  it  was  money  which  he  gave  her,  and  whieh 
«he  reduced  to  her  possession  when  she  took  It. 

APPEAL  from  tbe  Sixth  District  Court,  parish  of  Orleans.  Saudier^ 
J.  Jjahatif  Aroni  and  Olintan,  for  plaintiff  and  appellee.  J,  A. 
Campbell,  J.  8,  WMtdker,  E,  Bermudes,  for  defendants  and  appel- 
lants. 

MoRO^N,  J.    Plaintiff,  in  her  representative  capacity,  seeks  to  re* 
cover  from  the  defendants  $1434  47,  amount  of  a  check  drawn  by 

80 
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BrittoD  and  Koantz,  to  the  order  of  Hampton  Elliott,  and  by  him 
indorsed  in  blank,  and  which  she  alleges  the  defendants  embezzled 
and  misappropriated. 

There  was  judgment  in  favor  of  the  plaintiff. 

As  regards  Mrs.  Bishop,  the  record  shows  that  she  was  a  married 
woman  when  the  sait  was  instituted,  and  she  was  not  authorized  to 
stand  in  judgment  by  her  husband  or  by  the  judge.  As  to  her,  there- 
fore, the  judgment  was  not  authorized. 

In  respect  to  Mrs.  Risley,  her  codefendant,  she  claims  that  the  check 
was  a  manual  gift  from  Elliott  to  herself  and  that  she  can  not  be  forced 
to  return  it. 

The  iacts  are  that  Elliott  gave  the  check  to  Mrs.  Risley  on  the 
twenty-seventh  March,  1872.    On  that  day,  in  the  afternoon  before 
three  o'clock,  Mrs.  Bishop  gave  the  check  to  a  visitor  at  the  house,  who 
had  transacted  other  business  for  her,  and  requested  him  to  have  it 
cashed.    He  advised  her  to  deposit  it  in  the  bank  where  she  kept  an 
account,  and  he  took  the  check  from  her  and  her  bank  book  to  have 
the  deposit  made.     He  did  not  make  the  deposit  that  afternoon.    The 
following  day  was  Grood  Friday,  and  the  bank  was  closed,  so  that  he 
could  not  deposit  it  on  that  day.     On  Saturday  he  deposited  it,  and 
on  Monday  morning  it  was  paid.     On  Friday  Hampton  Elliott  died. 
He  was  therefore  dead  when  the  check  was  paid.     The  position  of 
Mrs.  Bnrke  is,  that  the  succession  is  protected  by  the  ]5^)th  article  of 
the  Code,  which  provides  that  *'  An  act  shall  be  passed  before  a  notary 
public  and  two  witnesses,  of  every  donation  inter  vivos  of  immovable 
property  or  incorporeal  things,  such  as  rents,  credits,  rights  or  actions, 
under  the  penalty  of  nullity;"  and  also  by  the  15d8th  article  of  the 
same  Code,  which  declares  that  ''a  donation  inter  t^vos,  even  of  mova- 
ble effects,  will  not  be  valid,  unless  an  act  be  passed  of  the  same,  as 
is  before  prescribed.''     And  in  support  of  her  pretentions  she  reliea 
upon  the  succession  of  DePouilly,  22  An.  97;  12  R.  76;  17  La.   144. 
The  defendant  rests  her  case  upon  the  15d9th  article  of  the  Code, 
which  says  that  *Uhe  manual  gift,  that  is,  the  giving  of  corporeal 
movable  effects,  accompanied  by  a  real  delivery,  is  not  subject  to  any 
formality." 

It  the  thing  given  to  Mrs.  Risley  had  been  a  promissory  note,  her 
case  would  be  covered  by  the  cases  of  Barriere  v.  Gladding,  17  La.  144; 
Morres  v,  Compton,  12  B.  76^  Succession  ot  DePouilly,  22  An.  97;  in 
all  of  which  cases  it  was  held  that  the  donation  of  a  promissory  note 
must  be  preceded  by  the  formalities  required  by  article  1538  (1525)  of 
fhe  Code. 

If  it  had  been  a  check  drawn  by  Hampton  Elliott,  and  he  had  died 
before  the  check  was  presented,  and  the  check  was  a  donation,  the 
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check  would  have  been  worthless,  becaase  by  the  demise  of  the  donor 
his  maDdate  to  his  agent,  the  bauk,  was  revoked. 

Bat  the  check  in  qaestion  was  not  of  Hampton  Elliott's  drawing.  It 
was  a  check  drawn  to  his  order.  The  moment  he  indorsecl  it  and 
handed  it  over  to  Mrs.  Risley,  his  property  in  it  ceased.  It  was  not 
his  money  which  the  bank  paid  when  it  paid  the  check.  It  was  Brit- 
ton  and  Koantz's  money.  The  bank  paid  under  instructions  from 
them  and  not  under  any  mandate  from  Elliott. 

A  check  is  not  an  obligation.  It  is  an  unconditional  order  to  pay. 
It,  in  fact,  represents  money,  and  to  all  practical  intents  is  money. 
When,  therefore,  Elliott  gave  the  check  in  question,  indorsed  by  him, 
to  Mrs.  Risley,  it  was  money  which  he  gave  her,  and  which  she  reduced 
to  her  possession  when  she  took  it. 

Under  these  cirouraRtances  the  judgment  which  condemns  her  to 
return  it  is  erroneous. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  as  regards  Mrs.  Bishop,  be  annulled,  and  that  as  re- 
gards Mrs.  Risley,  it  be  also  avoided,  annulled  and  reversed,  and  that 
there  be  judgment  in  her  favor  with  costs  in  both  courts. 


LuDELiNG,  C.  J.,  dissenting.  I  dissent  in  this  case.  The  defend- 
ants filed  only  a  general  denial ;  and,  in  my  opinion,  there  is  no 
evidence  worthy  of  credit,  that  the  check  was  given  to  either  of  the 
defendants.  Elliot  died  in  the  house  occupied  by  the  defendants,  and 
after  his  death  tlie  check,  which  had  been  sent  to  Elliott  a  day  or  two 
before  his  (ieach  was  collected  by  the  defendants.  I  think  plaintiff 
shoald  have  judgment  for  tht3  amount  of  the  check. 


Taliaferro,  J.,  dissenting.    I  concur  with  the  Chief  Justice  in  his 
dissenting  opinion. 
Rehearing  refused. 


No.  3866. 
Randolph,  Singleton  &  Browne  v.  Joseph  W.  Carroll. 

It  ia  a  role  long  settled  by  this  court  that  it  will  not  be  implicitly  governed  in  regard  to 
questions  relating  to  the  valae  of  professional  services  rendered  by  attorneys  at  law  to 
their  clients,  by  the  opinions  of  legal  men  taken  in  evidence,  bnt  will  be  gnlded  by  a 
conscientious  estimate  of  the  value  of  the  services  x>erformed.  and  will,  of  itself,  fix  the 
AiDoont,  without  reference  to  the  opinions  of  witnesses. 

APPEAL  from  the  Eighth  District  Court,  parish  of  Orleans.    IHbble, 
J.   Jury  trial.    Mnney  i&  Miller,  for  plaintiffs  and  appellees.    Bern- 
dolphj  Singleton  dk  Browne,  personally. 
Tauaferro^  J.    This  suit  is  brought  to  recover  the  sum  of  twenty- 


468  SUPREME  COURT  OF  LOUISIANA, 

Randolph,  Kingleton  &,  Browne  v.  Carroll. 

two  huiKlred  dollars  for  professional  services  rendered  the  defeudant 
by  the  plaintiffs  as  nttorneys  at  law.  The  defense  is  that  the  amount 
claimed  is  excessive  and  out  of  proportion  to  tlie  labor  performed. 

The  plaintiffs  had  judgment  as  pnijed  for,  and  the  defendant  has 
appealed. 

It  is  a  rule  long  settled  by  tliis  court  that  it  will  not  be  implicitly 
governed  iti  regard  to  questions  relating  to  the  value  of  professional 
services  rendered  their  clients  by  attorneys  at  law,  by  the  opinions  of 
legal  men  taken  in  evidence;  but  will  be  guided  by  a  conscientious 
estimate  of  the  value  of  the  services  performed,  and  will,  of  itself,  fix 
the  amouiii,  without  reference  to  the  opinions  of  witnesses.  In  this 
case,  from  the  services  shown  to  have  been  performed,  we  are  not  sat- 
isfied with  the  judgment  of  the  lower  court.  It  is  for  a  larger  sum 
than  we  conclude  to  be  a  fair  compensation  for  the  labor  and  services 
bestowed. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be  an- 
nulled and  reversed.  It  is  further  ordered  that  the  plaintiffs  recover 
from  defendant  twelve  hundred  dollars,  the  defendant  paying  cost's  in 
the  lower  court,  and  the  plaintiffs  and  appellees  the  costs  of  this  ap- 
peal. 

Morgan,  J.,  dissenting.  I  tliink  the  fee  charged  by  the  plaintiffs, 
and  established  by  evidence,  is  reasonable,  and  that  the  full  amount 
claimed  by  them  was  earned  and  should  be  paid.  I  therefore  dissent 
from  the  reduction  made  thereto. 

Rehearing  refused. 


No.  3508. 
Edgar  A.  Switzer  v.  Mrs.  M.  A.  Zbller  et  als.* 

The  defendante  in  tbia  instance  are  the  legal  representativeB  of  one  Zeller,  who  went  security 
on  a  release  bond  given  in  tlie  snit  of  Switzer  v.  Steamboat  Frolic.  The  defense  is  thsi 
the  assignee  in  bankrapt^^y  for  the  owners  of  steamboat  Frolic  had  no  rif^t  to  stand  in 
judgment  for  said  owners,  and  that  the  State  coart  had  no  Jorisdiction  to  render  a  Judg- 
ment against  the  assignee.  This  defense  is  not  well  founded.  The  bankrapts  havinfr 
been  discharged,  no  Jadgment  agidnst  them  coald  be  obtained,  and  there  is  nothin^c  in 
the  bankrupt  law  which  required  the  discontinuance  of  suits  already  commenced. 

APPEAL  from  the  Second  Judicial  District  Court,  parish  of  Jefferson. 
Pardee,  J.  JBgan  d  Whittemore,  for  plaintiff  and  appellant.  A.  G* 
Brice,  and  D.  T.  Merriek,  Ence  dk  Foster,  for  defendants  and  appellees. 
LuDELiNG,  C.  J.  This  suit  grows  out  of  the  suit  of  Switzer  v.  Steam- 
boat Frolic  and  owners,  recently  decided  by  this  court.  In  that  snit  £. 
A.  Switzer  obtained  a  judgment  against  E.  E.  Norton,  assignee  in 
bankruptcy  of  the  defendants,  with  a  recognition  of  a  privilege  on  the 
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steamboat,  which  had  been  released  on  bond,  with  F.  C.  Zeller  as  se- 
curity. The  defendants  in  this  8ait  are  his  legal  representatives,  and 
this  suit  is  to  enforce  the  obligation  of  said  bond. 

The  defense  is  that  the  judgment  against  Norton,  assignee,  is  abso- 
lutely null  and  void,  because  not  rendered  against  Heinn  and  wife,  the 
owners  of  the  Frolic,  and  tlie  assignee  had  not  the  right  to  stand  in 
judgment  for  thera,  and  the  State  court  had  no  jurisdiction  to  render  a 
judgment  against  the  assignee,  etc. 

The  bankrupts  having  been  discharged,  no  judgment  against  them 
could  be  obtained,  and  there  is  nothing  in  tie  bankrupt  law  which  re- 
quired the  discontinuance  of  suits  already  commenced.  See  Kemp's 
Bankruptcy,  p.  186.  See  also  case  of  E.  A.  Switzer  v.  John  Heinn  and 
Mary  Heinn,  recently  decided,  and  autliorities  therein  cited. 

It-  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  set  aside ;  that  the  exception  be  overruled ;  that  the  case  be 
remanded  to  be  proceeded  with  according  to  law;  and  that  the  ap- 
pellee pay  costs  of  appeal. 

Rehearing  refused. 

'Carried  by  writ  of  error  to  the  Sapreme  Court  of  the  (Jnltod  States. 


No.  5736. 

State  of  Louisiana  ex  rel.  Mississippi  and  Mexican  Gulf  Ship 
Canal  Company  v.  The  Administratous  op  the  City  of  New 
Orleans. 

Tlie  intervenor  in  this  case,  J.  Q.  A.  Fellows,  has  not  given  bond  lor  appeal.  It  is  not  saih- 
cient  for  him  to  have  joined  the  city  in  taking  an  appeal,  and  that  the  city  has  given  bond 
for  co«t«,  the  only  bond  that  could  be  required.  The  intervener  is  a  separate,  independent 
part3'  in  tlie  litigation.  The  obligation  of  the  city  to  pay  costs  does  not  cover  the  costs 
of  intervention. 

This  suit  is  for  the  same  purpose  as  that  stated  in  No.  5735,  previously  reported.  As  pledg- 
ers, the  relators  have  sufficient  interest  to  demand  that  respondents  shall  perfi.  rm  the 
duties  required  of  them  by  their  pledgee. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins,  J.  Charles  8.  Bice,  tor  relator  and  appellee.  B,  F,  Jonas, 
city  attorney,  Sarrmel  P.  BlanCj  assistant  city  attorney,  for  respondents 
and  appellants. 

On  Motion  to  Dismiss. 

Taliafebro,  J.  There  is  a  motion  to  dismiss  the  appeal  taken  in 
this  case  by  J.  Q.  A.  Fellows,  intervonor,  on  the  git>und  that  he  has 
not  given  bond  for  an  appeal.  The  record  shows  that  the  intervenor 
has  failed  to  give  appeal  bond.  He  contends,  however,  that  he  joined 
the  city  in  taking  an  appeal,  and  that  the  city  has  given  bond  for  costs, 
the  only  bond  that  could  be  required  in  the  case. 
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The  intervenor  is  a  separate  iDdependent  party  in  the  litigation. 
The  obligation  of  the  city  to  pay  costs  does  not  cover  the  costs  incurred 
by  the  intervention.    We  think  the  intervener  should  have  given  bond. 

The  motion  to  dismiss  is  sustained,  and  it  is  ordered  that  the  appeal, 
so  far  as  it  relates  to  the  intervener,  be  dismissed. 


On  the  Merits. 

Wtlt,  J.  This  case  presents  the  same  question  as  presented  in  the 
case  just  decided,  namely,  whether  the  respondents  can  be  compelled 
by  mandamus  to  collect  the  judgments  for  drainage  assessments  to 
provide  funds  to  pay  the  warrants  issued  by  the  Administrator  of  Ac- 
counts under  act  30  of  the  acts  of  1871. 

This  proceeding  is  for  the  same  purpose  as  that  stated  in  the  case 
just  decided.  The  cases  were  tried  together  and  the  same  decree  en- 
tered in  each. 

We  regard  the  assignment  to  Van  Norden  by  the  relators  herein 
merely  as  a  pledge  of  their  franchises. 

As  pledgee.  Van  Norden  had  sufiBcient  interest  to  compel  the  re- 
spondents to  perform  the  duty  imposed  on  them  by  act  30  of  the  acts 
of  1871. 

As  pledgers,  the  relators  have  sufficient  interest  to  demand  that  the 
respondents  shall  perform  the  duty  required  of  them  by  Van  Norden. 

Judgment  affirmed. 


No.  5529. 
City  of  New  Orleans  v.  City  Hotel,  R   S.  Morse  and  James  K. 

ZUNTS. 

The  tax  bill  on  which  this  sait  is  brought  is  made  out  against  the  City  Hotel,  K.  S.  Morse  and 
James  E.  Zunts.  The  judgment  was  that  the  City  Hotel,  etc.,  is  hereby  condemned  to 
pay,  et<c.  This  proceeding  was  had  in  the  case  entitled  the  city  of  New  Orleans  r.  Clt\- 
Hotel,  K.  S.  Morse  and  James  £.  Zunts,  who  have  appealed  on  the  ground  that  they 
know  of  no  law  which  justifies  a  judgment  againsf  property,  the  owners  of  which  are  not 
unknown. 

There  can  be  no  doubt,  under  the  circumstances,  that  the  appellants  were  the  parties  w^lko 
were  condemned  in  the  judgment,  which  must  be  construed  with  refereuce  to  the  plead- 
ings in  the  case  and  the  obligation  sought  to  be  enforced.  This  is  necessarily  implied  in 
their  application  for  an  appeal. 

It  is  JQst  as  much  the  duty  of  the  plaintiff  as  of  the  defendants  to  see  that  the  clerk  of  tb«» 
court,  or  the  judge,  makes  no  error  in  entering  the  judgment. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Raw- 
Icina,  J.    8.  P.  Blanc,  assistant  city  attorney,  for  plaintiff  and 
appellee.    J.  W.  Tliomas,  for  defendants  and  appellants. 

Howell,  J.  The  defendants,  R.  S.  Morse  and  J.  E.  Zunts,  have  ap- 
pealed from  the  judgment  in  this  case,  which  is  for  taxes,  and  the  only 
complaint  they  make  is,  that  it  is  rendered  against  the  City  Hotel,  and. 
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they  know  of  do  law,  they  say,  that  justifies  a  jadgment  against  prop- 
erty, the  owners  of  which  are  not  unknown. 

The  tax  bill  is  made  out  against  the  *'  City  Hotel,  R.  S.  Morse  and 
Jamea  E.  Zunts;"  all  the  forms  of  law  are  observed  in  the  institution 
aDd  conduct  of  the  legal  and  judicial  proceedings ;  default  taken  and 
confirmed,  the  judgment  being  that  the  defendant,  City  Hotel,  etc.,  is 
hereby  condemned  to  pay,  etc.  This  proceeding  was  had  in  the  case 
entitled  City  of  New  Orleans  v.  City  Hotel,  B.  S.  Morse  and  James  E. 
Zants,  with  the  proper  number  on  the  docket.  These  two  parties  ap- 
plied for  and  obtained  an  appeal,  alleging  that  they  are  aggrieved  by 
the  final  judgment  rendered  herein. 

We  think  there  can  be  no  doubt,  under  these  circumstances,  that  the 
appellants  were  the  parties  who  were  condemned  in  this  judgment, 
whieh  must  be  construed  with  reference  to  the  pleadings  in  the  case 
and  the  obligation  sought  to  be  enforced.  This  is  necessarily  implied 
in  their  application  for  an  appeal.  See  3  La.  275;  4  La.  100;  5  La. 
284;  14  An.  831. 

The  city  attorney,  however,  concedes  that  the  judgment  is  for  a  sum 
aeveral  hundred  dollars  larger  than  the  tax  bill  which  was  reduced, 
and  is  in  the  record,  along  with  the  original  bill,  the  error  arising  from 
following  the  latter  in  drawing  up  the  judgment.  He  asks,  however, 
that  the  city  be  not  condemned  to  pay  costs  of  appeal,  as  the  error 
conld  and  would  have  been  corrected  upon  the  suggestion  of  the  de- 
fendants. It  was  just  as  much  the  duty  of  the  plaintiff  as  the  defend- 
ants to  see  that  the  clerk  of  the  court  did  his  duty,  or  the  judge  made 
no  error  in  entering  the  judgment,  and  since  the  judgment  was  ren- 
dered on  default,  and  it  may  be  that  the  defendants  did  not  know  the 
error  until  too  late  for  new  trial,  in  making  this  necessary  change  we 
will  draw  the  judgment  in  due  form. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  judgment  by  default  herein  entered  on  the  third  day  of 
November,  A.  D.  1874,  be  now  confirmed  and  made  final,  and  that  the 
said -defend ants,  the  City  Hotel,  R.  S.  Morse  and  James  E.  Zunts,  are 
hereby  condemned  to  pay  to  the  city  ot  New  Orleans  the  sum  of  four 
thousand  three  hundred  and  seventy- five  dollars,  with  ten  per  cent, 
interest  per  annum  from  the  thirty -first  day  of  July,  1874,  until  paid, 
seventy-five  cents  costs  of  advertising,  and  all  costs  of  suit  in  the  dis- 
trict court,  and  with  lien  and  privilege  according  to  law  on  the  prop- 
erty described  in  the  tax  rolls  and  bills  or  claims  on  file.  And  it  is 
farther  ordered  that  for  the  payment  of  the  sheriff's  and  clerk's  costs 
they  do  have  a  lien  and  privilege  upon  the  judgment  herein  rendered. 
Costs  of  appeal  to  be  paid  by  the  appellee,  the  city  of  New  Orleans. 

Behearing  refused. 
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No.  5723. 
Louisiana  Savings  Bank  and  Safe  Deposit  Company  v.  Cyrus 

BUSSEY. 

In  this  instance,  nnder  the  contract  of  pledge,  the  plaintiff  had  special  authority  to  sell  the 
collaterals  at  public  or  private  sale  at  its  option. 

Article  3165  of  the  Kevised  Code  was  amended  on  the  twenty-third  of  February,  187Sk,  so  as 
to  make  it  lawful  for  the  pledger  to  authorize  the  sale  or  other  disposition  of  the  property 
pledged,  in  such  manner  as  may  be  agreed  on  by  the  parties,  without  the  intervention  of 
courts  of  justice.  According  to  the  judicial  admissions  of  the  defendant,  it  appears  that 
the  pledge  was  taken  after  the  amendment  of  article  8165. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins, J.  JRice  <&  WMtakeTf  for  plaintiff  and  appellee.  H,  0.  Dibble, 
for  defendant  and  appellant. 

Wyly,  J.  The  defendant,  who  was  sued  as  an  indorser  of  a  prom- 
issory note,  appeals  from  a  judgment  condemning  him  to  pay  a  balance 
of  some  $4800  due  on  said  note. 

Besides  the  general  denial  the  answer  sets  up  a  special  defense  that 
at  the  time  the  note  in  suit  was  discounted  by  plaintiff,  certain  shares 
of  the  stock  of  the  Mexican  Gulf  Ship  Canal  Company  were  given  in 
pledge,  or  as  collateral  security ;  that  '*  plaintiff,  instead  of  availing 
itself  of  the  collateral  security  in  its  hands  at  the  time  of  the  maturity 
of  the  note  to  satisfy  che  same,  held  the  aforesaid  stock  for  several 
months,  and  until  it  had  largely  depreciated  in  value.  And  respondent 
further  shows  that  at  length,  that  is  to  say  in  the  month  of  March  or 
April,  1873,  the  said  bank  assumed  to  make  a  private  sale  of  the  stock 
aforesaid,  and  that  said  stock  was  so  disposed  of  without  any  warrant 
of  law.  Respondent  shows  that  plaintiff  had  no  authority  to  dispose 
of  said  collateral  security  except  by  sale  at  public  auction  f*  and  the 
amount  plaintiff  pretends  to  have  realized,  and  which  is  credited  on 
the  note,  was  not  the  value  of  said  stock ;  that  if  it  had  been  sold  at 
public  auction  it  would  have  yielded  enough  to  pay  the  balance  due  on 
said  note. 

This  special  defense  is  not  established  by  the  evidence  in  the  record. 
Under  the  contract  of  pledge  the  plaintiff  had  special  authority  to  sell 
the  collaterals  at  public  or  private  sale  at  its  option.  Furthermore, 
we  find  in  the  record  the  following  written  request  of  the  defendant  to 
plaintiff  to  sell  the  stock : 

"  New  'Orleans,  March  29, 1873.  W.  Van  Norden,  president  of  the 
Louisiana  Savings  Bank :  I  wish  you  to  sell  the  stock  of  the  Missis- 
sippi and  Mexican  G-ulf  Canal  Company,  pledged  to  your  bank  to  secure 
a  note  of  the  canal  company  indorsed  by  me.        CYRUS  BUSSEY.'' 

A  few  days  thereafter,  that  is  to  say,  on  the  second  of  April,  1873, 
the  stock  was  sold  and  the  proceeds  credited  on  the  note.    The  attempt 
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to  prove  the  stock  was  worth  more  thao  the  anioaot  realized  by  plain- 
tiff was  a  failure.  Notwithstanding  the  allegations  of  the  answer  and 
the  written  request  of  the  defendant,  he  contends  in  his  brief  that  the 
aathority  to  sell  in  the  contract  of  pledge  was  stricken  with  nallity  by 
article  3165  of  the  Revised  Code.  That  article  was  amended  on  the 
twenty-third  February,  1872,  so  as  to  make  it  lawful  for  the  pledger 
to  authorize  the  sale  or  other  disposition  of  the  property  pledged  in 
snch  manner  as  may  be  agreed  on  by  the  parcies  without  the  interven- 
tioD  of  the  courts  of  justice. 

The  note  in  suit  was  made  subsequently,  to  wit :  On  the  second  of 
April,  1872,  and  in  the  answer  the  defendant  alleges  that  '*  at  the  time 
the  note  was  taken  for  discount  by  the  bank,  plaintiff  accepted  as  col- 
lateral security  for  the  payment  of  the  note  one  hundred  and  twenty 
shares  of  the  stock  of  the  Mississippi  and  Mexican  Gulf  Ship  Canal 
Company."  According  to  the  judicial  admissions  of  the  defendant, 
therefore,  it  appears  that  the  pledge  was  taken  after  the  amendment 
of  article  3165. 

It  is  unnecessary  to  notice  the  bills  of  exceptions,  as  the  judgment 
appealed  from  is  correct  in  view  of  all  the  evidence  in  the  record. 

Judgment  affirmed. 


No.  5444. 
Milton  Bgnnek  r.  Warner  Van  Norden  et  al. 

The  motires  which  intluenco  a  person  to  exercise  a  legal  right  do  not  destroy  that  right  or 
affect  its  enforcement. 

A  Tslnable  consideration  may,  in  general  terms,  he  said  to  consist  either  in  some  right,  in- 
terest, t-rofit.  or  heuefit  accniing  to  the  party  who  makes  the  contract,  or  some  Ibrhear- 
ance,  detriment,  loss,  responsibility  or  act,  or  labor  or  service  on  the  other  side  ;  and  if 
either  of  these  exist,  it  will  furnish  a  sufficient  valuahle  consideration  to  sustain  the 
making  or  indorsing  of  a  promissory-  note  in  favor  of  the  payee  or  other  holder. 

He  who  sells  a  credit  or  incorporeal  right  warrants  its  existence  at  the  time  of  the  transfer. 
The  seller  does  not  warrant  the  solvency  of  the  debtor,  unless  he  has  agreed  to  do  so. 
There  is  no  lesion  in  snch  sales,  and  no  relief  can  be  granted. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Cullom, 
J.    Bandolph,  Singleton  <&  Browne j  J.  W.  Huntington,  for  plaintiff 
and  appellee.    Bice  &  Whitaker,  for  defendants  and  appellants. 

Morgan,  J.  Van  Norden,  one  of  the  defendants,  is  sued  on  a  promis- 
sory note  for  $2500.  The  note  is  dated  New  Orleans,  thirteenth  June, 
1874,  and  is  payable  seven  months  after  date.  Palmer,  the  other  de- 
fendant, is  sued  as  guarantor  that  the  note  would  be  paid  at  maturity. 
The  execution  of  the  note  is  admitted.  The  defense  is,  as  to  the 
Biaker,  that  it  was  given  without  any  legal  or  valid  consideration,  and 
that  the  transaction  or  contract  under  which  the  note  was  given  was 
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illegal,  reprobated  by  law,  and  of  do  effect.    Palmer  pleads^  first,  the 
general  issue,  and  second,  he  adopts  Van  Norden's  answer. 

The  litigation  grows  oat  of  transactions  connected  with  the  Missis 
sippi  and  Mexican  Gulf  Ship  Canal  Company,  a  corporation  established 
by  the  Legislature.  In  1871  the  Legislature  passed  an  act  entitled 
"An  act  for  the  drainage  of  New  Orleans."  See  acts  of  1871,  p.  75. 
The  first  section  of  this  act  provides  that  the  Mississippi  and  Mexican 
Gulf  Ship  Canal  Company  shall  be  authorized  and  empowered  to  exca- 
vate drainage  canals  and  build  protection  levees  within  the  then  cor- 
porate limits  of  New  Orleans  and  Carroll  ton,  under  certain  conditions 
and  stipulations  therein  expressed.  Other  sections  mapped  out  the 
work  which  was  to  be  done  by  the  company.  It  was  on  the  largest 
possible  scale.  One  canal  and  protection  levee  was  to  be  built  near 
the  shore  of  Lake  Pontchar train  ;  the  canal  was  to  be  not  less  than 
sixty-five  feet  wide  on  the  surface  and  fifteen  feet  deep  in  the  middle- 
The  protection  levee  was  to  be  not  less  than  one  hundred  feet  wide, 
and  of  sufficient  height  to  completely  protect  the  city  from  overflow 
from  Lake  Pontchartrain.  Another  canal  and  protection  levee  was 
authorized  to  be  built  below  the  city  to  connect  the  lower  end  of  the 
protection  levee,  along  the  lake,  with  the  Mississippi  river,  of  a  suffi- 
cient size  to  fully  protect  the  city  from  overflow,  and  to  construct  a 
like  canal  and  protection  levee  above  the  city.  The  company  was 
also  authorized  and  empowered  to  excavate  canals  of  the  dimensions 
and  at  such  localities  as  might  be  fixed  by  the  board  of  administrators 
of  the  city  as  were  necessary  to  fully  drain  the  area  bounded  by  the 
protection  levees  contemplated  by  the  act.  The  company  was  also 
authorized  to  dig  all  the  smaller  canals  required  for  the  drainage  of 
New  Orleans  and  the  lands  in  the  rear  of  the  city,  the  required  width 
of  which  would  be  ten  feet  or  more  in  width. 

During  the  prosecution  of  these  works,  the  board  of  administrators 
were  required  to  build  and  run  all  the  pumps  and  draining  machines 
necessary  to  lift  the  drainage  water  from  the  canal  or  canals  over  into 
Lake  Pontchartrain,  and  to  keep  the  water  in  the  canals  in  process  of 
excavation,  so  far  as  practicable,  at  the  proper  level  for  the  work  of 
excavation,  and  at  the  same  time  assist  the  drainage  of  the  adjacent 
lands.  The  eighth  section  of  the  act  provided  that  at  the  end  of  every 
month,  the  city  surveyor,  or  an  engineer  appointed  by  the  board  of 
administrators  for  that  purpose,  should  examine  the  work  which  had 
been  done  by  the  company  during  that  month,  and  upon  a  measure- 
ment of  the  width  and  depth  of  the  canal,  canals,  or  parts  of  canals 
dug,  and  protection  levees  built,  certify  as  to  the  number  of  cubic 
yards  excavated  and  the  number  of  cubic  yards  of  protection  leveea 
built  during  the  said  month.     It  was  made  the  duty  of  the  admioistra> 
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tor  of  accounts,  od  the  presentation  to  bim  of  the  certificate  of  the  city 
enrveyor  or  engineer,  by  the  president  of  the  company,  to  draw  a  war- 
not  or  warrants  on  the  administrator  of  finance,  in  payment  of  the 
work  done,  at  the  rate  of  fifty  cents  per  cabic  yard  of  excavation,  and 
fifty  cents  per  cabic  yard  for  the  protection  levee,  the  warrants  to  be 
of  such  denomination  as  might  be  reqaired  by  the  president  of  the 
company.  It  was  made  the  duty  of  the  administrator  of  finance  to  pay 
these  warrants  on  presentation,  and  should  there  not  be  any  fun^s  in 
the  city  treasury^  he  was  required  to  indorse  upon  the  same  the  date 
of  presentation,  after  which  date  the  warrant  or  warrants  were  to  bear 
interest  at  the  rate  of  eight  per  cent,  per  annum  until  paid. 

On  the  twenty-second  May,  1872,  the  company,  through  its  proper 
and  authorized  officer,  by  public  act,  declared  that  whereas  they  had 
always  been  paid  in  warrants  for  the  work  done  by  them,  which  war- 
rants were  only  convertible  to  cash  at  a  discount  of  twenty-five  per 
eent.  and  more^  whereas  the  expenditures  of  the  company  in  construct- 
ing and  executing  their  work  have  to  be  paid  in  cash ;  and  whereas, 
Warner  Van  Norden  has  agreed  to  advance  to  the  company  during  the 
ensuing  twelve  months  $150,000,  to  meet  the  expenses  of  their  work, 
the  $150,000  to  be  given  in  such  installments  as  may  be  deemed  neces- 
sary as  the  work  progresses ;  therefore,  to  secure  the  payment  of  this 
loan,  together  with  the  interest  thereon,  the  company  transferred  to 
Van  Norden  its  rights  and  advantages  granted  under  the  act  of  the 
Legislature  above  quoted,  as  well  as  to  all  sums  of  money,  profits  and 
benefits  that  might  inure  or  be  realized  by  virtue  of  the  performance 
and  execution  of  the  work  therein  provided  for;  and  the  company 
agreed  to  transfer  to  Van  Norden  all  certificates,  cash,  warrants  or  bills 
that  might  be  made  out  and  delivered  by  the  surveyor  or  other  officers 
of  the  city  for  all  work  done  by  the  company. 

On  the  twenty-second  November,  1872,  the  company,  by  public  act, 
acknowledged  itself  indebted  to  Van  Norden  in  the  sum  of  $161,962  86, 
advanced  by  hin^  to  the  company  to  enable  it  to  do  the  work  required 
of  it  under  the  act  of  the  Legislature.  In  part  payment  thereof  it 
transferred  to  him  certain  property  estimated  at  $50,000.  This  left  the 
debt  due  him  $111,962  86. 

Benner  was  a  director  in  the  company.  So  was  one  Champlin. 
Benner  frequently  said  to  Van  Norden,  as  is  to  be  gathered  from  the 
testimony  in  the  record  (uncontradicted  by  him  when  on  the  stand), 
that  Van  Norden  had  what  he,  Benner,  called  "a  big  thing,"  and  that 
"he  wanted  some  of  it;"  that  some  of  the  money  received  for  tlie  work 
done  for  the  city  should  come  to  him ;  that  he  had  got  it  all  fixed,  and 
that  if  Van  Norden  would  come  down  and  fix  it  as  he  wanted,  he  would 
make  every  thing  all  right;  if  not,  he  would  lose  by  it. 
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To  these  appeals  and  threats  Van  Norden  seems  to  have  tamed  a 
deaf  ear.  Champlin  then  institated  proceedings  in  the  United  States 
courts  to  force  the  company  into  bankruptcy.  He  was  a  director  in 
the  company,  a  stockholder  and  a  creditor.  His  stock  consisted  of  two 
hundred  shares  of  $100  each.  His  credit  was  the  company's  warrants 
for  $1500.  It  was  upon  this  last  that  the  prooeedingis  in  bankruptcy 
were  commenced.  The  act  of  bankruptcy,  as  alleged,  was  the  sale  of 
the  company's  property  to  Van  Norden,  on  the  twenty-third  of  Novem- 
ber, 1872. 

Then  commenced  the  publication  of  a  series  of  articles  in  one  of  the 
public  papers  of  this  city,  in  which  Van  Norden's  conduct  was  severely 
criticized,  and  in  which  many  things  damaging  to  the  character  of  any 
man  were  Doldly  charged  against  him.  They  were  conspiouoasly  pub- 
lished, and  attention  called  to  them  by  their  almost  startling  headings. 
In  one  of  the  articles  it  was  stated  that  in  the  month  ot  December 
preceding,  the  company  had  reached  a  condition  which  was  regarded 
by  the  directors  as  one  of  hopeless  bankruptcy. 

By  themselves  these  articles  would  amount  to  but  little,  and  one  of 
them  would  rather  indicate  that  Champlin  did  not  know  anythiug 
about  them.  In  one  ot  them  it  is  stated :  ^^  A  director,  Mr.  Champlin, 
next  enters  the  field  as  a  contestant  for  honors  in  this  delectable  squab- 
ble. We  know  .nothing  to  this  gentleman's  prejudice,  and  therefore 
can  not  say  that  his  petition  to  place  the  company  in  the  bankruptcy 
court  resulted  from  disappointment,  or  because  he  did  not  share  as  lib- 
erally as  more  enterprising  men  did.  Be  this  as  it  may,  he  has  done 
so,  and  thus  paved  the  way  for  a  full  disclosure  of  the  affairs  of  this 
horribly  managed  company." 

But  the  author  of  these  articles,  a  writer  on  the  paper  in  which  they 
were  published,  was  examined  as  a  witness  with  regard  to  them.  He 
^ells  us  that  he  was  in  the  Customhouse  on  one  occasion,  when  his 
attention  was  called  to  these  proceedings  in  bankruptcy  by  Champlin. 
The  first  article,  be  thinks,  if  not  the  second,  was  written  nt  Benner's 
house,  that  is,  chiefly  written  there.  He  wrote  in  their  presence,  con- 
sulting with  them,  Benner  and  Champlin,  as  to  the  facts.  ''They 
were  both  present,  and  when  it  was  all  prepared,  they  revised  the  copy, 
read  it  over,  and  corrected  it,  making  some  changes  in  it."  So  that  all 
the  public  knew  of  the  inside  workings  of  the  company  was  disclosed 
to  the  reporter  by  Ciiamplin  and  Benner — Champlin,  the  plaintiff  in 
the  bankruptcy  proceedings;  Benner,  the  plaintiff  in  this  suit,  and 
both  of  them  stockholders  of,  and  directors  in,  the  company-  whose 
affairs,  according  to  them,  had  been  so  horribly  managed  that  it  was 
hopelessly  insolvent. 

And  so  the  conflict  waged.     Van  Norden  was  pitilessly  attacked  in 
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tbepaMic  priota.  This  was  a  serioas  matter,  Dot  ODiy  as  an  individ- 
aal,  bat  beoaase  of  a  position  of  great  trust  which  he  held,  viz :  Presi- 
deot  of  a  savings  bank.  Besides  this,  he  saw  his  enormous  debt  of 
over  $100,000  fignring  on  the  debit  side  of  a  bankrupt  company's 
ttlietlale,  and  lie  saw  a  likelihood  of  the  property  which  had  been 
trangferred  to  him  going  Into  the  hands  of  an  assignee  in  bankruptcy. 
It  seems  to  be  conceded  on  all  hands  that  in  such  an  event  there  would 
bare  been  an  end  of  it  all.  Just  then  propositions  for  negotiating 
were  made  to  him.  Benner  held  1620  shares  in  the  stock  of  the 
company.  The  transaction  was  a  simple  one.  Van  Norden  was  to 
purchase  Benner's  stock,  and  Benner  was  to  see  that  Champlin's  pro- 
ceediugs  to  force  the  company  into  bankruptcy  should  be  dismissed. 
And  60  it  was  done.  Van  Norden  gave  him  six  notes  for  $2500  each, 
payable  at  various  dates,  and  caused  two  of  them  to  be  discounted, 
thas  paying  him  in  cash  $5000,  and  giving  his  notes  of  $2500  each  for 
the  balance.  Benner  then  bought  Champlin's  stock  for  $4000 — ^about 
twenty  dollars  a  share — and  the  suit  in  the  bankrupt  court  was  dis- 
eontinued.    The  suit  now  before  us  is  on  one  of  the  $2500  notes. 

Id  our  opinion  the  evidence  in  the  record  shows  that  from  first  to 
last  Benner  was  acting  with  the  sole  desire  of  forcing  money  out  of 
Van  Norden  without  any  pretence  of  right  thereto ;  that  the  stock 
which  he  made  the  pretext  for  his  attempt  was  worthless  when  he 
made  it,  and  was  only  a  subterfuge  to  cover  his  original  determination 
to  get  something  from  Van  Norden  to  which  he  had  no  right.  In  our 
opinion  courts  of  justice  were  not  made  to  settle  controversies  stand- 
iog  on  such  a  basis,  and  that  their  doors  should  be  barred  to  such  suits 
and  suitors. 

In  regard  to  the  defendant  Palmer,  he  was  bound  only  as  surety. 
The  principal  obligation  being  declared  null,  the  surety  is  discharged. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
jadgment  in  favor  of  the  defendants,  with  costs  in  both  courts. 


On  Rehearing. 

LuDELiNa,  C.  J.  The  plaintiff  sued  the  defendant,  W.  Van  Nor- 
den, as  drawer  of  a  promissory  note,  of  which  the  following  is  a  true 
copy: 

"  $2500.  <'New  Orleans,  June  13,  1874. 

"  Seven  months  after  date,  I  promise  to  pay  to  the  order  of  myself 
twenty-five  hundred  (and  00-100)  dollars,  value  received,  with  inter- 
est at  the  rate  of  eight  per  cent,  per  annum  from  maturity  until  paid." 
(Signed)  "  W.  VAN  NOEDEN." 

Indorsed  "  W.  Van  Norden.*' 


n 
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Tbe  defeodaDt,  E.  C.  Palmer,  was  sued  as  gaarauteeing  the  payment 
of  this  note  at  maturity,  as  per  Lis  Hgreement,  fonud  on  page  35  of  the 
record. 

The  following  are  true  copies  of  the  answers  of  these  two  defend- 
ants: 

"  And  now  comes  Warner  Van  Norden,  one  of  the  defendauta  in 
above  entitled  cause,  and  for  answer  to  the  petition  of  plaintiff,  denies 
all  and  singular  the  allegations  therein  contained,  except  so  far  aa 
hereinafter  specially  admitted. 

''He  admits  signing  the  notes  sued  on;  but  specially  denies  that  he 
is  in  any  wise  bound  for  the  payment  of  the  same;  und  avers  that  the 
same  was  given  without  any  legal  or  valid  consideration,  and  that  the 
transaction  or  contract  under  which  said  note  was  given  was  illegal 
and  reprobated  of  law,  and  of  no  effect. 

''Respondent  avers  that  said  plaintiff,  in  combination  and  conspiracy 
with  one  Edward  P.  Champlin,  and  others,  caused  suit  to  be  filed  in 
the  District  Court  of  the  United  States  for  the  District  of  Louisiana, 
in  the  month  of  May,  1873,  numbered  1313  of  the  docket  of  said  court, 
entitled  '  Edwin  P.  Champlin  v.  The  Mississippi  and  Mexican  Gulf  Ship 
Canal  Company,'  a  corporation  in  which  this  respondent  was  largely 
interested;  that  in  said  suit  the  said  Champlin,  as  petitioning  creditor, 
alleged  that  he  '  was  a  creditor  of  the  said  company  in  the  sum  of  four 
hundred  and  sixibeen  dollars  and  sixty -six  cents,  and  did  pray  that  said 
company  might  be  adjudicated  a  bankrupt.' 

'*  That  said  Benner  and  said  other  persons  did  openly  declare  that 
the  purpose  ol  said  puit  was  to  extort  money  from  this  said  respondent; 
and  said  suit  was,  ip  truth  and  fact,  brought  for  that  purpose. 

"That,  being  largely  interested  in  the  affairs  of  said  company,  and 
having  large  sums  of  money  invested  in  the  business  of  said  company, 
as  all  said  persons  well  knew,  and  being  fearful  of  the  proceedings  in- 
stituted in  the  United  States  District  Court,  and  that  through  the  efforts 
of  said  Benner  and  otliers,  the  said  company  would  be  adjudicated  a 
bankrupt,  and  respondent  thus  personally  suffer  a  great  loss,  he  offered 
to  said  Benner  and  said  Champlin,  and  other  said  persons,  to  pav  the 
amount  of  said  claim,  together  with  all  acts,  charges  and  attorneys' 
fees,  to  which  they  might  have  been  subjected ;  but  his  said  offer  was 

refused. 

''And  the  said  Benner  and  said  other  persons  did  demand  and  re- 
qniie  of  respondent,  as  tlie  sole  condition  upon  which  they  would  dis- 
continue said  proceedings  in  said  bankrupt  court,  the  execution  by  him 
of  six  certain  promissory  notes^  in  the  sum  of  five  hundred  dollars 
each,  and  their  delivery  to  said  Benner;  all  of  which  said  respondent 
was  compelled  to  do,  and  did.  Whereupon  said  proceedings  were  dis- 
continued. 
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"He  farther  says  that  he  has  paid  two  of  said  series  of  notes, 
amoanting  to  the  sam  of  five  thousand  dollars,  and  that  the  present 
Bait  is  npon  another  of  said  series  of  notes. 

"Respondent  shows  farther,  that  at  the  time  of  the  execntion  of  said 
notes,  the  said  Benner  and  others  transferred  to  him  certain,  say  eight 
linndred,  shares  of  the  capital  stock  of  said  company;  bat  that  the 
aame  had  no  real  market  value,  and  has  not  had  since.  That  the  sam 
heretofore  stated,  paid  by  him,  far  exceeds  any  real  or  pretended  claim 
held  by  said  Benner,  or  said  Charaplin,  or  by  other  persons  combining 
and  conspiring  with  them,  or  by  all  of  them,  against  said  company,  or 
respondent,  and  the  value  of  the  stock  transferred  as  aforesaid. 

"And  he  says  that  it  is  not  in  equity  and  good  conscience  that  he  is 
compelled  to  pay  the  note  sued  on. 

"Wherefore  he  prays  that  plaintiff 's  suit  be  dismissed,  with  costs, 
and  that  he  have  all  general  relief.'* 

From  the  admissions  in  the  answer,  and  from  the  evidence,  it  appears 
that  Van  Norden  was  a  creditor  of  the  company  to  a  very  large  amount ; 
that  one  Champlin,  an  admitted  creditor  of  the  company,  had  filed  a 
suit  in  the  United  States  District  Court  to  put  the  company  in  bank- 
ruptcy, and  it  is  not  denied  that  he  had  just  grounds  for  his  suit;  on 
the  contrary,  Van  Norden  states  in  his  petition  that  he  was  '^  fearful 
of  the  proceedings  instituted  in  the  United  States  District  Court,  and 
that,  through  the  efforts  of  said  Benner  and  others,  the  said  company 
vould  be  adjudicated  a  bankrupt,  and  respondent  thus  personally  suffer 
a  great  loss."  He  made  propositions  to  compromise  the  suit,  which 
resulted  in  the  dismissal  of  the  suit,  and  the  sale  of  eight  hundred 
shares  of  stock  of  the  company  to  Van  Norden  for  the  price  for  which 
he  executed  his  notes.  It  seems  to  us  the  consideration  of  the  notes 
was  good.  The  motives  which  infiuence  a  person  to  exercise  a  legal 
right  do  not  destroy  that  right,  or  affect  its  enforcement.  It  would  be 
against  good  conscience  to  permit  the  defendant  to  refuse  to  execute 
bis  obligation  after  having  had  the  suit  dismissed  and  received  the 
stocks. 

Article  1856  C.  C.  declares:  **If  the  violence  used  be' only  legal 
constraint,  or  the  threats  of  doing  that  which  the  party  using  them  has 
a  right  to  do,  they  shall  not  invalidate  the  contract.  A  just  and  legal 
imprisonment,  or  threats  of  measures  authorized  by  law  and  by  the 
circumstances  of  the  case  are  of  this  description." 

Mr.  Justice  Story,  in  his  work  on  Promissory  Notes,  says  a  valuable 
eoDsideration  ''may,  in  general  terms,  be  said  to  consist  either  in  some 
right,  interest,  profit  or  benefit  accruing  to  the  party  who  makes  the 
contract,  or  some  forbearance,  detriment,  loss,  responsibility  or  act,  or 
labor  or  service  on  the  other  side.    And  if  either  of  these  exist,  it  will 
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furnish  a  sufficient  valuable  consideration  to  sustain  the  making  or 
indorsing  a  promiAi^ory  note  in  favor  of  the  payee  or  other  holder.^' 
Section  186. 

But  the  defendant  says  the  stock  had  no  value.  The  plaintiff's  an- 
swer to  this  is,  that  if  the  fact  be  as  stated  by  the  defendant,  it  was 
because  the  defendant  had  a  hold  upon  thu  vitals  of  the  corporation, 
and  was  himself  absorbing  its  entire  substance.  But  be  this  as  it  may, 
whether  the  stock  had  a  market  value  or  not,  the  existence  of  the  stock 
is  not  denied.  '*He  who  sells  a  credit  or  an  incorporeal  right,  war« 
rants  its  existence  at  the  time  of  the  transfer,''  etc.  C.  C.  2646.  '*  The 
seller  does  not  warrant  the  solvency  of  the  debtor  unless  he  has  agreed 
80  to  do,"  C.  C.  2694.  There  is  no  lesion  in  such  sales,  and  the  defend- 
ant can  not  get  relief. 

It  is  therefore  ordered  that  our  former  opinion  and  decree  be  set 
aside,  and  that  the  judgment  of  the  lower  court  be  affirmed  with  costs 
of  appeal. 

Mr.  Justice  Mobgln  adheres  to  the  decision  first  rendered  in  this 
ease. 


5619. 
The  State  of  Louisiaka  v.  Jacob  Morris. 

Tho  prlBoner  was  charged  with  havint:  forcibly  entered  a  oertaiii  houfie  in  the  night  time, 
anned  with  a  dangerons  weapon,  with  the  intent  to  klU.  He  was  found  guilty  of  every- 
thing he  was  charged  with,  except  that  he  was  not  armed  with  a  dangerous  weapon. 
The  rerdict  is  therefore  re8i>on8iye  to  the  indictment,  and  a  valid  sentence  could  be  ren- 
dered thereon.  The  two  sections  of  the  Revised  Statutes,  850  and  851,  fonn  but  («e 
law. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Baton 
Rouge.  Dewing t  J.  Criminal  case.  A,  E,  Bead,  district  attorney, 
for  the  State,  appellee.  Knickerboeker  dt  Stafford^  for  defendant  and 
appellant. 

Morgan,  J.  The  indictment  charges  that  Jake  Morris,  late  of  the 
parish  of  East  Baton  Rouge,  on  the  tenth  day  of  October,  1874,  did, 
with  intent  to  kill,  in  the  night  time,  break  and  enter  the  dwelling 
house  of  Charles  Coleman,  he,  the  said  Morris,  being  at  the  time  of 
such  breaking  and  entering  armed  with  a  dangerous  weapon,  and  the 
said  Charles  Coleman  and  Mrs.  Hubbert  being  lawfully  in  said  house, 
contrary  to  the  forms  of  the  statutes  of  the  State  of  Louisiana,  etc. 

The  verdict  was :  "  Guilty  of  entering  the  dwelling  of  Charles  Cole* 
man  as  charged,  but  without  dangerous  weapons." 

The  defendant  moved  an  arrest  of  judgment,  for  the  reason  that  tiie 


NEW  ORLEANS,  MAY,  1875.  481 

state  T.  Morris. 

verdict  of  the  jary  is  not  responsive  to  the  allegations  of  the  indict- 
ment, and  no  valid  sentence  could  be  rendered  thereon. 

Section  850  of  the  Hevised  Statutes  provides  that  *^  Whoever,  with 
intent  to  kill,  rob,  steal,  commit  rape,  or  any  other  crime,  shall,  in  the 
oight  time,  break  a  dwelling  house,  and  any  person  being  lawfully 
therein,  and  such  ofifender  being  at  the  time  of  such  breaking  or  enter- 
ing armed  with  a  dangerous  weapon,  or  arming  himself  in  such  house 
with  a  dangerous  weapon,  or  committing  an  actual  assault  upon  any 
person  lawfully  being  in  such  house  *  *  *  •  «  on  conviction  shall  suffer 
death." 

Section  851  is,  in  terms,  the  same  as  section  850,  except  that  it  pro- 
vides that,  if  the  person  breaking  into  the  house  is  not  armed  with  a 
dangerous  weapon,  or  without  committing  an  assault  upon  any  person 
lawfully  being  in  such  house,  he  shall,  on  conviction,  be  imprisoned  at 
hard  labor  not  exceeding  fourteen  yeats. 

The  prisoner  was  charged  with  having  forcibly  entered  the  house  in 
question,  in  the  night  time,  armed  with  a  dangerous  weapon,  with  the 
intent  to  kill.  He  was  found  guilty  of  everything  he  was  charged  with 
except  that  he  was  not  armed  with  a  dangerous  weapon.  The  verdict 
is,  therefore,  responsive  to  the  indictment.  The  two  sections  of  the 
statute  form  but  one  law.  Under  a  charge  of  forcibly  breaking  into  a 
dwelling,  armed  with  a  dangerous  weapon,  with  the  intent  to  kill,  he 
has  been  found  guilty  of  having  forcibly  entered  the  house  in  question 
without  being  armed  with  a  dangerous  weapon.  Instead  of  suffering 
death,  he  will  be  sentenced  to  imprisonment. 

He  moved  for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence. His  allegations  are  that  he  will  prove  that  the  door  of  the 
dwelling  was  not  fastened,  and  that  certain  witnesses  who  testified 
against  him  had  perjured  themselves.  On  this  ground  the  motion  was 
properly  denied.  If  such  a  state  of  facts  existed  he  must  have  known 
tidem  before,  and  during  the  progress  of  the  trial. 

He  claims  a  new  trial  because  the  judge,  he  says,  charged  the  jury 
upon  the  facts,  which  he  is  prohibited  from  doing.  The  charge  com- 
plained of  is  as  follows : 

"  The  prisoner  and  the  citizen  whose  premises  are  charged  to  have 
been  entered  in  the  night  time  in  question  are  colored  men.  Yon  are 
called  upon  to  say,  by  your  verdict,  whether  the  cabin  is  as  much  a 
castle  as  the  dwelling  of  the  most  imposing  pretensions.  If  you  find 
pertsoDS  in  the  house  of  Coleman  on  the  night  in  question,  with  the 
assent  of  the  owner,  Coleman,  they  were  lawfully  there  within  the 
meaning  of  the  act.  If  you  find  Sylvia  and  William  Hnbbert  there  in 
bed  or  out  of  bed  on  the  night  in  question,  with  the  consent,  expressed 
or  implied,  of  Coleman,  they,  too,  are  lawfully  there  within  the  mean- 
31 
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ing  of  the  act.  If  the  accused  broke  into  the  house,  as  alleged,  for  the 
purpose  of  assaulting  William  Hubbert  with  a  dangerous  weapon,  even 
though  you  should  be  satisfied  the  accused  and  Sylvia  had  lived  to- 
gether under  the  bond  of  matrimony  or  not,  even  though  he  saw  Sylvia 
in  the  embrace  of  the  amorous  Hubbert,  then  the  accused  is  guilty  as 
charged."    See  R.  pp.  10  and  11. 

We  do  not  see  in  this  any  charge  as  to  what  the  facts  were.  The  law 
is  correctly  stated  by  the  judge. 

Judgment  affirmed. 


No.  5748. 

Frank  -F.  Case,  Receiver,  v.  H.  W.  Klofpknburg  et  al.     Same  v. 

William  Schneider.  .  (Consolidated). 

The  right  of  the  lessor  to  detain  the  movables  subject  to  his  privilege  until  the  rent  is  paid, 
is  not  incompatible  with  the  right  of  an  ordinary  creditor  to  enforce  his  rights  agsiiut 
the  same  property  without  depriving  the  lessor  of  any  i>ortion  of  his  debt  for  rent.  The 
payment  spoken  of  in  article  3818  of  the  Civil  Code  does  not  necessarily  mean  payment 
of  the  lessor's  debt  by  the  adverse  creditor  before  the  latter  is  permitted  to  proceed 
against  the  property.  The  creditor  seeking  to  enforce  his  claim,  as  in  this  case,  might 
be  unable  to  advance  the  amount  of  the  lessor's  debt  for  rent,  and  thus  by  his  povoty 
be  debarred  ftom  pursuing  a  legal  right,  which,  if  enforced,  would  realize  money  suffi- 
cient to  pay  the  lessor  in  full  and  leave  a  surplus  for  himself. 

The  lessor  can  not  prevent  a  sale  of  the  lessor's  property,  on  the  pretense  that  it  would  sot 
bring  the  amount  of  his  debt.  No  right  of  his  is  violated  by  a  sale  made  in  the  exercise 
of  a  legal  right  of  another  against  the  property.  If  the  lessor's  right  is  preserved,  if 
his  debt  is  paid  in  whole  or  in  part  only,  in  case  the  entire  proceeds  of  the  property  sub- 
ject to  his  privilege  are  insufficient  to  pay  it  all,  he  has  no  just  ground  to  complain.  His 
rights  can  only  be  exercised  concurrently  with  the  right  of  others  on  the  same  property. 

The  assumption  on  tlie  part  of  the  lessor  of  the  right  of  detention  of  the  lessee's  property 
continuously,  unless  his  entire  privileged  debt  is  paid,  would  put  the  rights  of  oth«« 
in  abeyance  and  destroy  that  condition  of  equality  before  the  law  which  all  are  entitled 
to  occupy  in  asserting  their  rights  in  the  courts  of  the  country. 

Nothing  is  better  settled  in  our  Jurisprudence  than  that  a  creditor  who  has  a  mere  right  of 
preference  on  the  proceeds  of  property  seised  under  execution  has  not  the  legal  right  to 
arrest  the  sale  of  the  property,  but  is  given  the  right  to  interpose  bis  opposition  and 
claim  the  proceeds  under  a  distribution  to  be  made  according  to  law. 

The  ii\}unction  prayed  for  in  this  case  was  illegally  issued.  The  remedy  of  the  lessor  was 
by  third  opposition,  claiming  her  priority  of  privilege  on  the  proceeds  of  the  property 
seized  and  subject  to  her  privilege. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.    Saucier^ 
J.    J.  B,  Bouse,  for  plaintiff  and  appellant.    Alfred  PMUpa,  for 
opponent  and  appellee. 

Taliaferro,  J.  The  plaintiff  having  a  judgment  against  Kloppen- 
burg  and  Schneider  in  aolido  and  another  against  Schneider  alone, 
caused  executions  to  issue,  and  proceeded  to  seize  the  entire  contentB 
of  a  barroom  or  drinking  saloon  kept  by  Schneider  at  the  corner  of 
Oravier  and  Baron  ne  streets.     Mrs.  Lenes,  claiming  to  be  the  owner 
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of  the  bailding  iu  which  this  saloon  is  kept,  and  alleging  that  she 
leased  the  ground  floor  of  the  same  to  Schneider  for  the  purpose  of 
keeping  a  coffeehouse,  filed  a  petition  of  opposition  to  the  plaintiff's 
seizare,  on  the  ground  that  she  has  by  law  the  lessor's  privilege  upon 
all  the  effects  of  her  lessee  thus  seized,  and  that  she  has  also  by  law 
the  right  of  pledge  on  the  same ;  that  the  seizures  made  by  the  plain- 
tiff are  violative  of  her  said  rights,  and  are  wrongful  and  injurious, 
and  will  inflict  upon  her  irreparable  loss  and  injury.    She  prayed  tliat 
the  plaintiff  be  restrained  by  injunction  from  proceeding  with  the 
said  seizure,  and  that  she  recover  from  the  plaintiff  two  hundred  and 
fifty  dollars  as  special  damages  for  attorney's  fees,  reserving  her  right 
of  action  against  the  said  parties  for  the  recovery  of  all  damages,  loss 
or  injury  she  may  hereafter  sustain  from  the  illegal  acts  and  proceed- 
ings of  the  plaintiff  in  the  premises.    The  plaintiff  filed  an  exception 
to  the  opponent's  right  to  an  injunction,  and  took  a  rule  upon  her  to 
have  it  dissolved.    Judgment  was  rendered  in  favor  of  the  opponent 
perpetuating  the  injunction,  releasing  the  seizure,  and  awarding  the 
opponent  one  hundred  dollars  special  damages  as  attorney's  fees. 
From  this  judgment  the  plaintiff  has  appealed.    The  plaintift'  let  the 
premises  to  Schneider  by  written  lease  for  the  term  of  five  years  and 
four  months,  to  be  computed  from  the  tenth  of  May,  1870,  at  the  rate 
of  9425  per  month,  for  which  in  the  usual  manner  of  such  contracts 
sixty-four  notes  were  executed  and  delivered  to  the  lessor  for  the 
monthly  rent  of  the  property.    We  understand  the  position  of  the 
opponent  to  be,  that  she  maintains  the  right  to  keep  iu  her  possession 
the  effects  iu  controversy,  without  molestation  as  a  subsisting  pledge 
for  the  payment  of  her  rent,  and  that  the  property  so  subject  to  her 
privilege  can  not  be  legally  removed  from  the  premises,  or  in  any 
manner  disposed  of  before  her  demand  for  rent  is  paid.     This  right  is 
claimed  under  several  articles  of  the  Civil  Code,  and  especially  under 
articles  2705  and  3^18.     Article  2705  declares  that  *^  the  lessor  has  for 
the  payment  of  his  rent,  and  other  obligations  of  the  lease,  a  right  of 
pledge  on  the  movable  effects  of  the  lessee,  which  are  found  on  the 
property  leased.    Article  3218  provides  that  'Uhe  right  which  the 
lessor  has  over  the  products  of  the  estate,  and  on  the  movables  which 
are  found  on  the  place  leased  for  his  rent,  is  of  a  higher  nature  than 
mere  privilege.    The  latter  is  only  enforced  on  the  price  arising  from 
the  sale  of  movables  to  which  it  applicH.    It  does  not  enable  the 
creditor  to  take  or  keep  the  effects  themselves  specially.    The  lessor 
on  the  contrary  may  take  the  effects  themselves  and  retain  them  until 
he  is  paid."    The  opponent's  right,  it  is  held,  is  sustained  by  the 
jurisprudence  of  the  State,  and  we  are  referred  to  the  case  of  James 
Bobb  t7.  William  F.  Wagner^  5  An.  Ill,  and  to  Arick  v,  Walsh  & 


484  SUPREME  COURT  OF  LOUISIANA, 

Case,  Receiver,  \.  Kloppenburg  et  al.    Same  v.  Schneider. 

Boisseau  et  al.  23  Ad.  605.  The  expreasioDB  ased  in  the  two  articles 
of  the  Code  make  it  that  the  lessor's  rights  are  secured  by  more  than 
a  privilege,  and  we  mast  interpret  these  articles  so  as  to  protect  the 
lessor's  right  fnlly  over  the  movable  efifects  subject  to  his  privilege  in 
order  tliat  such  effects  may  be  wholly  and  entirely  subjected  to  the 
payment  of  the  lessor's  rent  to  the  exclusion  of  every  inferior  privi- 
lege. But  there  are  higher  privileges  than  those  of  the  lessor.  Take 
for  example  the  privilege  of  the  laborer  on  the  crop  grown  on  the 
plantation  of  the  lessor  cultivaled  by  a  lessee  who  owes  his  landlord 
rent  for  it.  To  the  laborer  who  produces  the  crop  the  law  accords  the 
first  privilege  on  the  crop.  Sliall  we  say  that  tlie  lessor  may  detain 
the  products  of  the  plantation  until  the  laborer  pays  him  the  sum  his 
lessee  owes  him  for  rent  before  he  can  enforce  his  first  privilege  upon 
those  products  Y  In  such  a  case  we  apprehend  the  proceeds  of  those 
products  would  have  to  be  distributed  according  to  law  if  they  were 
insufficient  to  pay  both  privileges.  If  they  sufficed  to  pay  only  the  la- 
borer's privilege  the  lessor  would  receive  nothing.  So  also  article  3256 
Civil  Code  subordinates  the  lessor's  privilege  to  the  charges  for  sell- 
ing the  movables  subject  to  it.  Why  should  not  the  same  rule  hold  as 
between  the  lessor  and  those  having  inferior  rights  t  If  the  proceeds 
of  the  movables  subject  to  the  lessor's  privilege  sufficed  to  pay  the 
lessor,  leaving  no  surplus,  the  lessor  would  take  it  all,  and  claims  of  a 
lower  grade  would  go  unpaid.  If  there  were  a  surplus  remaining 
over  and  above  the  amount  owing  to  the  lessor,  he  would  have  no 
right  to  this  surplus,  and  it  would  go  to  the  creditor  holding  the  next 
rank.  In  the  interpretation  of  laws  it  is  the  duty  of  courts  to  give 
them  that  due  force  and  effect  that  all  who  are  governed  by  them  may 
receive  the  benefit  and  protection  they  are  entitled  to  under  them. 

It  is  a  trite  maxim  that  the  property  of  a  debtor  is  the  common 
pledge  of  his  creditors;  by  which  we  understand  that  every  creditor 
has  the  right  to  look  to  the  property  of  his  debtor  for  the  payment  of 
his  debt.  Where  the  law  creates  privileges  in  favor  of  certain  oredi- 
tors  on  the  property  of  the  common  debtor,  it  leaves  to  the  creditors 
not  preferred  their  residuary  rights  whatever  they  may  be  against  the 
property  of  the  debtor,  notwithstanding  the  privileges  imposed  upon 
it,  and  they  may  exercise  those  rights  subsidiarily  to  those  enjoyed  by 
the  preferred  creditors  3  and  the  reason  of  this  right  is  obvious,  for  the 
value  of  the  property  may  exceed  in  amount  the  debt  of  the  privileged 
creditor  and  leave  something  for  the  ordinary  creditor.  It  seems  to 
us  that  the  interpretation  of  the  articles  of  the  Code  referred  to,  con? 
tended  for  in  behalf  of  the  opponent  tends  to  ignore  this  well  settled 
principle  which  accords  to  all  creditors  the  equal  right  to  pursue  the 
property  of  the  common  debtor.    The  terms  used  in  article  3218  of  the 
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Civil  Code  require  a  more  liberal  construction  than  tlie  oae  offered  io 
defense  of  the  oppooeDt's  claim.    The  right  of  the  lessor  to  detain  the 
movables  subject  to  his  privilege  until  his  rent  is  paid  is  not  incom- 
patible with  the  right  of  an  ordinary  creditor  to  enforce  his  rights 
against  the  same  property  without  depriviog  the  lessor  of  any  portion 
of  his  debt  for  rent.    The  payment  spoken  of  in  that  article  does  not 
necessarily  mean  payment  of  the  lessor's  debt  by  the  adverse  creditor 
before  the  latter  is  permitted  to  proceed  against  the  property.     There 
are  weighty  objections  to  such  an  interpretation.    The  value  of  the 
property  could  not  well  be  ascertained  except  by  a  sale  of  it.    It  might 
pay  only  a  phvt  of  the  lessor's  debt,  it  miglit  pay  all  of  it,  or  it  might 
pay  more  than  all  of  it.     Again,  the  creditor  seeking  to  enforce  his 
elaim  (in  this  case  the  plaintiff  is  a  judgment  creditor)  might  be  un- 
able to  advance  the  amouut  of  the  lessor's  debt  for  rent,  and  thus  by 
his  poverty  be  debarred  from  pursuing  a  legal  right  whicli  if  enlbrced 
would  realize  money  sujfficient  to  pay  the  lessor  in  full  and  leave  a  sur- 
plas  for  himself.     But  it  is  argued  on  the  side  of  the  opponent  that  a 
seizare  of  the  effects  of  tiie  lessee  subject  to  the  lessor's  privilege  is 
an  interference  with  his  rights  of  detention  of  the  property,  and  if 
permitted  would  greatly  deteriorate  the  value  of  the  effects  subject  to 
his  pledge,  because  by  the  use  of  them  in  the  establishment  of  the 
lessee,  they  would  yield  a  geater  revenue  and  be  a  subsisting  security 
to  the  lessor  for  his  rent 5  whereas,  by  a  sale  of  them  a  far  less  value 
woaid  be  realized.     These  are  considerations  that  can  not  be  taken 
into  view  in  determining  the  legal  rights  of  the  parties.    The  elements 
for  such  an  estimate  are  few  and  simple.     The  lessee  owes  the  lessor 
a  certain  sum  of  money  for  rent  of  a  coffeehouse,  for  which  he  is  en- 
titled to  a  privilege  ou  all  the  movable  property  of  the  lessee  in  that 
establishment,  consisting  of  liis  outfit,  stock  in  trade,  and  parapher- 
nalia of  every  kind  used  in  carrying  on  the  business  he  is  engaged  in. 
The  lessor  is  entitled  to  the  proceeds  of  that  property  if  sold,  to  tlie 
extent  of  his  debt  for  rent,  if  so  much  is  realized  by  the  sale.     If  a 
less  sum  is  made  he  takes  it  all.    He  can  not  prevent  a  sale  of  the 
property  on  the  pretense  that  it  would  not  bring  the  amount  of  his 
debt.    No  right  of  his  is  violated  by  a  sale  made  in  the  exercise  of  a 
legal  right  of  another  against  the  property.     If  the  lessor's  right  is 
preserved,  if  his  debt  is  paid  in  whole  or  in  part  only,  if  the  entire 
proceeds  of  the  property  subject  to  his  privilege  are  insufficient  to 
pay  it  all,  he  has  no  just  ground  to  complain.    His  rights  can  only  be 
exercised  concurrently  with  the  rights  of  others  on  the  same  property. 
His  assumption  of  the  right  of  detention  of  the  property  continuously 
unless  his  entire  privileged  debt  is  paid,  would  put  the  rights  of  others 
in  abeyance  and  destroy  that  condition  of  equality  before  the  law  that 
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all  are  entitled  to  occupy  in  asserting  their  rights  in  the  courts  of  the 
country. 

The  authorities  relied  upon  on  the  part  of  the  opponent  we  are  Dot 
prepared  to  admit  are  conclusive.  The  case  in  5  An.  Ill  is  very  briefly 
reported.  It  seems  to  consist  of  an  abstract  from  the  judgment  ren- 
dered in  the  case  by  the  district  iudge  and  adopted  as  the  decree  of 
this  court. 

The  facts  of  the  case  are  not  fully  given.  At  all  events  the  purport 
of  the  decision  seems  to  be  that,  where  property  on  which  a  landlord 
has  a  privilege  for  rent  has  been  seized  on  execution  at  the  suit  of  a 
third  person,  the  landlord  has  two  remedies,  either  by  way  of  third 
opposition  or  by  injunction.    The  case  in  23  An.  605,  like  the  one  in 

5  An.,  merely  recognizes  the  right  of  detention  as  expressed  in  the 
Code.     In  the  case  in  23  An.  the  only  question  was,  whether  a  lessor 
who  has  not  recorded  his  lease  has  a  better  right  to  the  proceeds  of 
cotton,  mules,  etc.,  on  the  leased  premises  sold  under  execution,  than 
the  seizing  creditor  who  has  not  himself  registered  his  seizure.    In  the 
case  of  Robert  Lynn  Tanner,  Administrator  of  William  B.  Pierce's 
estate,  v.  Asa  Tanner,  6  Rob.  35,  the  question  came  up  more  directly 
in  a  contestation  between  a  lessor  and  an  overseer  for  superiority  of 
privilege  on  the  crop  raised  on  a  plantation  leased  to  the  defendant. 
There,  as  in  the  case  at  bar,  the  lessor  asserted  his  right  to  be  of  a 
higher  nature  than  a  mere  privilege  and  claimed  to  have  the  right  to 
take  the  effects  themselves  on  which  his  lien  existed  and  retain  them 
until  he  was  paid.    The  court  said  in  that  case :    '*  This  right  of  deten- 
tion which  is  a  part  of  the  lessor's  remedy,  affords  him,  to  be  sure, 
much  greater  security ;  but  like  the  pledgee  and  the  creditor,  having 
only  a  privilege,  he  must  have  the  thing  subject  to  his  lien  sold  in  the 
manner  provided  by  law.     When  this  takes  place,  if  a  conflict  should 
arise  in  conseqnence  of  adverse  claims  on  the  same  iund,  a  distribution 
of  it  must  be  made,"  etc.    We  can  find  no  satisfactory  reason  why  the 
lessor's  rights  should  not  be  determined  and  his  privileged  claim  ascer- 
tained and  settled  like  those  of  every  other  creditor  holding  privilege 
or  mortgage.     We  suppose  that  nothing  is  better  established  in  our 
jurisprudence  than  that  a  creditor  who  has  a  mere  right  of  preference 
on  the  proceeds  of  property  seized  under  execution,  has  not  the  legal 
right  to  arrest  the  sale  of  the  property,  but  is  given  the  right  to  inter- 
pose his  opposition  and  claim  the  proceeds  under  a  distribution  to  be 
made  according  to  law.     In  the  case  of  Herbert's  Heirs  v.  Babin  et  al. 

6  N.  S.  614,  Judge  Porter  said  *'  the  plaintiff's  right  is  one  of  privilege, 
and  as  the  law  requires  that  property  put  up  at  auction  by  the  sheriff 
shall  be  sold  subject  to  all  the  privileges  and  hypothecations  with 
which  it  is  burdened,  their  position  can  not  in  any  respect  be  altered 
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by  the  sale,  and  consequently  they  have  no  aathority  to  prevent  it. 
This  property  may  sell  for  more  than  will  satisfy  the  plain tifiTs  de- 
mand, and  the  defendants  have  consequently  a  right,  even  admitting 
(heir  adversary's  privilege  is  of  a  superior  nature,  to  cause  the  thing 
subject  to  it  to  be  sold  in  order  that  they  may  get  the  overplus.*'  This 
doctrine  was  again  announced  in  7  N.  S.  281,  and  has  been  repeated  in 
yariotts  cases  since  that  time."  It  was  broadly  laid  down  in  Wallace 
V.  Bourg,  sheriff,  14  An.  104,  that  *'  the  existence  of  a  privilege  or 
mortgage  on  property  will  not  authorize  an  injunction  to  arrest  its 
sale." 

In  the  case  of  Glerses  v.  McHatton,  ibidem  560,  where  the  question 
was  whether  property  seized  under  execution  was  held  by  simulated 
title  or  by  pledge,  the  court  sustained  the  seizure  and  said :  '*  Consid- 
ered as  a  pledge  of  the  property,  the  plaintiff  had  no  right  to  enjoin 
its  sale  under  the  executions  of  the  defendants.  He  should  in  strict- 
ness have  proceeded  by  way  of  third  opposition  to  claim  a  priority 
npon  its  proceeds." 

Our  conclusion  is  that  the  injunction  was  illegally  issued,  and  that 
the  plaintiff's  remedy  was  by  third  opposition,  claiming  her  priority  of 
privilege  on  the  proceeds  of  the  property  seized  and  subject  to  the 
lessor's  privilege. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled,  avoided  and  reversed.  It  is  further  ordered  that  the  injunc- 
tion be  dissolved ;  that  the  plaintiff,  Josephine  Elliot,  wife  of  Joseph 
Lenes.  as  principal,  and  Alfred  Phillips,  her  surety,  be  condemned  to 
pay  in  $olido  to  the  defendant  in  injunction  ten  per  cent,  on  the  amount 
of  the  judgments  enjoined  as  damages,  and  all  costs  of  suit. 


Howell,  J.,  concurring.  I  concur  in  the  conclusion  of  Mr.  Justice 
Taliaferro  on  the  ground  that  I  know  of  no  law  that  enables  a  landlord 
and  bis  tenant  to  shield  the  property  of  the  latter  from  the  pursuit  of 
his  creditors.  When  any  other  creditor  than  the  landlord  gets  a  judg- 
ment against  a  tenant,  such  creditor  can  seize  the  property  of  the  ten- 
ant, 80  far  as  seizable  under  any  execution,  and  sell  it.  Then  the 
landlord  may  assert  his  preference  on  the  proceeds  for  what  is  due  him 
at  the  time;  but  he  has  no  legal  power  or  right  to  prevent  by  injunc- 
tion the  seizure  and  sale  of  the  property  subject  to  his  privilege,  if  he 
has  not  by  some  judicial  proceedings  or  some  legal  mode  taken  posses- 
sion of  it. 

Article  2709  R.  C.  C.  says:  '*  In  the  exercise  of  this  right  (i.  e.,  his 
right  of  pledge),  the  lessor  may  seize  the  objects  which  are  subject  to 
it,  before  the  lessee  takes  them  away,  or  within  fifteen  days  after  they 


4^8  SUPREME  COURT  OF  LOUISIANA, 

Case,  Iteceiver,  t.  Eloppenbarg  et  al.    Same  v.  Schneider. 

are  taken  away,  if  they  continue  to  be  the  property  of  the  lessor,  and 
can  be  identified.*' 

Until  he  seizes  the  property  as  provided  by  the  law,  any  other  cred- 
itor with  a  writ  may  seize  under  the  general  laws  on  the  subject  of 
seizing  the  property  of  debtors.  All  the  articles  of  the  Code  relating 
to  lease  must  be  construed  together. 

Mr.  Justice  Morgan  concurs  in  this  opinion. 


LuDBLiNG,  C.  J.,  dissenting,  Mrs.  Josephine  Lenes  leased  certain 
houses  to  the  defendants;  during  the  existence  of  the  lease  the  plaintiff, 
a  judgment  creditor  of  the  lessees,  seized  the  contents  of  the  houses— 
whereupon  the  lessor,  alleging  that  the  property  seized  was  not  soffi- 
dent  to  satisfy  her  claim  for  the  lease,  enjoined  the  sheriff  and  plaintiff 
from  taking  said  property  and  from  selling  it.  She  asserts  her  right  of 
detention  of  the  property  under  her  right  of  pledge  as  lessor.  It  is 
contended  that  notwithstanding  the  lessor's  rights,  the  plaintiff  may 
seize  and  sell  the  property,  and  that  the  lessor  must  assert  his  right 
against  the  proceeds. 

If  the  lessor  had  only  a  privilege  to  secure  his  rents,  the  position 
would  be  correct.  But  the  Code  says:  ''The  right  which  the  lessor 
has  over  the  product  of  the  estate,  and  on  the  movables  which  are 
found  on  the  place  leased,  is  of  a  higher  nature  than  a  mere  privilege. 
The  latter  is  only  enforced  on  the  price  arising  from  the  sale  of  mova- 
bles to  which  it  applies.  It  does  not  enable  the  creditor  to  take  or 
keep  the  effects  themselves.  The  lessor,  on  the  contrary,  may  take 
the  effects  themselves,  and  detain  them  until  he  is  paid."    3218. 

In  Robb  V.  Wagner,  5  An.  Ill,  it  was  decided  that  a  lessor  had  ''a 
lien  and  right  of  detention  upon  the  property  on  the  premises  for  the 
security  of  his  rent.  The  lien  was  his  property,  and  as  valuable  to  him 
as  if  he  were  the  owner  of  the  property  itsel/ ;  and  no  sheriff  or  mar> 
shal,  under  execution  against  a  third  person,  had  any  right  to  take 
away  the  property  before  paying  the  landlord."  The  same  principle 
was  recognized  in  Arick  &  Walsh  v,  Boisseau,  23  An.  605. 

The  case  of  Tanner  v.  Succession  of  Pearce  is  not  in  point.  The 
organ  of  the  court  in  that  case  said  :  ''The  ouly  question  which  this 
case  presents  for  our  solution  is,  whether  the  lessor  or  the  overs^r  has 
the  superior  privilege  on  the  crop  of  a  plantation  leased  to  the  defend- 
ant." And  the  court  decided  that  the  overseer's  privilege  was  superior. 
The  court,  it  is  true,  said  afterwards :  *'  The  right  of  detention,  which 
is  part  of  the  lessor's  remedy,  affords  him,  to  be  sure,  much  greater 
security ;  but,  like  the  pledgee,  and  the  creditor  having  only  a  privi- 
lege, he  must  have  the  thing  subject  to  the  lien  sold  in  the  manner 
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proTided  by  law.    When  this  takes  place,  if  a  conflict  should  arise  in 

cooseqaeDce  of  adverse  claims  on  the  same  fand,  a  distribution  must 

be  made  pursuant  to  that  chapter  of  the  Code  which  treats  of  the  order 

in  which  privileged  creditors  are  to  be  paid.''    This  is  true  as  to  the 

privilege  of  the  lessor,  but  what  becomes  of  the  greater  right  given 

him  by  the  article,  the  right  **  to  take  the  effects  themselves  and  detain 

them  QDtil  he  is  paid;"  which  the  courli  sa.ys,  in  the  case  of  Tanner  v. 

Saccession  of  Pearce,  "  affords  him,  to  be  sure,  much  gi^ter  security  T'^ 

How  does  it  afford  him  additional  security  if,  to  enforc^ayment  of  his 

debt,  he  must  give  up  this  right  of  detention,  which  is  higher  than  a 

privilege,  and  only  assert  his  privilege  on  the  proceeds  of  the  sale  T 

The  language  of  the  Code  is  plain,  and  I  think  the  legislators  meant 

what  it  declares.     **Tbe  lessor,  on  the  contrary,  may  take  the  effects 

themselves  and  detain  them  until  he  is  paid."     Sic  scripta  est  lex.    I 

therefore  dissent  in  this  case. 

Mr.  Justice  Wyly  concurs  in  this  dissenting  opinion. 

Rehearing  refused. 


No.  4415. 
Felix  Formento  v.  F.  J.  Robert. 

Toder  the  circnmstances  of  the  caae,  a  mere  clerical  error,  snch  aa  Joseph  X.  Robert  for  F. 
J.  Bobert,  in  the  decree  of  the  court  from  which  an  appeal  is  taken,  can  be  corrected  by 
this  court  in  revising  the  jad)s:ment.  The  defendant,  who  raises  the  objection,  is  estopped 
by  his  judicial  admissions  from  denying  that  he  is  the  party  condemned  at  the  trial 
below. 

Tltt  &Ise  statement  by  defendant  in  the  act  of  sale  to  the  plaintiff  of  a  certain  piece  of 
property,  that  said  defendant,  as  universal  legatee,  had  the  capacity  to  purchase  the 
property  adjudicated  to  him  at  the  succession  sale  of  Polly  Vassant,  led  the  plain tlfi  into 
error  in  regard  to  the  material  part  of  the  contract  to  his  prejudice,  and  this  assertioxi 
was  an  artifice  whereby  the  defendant  succeeded  in  effecting  the  sale,  which  therefore  ia 
void,  because  the  pretended  adjudication  to  defendant  was  an  absolute  nullity,  and  hia 
Mle  of  the  property  to  plaintiff  was  the  sale  of  a  thing  belonging  to  another. 

The  doctrine  that  the  purchaser  «  ho  has  paid  the  price,  and  who  has  not  been  disturbed  in 
his  possession,  can  not  demand  the  restitution  oi  the  price,  is  applicable  only  to  a  valid 
contract  of  sale.  It  has  no  application  to  a  contract  void  for  want  of  consent,  and  entered 
into  in  error  produced  by  the  fraud  of  the  opposite  party. 

The  parol  evidence  adduced  by  plaintiff  to  prove  that  the  price  paid  by  him  was  thirty-three 
hundred  dollars  instead  of  twenty-three  hundred,  aft  stated  in  the  authentic  act  of  sale, 
proi>erly  excepted  to  by  defendant. 


APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Leaumant, 
J.    Albert  Voorhiea,  for  plaintiff  and  appellee.     Gtistavua  Schmidt, 
Ihlton  <&  Walker,  for  defendant  and  appellant. 

Wtly^  J.     The  plaintiff  sued  to  annul  a  contract*  of  sale  for  fraud^ 
and  to  recover  $3300,  the  price  paid  by  hiui. 
Instead  of  praying  for  the  citation  of  Francois  J.  Robert,  the  ven- 
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dor,  as  appears  by  the  contract  made  part  of  the  petition,  he  prayed 
that  Joseph  N.  Robert  be  cited. 

The  citation  addressed  to  Joseph  N.  Robert  was  served  on  Francois 
J.  Robert^  who  was  the  party  intended  to  be  proceeded  against. 
Fran<;;ois  J.  Robert  appeared  and  filed  the  following  exception : 

**  Fifth  District  Court,  parish  of  Orleans.  Felix  Formento  v.  Francois 
J.  Robert.  The  exception  of  the  defendant  in  this  suit  respectfully 
shows :  That  even  supposing  all  the  facts  and  allegations  of  plaintiff's 
petition  to  be  4^e,  the  contrary  of  which  he  reserves  to  himself  the 
right  of  proving  in  due  time,  should  it  become  necessary,  it  is  appa- 
rent that  plaintiff  has  no  cause  of  action,  inasmuch  as  he  does  not  and 
can  not  justly  contend  that  he  has  been  disturbed  in  the  possession  of 
the  property  bought  of  this  defendant." 

Subsequently  he  filed  the  following  answer : 

'*  Felix  Formento  v,  F.  J.  Robert.  The  defendant  in  this  suit  comes 
into  court  by  his  undersigned  counsel^  and  reserving  to  himself  the 
benefit  of  his  exception,  and  all  other  legal  exceptions,  for  answer  to 
plaintiff's  petition,  says: 

"First — That  he  denies  all  the  allegations  in  said  petition  contained, 
and  not  herein  admitted. 

''  Second — He  denies  that  plaintiff  has  set  forth  any  legal  or  snfGlcient 
cause  for  the  rescinding  of  the  sale  made  to  him  by  the  respondent, 
and  that  he  has  any  right  of  action  against  him.  Wherefore  he  prays 
that  plaintiff's  petition  be  dismissed,  and  for  general  relief." 

At  the  trial  Frangois  J.  Robert  appeared  by  counsel,  adduced  testi- 
mony in  his  own  behalf,  cross-examined  plaintiff's  witnesses,  took  a 
bill  of  exceptions,  argued  and  submitted  the  case  to  the  court.  The 
court  gave  judgment  for  plaintiff,  after  stating  the  title  of  the  suit  cor- 
rectly, but  in  the  decree,  evidently  by  mistake,  condemned  Joseph  N. 
Robert  instead  of  Francois  J.  Robert.  Joseph  N.  Robert  was  not  before 
the  court  and  had  not  gone  into  the  trial. 

Fran9ois  J.  Robert  took  a  rule  for  a  new  trial  on  grounds  appertain- 
ing to  the  defense  set  up  by  him,  suggesting  no  mistake  in  the  name  of 
the  defendant  mentioned  in  the  decree.  He  appeared  by  counsel  at 
the  trial  of  the  rule,  which  was  discharged. 

He  then  filed  a  petition  for  an  appeal,  beginning  in  these  words : 

** Felix  Formento  v.  F.  J.  Robert.  The  petition  of  F.  J.  Robert,  the 
defendant  in  the  above  suit,  respectfully  represents  there  is  error  to  his 
prejudice,"  etc.  And  in  the  appeal  bond,  after  setting  out  the  title  of 
the  suit  correctly,  and  after  setting  out  the  obligation  of  the  principal 
and  surety,  there  is  the  following  clause :  "  Whereas,  the  above  bound 
F.  J.  Robert,  has  this  day  filed  a  petition  of  appeal  from  a  final  judg- 
ment rendered  against  him  in  the  suit  of  Felix  Formento,  No.  33 11,''^ 
etc. 
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From  the  foregoing  it  is  manifest  that  Francois  J.  Robert  was  the 
defendant  in  the  suit,  and  was  the  party  condemned  by  the  court,  not- 
withstanding the  decree  mentions  Joseph  N.  Robert  as  the  defendant. 
This  was  a  mere  clerical  error  in  drawing  np  the  decree,  and  can  be 
corrected  by  this  court  in  revising  the  judgment.  The  defendant,  who 
oow  raises  the  objection,  is  estopped  by  his  judicial  admissions  from 
denying  that  he  is  the  party  condemned  at  the  trial  below. 

Plaintiff  alleges  that  in  1869  he  bought  from  the  defendant  a  house 
and  lot  on  Dauphine  street,  as  per  act  of  sale  passed  before  C.  V.  Fou- 
lon,  notary  public ;  that  in  said  act  the  said  Robert  falsely  represented 
himself  as  the  owner  of  said  property,  as  the  universal  legatee  of  Polly 
Yaseant,  deceased,  of  whose  succession  he  was  testamentary  executor, 
and  a£  whose  succession  sale  he  became  the  adjudicatee  of  said  prop- 
erty }  that  petitioner  was  not  aware  of  the  fact  that  said  Robert  was 
not  the  universal  legatee  of  said  Polly  Vassant,  and  by  the  false  and 
fraudulent  representations  of  said  Robert,  he  was  induced  to  believe 
that  the  adjudication  aforesaid  was  legal  and  binding,  as  in  his  capacity 
of  testamentary  executor  the  said  Robert  could  not  become  the  adju- 
dicatee unless  he  were  really  universal  legatee,  as  he  represented  him- 
self in  said  act  of  sale;  that  said  adjudication  to  said  Robert  was  an 
absolute  nullity,  as  he  was  disqualified  from  buying  property  under 
his  own  administration,  he  not  being  universal  legatee ;  that  when  said 
Bobert  sold  the  property  to  petitioner,  he  knew  the  adjudication  to 
himself  was  null  and  void ;  but  in  order  to  induce  petitioner  to  make 
said  purchase,  and  in  order  to  conceal  from  him  the  defect  fatal  to  his 
own  title,  he  deliberately  represented  himself  as  the  universal  legatee 
of  said  Polly  Yassant ;  that  petitioner  was  kept  in  ignorance  of  said 
fraud  practiced  on  him  until  about  three  months  before  bringing  this 
suit,  when  he  was  negotiating  a  sale  of  the  pr<^>erty,  and  it  was  dis- 
covered that  he  had  no  title  because  the  adjudication  to  said  Robert 
was  void,  he  not  being  universal  legatee  of  said  Polly  Yassant,  as  he 
had  falsely  stated.  Petitioner  claims  $2)300,  the  price  of  said  property, 
alleging  that  one  thousand  dollars  thereof  were  paid  in  cash  in  the 
presence  of  S.  Schonfelt,  but  not  stated  in  said  act  of  sale. 

The  material  allegations  of  plaintiff  are  established  by  the  evidence. 
There  is  no  doubt  that  the  declaration  in  the  act  that  the  defendant 
was  the  universal  legatee  of  Polly  Yassant,  induced  the  plaintiff  to 
consent  to  the  sale,  and  said  assertion  was  false  to  the  knowledge  of 
the  defendant,  the  vendor.  He  was  not  the  universal  legatee,  and  he 
was  incapable  of  acquiring,  by  an  adjudication,  the  property  of  the 
succession  of  Polly  Yassant,  under  his  administration  as  testamentary 
executor. 

The  contract  is  void  for  the  want  of  consent  resulting  from  a  free 
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and  deliberate  exercise  of  the  will — the  consent  given  by  plaintiff 
having  been  produced  or  induced  by  the  fraud  of  the  defendant.  Re- 
Tised  Code,  article  1819. 

The  false  statement  in  the  act  of  defendant's  capacity  to  acquire 
the  property  adjudicated  to  him  at  the  succession  sale  of  Polly  Vassant,  ' 
led  the  plaintiii'  into  error  in  regard  to  a  material  part  of  the  contract 
to  his  prejudice,  and  this  assertion  was  an  artifice  whereby  the  defend- 
ant succeeded  in  effecting  the  sale  to  plaintiff.     Revised  Code,  1847. 

The  property  really  belonged  to  tlie  succession  of  Polly  Vassant,  the 
pretended  adjudication  to  defendant  being  an  absolute  nullity,  and  the 
transfer  by  the  latter  to  plaintiff  being  null,  because  it  was  the  sale  of 
a  thing  belonging  to  another.    Revised  Code,  2452. 

The  defendant,  however,  contends  under  article  2560  of  the  Revised 
Code,  and  on  the  authority  of  McCullongh  v.  Weaver,  14  An.  33,  that 
plaintiff,  the  purchaser  who  has  paid  the  price,  and  who  has  not  been 
disturbed  in  his  possession,  can  not  demand  a  restitution  of  the  price. 
That  doctrine  is  applicable  to  a  valid  contract  of  sale ;  it  has  no  appli- 
cation to  a  contract  void  for  want  of  consent  and  entered  into  in  error 
produced  by  the  fraud  of  the  opposite  party.  Until  a  purchaser  in  a 
valid  contract  is  evicted,  he  has  no  cause  to  demand  the  restitution  of 
the  price.  But  the  purchaser  in  a  fraudulent  sale  may  demand  the 
nullity  thereof  as  soon  as  he  discovers  the  fraud  practiced  on  him,  be- 
cause no  one  should  be  bound  in  a  contract  to  which  his  consent  was 
not  freely  given,  but  was  obtained  by  artifice  or  fraud. 

The  parol  evidence  adduced  by  plaintiff  to  prove  that  the  price  paid 
by  him  was  thirty-three  hundred  dollars  instead  of  twenty-three  hun- 
dred dollars,  as  stated  in  the  authentic  act  of  sale,  was  properly  ex- 
cepted to  by  the  defendant. 

*'The  authentic  act  i^  full  proof  of  the  agreement  against  the  con- 
tracting parties  and  their  heirs  or  assigns,  unless  it  be  declared  and 
proved  a  forgery."    Revised  Code,  2236. 

*' Neither  shall  parol  evidence  be  admitted  against  or  beyond  what 
is  contained  in  the  acts."  *  •  *    Revised  Code,  2276. 

The  prescription  pleaded  has  not  acquired. 

It  is  therefore  ordered  that  the  judgment  herein  be  amended  to  read 
as  follows:  It  is  ordered  that  plaintiff,  Felix  Formeuto  recover  judg- 
ment against  the  defendant,  Francois  J.  Robert,  annulling  the  act  of 
sale  of  the  twenty- third  of  March,  1869,  Irom  said  Francis  J.  Robert 
to  plaintiff,  passed  before  C.  V.  Foiilon,  notary,  and  that  plaintiff 
recover  of  defendant  twenty-three  hundred  dollars,  with  legal  inter- 
est thereon  from  judicial  demand,  plaintiff  paying  costs  of  appeal  and 
defendant  paying  costs  of  the  court  below. 

Rehearing  refused. 
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In  precise  terms,  act  No.  33  of  the  acts  of  1874,  makes  Metropolitan  Police  warrants  receiva- 
ble for  licenses  thronghoat  the  Metropolitan  Police  district,  and  the  relator  in  this  in- 
stance  clearly  has  the  right  to  pay  his  license  to  tbe  city  of  New  Orleans  in  the  warrants 
tendered  by  him. 

In  this  statute  there  is  no  longer  any  limitation,  as  before,  upon  the  receivability  of  Metro- 
politan warrants  for  licenses  throughout  the  Metropolitan  Police  district,  and  the  court 
can  not  decide  that  there  is  a  limitation  where  the  law  has  imposed  none. 

That  New  Orleans  received  in  settlement  ot  taxes  and  licenses  due  her  prior  to  the  enact- 
ment  of  the  statute  of  1874,  mure  than  the  aggregate  amount  of  her  apportionment,  is 
immaterial  to  the  issue  in  this  case.  If  she  received  more  than  the  law  required  her  to 
receive  and  suffers  an  inconvenience  on  account  thereof,  it  is  the  result  of  her  voluntary 
act. 

Like  every  other  holder  of  Metropolitan  Police  warrants,  she  can  present  the  excess  beyond 
the  j>ro  rata  apportioned  to  her,  to  the  Metropolitan  Police  Commissioners  for  payment 
out  of  the  money  collected  from  the  other  cities,  towns  and  parishes  comiMwlng  the 
Metropolitan  Police  district. 

There  is  no  force  in  the  objection  that  the  Louisiana  National  Bank  has  enjoined  the  city 
and  the  respondent  from  receiving  Metropolitan  Police  warrants  for  licenses,  because 
that  was  virtually  a  eonsent  Judgment,  and  the  rule  is,  such  Judgments  are  bindiqg  only 
on  the  parties. 

APPEAL  from  the  Superior  District  Coart,  parish  of  Orleans.    Haw- 
kins, J.    Hornor  d  Benedict ,  for  plaintiff  and  appellant.    B.  F. 
JoncLs,  city  attorn ej,  for  defendant  and  appellee. 

Wyly,  J.  The  relator,  who  was  owing  the  city  of  New  Orleans 
$750  for  his  license  to  carry  on  the  business  of  Pawn  Broker  for  the 
year  1875,  tendered  in  payment  certain  Metropolitan  Police  warrants 
issued  for  the  fiscal  years  1873  and  1874;  the  tender  was  refused,  and 
the  relator  applied  for  a  mandamus  to  compel  the  Administrator  of 
Finance  of  said  city  to  receive  said  warrants  in  payment  of  said 
license. 

The  court  granted  a  rule  nm,  and  at  the  trial  thereof  refused  the 
mandamus.     From  this  judgment  the  plaintiff  appeals. 

Act  No.  44  of  the  statutes  of  1869,  provides  that  all  warrants  issued 
in  p^tyment  of  the  salaries  of  of^cers,  employes  and  members  of  the 
Metropolitan  Police  under  act  of  fourteenth  of  September,  1868,  the 
act  establishing  the  Metropolitan  Police,  shall  be  receivable  for  all 
parish  and  municipal  taxes  and  licenses  in  the  parish  of  Orleans, 
Jefferson  and  St.  Bernard,  and  the  cities  of  New  Orleans,  Jefferson 
and  Carrollton;  '*  provided  that  the  aggregate  of  said  warrants  so 
received  in  each  current  year,  shall  not  exceed  the  amount  of  the 
apportdonment  made  by  the  Board  of  Metropolitan  Police  Commis- 
sioners, upon  such  city  or  parish  for  that  year."  The  act  also  provides 
a  penalty  against  any  parish  or  municipal  officer  for  refusing  to  receive 
sucb  warrants  for  taxes  as  therein  provided. 
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Act  41  of  the  acts  of  1870,  provideB  that  all  warrants,  checks  or 
orders^  issaed  by  the  Secretary  and  approved  by  the  president  of  the 
Board  of  Police  Commissioners  in  payment  of  the  salaries  of  the  offi- 
cers, employes  and  members  of  the  Metropolitan  Police,  and  all  war- 
rants issued  or  that  may  hereafter  be  issued,  signed  and  approved  as 
aforesaid,  ''  shall  be  and  they  are  hereby  made  receivable  for  all  par- 
ish and  municipal  licenses,  taxes  and  debts  due,  or  to  become  due,  to 
the  parishes  of  Orleans,  Jefferson,  St.  Bernard,  and  the  cities  New 
Orleans,  Jefferson  and  CarroUton  -,  provided  that  the  aggregate  of  said 
warrants,  checks,  or  orders  so  received  in  each  current  year  shall  not 
exceed  the  amount  of  the  apportionment  made  by  the  Metropolitan 
Police  Commissioners  upon  said  parish  or  city  for  that  year." 

The  act  also  provides  a  penalty  against  any  parish  or  municipal  offi- 
cer for  refusing  to  receive  said  warrants,  checks  or  orders  as  provided 
in  payment  of  taxes  and  licenses. 

The  warrants  tendered  by  the  relator  were  issued  under  this  statute 
and  were  drawn  for  expenses  incurred  during  the  fiscal  years  1873  and 
1874.  And  on  them  is  indorsed:  *'This  warrant  is  receivable  for  all 
licenses,  taxes  and  debts  due  and  to  become  due  to  the  parishes  of 
Orleans,  Jefferson  and  St.  Bernard,  and  the  cities  of  New  Orleans  and 
CarroUton,  up  to  the  amount  of  the  apportionment  assessed  by  the 
Board  of  Metropolitan  Police  Commissioners  against  said  parishes  or 
citieB  respectively  on  sixteenth  October,  1872,  for  the  fi.scal  year  ending 
September  30,  1873." 

Although  New  Orleans  had  taken  up  in  settling  with  her  taxpayers 
warrants  largely  in  excess  of  the  apportionment  assessed  to  her  dur- 
ing the  years  1869,  1870,  1871  and  1872,  and  warrants  she  could  not 
have  been  compelled  to  receive  because  in  excess  of  the  apportion* 
ment  for  tliose  years,  she  did  not  take  up  warrants  aggregating  the 
apportionment  assessed  to  her  by  the  Metropolitan  Police  Commis- 
sioners for  the  fiscal  years  1873  and  1874.  Under  the  act  of  1870  the 
city  could  have  been  compelled  to  receive  the  warrants  in  question, 
evidencing  the  police  expenditures  for  said  years,  because,  during  that 
period  she  had  not  taken  up  warrants  to  the  amount  of  the  apportion- 
ment, however  largely  in  excess  of  apportionment  she  had  taken  up 
warrants  during  previous  years. 

Tbe  law  in  force  at  the  time  made  these  warrants  receivable  for  all 
licenees,  taxes  and  debts  due  to  each  of  the  parishes  and  cities  in  the 
Metropolitan  Police  district;  **  provided  that  the  aggregate  of  war- 
rants, checks  or  orders  so  received  in  each  current  year  shall  not 
exceed  the  amount  of  the  apportionment  made  by  the  Metropolitan 
Police  Commissioners  upon  said  parish  or  city  for  that  year." 

The  law,  however,  has  been  changed.    In  1874  the  General  Assem- 
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bly  passed  act  No.  33,  which  requires  each  of  the  cities  and  parishes 
eomposing  the  Metropolitan  Police  district  to  levy  and  collect  a  special 
tax,  as  estimated  and  apportioned  by  the  Metropolitan  Police  Com- 
missiooers,  for  the  support  ot  the  Metropolitau  Police  force  for  the 
year  in  which  said  estimate  and  apportionment  is  made.    The  act  also 
proyides :  **  thfft  in  the  tax  levied  for  Metropolitan  Police  purposes 
payment  shall  be  made  and  received  in  lawful  money  of  the  United 
States  only,  and  it  shall  be  unlawful  to  receive  in  payment  of  said  tax 
SDy  warrants  or  evidence  of  indebtedness  of  any  kind  whatever  -,  pro- 
Tided  that  Metropolitan  Police  warrants  issued  by  the  Board  of  Police 
Commissioners  for  the  payment  of  salaries  and  expenses  of  the  police 
department  incurred  prior  to  the  year  1874,  shall  be  receivable  in  full 
for  all  taxes  due  the  cities  of  New  Orleans  and  CarroUton,  and  the 
town  of  Kennerville  and  the  parishes  of  Jefferson  and  St.  Bernard 
prior  to  the  first  day  of  January,  1874,  except  tax  for  interest  on  the 
bonded  debt,  the  public  school  tax  and  city  park  tax,  and  for  all 
licenses  and  debts  other  than  taxes  due  the  said  cities,  towns  and  par- 
ishes composing  the  Metropolitan  Police  district,  due  or  to  become 
due  as  provided  by  existing  laws,  until  the  said  outstanding  Metro- 
politan Police  warrants  shall  all  be  absorbed,  and  that  the  warrants 
so  received  shall  be  credited  to  the  several  cities,  towns  and  parishes 
composing  the  Metropolitan  Police  district  pro  rata  against  the  appor- 
tionments made  by  the  board  of  police  commissioners  for  the 'fiscal 
years  prior  and  up  to  January  1, 1874,  after  which  tUey  shall  be  turned 
over  to  the  treasurer  of  the  Board  of  Police  Commissioners  to  be  by 
him  canceled  and  destroyed  under  supervision  of  said  board." 

This  law  is  unambiguous.  It  requires  a  special  tax  to  be  levied  and 
collected  in  cash  throughout  the  Metropolitan  Police  district  to  sup- 
port the  Metropolitan  Police  department.  It  makes  the  outstanding 
police  warrants  receivable  for  taxes  due  the  cities  towns  and  parishes 
composing  the  Metropolitan  Police  district,  prior  to  the  year  1874, 
except  certain  special  taxes,  **  and  for  all  1  censes  and  debts  other  than 
taxes  due  the  said  cities,  towns  and  parishes  composing  the  Metropoli- 
tan Police  district,  due  or  to%ecome  due  as  provided  by  existing  laws, 
until  the  said  outstanding  Metropolitan  Police  warrants  shall  all  be 
absorbed.*'  ♦«♦•♦♦ 

In  precise  terms  this  statute  makes  Metropolitan  Police  warrants 
receivable  for  licenses  throughout  the  Metropolitan  Police  district,  and 
the  relator  clearly  has  the  light  to  pay  his  license  to  the  city  of  New 
Orleans  in  the  warrants  tendered  by  him.  Prior  to  the  enactment  of 
this  law  these  warrants  were  receivable  for  taxes,  licenses  and  debts 
due  to  the  cities  towns  and  parishes  composing  the  Metropolitan  Police 
district,  provided  the  aggregate  of  warrants  so  received  in  each  cur- 
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reDt  year  shall  not  exceed  the  apportionment  made  by  the  Metropoli- 
tan Police  Commissioners  upon  said  parish  or  city  for  that  year. 

In  the  law  before  us,  liowever,  there  is  no  limitation  upon  the  re- 
ceivability  of  Metropolitan  Police  warrants  for  licenses  throughout  the 
Metropolitan  Police  district.  And  the  court  can  not  decide  that  tlere 
is  a  limitation  where  the  law  has  imposed  none. 

That  New  Orleai  s  received  in  eettlement  of  taxes  and  licenses  due 
her  prior  to  the  enactment  of  this  law,  more  than  the  aggregate  amount 
of  her  apportionment,  is  a  matter  quite  immaterial  to  the  issue  in  this 
case.  If  she  received  more  than  the  law  required  her  to  receive,  and 
suffers  an  inconvenience  on  account  thereof,  it  is  the  result  of  her  vol- 
utary  act.  Like  every  other  holder  of  Metropolitan  Police  warrants, 
she  can  present  the  excess  beyond  the  pro  rata  apportioned  to  her,  to 
the  Metropolitan  Police  Commissioners,  for  payment  out  of  the  money 
collected  from  the  other  cities,  towns  and  parishes  composing  the 
Metropolitan  Police  district.  For  the  years  these  warrants  were  issued 
adequate  apportionments  were  assessed  by  the  Metropolitan  Police 
Commissioners  against  each  of  the  municipal  corporations  composing 
the  Metropolitan  Police  district.  If  on  final  settlement  with  the  Met- 
ropolitan Police  Commissioners  it  shall  appear  that  certain  municipal 
corporations  of  the  district  have  taken  up  all  the  warrants,  and  others 
in  lieu  of  warrants  have  paid  in  the  cash,  those  holding  warrants  in 
excess  of  apportionment  can  demand  and  receive  the  money.  In  re- 
ceiving warrants,  as  New  Orleans  has  heretofore,  beyond  the  require- 
ments of  the  law,  an  inconvenience  may  result,  but  none  of  the  disas- 
trous consequences  or  losses  suggested  by  the  learned  counsel  for  the 
city  can  befall  the  municipal  corporation  of  New  Orleans.  There  is 
no  force  in  the  objection  that  the  Louisiana  National  Bank  has  enjoin- 
ed the  city  and  the  respondent  from  receiving  Metropolitan  Polioe 
warrants  for  licenses ;  because  as  we  have  seen,  that  was  virtually  a 
consent  judgment,  and  the  rule  is  such  judgments  are  binding  only  on 
the  parties. 

After  virtually  consenting  to  the  injunction,  the  respondent  and  the 
city  of  New  Orleans  ought  not  to  be  allowed  to  set  it  up  as  a  plea  for 
a  palpable  dereliction  of  duty  to  the  injury  of  third  parties. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annalled, 
and  it  is  decreed  that  the  mandamus  be  made  peremptory,  respondent 
paying  costs  of  both  courts. 

Rehearing  refused. 
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State  of  Louisiana  ex  rel.  Warner  Van  Norden  v.  The  Mayor 
AND  Administrators  of  the  City  of  New  Orleans. 

Aecording  to  the  provisions  of  the  several  statntes  of  the  Legislature  creating  and  regu- 
lating the  duties  of  the  drainage  commissioners  for  the  city  of  New  Orleans,  to  whose 
rights  and  dnties  the  respondents  have  sncceeded,  It  is  the  ministerial  dnty  of  the  re- 
spondents to  collect  the  assessments  and  Judgments  for  drainage  taxes,  in  time  to  meet 
the  payment  of  the  warrants  to  be  issued  to  the  Mississippi  and  Mexican  G-ulf  Ship 
Canal  Company,  by  the  Administrator  of  Accounts  for  work  done  by  said  company,  and  a 
mandamus  will  lie  to  compel  the  performance  of  this  duty. 

At  to  the  objection  that  the  relator  could  not  acquire,  and  the  Mississippi  and  Mexican  Gulf 
Ship  Canal  Company  could  not  assign  their  franchises  to  him,  it  is  one  which  the 
respondents  are  without  interest  to  raise.  The  transfer,  whether  in  pledge  or  in  full 
property  made  to  him  by  said  company,  has  been  recognized  by  the  Legislature  in  act  39 
of  the  acts  of  1874,  proposing  an  amendment  to  the  constitution  limiting  the  debt  of  the 
city  of  New  Orleans,  and  it  is  now  a  part  of  the  organic  law  of  the  State.  After  such  a 
transfer,  thus  recognized  by  the  State,  the  respondents  can  certainly  raise  no  ejection 
to  said  transfer. 

APPEAL  from  the  Superior  District  Coart,  parish  of  Orleans.  Baw^ 
Una,  J.  Lcteey  dt  BuiUr,  Wm.  H.  Hunt,  Bice  dt  Whitaker,  Alfred 
Shaw,  for  relator  and  appellee.  B.  F.  Jonas,  city  attorney,  Samuel  P. 
Blane,  assistant  city  attorney,  for  respondents  and  appellants. 

Wtlt,  J.  This  is  a  mandamas  proceeding  to  compel  respondents  to 
eoUect  the  drainage  taxes  for  the  first,  second,  third  and  foarth  drain- 
age districts  of  the  city  of  New  Orleans,  and  to  compel  them  to  issae 
writs  of  fieri  facias  on  the  judgments  rendered  on  the  homologation  of 
the  tableau  of  assessments,  or  the  assessment  rolls  of  each  and  all  of 
the  aforenamed  districts,  as  required  by  act  30  of  acts  of  1871,  and  pre- 
vious acts  in  regard  to  the  drainage  of  the  city  of  New  Orleans. 

The  court  granted  a  rule  nisi,  and  at  the  trial  made  the  mandamus 
peremptory,  so  far  as  to  require  the  respondents  to  issue  writs  of  fi>eri 
faeias  and  collect,  as  provided  by  law,  casli  sufficient  to  pay  for  the 
work  now  done  under  ace  30  of  the  acts  of  1871,  to  wit:  the  sum  of 
978,358.    From  this  judgment  the  respondents  have  appealed. 

The  preamble  of  act  30  of  the  acts  of  1871,  entitled  ''An  Act  to  pro- 
vide for  the  drainage  of  New  Orleans,"  is  the  following : 

*'  Whereas,  the  proper  and  efficient  drainage  of  the  city  of  New  Or- 
leans is  of  paramount  importance  to  the  sanitary  and  commercial 
interests  of  the  city,  as  also  to  the  State  of  Louisiana ;  and,  whereas, 
the  Mississippi  and  Mexican  Gulf  Sliip  Canal  Company  are  prepared 
to  immediately  undertake  the  work  with  the  only  kind  of  machinery 
adapted  thereto  and  now  ready  for  use,  and  to  prosecute  the  same 
with  energy  and  economy  to  completion ;  therefore  be  it  enacted,"  etc. 
Sections  one,  two,  three,  four  and  five  authorize  and  empower  the 
Miaai&dippi  and  Mexican  Gulf  Ship  Canal  Company  to  build  certain 
protection  levees  and  to  make  certain  canals  required  for  the  drainage 
of  Ne^"  Orleans. 
32 
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Section  six  makes  it  the  duty  of  the  board  of  administrators,  imme- 
diately after  tbe  passage  of  this  act,  to  eause  the  lines  of  the  protection 
levees  and  the  canals  specified  in  the  various  sections  of  this  act  to  be 
located,  and  requires  said  board  to  build  and  run  all  pumps  and  drain- 
ing machines  necessary  to  lift  the  drainage  water  from  said  canals 
over  into  Lake  Pontchartrain,  and  to  keep  the  water  in  the  canals  in 
process  of  excavation  at  the  proper  level  for  the  work  of  excavation. . 

Section  seven  provides  '*that  said  Mississippi  and  Mexican  Gulf 
Ship  Canal  Company  shall  be  required  to'  have  ready,  within  fifteen 
days  after  the  passage  of  this  act,  machinery  of  sufficient  power  to 
excavate  at  least  twenty-five  thousand  cubic  yards  per  month,  and  to 
move  the  same  the  distance  required  to  build  the  protection  levees, 
and  to  increase  as  soon  as  practicable  their  machinery  to  the  capacity 
of  at*least  fifty  thousand  cubic  yards  per  month." 

Section  eight  provides  "that  at  the  end  of  every  month  the  city 
surveyor  shall  examine  the  work  done  by  said  company  during  said 
month,  and,  upon  measurement  of  the  width  and  depth  of  the  canal, 
canals  or  parts  of  canals  dug,  and  protection  levees  built,  shall  certify 
the  number  of  cubic  yards  excavated  and  the  number  of  cubic  yards  of 
protection  levees  built  during  said  month ;  and  on  presentation  of  said 
certificate  to  the  administrator  of  accounts  he  shall  draw  a  warrant  or 
warrants  on  the  administrator  of  finance  at  fifty  cents  per  cubic  yard 
in  payment  of  the  work  done.  These  warrants  it  shall  be  the  duty  of 
the  administrator  of  finance  to  pay  on  presentation  to  him." 

By  section  nine  it  was  enacted  *'that,  in  order  to  provide  funds  for 
the  payment  of  the  work  to  be  done  by  the  said  company  the  three 
boards  of  draining  commissioners  for  the  drainage  districts  ot  Orleans 
and  Jefferson,  established  under  the  acts  of  March  18,  1858,  of  March 
17,  1859,  and  the  several  amendments  thereto,  and  any  and  all  other 
person,  persons,  or  corporations,  who  may  have  them  in  possesaion, 
shall  transfi^r  to  the  board  of  administrators  of  New  Orleans  all  moneys, 
assessments,  and  claims  of  drainage,  in  their  hands,  or  under  their 
control,  all  titles  to  real  estate,  all  books,  plans,  tableau s,  judgment 
in  favor  ot  commissioners,  the  office  furniture  of  said  commissioDers, 
a  true  statement  of  the  claims  of  said  commissioners  against  the  city, 
to  be  adjudicated  and  settled  out  of  the  money  collected  by  the  city, 
and  everything  pertaining  to  said  drainage  districts :         *         *  * 

Provided,  that  all  money  or  moneys  received  by  the  board  of  admin- 
istrators from  the  said  commissioners,  from  the  collection  of  claims  for 
drainage  now  due,  from  the  collection  of  drainage  assessments,  and 
from  any  of  the  sources  of  revenue  contemplated  by  the  provisions  of 
this  section  of  this  act,  be  placed  to  the  credit  of  the  Mississippi  and 
Mexican  Gulf  Ship  Caual  Company,  and  held  as  a  fund  to  be  applied 
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only  to  the  drainage  of  New  OrleaoB  and  CarrolltoD,  in  accordance 
with  the  provisions  of  this  act ;  and  that  all  property,  not  money,  so 
received,  shall  be  held  in  trust  for  the  '  payment  of  said  Mississippi 
and  Mexican  Gulf  Ship  Canal  Company.'  '*  *  *  *  By  this  same 
section  it  is  farther  provided :  ''  That  the  board  of  administrators  be 
and  they  are  hereby  aathorized  and  directed  to  collect  from  the  holders 
of  property  within  the  said  districts  the  balance  due  on  the  assess- 
ments, as  shown  by  the  books  of  the  first,  second  and  third  drainage 
districts,  under  acts  of  March  18, 1858,  March  17,  1859,  and  the  several 
Bupplementary  and  amendatory  acts  thereto,  which  said  assessments 
are  hereby  confirmed  and  made  exigible  at  such  time  and  in  such  man- 
ner as  the  board  j|f  administrators  may  designate ;  provided,  that  the 
said  board  shall  collect  the  assessments  herein  authorized  in  time  to 
provide  for  the  payment  of  the  warrants  to  be  issued  to  the  said  com- 
pany at  the  date  of  their  issue;  also  to  make  assessments  of  two  mills 
per  superficial  loot  in  those  parts  of  the  three  draining  districts,  as 
existing  under  and  created  by  acts  of  March  18,  1858,  and  March  17, 
1859,  and  amendments  thereto,  and  on  such  other  lands  as  are  brought 
within  the  protection  levees  contemplated  by  this  act  where  no  assess- 
ments have  been  made ;  and  to  execute  and  enforce  the  same,  as  pro- 
vided for  by  the  several  acts  of  .the  Legislature  creating  and  regulating 
said  board  of  draining  commissioners."  «  «  «  ♦ 

Considering  the  provisions  of  this  statute  and  the  acts  of  the  Legis- 
lature creating  and  regulating  the  duties  of  the  drainage  commission- 
ers, to  whose  rights  and  duties  the  respondents  have  succeeded,  we  are 
of  opinion  that  it  is  the  ministerial  dutj-  of  the  respondents  to  collect 
the  assessments  and  judg^iients  for  drainage  taxes  in  time  to  meet  the 
payment  of  the  warrants  to  be  issued  to  the  Mississippi  and  Mexican 
Gulf  Ship  Canal  Company  by  the  Administrator  of  Accounts  for  work 
done  by  said  company;  and  that  a  mandamus  will  lie  to  compel  the 
performance  of  this  duty.    We  think  the  court  did  not  err  in  making 
the  mandamus  peremptory  so  tar  as  to  require  the  respondents  to  issue 
writs  of  fieri  fadoa  on  the  judgments  for  drainage  assessments,  and  to 
collect  an  amount  sufficient  to  pay  relator  for  the  warrants  issued  by 
the  Administrator  of  Accounts,  and  for  the  work  now  done  under  act 
30  of  the  acts  of  1871.    As  to  the  objection  that  the  relator  could  not 
acquire,  and  the  Mississippi  and  Mexican  Gulf  Ship  Canal  Company 
coald  not  assign  their  franchises  to  him,  we  will  remark  that  it  is  an 
objection  the  respondents  are  without  interest  to  raise.    The  transfer, 
whether  in  pledge  or  in  full  property,  made  to  him  by  said  company, 
has  been  recognized  by  the  Legislature  in  act  22  of  the  acts  of  1874, 
proposing  an  amendment  to  the  constitution,  limiting  the  debt  of  the 
eaty  of  Kew  Orleans,  and  it  is  now  a  part  of  the  organic  law  of  this 


500  SUPREME  COURT  OF  LOUISIANA, 


State  ex  rcl.  Van  Korden  v.  The  Mayor  and  Admiuistrators  uf  the  city  of  New  Orleans. 

State.  After  tlie  transfer  has  thus  been  recognized  by  tbe  State,  the 
respondents  c:m  certainly  raise  no  objection  to  it.  They  mast  perform 
tbeir  ministerial  duties,  and  the  relator,  as  the  transferee  in  ph  dge  of 
the  franchises  of  the  Mississippi  and  Mexican  Gulf  Ship  Canal  Com- 
pany, can  compel  them  by  mandamus  to  do  so. 

Judgment  affirmed. 

Mr.  Justice  Morgan  took  no  part  in  this  decision. 


HowKLL,  J.,  dissenting     There  is  no  provision  of  the  law,  in  my 
opinion,  which  makes  it  the  ministerial  duty  of  the  Mayor  and  Ad- 
ministrators of  New  Orleans  to  issue  writs  of  fieri  facias  or  cause  tlioni 
to  be  issued.    The  act  of  1871,  so  far  as  it  refers  to  tills  subject  (sec.  9), 
enacts  "  that  the  Board  of  Administrators  be  and  arc  hereby  anther- 
ized  and  diiected  to  collect  from  the  holdirs  of  property  within  tbe 
said  districts  the  balance  on  assessments,  as  shown  by  the  books  of 
the  first,  second  and  third  drainage  districts,  under  acts  of  March  18, 
1858,  that  of  March  17,  1859,   and   the  several  supplementary  and 
amendatory  acts  thereto,  which  said  assessments  are  hereby  confirm- 
ed and  made  exigible,  at  such  time  and  in  such  manner  as  the  Board 
of  Admiuistrators  may  designate ;  provided,  that  the  said  board  shall 
collect  the  assessments  hereiu  authorized  in  time  to  provide  for  the 
payment  of  the  warrants  to  be  issued  to  the  said  company  at  the  date 
of  their  issue  -,  also  to  make  assessments  of  two  mills  per  Buperficial 
foot  in  those  parts  of  the  three  draining  districts,  as  existing  under 
and  created  by  the  acts  of  March  18,  1&«58,  and  of  March  17, 1859,  and 
amendments  thereto,  and  on  such  other  lands  as  are  brought  within 
tbe  protection  levees  contemplated  by  this  act,  where  no  assessments 
have  been  made  ;  and  to  execute  and  enforce  the  same,  as  provided  for 
by  the  several  acts  of  the  Legislature,  creating  and  regulating  said 
boards  of  draining  commissioners ;"  and  provided  further,  that  all  tbe 
money  received  by  the  said  board  from  all  the  sources  contemplated 
by  this  act  shall  be  placed  to  the  credit  of  the  Mississippi  and  Mexican 
Gull  Ship  Canal  Company,  and  held  as  a  fund  solely  for  tbe  drainage 
of  New  Orleans  and  Carroll  ton,  and  all  property,  not  money,  so  re- 
ceived, shall  be  held  in  trust  for  the  payment  of  the  said  company  and 
ultimately  for  the  benefit  of  New  Orleans,  if  not  needed  for  drainage. 

A  reference  to  the  other  laws  mentioned  shows  that  a  discretion  was 
conferred  on  the  several  boards  of  commissioners,  just  as  is  conferred 
on  the  Board  of  Administrators  by  this  act  of  1871.  It  is  made  their 
duty,  certainly,  to  execute  and  enforce  the  several  assessments;  bat 
as  provided  for  by  the  law  and  at  such  time  and  in  such  manner  as 
they  may  designate,  the  time  to  be  so  as  to  pay  the  warrants  to  b« 
p»sued  by  the  company.    They  are  also  empowered  in  certain  con  tin- 
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gencieB  to  parcLase  the  property  sold  for  the  said  assessments.  All 
these  provibions  of  the  law  clearly  show  to  my  mind  that  while  cer- 
tain daties  are  imposed  on  the  Board  of  Administrators,  whi*-h  they 
should  faithfully  perform,  they  are  vested  with  some  discretion  as  to 
the  manner  of  discharging  those  duties.  They  may  find  that  if  execu- 
tions are  issued  the  property  will  have  to  be  bought  by  the  city,  aa 
they  are  directed  to  do  in  certain  cases,  in  order  to  bring  the  nmonnt 
of  the  judgment  as  required  by  the  law,  and  that  would  not  provide- 
the  money  to  meet  the  warrants.  And  when  they  call  upon  the  clerk, 
of  the  inferior  court  to  issue  the  writs  of  fieri  facias  (for  they  them- 
selves can  not  do  it),  that  officer  may  decline  for  some  reason  beyond 
the  control  of  the  Board  of  Administrators,  and  then  the  latter  would 
have  to  be  compelled  by  mandamus  to  apply  for  and  obtain  at  all 
events  a  mandamus  to  compel  the  clerk  to  issue  the  requiied  writs  of 
fieri  facias.  It  is  not  every  duty  imposed  on  a  public  officer  that  can 
he  enforced  by  mandamus.  I  can  not  think  this  is  a  case  for  a  man- 
damns,  and  therefore  dissent. 


No.  4 100. 
Maurice  N.  Bowman  et  als.  v.  The  City  op  Nkw  Orleans. 

Where  eertain  parties,  whoeo  claims  did  not  exceed  five  hundred  dollars,  united  with  others 

whose  claims  exceeded  that  sum  for  each  one  of  them  and  sued  the  city  of  New  Orleans 

for  several  thousand  dollars ; 
Held — That  having  united  in  one  suit  for  convenience  and  economj-,  and  now  desiring  to 

sever,  they  can  not  thus  he  permitted  to  deprive  the  city  of  New  Orleans  of  the  benefit 

of  an  appeal,  and  that  their  motion  to  dismiss  can  not  prevail 
If  the  proprietor  below  erects  a  dam  or  any  other  thing  which  obstructs  the  natural  drainn^e 

of  the  estate  above,  he  can  bo  compelled  to  remove  the  obstruction  and  to  pay  dama>;es 

sastained  on  account  thereof. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Cooley, 
J.     C,   W.  Besan^oUf  for  plain tiflfs  and  appellees.    H.  H,  Walsh, 
assistant  city  attorney,  B,  F.  Jonas,  city  attorney,  tor  defendant  and 

appellaot. 

On  Motion  to  Dismiss. 

• 

KfiKNARD,  J.  This  case  is  before  us  on  a  motion  to  dismiss,  made 
by  the  following  parties,  plaintiffs,  in  whose  favor  judgments  were  ren- 
dered bj  the  court  below  for  various  sums,  none  of  which  exceeded 
five  haodred  dollars,  to  wit:  Africa  Williams,  Caesar  Small,  Lazarus 
Young,  Pen  nil  Small,  Joseph  Jackson,  Charles  Small,  Spencer  Allen, 
and  Harriet  Morgan. 

The  above  named  parties  united  with  sundry  other  plaintiffs  whose 
claims  exceeded  five  hundred  dollars  each,  and  sued  the  city  of  New 
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Orleans  for  several  thousand  dollars.  They  nnited  in  one  suit  for 
their  convenience  and  economy,  and  now  desire  to  sever,  to  deprive 
the  city  of  the  benefit  of  an  appeal. 

The  alleged  damage  seems  to  have  arisen  from  oue  and  the  same 
caase,  to  wit,  from  the  closing  np  by  the  city  of  certain  outlets  for 
water  in  the  embankment  known  as  Camp  Parapet. 

The  city  is  entitled  to  consider  the  total  amount  prayed  for  in  the 
petition  as  the  amount  claimed  from  her  for  one  alleged  unlawful  act ; 
this  amount  largely  exceeds  five  hundred  dollars.  Heirs  of  Ballio  v. 
Prudhomme  et  al.,  8  N.  S.  338.  In  the  case  of  the  State  ex  rel.  Mnr- 
taugh  et  als.  v.  Judge  Eighth  District  Court,  No.  3445  of  the  docket  of 
this  court,  lately  decided,  the  reasoning  of  the  court  sustains  this  view. 

Motion  to  dismiss  denied. 


On  the  Merits. 

Wyly,  J.  Plaintiffs  allege  that  they  are  farmers,  and  their  farms 
are  situated  above  and  in  the  vicinity  of  a  large  embankment  in  the 
parish  of  Jefferson,  known  as  Camp  Parapet,  being  a  fortification 
commenced  by  the  Confederate  authorities  and  completed  by  the 
Federal  troops  during  the  late  war;  that  said  embankment  runs 
from  the  Mississippi  river  to  the  high  land,  known  as  the  Metairie 
Ridge ;  that  through  this  embankment  were  several  outlets  or  open- 
ings to  allow  the  water  naturally  to  drain  from  their  places  to  the 
lands  below ;  that  in  April,  1871,  the  city  of  New  Orleans  illegally 
caused  these  openings  to  be  closed,  obstructing  the  drainage  of  their 
lands  and  causing  the  loss  of  their  crops  by  the  overflow  of  rainwater ; 
that  by  this  unlawful  act  they  have  been  entirely  deprived  of  drain- 
age to  their  lands,  and  they  have  sustained  the  losses  of  which  they 
complain. 

They  pray  for  damages,  and  that  the  city  of  New  Orleans  be  com- 
pelled to  remove  said  obstructions.  There  was  judgment  as  prayed 
for,  and  the  defendant  appeals.  The  evidence  shows  that  the  city  of 
New  Orleans  caused  the  obstruction  to  the  drainage  of  plaintiffs* 
lands,  and  they  sustained  the  damages  of  which  they  complain.  The 
embankment,  known  as  Camp  Parapet^  is  in  the  parish  of  Jefferson, 
and  beyond  the  limits  of  the  city  of  New  Orleans.  No  authority  was 
given  by  the  police  jury  of  the  parish  of  Jefferson  for  the  closing  of 
the  openings  in  said  embankment  allowing  the  rainwater  falling  on 
the  lands  above  to  flow  naturally  upon  those  below. 

Article  660  of  the  Revised  Code  provides  that  *'  it  is  a  servitude  due 
by  the  estate  situated  below  to  receive  the  waters  which  run  naturally 
from  the  estate  situated  above,  provided  the  industry  of  man  has  not 
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beeii  need  to  create  that  servitude.  The  proprietor  below  is  not  at 
liberty  to  raise  any  dam,  or  make  any  othfer  work,  to  prevent  this  run- 
niog  of  the  water."    •    •    » 

If  the  proprietor  below  erects  snch  dam  or  obstructs  the  natural 
dnunage  of  the  estate  above,  he  can  be  compelled  to  remove  the  ob- 
Btraction  and  to  pay  damages  sustained  on  account  thereof.  19  La. 
351;  Revised  Code  2815 ;  4  An.  440 ;  12  An.  15. 

The  city  of  New  Orleans,  having  authorized  the  illegal  act  of  her 
agents,  is  in  no  better  position  than  any  other  person,  and  is  respon- 
sible for  the  losses  sustained  by  the  plaintiffs  on  account  thereof. 

Judgment  affirmed. 


No.  4379. 
Smith  &  McKenna  v,  Edwin  Chables. 

The  motion  to  dismise  the  appeal  of  Glover  Sc  Odendahl,  on  the  groond  that  the  court  is 
wltiiont  Jnrisdiotion  beoanse  the  amount  in  oontroversy  is  below  five  hundred  dollars, 
must  be  overruled,  the  proceedings  in  the  case  being  considered  in  the  nature  of  a 
concursus. 

The  heir  being  considered  seized  of  the  succession  from  the  moment  of  its  being  opened,  the 
right  of  possession  which  the  deceased  had,  continues  in  the  person  of  the  heir,  as  if 
there  had  been  no  interruption,  and  independent  of  the  fact  of  possession,  and  each  of 
the  heirs  becomes  an  undivided  proprietor  of  the  effects  of  the  succession  for  the  part 
or  portion  ooming  to  him,  which  forms  among  the  heirs  a  community  of  property  as  long 
as  it  remains  undivided,  and  the  recording  of  a  Judgment  against  an  heir  must  be  held 
to  afiect  all  mortgageable  property  thus  owned  by  such  heir. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    LeaU' 
mont,  J.    J.  Magioni  and  T.  Qilmore  <&  Sons,  for  plaintiffs  and  ap- 
pellees.   Mandolpli^  Singletan  (&  Browne^  for  C.  H.  Lawrence  &  Co., 
.  and  Glover  &  Odendahl,  appellants.     Charles  F.  Olaiborne,  for  Vose 
Bros.    J,  J.  Finney,  for  Finney  &  Byrnes. 

On  Motion  to  Dismiss. 

Taliaferro,  J.  This  motion  is  made  on  the  ground  that  the  amount 
in  controversy  is  less  than  $500,  and  that  this  court  is  therefore  with- 
out jurisdiction. 

Smith  &  McKenna  sued  Charles  for  $686  92,  and  obtained  judgment 
for  $636.  Execution  was  issued  and  Charles'  interest  in  his  father's  sue* 
eession  was  seized  and  sold  for  the  sum  of  $1750.  A  rule  was  taken 
on  the  sheriff  to  show  cause  why  he  should  not  pay  over  to  the  plain- 
tiff the  amount  of  their  judgment  out  of  the  proceeds,  and  they 
made  parties  to  th^e  rule ;  several  other  creditors  of  Charles  having 
judgments  against  him  of  record,  among  them  Glover  &  Odendahl, 
the  appellants,  who  claimed  to  be  paid  in  preference  to  the  others  on 
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the  groand  of  priority  of  record.  Their  judgment  is  for  $251,  with  a 
small  amount  of  interest. 

The  judgment  on  the  rule  gave  precedence  to  three  of  the  creditors 
over  Glover  &  Odendahl,  decreeing  to  them  and  to  Lawrence  &  Co. 
the  remainder  pro  rata  after  the  first  three  creditors  were  paid.  From 
this  decree  Glover  &  Odendahl  aod  Lawrence  &  Co.  have  appealed. 
The  motion  is  made  to  dismiss  the  appeal  of  Glover  &  Odendahl. 

We  regard  these  proceedings  as  in  the  nature  of  a  concursuSy  and, 
therefore,  conclude  that  the  appellants  have  the  right  to  appeal.  3 
Rob.  5;  2  An.  189. 

It  is  ordered  that  the  motion  to  dismiss  be  overruled. 


On  the  Merits. 

Howell,  J.  The  material  facts  of  this  case  are,  that  Richard 
Charles  died  leaving  a  widow  and  six  children ;  he  made  a  will,  stating 
his  entire  estate  to  be  community,  gave  a  special  legacy  of  $2000  cash 
to  his  brother,  and  bequeathed  the  balance  of  his  estate,  real  and  per- 
sonal, in  equal  shares  to  his  six  children,  subject  to  the  usufruct  in 
favor  of  his  wife.  His  estate  was  Inventoried  at  $70,043,  of  which 
(62,600  was  immovable  and  $7443  movable  property.  The  defendant 
in  this  suit  becoming  indebted  to  different  parties,  judgments  were 
obtained  against  him  and  duly  recorded.  Executions  issued,  and  all 
his  right,  title  and  interest  in  and  to  the  succession  of  his  father  was 
sold  for  $1750  cash.  The  question  presented  and  argued  by  the  cred- 
itors is,  did  a  judicial  mortgage  attach  to  what  was  thus  soldT 

According  to  the  doctrine  in  Tureaud  v,  Gex,  21  An.  253,  the  mort- 
gage attached  to  all  the  mortgageable  property,  and  as  the  movable 
property  is  ot  insignificant  amoant  compared  with  the  immovable,  it 
seems  to  have  been  considered  unnecessary  to  fix  the  relative  propor- 
tions of  the  proceeds. 

As  said  in  the  case  above  cited :  The  heir  being  considered  seized 
of  the  succession  from  the  moment  of  its  being  opened,  the  right  of 
possession,  which  the  deceased  had,  continues  in  the  person  of  the 
heir,  as  if  there  had  been  no  interraption,  and  independent  of  the  fact 
of  possession  ;  and  each  of  the  heirs  becomes  an  undivided  proprietor 
of  the  effects  of  the  succession  for  the  part  or  portion  coming  to  him, 
which  forms  among  the  heirs  a  community  of  property  as  long  as  it 
remains  undivided.  C.  C.  936,  1214;  and  the  recording  of  a  judgment 
against  an  heir  was  held  to  affect  all  the  mortgageable  property  thua 
owned  by  such  heir. 

It  follows,  therefore,  that  the  claims  of  the  contesting  creditors  of 
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du)  defendant  in  this  suit  mast  be  paid  in  accordance  with  the  rank  of 
their  respective  mortgages. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversedt. 
and  ^at  the  proceeds  of  the  sale  herein  made  by  the  sheriff  and  now 
in  his  hands,  be  distributed  as  follows,  to  wit:  To  Glover  &  OdendahU 
1251  40,  with  legal  interest  from  second  of  October,  1871,  and  costs  of 
rait. 

To  Yose  Brothers,  $519  80,  with  five  per  cent,  interest  per  annum 
thereon  from  February  17,  1872,  until  paid,  three  dollars  and  sixty 
cents  costs  of  protest  and  costs  of  suit. 

To  Finney  &  Byrnes,  $228  84,  with  legal  interest  thereon  from  Oc- 
tober 7,  1871,  until  paid  and  costs  of  suit. 

To  C.  H.  Lawrence  &  Co.,  $828  76,  with  eight  per  cent,  interest 
from  thirty-first  January,  1872,  and  costs  of  suit. 

To  Smith  &  McKenna,  the  balance,  if  any,  after  paying  the  four  pre- 
ceding claims  in  their  order.  Costs  of  appeal  to  be  paid  by  the  plain- 
tiffs,  appellees. 

Rehearing  refused. 


No.  4350. 

The  New  Orleans  Canal  and  Banking  Company  et  al.  v.  The  City* 

OF  New  Orleans. 

The  motion  to  dismisa  the  appeal  made  by  each  of  the  two  plaiutiflfa,  ou  the  ground  that  air 
the  plaintiffs  were  not  made  parties  to  the  appeal,  can  not  prevail.  There  is  bat  one 
jndgnient  in  the  case,  for  which  an  appeal  was  granted  in  open  conrt  within  ten  days- 
after  the  rendition  of  the  judgment  and  at  the  same  term  of  conrt-  No  citation  was 
necessary  and  both  plaintiffs  were  made  parties  to  said  appeal,  taken  by  motion.  The 
fact  that  afterward  a  petition  for  an  appeal  was  tiled  did  not  affect  what  was  previously 
done. 

Act  No.  30  of  the  acts  of  1871,  entitled  "An  Act  for  the  drainage  of  New  Orleans"  does  not 
repeal  the  act  of  1858,  which  provides  for  leveeing,  draining  and  roclalmiug  swamps  in 
certain  portions  of  the  parishes  of  Orleans  and  Jefferson.    It  only  changes,  in  some* 
degree,  the  mode  by  which  the  drainage  is  to  be  accomplished  and  the  means  to  be 
applied,  but  the  act  itself  still  stands. 

The  main  reliance  of  the  plaintiffs  is,  that  the  lands  belonging  to  them  have  not  been  and 
will  not  be  benefited  bj'  the  drainage  works  which  are  now  in  progress.  But  this  allega- 
tion is  not  supported  by  the  testimony  of  the  witnesses. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.    Leau- 
mont,  J.    George  L,  Bright,  for  plaintiff  and  appellee.    B.  F.  Jona»,^ 
city  attorney,  for  defendant  aud  appellant. 

On  Motion  to  Dismiss. 

LuDBLiNG,  C.  J.  A  motion  to  dismiss  this  appeal  is  made  by  each* 
of  the  two  plaintiffs,  the  bank  and  George  L.  Bright,  on  the  grounds- 
that  all  the  plaintiffs  are  not  made  parties  to  the  appeal.    There  i&- 
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only  one  jadgment  in  the  case  from  which  an  appeal  was  granted,  in 
open  court,  within  ten  days  after  the  rendition  of  the  judgment,  and 
at  the  same  term  of  the  court.  No  citation  was  necessary,  and  both 
plaintiffs  were  made  parties  to  said  appeal,  taken  by  motion.  The 
fact  that  afterward  a  petition  for  an  appeal  was  filed,  did  not  affect 
what  had  been  previously  done. 
The  motion  to  dismiss  is  overruled. 


On  the  Merits. 

Morgan,  J.  In  1858  the  Legislature  passed  an  act  entitled ''  An 
Act  to  provide  for  leveeing,  draining  and  reclaiming  swamp  lands  in 
certain  portions  of  the  parishes  of  Orleans  and  Jefferson/'  Three 
draining  districts  were  established  by  this  act,  the  first,  second  and 
third. 

Plaintiff  owns  pioperty  comprised  within  the  second  district,  as  es- 
tablished by  law. 

Property  situated  within  the  districts  was  subject  to  a  tax.  Plain- 
tiff paid  the  tax  assessed  to  its  propeity,  under  a  judgment  obtained 
against  them,  amounting  to  over  $38^000. 

The  object  of  this  suit  is  to  recover  the  amount  of  that  tax.  The 
ground  upon  which  the  demand  rests  is  that  no  portion  of  their  land 
had  been  drained  up  to  the  year  1871,  when  the  Legislature  (act  No. 
30,  1871,  p.  75)  excluded  them  from  the  drainage  district.  The  act  in 
question  is  entitled  ''An  Act  for  the  drainage  of  New  Orleans." 

We  do  not  see  from  an  examination  of  this  act  that  it  repeals  the 
act  of  1858.    It  changes  in  some  degree  the  mode  by  which  the  drain 
age  is  to  be  accomplished,  and  the  means  to  be  applied  thereto,  but 
the  act  itself  still  stands. 

The  main  reliance  of  the  plaintiff  is,  that  the  lands  belonging  to  the 
bank  have  not  been,  and  are  not  to  be,  benefited  by  the  drainage 
works  which  are  now  in  progress.  But  the  testimony  of  the  witnesses 
shows  that  when  the  canals,  etc.,  now  in  process  of  construction  will 
have  been  completed,  plaintiff's  lands  will  be  drained.  If  this  be  so* 
and  we  order  the  defendant  to  return  the  money  which  has  been  re- 
ceived, the  result  would  be  that  plaintiff's  land  will  be  drained  at 
others'  expense.  We  do  not  think  that  the  law  authorizes  the  judg- 
ment which  was  rendered  in  plaintifi^s  favor. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 

LuDELiNG,  C.  J.    I  concur  in  the  decree. 
Rehearing  refused. 


NEW  ORLEANS,  MAY,  1875.  5W 

Barton  et  als.  v.  Hieks  et  aU. 


No.  5521. 
Nicholas  Burton  et  als.  v,  Charles  Hicks  et  als. 

Amotion  to  dismiss  an  appeal,  to  be  entertained,  mast  be  filed  within  three  Judicial  days 

after  the  retnm  day. 
A  defect  in  a  certificate  wonld  be  no  cause  to  dismiss  an  appeal,  the  fault  being  attributable 

to  the  officer  whose  duty  it  is  to  make  the  certificate. 
A  depaty  clerk  is  an  officer  known  to  the  law  uid  is  authorized  to  sign  certificates. 
On  tbe  trial  in  the  court  a  qua  the  defendants  severally  claimed  in  vain  the  right  to  challenge 
ten  jurors  under  the  act  of  1855.     If  it  was  ever  contemplated  that  several  plaintiflb 
claiming  different  offices,  could  unite  to  bring  one  suit  against  several  defendants,  it  is 
manifest  from  the  unambiguous  language  of  the  law  in  regard  to  contested  elections,  that 
each  defendant  would  have  the  right  which  was  claimed  and  which  was  refused. 
Ikkhg  as  true  what  the  defendants  admitted,  to  avoid  a  continuance :    "  That  the  election 
returns  of  the  parish  were  not  made  out  and  sworn  to  as  the  law  requires,  and  that  the 
ballots  for  ward  one  will  not  show  the  same  result  as  to  the  returns,  this  would  not  be 
laificient  to  defeat  the  parish  election.    It  has  been  often  decided  that  the  failure  to 
comply  with  the  directory  clauses  of  an  election  law  will  not  annul  an  election.    Courts 
can  not  affix  to  the  omission  a  consequence  which  the  Legislature  has  not  affixed. 
There  Ib  an  essential  difference  between  the  act  of  voting  and  the  police  provisions  to  secure 
the  evidence  of  the  act.    If  the  votes  be  deposited,  the  object  of  the  election  is  attained, 
and  its  validity  can  not  be  affected  by  the  non-observance  of  the  directory  provisions. 
If  the  sworn  statements  be  true,  that  the  ballots  and  returns,  in  the  ballot  boxes  which  were 
called  for  and  could  not  be  procured,  have  been  tampered  with  so  as  to  render  them 
unreliable  as  evidence,  the  result  of  the  election  as  ascertained  and  announced  by  the 
commissioners  of  election  at  each  precinct,  might  have  been  proved  by  the  next  best 
evidence  in  existence. 
The  irregularities  shown  by  the  evidence  to  have  existed,  resulted  from  a  want  of  information 
on  the  part  of  the  officers  of  the  election,  and  said  irregularities  do  not  in  any  manner 
affect  the  result  of  the  election  in  the  parish. 
The  fact  that  the  ballot  box,  at  one  precinct,  could  not  be  seen  by  those  voters  who  stood  near 

the  window,  can  not  be  a  cause  to  annul  the  election. 
The  law  does  not  authorize  an  election  to  be  set  aside,  except  for  fraud,  intimidation,  violence 
or  corruption,  at  or  befor^the  election,  and  then  only  when  such  Araud,  violence,  intimi- 
dation, etc.,  had  the  effect  to  change  the  result  of  the  election. 
It  is  not  shown  that  the  defendants  had  any  connection  with  the  irregularities  committed,  or 
with  any  acts  of  fraud,  or  violence,  if  any  were  perpetrated. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Car- 
roll. Hough,  J.  Jury  trial.  O.  H.  Farrar  and  JuUaa  Aroni, 
Montgomery  d  Delony,  for  plaintiffs  and  appellees.  Leonard  <&  Ken- 
nedy^  DeFranc  dk  Austin,  for  defendants  and  appellants. 

On  Motion  to  Dismiss. 

LuDELiNG,  C.  J.  A  motion  to  dismiss  this  appeal  has  been  made, 
on  tbe  ground  that  the  certificate  to  the  transcript  is  signe  I  by  the 
depaty  clerk.     Tbe  motion  is  refused  for  the  following  reasons : 

First — Because  tlie  motion  was  not  filed  within  three  judicial  days 
after  the  return  day.  17  An.  2J ;  18  An.  191 ;  19  An.  276;  20  An.  30 ; 
21  An.  329 ;  11  An.  545;  7  N.  S.  271. 

i^MoiNi— Because  a  defect  in  a  certificate  would  be  no  cause  to  dis- 
miss an  appeal,  the  fault  being  attributable  to  the  officer,  whose  duty 
it  is  to  make  the  certificate.    Revised  Statutes,  section  36. 

Third — Because  a  deputy  clerk  is  an  officer  known  to  the  law,  and 
h»  is  authorized  to  sign  certificates.  C.  P.  782 ;  3  An.  247,  Downs  v. 
Tarkington ;  15  La.  33,  Bank  of  Louisiana  v.  Watson. 
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On  the  Merits. 

LuDELiNG,  C.  J.,  Seven  persoDs,  who  were  candidates  on  the  snnie 
ticket  for  different  offices,  to  wit:  Nicholas  Barton  for  Bheriif,  M. 
Dabose  for  parish  jadge,  and  David  King,  C.  E.  Shearer,  Jackson 
Snelling,  Henry  Price,  and  John  Halloway  for  police  jury,  instituted 
this  suit  against  the  persons  who  were  candidates  for  said  offices  on 
the  other  ticket  at  the  election  in  Carroll  parish  in  November  last. 

They  allege  that  the  election  was  null  and  void,  ''because  of  the 
various  irregularities  and  illegalities  in  the  appointment  of  commis- 
sioners to  hold  the  election  in  the  manner  of  holding  it,  and  frauds 
committed  by  the  commissioners  at  the  various  polling  precincts,  and 
the  acts  of  other  persons,  interested  in  the  election,  in  violanon  of  the 
statutes  of  this  State  and  of  the  United  States,  known  as  the  enforce- 
ment act,  as  follows,''  to  wit : 

'* That  the  commissioners  were  not  selected  from  the  different  politi- 
cal.parties,  nor  were  they  of  good  standing;  that  said  commissioners 
did  not  take  the  oath  prescribed  by  law,  nor  did  they  examine  the 
ballot  boxes  before  commencing  to  receive  votes;  that  the  election 
in  ward.  No.  1  was  not  held  at  the  proper  place;  that  the  elec- 
tion in  said  ward  was  held  in  a  small  room  away  from  the  pub- 
lic view  of  the  voters;  and  a  large  number  of  the  ballots  or  votes 
cast  in  said  ward  were  not  placed  in  the  box  in  view  of  the  votern, 
nor  taken  from  their  haniTs  by  the  commissioner  receiving  the  ballots; 
that  the  commissioner,  Jackson,  who  received  the  ballots,  was  seen 
to  change  several  ballots  placed  in  his  hands,  and  deposit  in  the  box 
tickets  other  than  those  handed  him  by  the  voters ;  that  Cain  Sarttiin, 
a  candidate,  cast  several  different  ballots  at  said  elect.on  at  said  pre- 
cinct; that  the  tallv  sheets  of  the  votes  cast  at  said  election  were  not 
closed  and  signed  by  six  oVIock  the  day  following  the  election  ;  that 
the  same  were  changed  after  six  oVlock  on  said  day  and  made  differ- 
ent irom  what  they  were  first  made  up  atter  the  election ;  that  neither 
the  tally  sheets  nor  ballot  box  containing  the  ballots  ca^t  at  said  pre- 
cinct have  been  deposited  in  the  office  of  the  clerk  ot  the  district 
court,  although  Daniel  Jackson,  one  of  the  commissioners,  is  liinasolf 
oleik  of  said  court." 

They  further  charge  irregularities  and  fraud  at  the  other  prrcincts 
of  the  parish,  and  pray  that  the  election  be  declared  null  and  v<iid. 
And  they  further  pray  that  should  the  court  decide  that  the  election 
held  at  wards  four  and  five,  was  valid,  notwithstanding  the  irregulari- 
ties and  trauds  complained  of,  and  that  the  election  was  null  and  void 
at  all  the  other  precincts^;  that  in  that  event,  they  be  declared  elected 
to  the  various  offices  for  which  they  were  candidates. 
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Tbe  defeDdaiitH  severally  filed  exceptions,  stating  that  there  was  an 
improper  joiuder  ot  plaintiffs  and  defendants ;  that  several  different 
plaintiffs  were  claiming  different  things  from  different  defendants,  in 
the  some  suit.  Moss  further  pleaded  that  the  court  was  without  jurisdic- 
tiuD  raUone  maiericB  to  entertain  the  suit  as  to  his  office,  that  of  parish 
judge;  and  the  candidates  for  police  jury  severally  pleaded  to  the 
jurisdiction  of  the  court,  because  the  emoluments  of  the  office  did  not 
€xeeed  five  hundred  dollars. 

These  exceptions  were  overruled.  On  the  trials  the  defendants  sev- 
erally claimed  the  right  to  challenge  ten  jurors  under  the  act  of  1855. 
This  was  denied  them,  and  they  took  a  bill  of  exceptions  to  the  ruling. 
If  it  was  ever  contemplated  that  several  plaintiffs  claiming  different 
offices  could  unite  to  bring  ouq  suit  againsj  several  defendants,  it  is 
manifest  from  the  unambiguous  language  of  the  law  in  regard  to  con- 
tested elections,  that  each  defendant  would  have  the  right,  which  was 
claimed  and  refused  in  the  district  court.  Section  1429  of  the  Revised 
Statutes,  treating  of  the  trial  of  contested  election  cases,  declares 
that,  *'  in  empanneling  the  jury  each  party  shall  be  entitled  to  ten 
peremptory  challenges. '^ 

Another  bill  of  exceptions  was  taken  to  the  ruling  of  the  judge  a 
quo  refusing  to  permit  the  defendants  to  prove  by  parol  what  the 
actual  votes  were  which  were  cast  at  every  precinct  for  each  candi- 
date. The  circumstances  under  which  the  defendants  offered  the  parol 
proof  were  as  follows.  After  the  trial  had  commenced,  a  rule  was 
taken  on  the  clerk  of  the  court  to  produce  the  ballot  boxes  and  tally 
sheets,  which  section  13  of  tbe  act  of  1873  directs  shall  be  delivered 
to  the  clerk.  The  clerk  answered  that  they  were  not  in  his  posses- 
sion, but  in  the  possession  of  R.  R.  Anderson,  his  deputy. 

A  rule  was  then  taken  against  Anderson,  but  the  coroner's  returns 
show  that  he  could  not  be  found  in  the  parish,  and  that  he  had  gone 
to  New  Orleans.  Thereupon  the  plaintiffs  applied  for  a  continuance, 
lu  their  application  ior  a  continuance  they  swore  that  they  expected 
to  prove  by  the  production  of  said  ballot  boxes  that  the  ballots  and 
returns  had  been  so  tampered  with  that  no  election  can  be  declared  in 
aaid  parish  They  subsequently  made  another  affidavit,  in  which  they 
state  that  they  expect  to  prove  '*by  the  ballot  boxes  and  returns  *  * 
were  not  made  out  and  sworn  to  as  the  law  requires  ;  and  they  will 
not  show  the  same  result  as  the  ballots  in  the  boxes.*' 

To  avoid  a  continuance,  the  defendants  admitted  that  '*  the  returns 
made  out  for  the  last  election  in  this  parish  were  not  made  out  and 
sworn  to  as  the  law  requires,  and  the  ballots  in  the  boxes  for  ward 
No.  1  will  not  show  the  same  result  as  the  returns.'* 

It  seems  to  us  that  if  the  statements  in  the  affidavits  be  true  that 
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the  ballots  and  returns  in  the  ballot  boxes  called  for  have  been  tam- 
pered with  so  as  to  render  them  unreliable  as  evidence,  the  result 
of  the  election  as  ascertained  and  announced  by  the  commissioners  of 
election  at  each  precinct  might  have  been  proved  by  the  next  best 
evidence  in  existence. 

The  defendants  are  not  charged  with  the  irregularities  or  frauds 
complained  of  in  conducting  the  election  ;  nor  are  they  charged  with 
having  said  boxes,  nor  with  tampering  with  them.  Under  the  cir- 
cumstances, there  are  no  presumptions  against  the  defendants,  and 
they  had  the  same  right  that  plaintiffs  had  to  introduce  the  best  evi- 
dence, which  the  nature  of  the  case  admitted  of.  But  we  do  not  per- 
ceive that  the  refusal  of  the  judge  injured  the  defendants,  as  the  onoa 
of  proving  that  the  election  was  null  and  void,  or  that  they  were 
elected,  was  upon  the  plaintiffs,  and  they  have  introduced  no  evidence 
to  establish  fraud,  illegality  or  irregularity  at  the  election,  except  aa 
to  ward  No.  1  and  ward  No.  2,  besides  the  admissions  of  defendants 
made  as  above  stated.  But  they  do  not  allege  or  attempt  to  prove 
that  if  the  entire  vote  of  wards  two  and  one  were  thrown  out  they 
would  be  elected.  They  only  claim  that  this  result  would  be  attained 
if  all  the  wards  in  the  parish,  except  wards  Nos.  4  and  5,  were  reject- 
ed^ thereby  admitting  tliat  they  were  not  elected. 

As  already  stated,  the  only  evidence  offered  by  the  plaintiff  was 
the  admissions  aforesaid,  and  the  testimony  of  witnesses  as  to  "what 
occurred  in  relation  to  the  election  at  wards  Nos.  1  and  2. 

The  only  witness  offered  by  plaintiff  who  testified  in  regard  to  ward 
No.  2  is  F.  F.  Montgomery.  He  says :  *'  I  was  at  the  voting  precinct 
of  ward  No.  2  of  this  parish  on  the  second  of  November  last ;  the  tally- 
list  was  closed  and  signed  Tuesday  night  following  the  election,  be- 
tween eight  and  ten  o'clock  ;  I  was  a  commissioner  of  election  at  said 
precinct.  All  the  tally  sheets  and  ballots  were  locked  up  in  the  box 
after  counting  of  the  votes.  The  tally  sheets  were  not  signed  that 
night.  I  did  not  sign  the  tally  sheets  at  all.''  On  cross-examination 
he  said,  **  the  reason  I  did  not  sign  the  tally  sheets  that  night  was 
because  the  commissioners  did  not  think  the  law  compelled  them  to  do 
soj  it  was  not  on  account  of  any  unfairness  or  irregularity  in  the 
election  at  said  polling  precinct  at  the  time  of  closing  the  polls  that  I 
did  not  sign  them  ;  the  tally  list  was  correct  at  the  time  it  was  made 
out;  we  completed  the  list  some  time  Tuesday  night  following  the 
election  between  ten  and  eleven  o'clock ;  I  won't  be  positive  about  the 
time,  but  it  was  after  dark  ;  the  election,  the  counting  of  the  ballots, 
and  the  making  out  of  the  tally  lists  at  said  precinct  was  fair  while  I 
was  present }  there  were  no  frauds  or  irregularities  in  the  voting  or 
counting  of  votes  and  making  out  of  tally  sheets  at  said  precinct  so 
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ftras  I  know;  if  there  had  been  aDj,  I  would  have  been  apt  to  have 
koowD  it,  for  I  watched  very  closely." 

When  recalled,  he  stated :  '*  The  commissioners  did  not,  while  I 
waawith  them,  make  out  a  list  of  all  the  persons  voted  for,  the  offices 
for  which  they  were  voted  for,  the  number  of  voces  received  by  each, 
and  sign  and  swear  to  the  same;  I  never  did  sign  such  a  list ;  I  don't 
know  that  the  box  containing  the  ballots  and  tally  lists  was  deposited 
with  the  clerk  of  the  district  court;  we  counted  the  votes  aird  made 
a  record  of  what  each  man  received,  and  put  clown  the  names  of  each 
candidate  and  the  offices  for  which  they  were  voted,  and  the  number 
of  votes  each  man  received ;  there  were  three  such  tally  lists  as  above 
described  made  out  by  the  commissioners ;  on  closing  the  polls  each 
commissioner  swore  to  the  number  of  votes  polled  ;  they  did  not  swear 
to  the  returns  above  described  in  my  presence.'' 

It  is  manifest  that  no  court  could  hold  that  the  election  at  that  pre- 
cinct was  illegal,  null  and  void. 

In  regard  to  what  occurred  at  ward  No.  1,  the  facts,  as  disclosed  by 
the  evidence,  appear  to  be  that  the  commissioners  of  election  opened 
the  polls  at  the  door  of  a  small  house ;  that  a  rail,  which  was  placed 
across  the  door  to  keep  the  voters  from  pressing  against  the  table,  upon 
which  the  ballot  box  stood,  was  broken-  by  the  pressure  of  the  crowd, 
and  the  commissioners  found  it  necessary  to  receive  the  ballots  at  a 
window  of  the  same  house.  This  window  was  between  five  and  a  half 
and  seven  feet  high.  Rhodes,  a  witness,  swears  the  exnct  height  to  be 
five  feet  nine  inches.  That  when  the  voter  stood  at  the  window  he 
could  not  see  the  ballot  box  ;  but  he  could  see  the  commissioners,  and 
the  box  was  in  full  view  of  those  who  stood  a  short  distance  from  the 
window.  It  appears  the  officers  of  election  and  some  of  the  candidates 
on  both  sides,  were  inside  the  house,  near  the  ballot  box.  It  further 
appears  that  those  who  desired  to  handed  their  ballots  with  their  regis- 
tration papers  to  the  commissioner,  who  received  them,  and  that  the 
oallots  were  deposited  in  the  ballot  box.  It  appears  further  that  a 
large  number  of  persons  voted  by  putting  their  ballots  and  registra- 
tion papers  at  the  end  of  sticks  and  thus  reached  over  the  heads  of 
those  who  stood  between  them  and  the  window.  The  witnesses  are 
not  agreed  about  the  number  who  thus  voted.  One  witness  says  about 
seventy-five,  and  another  witness  says  about  one  hundred  and  eleven. 

D.  S.  Vinson,  a  witness,  swears  as  follows :  "  I  observed  nothing 
wrong,  except  the  voting  on  sticks,  and  that  was  a  new  style  to  me ; 
those  voting  on  sticks  were  standing  a  distance  from  the  window  and 
reaching  over  the  heads  of  others,  who  were  close  up  to  the  window : 
I  would  have  tried  to  vote  in  this  way  myself,  if  I  could  have  got  a 
stick ;  those  voting  on  a  stick  appeared  to  be  in  a  hurry  to  vote." 
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P.  B.  Rbodea  teAtified  as  follows:  '*I  was  one  of  the  commisaionen 
of  election  at  tlie  voting  precinct  No.  1  of  this  parish,  at  the  last 
general  election  ;  N.  Burton  was  there  daring  the  day;  I  did  not  hear 
him  make  any  objections  to  the  way  the  election  was  condacted;  I 
heard  him  say  four  days  after  the  election  that  the  election  was  fairly 
conducted,  except,  in  his  opinion,  I  made  a  mistake  of  eleven  ballots 
in  counting  o£f  against  him,  and  two  persons  that  were  not  allowed 
*to  vote,  he  thought  would  have  voted  for  him  if  they  had  been  allowed 
to  vote.  He  made  no  objection,  at  the  election,  or  after  the  count- 
ing of  the  votes,  that  1  heard;  the  exact  hight  of  the  window  where 
the  ballot  box  was  placed  is  five  feet  nine  inches ;  no  one  was  com- 
pelled to  vote  on  sticks ;  those  persons  who  were  anxious  to  vote  for 
fear  of  not  having  time  to  vote,  got  sticks  and  placed  their  ballots  on 
the  ends  of  them,  and  handed  them  up  to  the  commissioner;  the 
-smallest  man  that  I  know  of  could  vote  by  handing  liis  ballot  up  to 
the  commissioners  with  his  hand." 

This  testimony  is  corroborated  by  S.  J.  G-albreth,  S.  P.  Austin,  W. 
W.  Banham  and  E.  Meyer,  and  is  not  contradicted  in  any  material 
parts  by  any  witness. 

E.  M.  Spann  testifies  that  he  was  a  commissioner  at  ward  No.  1. 
He  says :  *'  Mr.  Jackson  and  myself  came  to  Providence  with  the  first 
ward  box  and  deposited  said  box  in  the  clerk's  office ;  the  clerk  of  the 
court,  Mr.  Jackson,  gave  me  his  receipt  for  the  box;  we  then  went 
over  to  Mr.  Lockey's  office,  and  I  believe  Mr.  Jackson  gave  him  a  copy 
of  the  returns ;  Mr.  Lockey  then  demanded  the  box,  and  Mr.  Jackson 
and  myself  both  refused  to  give  said  box  to  him."  *  *  I  left  him 
-and  Lockey  talking  about  the  box,  and  I  went  down  stairs ;  I  saw  Mr. 
Jackson  afterward  and  asked  him  what  he  had  done  with  the  box,  and 
be  told  me  he  had  deposited  it  with  Mr.  Anderson  for  safe  keeping, 
•and  held  his  receipt  for  the  same;  this  was  Wednesday,  after  the  elec- 
tioD,  about  ten  o'clock ;  the  tally  lists  of  ward  one  was  in  the  box ;  the 
•ballots  were  in  the  box  also." 

E.  Meyer  swears  he  was  Deputy  United  States  Supervisor  at  said 
precinct ;  I  assisted  in  making  out  a  list  of  the  votes  cast ;  the  tally 
list  was  closed  and  signed  about  seven  o'clock  Tuesday  evening;  I 
left  two  of  the  tally  sheets  with  the  commissioners  and  I  kept  one ;  I 
was  present  from  the  time  of  my  arrival  until  closing  of  the  polls ;  was 
4tt  the  box  all  the  time,  except  about  half  an  hour  at  two  different 
times ;  I  watched  the  progriess  of  the  election  closely ;  had  there  been 
Any  fraud  or  malpractice  in  depositing  the  ballots  in  the  box  I  would 
Lave  seen  it ;  there  was  no  fraud  nor  malpractice  in  the  voting,  so  far 
AS  I  know  of;  I  did  not  see  Mr.  Jackson  put  in  any  wrong  ballot^  ex- 
<^ept  that  one  voter  handed  up  on  a  stick  two  tickets  with  his  registra- 
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don  paper,  which  dropped  on  the  floor,  and  Jackson  pat  in  only  one 
of  the  two ;  one  of  the  tickets  was  a  red  and  one  was  a  white  one,  and- 
he  ptft  in  the  red  ticket. 

'Mr.  Jackson  swears  that  '^the  election  was  carried  on  fairer  than  I 
erer  Baw  it  before;  Mr.  Barton,  tbe  candidate  for  sheriff,  was  present 
doring  the  entire  day,  he  was  in  the  room  all  the  time ;  I  heard  no 
complaint  made  by  him  whatever ;  he  was  there  when  we  commenced 
ooanting  the  votes  niitil  we  closed  and  signed  one  of  the  tally  lists, 
2toA  afterward  erased  his  name." 

This  is  the  sam  and  sabstance  of  the  testimony  on  the  sabject  of 
voting  with  sticks  aiid  at  the  high  window,  and  of  the  irregalarities  at 
said  election,  except  the  testimony  of  two  witnesses  offered  by  the 
plaintiffs  in  regard  to  other  illegalities. 

Henry  Atkius  testifies  as  follows :  I  saw  one  man  cast  more  than 
one  ballot  on  that  day;  he  cast  three  to  my  knowledge,  and  I  asked 
bim  why  he  did  it,  and  he  said  he  was  doing  it  for  some  other  persons. 

On  cross-examination  J  he  states :  ''The  man  who  voted  several 
times  was  Cain  Sartain ;  Cain  Sartain  told  me  they  were  for  other  per- 
sons; of  these  ballots  the  commissioners  called  names  and  passed 
back  the  registration  papers,  and  did  not  call  Cain  Sartain's  name }  I 
banded  in  tickets  the  same  as  Sartain  and  the  commissioners  refused 
ontil  I  called  their  remembrance  to  Sartain,  and  they  then  allowed 
me  to  do  the  same ;  I  was  a  candidate  on  the  opposite  ticket." 

Cssar  Johnson  testified  :  *'  I  saw  ballots  handed  np  very  high ;  I 
eonld  not  see  where  they  went  to  with  the  papers  that  were  returned 
baek ;  some  had  money  returned  with  them  ;  some,  had  one,  some  had 
two,  and  some  three  bills ;  I  heard  two  cry  out,  Oh,  Jackson  green- 
backs ;  and  when  the  papers  came  back  they  had  greenbacks  with 
them."  If  testimony  so  absurd  and  incredible  could  demand  any 
notice,  it  is  sufficient  to  say  that  it  is  contradicted  by  nearly  every 
witness  who  testified  in  regard  to  what  occurred  at  that  precinct.  Mr. 
Barton,  one  of  the  plaintiffs,  was  at  that  precinct  and  near  the  box, 
and  he  has  testified  in  this  case,  but  he  does  not  say  a  word  about 
bribery;  his  testimony  is  in  substance  that  he  saw  Mr.  Jackson 
change  one  vote,  and  that  the  window  was  six  feet  ten  inches  high 
where  he  measured  it. 

It  is  evident  from  the  foregoing  evidence  that  the  irregularities 
shown  thereby  resulted  from  a  want  of  information  on  the  part  of  the 
olBcers  of  the  election,  and  that  said  irregularities  did  not  in  any  man- 
ner affect  the  result  of  the  election. 

In  regard  to  ward  two  the  irregularities  seem  to  be  that  one  of  the 
commissioners  did  not  sign  the  returns,  because  he  thought  it  was  not 
aeeeseary,  and  the  correctness  of  the  returns  were  not  sworn  to  in  the 
83 
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presence  of  all  the  commissioDera  and  the  ooonting  of  the  votes  was 
not  completed  within  twenty-four  hours  after  the  election. 

At  ward  one  the  voting  on  sticks  and  at  a  high  window,  where  the 
voter  had  to  reach  up  to  hand  his  ballot  to  the  commissionery  was  cer- 
tainly novel }  but  the  excuse  for  this  is  given  in  the  foregoing  evi- 
dence, and  the. evidence  leaves  no  doabt  on  our  minds  that  the  ballots 
were  fairly  deposited  in  the  ballot  box,  that  no  fraud  was  perpetrated 
at  the  election,  and  that  the  votes  were  honestly  counted. 

The  fact  that  the  ballot  box  could  not  be  seen  by  those  voters,  who 
stood  near  the  window,  can  not  be  a  cause  to  annul  the  election.  In 
Angustin  v.  Eggleston,  12  An.  366,  this  court  said :  '*  The  mere  podtloD 
of  an  election  box,  without  any  resulting  iigury,  does  not  avoid  ha 
election.'' 

Now,  conceding  what  the  defendants  admitted,  to  avoid  a  contina- 
ance,  that  '*  the  returns,  made  out  for  the  election  in  this  parish,  were 
not  made  out  and  sworn  to  as  the  law  requires,  and  that  the  ballots 
for  ward  one  will  not  show  the  same  result  as  the  returns,  can  that 
defeat  an  election  in  the  parish  t  It  has  been  often  decided  that  the 
£Eulare  to  comply  with  the  directory  clauses  of  an  election  law  will  not 
annul  an  election.  Courts  can  not  affix  to  the  omission  a  consequence 
which  the  Legislature  has  not  affixed.  9  An.  577 ;  10  An.  732;  act  of 
1873,  p.  15. 

There  is  an  essential  difference  between  the  act  of  voting  and  the 
police  provisions  to  secure  the  evidence  of  the  act.  If  the  votes  be 
deposited,  the  object  of  the  election  is  attained,  and  its  validity  can 
not  be  affected  by  the  non-observance  of  the  directory  provisions.  13- 
An.  301. 

The  act  of  1873,  No.  98,  provides  for  the  punishment  of  those  who 
violate  its  provisions,  and  the  criminal  courts  of  the  State  have  cogniz- 
ance of  such  matters.  The  law  does  not  authorize  the  election  to  be 
set  aside,  except  for  fraud,  intimidation,  violence  or  corruption,  at  or 
before  the  election,  and  then  only  when  such  fraud,  violenoe,  intimida- 
tion, etc.,  had  the  effect  to  change  the  result  of  the  election.'*  Errors 
of  judgment  are  inevitable }  but  fraud,  intimidation  and  violence  the 
law  can  and  should  protect  against.''  Cooley's  Limitations,  621.  The 
same  author  says:  *'When  an  election  is  thus  rendered  irregular, 
whether  the  irregularity  shall  avoid  it  or  not  must  depend  generally 
upon  the  effect  the  irregularity  may  have  had  in  obstructing  the  com- 
plete expression  of  the  popular  will,  or  the  production  of  satiafiMtory 
evidcDce  thereof.  Election  statutes  are  to  be  tested  like  other  statutes, 
but  with  a  leaning  to  liberality,  in  view  of  the  great  public  purposes 
which  they  accomplish;  and  except  where  they  speciffcally  provide 
that  a  thing  shall  be  done  in  the  manner  indicated  and  not  otherwise. 
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their  proviaions,  designed  merely  for  the  information  and  guidance  of 
the  officers,  must  be  regarded  as  directory  only,  and  the  election  will 
not  be  defeated  by  a  fail  are  to  comply  with  them,  provided  the  irrega- 
larity  has  not  hindered  any  one  who  was  entitled  from  exercising  the 
right  of  suffrage,  or  rendered  doabtfal  the  evidences  from  which  the 
rosolt  was  to  be  declared."  618.  And  it  was  said  in  People  v.  Cook, 
14  Barb.  259,  and  8  N.  8.  67,  "  that  any  irregolarity  in  conducting  an 
election  which  does  not  deprive  a  legal  voter  of  his  vote,  or  admit  a 
diflqnalifled  voter  to  vote,  or  cast  uncertainty  on  the  result,  and  has 
not  been  occasioned  by  the  agency  of  a  party  seeking  to  derive  a  bene- 
fit from  it,  should  be  overlooked  in  a  proceeding  to  try  the  right  to  an 
office  depending  on  such  election.  This  rule  is  an  eminently  proper 
one,  and  it  furnishes  a  very  satisfactory  test  as  to  what  is  essential 
aod  what  is  not  in  election  laws.  And  when  a  party  contests  an  elec- 
tion on  the  ground  of  these  or  any  similar  irregularities,  he  ought  to 
vrer  and  be  able  to  show  that  the  result  was  affected  by  them.'* 
Cooley's  C.  Lim.  619 ;  13  An.  175. 

The  plaintiffs  do  not  allege  that  they  were  elected;  they  do  not 
s^ege  or  attempt  to  prove  that  the  irregularities  complained  of 
changed  the  result  of  the  election,  and  when  the  defendants  offered  to 
prove  what  the  actual  vote  was  at  each  precinct  in  the  parish,  as 
shown  by  the  count  of  the  votes  at  the  polls,  the  plaintiffs  objected  on 
the  ground  that  the  ballot  boxes  were  not  produced,  and  this  objection 
vaa  sustained,  notwithstanding  the  facts  that  the  plaintiffs  had  alleged 
in  their  petition  that  the  ballot  boxes  had  not  been  returned  tp  and 
kept  in  the  clerk's  office  as  directed  by  law,  and  that  plaintiffs  had 
sworn  that  the  ballot  boxes  had  been  so  tampered  with  and  the  bal* 
lots  80  changed  or  altered  as  to  render  them  unreliable. 

Jndge  Cooley  says :  *'  If,  however,  the  ballots  have  not  been  kept 
aa  required  by  law,  and  surr<^nnded  by  such  securities  as  the  law  has 
prescribed  with  a  view  to  their  safe  preservation  as  the  best  evidence 
of  the  election,  it  would  seem  that  they  should  not  be  received  in 
eyidence  at  all,"  etc.,  625.    14  Mich.  320, 

The  rejection  of  other  evidence  -on  account  of  the  absence  of  the 
ballots,  which  would  not  be  legal  evidence  if  in  court,  was  certainly 
Tsry  strange. 
The  conclusion  we  have  come  to  renders  it  unnecessary  to  pass  upon 

the  exceptions  of  the  defendants. 

It  is  therefore  ordered  and  adjudged  that  the  verdict  of  the  jury  be 
set  aside,  that  the  judgment  of  the  lower  court  be  annulled,  and  that 
the  pUuntiflh'  suit  be  dismissed  with  costs. 


MoBOAK,  J.,  dissenting.    The  uncontradicted  statement  of  Mn  Far* 
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TBXj  ooe  of  tbe  connsel  for  the  appellees  Id  the  brief,  is  that  the  record 
was  filed  on  Saturday;  that  he  soaght  to  examiDe  it  on  Monday,  when 
he  fonnd  it  had  been  taken  oat  of  the  clerk's  office,  and  that  it  was 
not  returned  until  more  than  three  judicial  days  after  the  return  day. 

The  custom  of  allowing  counsel  to  take  the  records  of  cases  pending 
an  appeal  from  the  clerk's  office  is,  in  my  opinion,  a  vicious  one;  bat 
as  it  has  been  tolerated  by  the  court,  I  do  not  think  that  it  should  pre- 
judice a  party's  rights.  The  appellee  can  not  discover  what  irregu- 
larities there  are  in  a  transcript  unless  he  has  access  to  the  transcript. 
Tbe  ruling  of  the  court,  in  my  opinion,  so  long  as  this  practice  con- 
tinues to  be  tolerated,  gives  to  every  appellant  the  power  to  prevent 
his  appeal  being  dismissed.  He  controls  the  record  until  the  day  upon 
which  he  is  forced  by  law  to  file  it.  He  then  files  it.  Under  the  im- 
plied consent  of  the  court,  he  removes  it  immediately.  He  does  not 
return  it  until  three  judicial  days  have  elapsed.  It  may  be  filled  with 
irregularities  and  illegalities,  and  yet  the  appellee's  motion  to  have  it 
dismissed  will  not  be  listened  to  because  he  speaks  too  late. 

It  seems  to  me  that  the  court  which,  by  its  tolerance,  permits  an 
appellee  to  be  placed  in  such  a  position,  should  turn  a  deaf  ear  to  the 
appellant,  under  such  a  state  of  facts,  when  he  says  that  the  motion 
to  dismiss  was  not  made  in  time. 

I  do  not  propose  to  cavil  at  the  ruling  of  the  majority  upon  the 
second  and  third  grounds,  which  they  assign  for  refusing  to  dismiss 
the  appeal.  The  questions  involved  are,  in  my  opinion,  too  serious  to 
allow,  their  being  shuffled  off  upon  mere  technicalities.  I  prefer  to 
take  them  as  I  find  them,  and  to  express  my  opinion  upon  them  as  I 
think  they  should  be  decided  upon  the  principles  of  law  and  right. 

And  for  the  same  reason  I  pass  over  the  question  as  to  the  mi^oin- 
der  of  parties ;  the  exceptions  filed  by  tbe  defendants,  the  question 
of  their  having  been  waived  by  their  answers,  and  the  right  claimed 
by  them  to  challenge  ten  jurors  each. 

It  is  to  be  observed  that  the  defendants  do  not  pretend  that  the  elec- 
tion was  conducted  in  strict  compliance  with  the  requirements  of 
the  law.  They  deny,  it  is  true,  the  allegations  in  the  petition,  bat 
they  only  aver  that  the  election  was  **  substantially  legal  and  fair  in 
every  respect." 

In  my  opinion  it  was  illegal  and  foul  from  the  beginning  to  the  end. 
The  law  provides  that  it  shall  be  the  duty  of  the  commissioners  of 
election  to  receive  the  ballots  of  all  legal  voters  who  shall  offer  to 
vote,  and  deposit  the  same  in  the  ballot  box  to  be  provided  for  that 
purpose;  the  commissioners  are  to  deposit  the  ballot  of  each  voter  in 
the  ballot  box  in  full  view  of  the  voter  himself.  Acts  1873,  section  9 
p.  17.    In  all  cases  the  vote  of  the  person  offering  to  vote  is  to  be 


NEW  ORLEANS,  MAY,  1875.  517 


Barton  et  ftls.  v.  Hioks  et  aU. 


taken  from  the  hand  of  the  voter  by  one  of  the  commissioners  of  elec- 
tion; neotion  10.  The  votes  are  to  he  coanied  by  the  commissioners 
at  each  voting  place  immediately  after  closing  the  election,  and  with- 
out moving  the  boxes  from  the  place  where  the  votes  were  received, 
and  the  conn  ting  must  be  done  in  the  presence  of  any  bystander  or 
citizen  who  may  be  present  These  provisions  of  the  law  ar^  not  only 
directory,  they  are  peremptory,  and  they  were  enacted,  I  think,  in 
order  that  the  people  should  be  assured  of  a  fair  ballot,  a  fair  county 
and  an  honest  return. 

Now  what  are  the  facts  Y    In  so  far  as  poll  No.  1  at  least  is  con-^ 
cemed,  the  commissioners  of  election  occupied  a  room  the  window  of 
which  was  more  than  six  feet  from  the  ground.     It  was  through  this 
viiidow  that  the  ballots  were  handed  to  the  commissioners.    The 
window  itself  was  barricaded  with  slats,  ruuning  up  and  down,  some 
three  inches  apart.    A  very  large  number  of  the  ballots  were  handed 
to  the  commissioners,  attached  by  the  voters  to  a  long  pole ;  no  voter 
who  was  on  the  outside  of  the  room  could  deposit  his  own  ballot  in 
the  box  provided  for  that  purpose,  or  see  that  it  was  deposited  there ; 
inatanoes  occurred  where  voters,  when  they  handed  up  their  ballots, 
called  out  for ''greenbacks"  in  return,  and  got  them;  the  greenbacks 
replacing  the  ballot  on  the  end  of  the  pole.    A  majority  of  the  court 
sfems  to  consider  that  this  portion  of  the  testimony  is  absurd  and 
incredible,  and  that  it  is  contradicted  by  nearly  every  witness  who 
testified  in  regard  to  what  occurred  at  that  precinct ;  I  have  examined 
the  testimony  of  every  witness  whose  evidence  is  in  the  record,  and  I 
do  not  find  it  contradicted.    If  denied  at  all,  it  is  a  negative  denial, 
that  is,  the  witness  did  not  see  it.    Certainly,  witnesses  testify  that 
every  thing  was  regular ;  that  the  election  was  a  fair  one,  and  that 
every  thing  was  conducted  properly.    But  the  position  of  the  ballot 
box,  the  manner  of  voting,  etc.,  is  testified  to  by  every  witness,  and 
when  men,  tell  me  that  every  thing  was  fair,  and  in  the  same  breath 
say  that  two  opposing  cadidates  each  voted  several  times,  under  the 
pretense  that  they  were  voting  other  persons^  ballots,  and  that  one 
did  it  because  the  other  did,  I  put  no  faith  in  their  notions  of  fairness. 
Ind  when  commissioners  of  elections,  under  whose  eyes  such  proceed- 
ings were  carried  on,  tell  me  that  there  were  no  irregularities  at  their 
polls,  I  am  forced  to  say  that  I  do  not  believe  them.    A  majority  of  the 
court  seems  to  think  that  these  were  mere  irregularities  resulting  from 
a  want  of  information  on  the  part  of  the  officers  of  the  election.    In 
my  opinion  they  are  criminalities  for  which  they  should  be  punished, 
aod  which  renders  their  acts  void. 

When  the  polls  closed  the  votes  were  not  counted  according  to  law. 
The  ballot  boxes  in  which  the  ballots  were  placed,  were  given  to  the 
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clerk  of  the  coart,  their  proper  castodian.  On  the  trial,  plaintiff  ob- 
tained  a  aubpena  duees  teoum  ap(yi  the  olerk  ordering  him  to  prodnoe 
them.  He  answered  that  they  were  not  in  his  possession ;  that  he  had 
giyen  them  to  R.  R.  Anderson,  a  special  deputy  appointed  by  him  for 
that  purpose.  A  sabpena  then  issned  to  Anderson,  the  retam  upon 
which  was  that  he  coald  not  be  found.  When  this  return  was  made, 
plaintiffs  moved  for  a  continuance.  Thereupon  the  defendants  admit- 
ted ^'  that  the  returns  made  out  for  the  last  election  in  this  parish  were 
not  made  out  and  sworn  to  as  the  law  requires,  and  the  ballots  in  the 
boxes  from  ward  No.  1  will  not  show  the  same  results  as  the  returns." 
Plaintiffs  rested  their  case.  Defendants  thep  attempted  to  prove  the 
result  of  the  election  by  parol,  and  in  order  to  lay  a  foundation  there- 
for examined  David  Jackson,  who  swore  that  he  had  made  diligent 
search  for  the  boxes  and  returns,  but  had  not  succeeded  in  finding 
them ;  that  he  had  looked  in  the  only  place  where  he  had  any  idea  they 
could  have  been  placed;  that  he  had  inquired  of  different  parties 
whether  they  knew  any  thing  about  where  the  ballot  boxes  and  re- 
turns were,  and  that  he  had  done  every  thing  since  the  commence- 
ment of  the  trial  to  get  the  boxes  and  returns.  Now  Jackson  was  the 
clerk  of  the  court,  and  was  by  law  the  custodian  of  these  ballot  boxes 
and  returns.  He  had  himself  given  them  to  Anderson.  On  his  cross- 
examination  he  says  he  supposes  they  were  in  Anderson's  possession, 
and  that  he  had  not  asked  Anderson  for  them  since  the  commence- 
ment of  the  suit.  Thus  it  appears  that  he  asked  every  one  about 
them  except  the  only  man  in  whose  keeping  they  had  been  put.  The 
possession  by  Anderson  of  these  boxes  was  the  possession  of  Jackson, 
and  I  think  it  was  trifling  with  the  court  to  say  that  he  could  not  pro- 
duce them  or  cause  them  to  be  produced.  There  was  a  process  by 
which  the  defendants,  after  his  testimony  was  given,  could  have  forced 
the  production  of  these  boxes.  They  did  not  see  fit  to  avidl  them- 
selves of  it,  and  they  were  not,  I  think,  entitled  to  resort  to  second- 
ary evidence.  Indeed,  what  object  would  they  have  in  producing 
boxes  which,  according  to  their  own  admissions,  would  show  that  the 
returns  were  not  properly  made.  And  what  becomes  of  their  asser- 
tion that  the  election  was  a  fair  one  in  the  face  of  their  admission  that 
the  ballots  in  the  boxes  of  ward  No.  1  would  not  show  the  same  re- 
sults as  the  returns. 

In  my  opinion  these  admissions  destroy  the  defendants'  case.  How 
is  the  result  of  any  election  to  be  known  except  by  the  returns  of  the 
proper  officers  appointed  for  that  purpose  Y  And  who  can  say  that  a 
fair  election  has  been  held  when  it  is  admitted  that  the  ballots  cast 
would  not  show  the  same  result  as  the  returns  t  I  am  not  here  con- 
tending that  every  irregularity  in  the  conduct  of  an  election  will  nullify 
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the  eleetioii,  or  that  a  police  law  with  regard  to  the  manner  in  which 
an  election  is  to  be  held,  if  nnconetitntional,  vitiates  the  election* 
▼hich  was  the  question  before  the  coart  in  Sander's  case.  18  An.  d01« 
Nor  do  I  contest  the  principle  laid  down  in  Cooley  and  cited  by  the 
Chief  Jnstice  in  his  opinion,  that  election  statutes  are  to  be  tested  like 
other  statutes,  but  with  a  leaning  to  liberality,  in  view  of  the  great 
pablio  purposes  which  they  accomplish,  but  I  do  say  that  where  the 
law  specifically  provides  that  an  election  shall  be  held  in  a  particular 
manner  and  not  otherwise,  as,  in  my  opinion,  the  election  laws  of  this 
State  do^  it  must  be  held  in  accordance  with  the  law,  and  that  if  the 
ballots  have  not  been  kept  as  required  by  law,  and  surrounded  by 
SQch  securities  as  the  law  has  prescribed  with  a  view  to  their  safe  pre^ 
servation  as  the  best  evidence  of  the  election,  it  is  impossible  to  de« 
termine  who  of  the  candidates  before  the  people  were  legally  elected. 
Here  it  is  admitted  that  the  requirements  of  the  law  were  not  complied 
with. 

A  jury,  taken  from  the  body  of  the  people  and  selected  according  to 
law,  themselves  forming  a  portion  of  the  voters  of  the  parish,  have 
declared  that  there  was  no  legal  election  in  the  parish,  and  the  testi- 
mony in  the  record  satisfies  me  that  their  conclusion  was  a  just  and 
proper  one. 

I  think  the  judgment  of  the  district  court,  which  sets  aside  the 
election,  should  be  affirmed. 

Wtly,  J.    I  dissent  in  this  case,  and  will  file  my  reasons  hereafter. 
Behearing  refused. 


No.  5271. 
City  of  New  Orleans  v.  The  People's  Insurance  Company. 

Seeaue  the  defendant  is  required  to  pay  a  license,  it  is  no  reason  why  property  owned  by  it 
ahoold  not  be  taxed  like  other  property  of  the  city  of  New  Orleans. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  JETott;- 
hinSf  J.  8,  P.  Blane,  assistant  city  attorney,  for  plaintiff  and  ap- 
pellee.  Braughn,  Buck  d  IHnlcelspielf  for  defeDdant  and  appellant. 

Wyly,  J.  The  defendant,  the  People's  Insurance  Company,  appeals 
from  the  judgment  obtained  against  it  by  the  City  of  New  Orleans  for 
9957  for  taxes  on  its  capital  for  the  year  1873. 

The  defense  is  that  there  is  no  law  or  ordinance  authorizing  the  tax 
on  the  capital  stock  of  an  insurance  company,  and  if  any,  it  is  uncon- 
ttitutional. 

Article  118  of  the  constitution  requires  taxation  to  be  equal  and  uni- 
form, and  it  specially  authorizes  the  General  Assembly  to  exempt  from 
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taxation  property  aotaally  uaed  for  charoh,  school  or  charitable  par* 
poses.  This  special  authority  to  exempt  property  ased  for  certain 
porposesi  has  been  held  by  this  court  to  carry  with  it  an  implied 
inhibition  from  exempting  from  taxation  property  used  for  other  pur- 
poses, that  is  to  say,  property  not  actually  used  for  church,  school  or 
charitable  purposes. 

We  find  in  the  record  authority  for  collecting  the  tal,  and  that 
authority  is  not  repugnant  to  the  constitation.  Because  the  defendant 
is  required  to  pay  a  license,  is  no  reason  why  property  owned  by  it 
should  not  be  taxed  like  other  property  by  the  city  of  New  Orleans. 
See  City  of  New  Orleans  t;.  Salamander  Insurance  Company,  25  Afi. 
650. 

Judgment  affirmed. 


No.  57a3. 
T.  S.  Serrill  V,  The  Citit  of  New  Orleans. 

It  is  no  part  of  the  duty  of  the  clerk  of  the  Finance  Department  to  execute  or  pay  Judg- 
ments against  the  city  of  New  Orleans,  so  as  to  bind  it,  and  particularly  when  said  city 
had  taken  a  suspensive  appeal  of  which  the  clerk  was  not  aware.  It  is  no  reason  to 
dismiss  the  appeal,  that  the  defendant  and  appellant  has  acquiesced  in  the  judgment  by 
receiving  payment  of  taxes  flrom  the  plaintiff  in  accordance  with  said  Judgment. 

Absence  is  no  excuse  for  the  noncompliance  with  the  requirements  of  the  law  and  for  not 
objecting,  within  the  proper  time,  to  the  assessment  roll. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    J7ato- 
hina,  J.    if.  H.  Walahy  for  plaintiff  and  appellee.     S,  P.  Blanc, 
assistant  city  attorneyi  for  defendant  and  appellant. 

On  Motion  to  Dismiss. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal  on  the  ground 
that  the  defendant  and  appellant  has  voluntarily  accepted  and  acqui- 
esced in  the  judgment  appealed  from,  and  the  appellee  has  paid  his 
assessment  as  fixed  by  said  judgment. 

It  appears  that  the  plaintiff  took  a  rule  on  the  city  of  New  Orleans 
to  have  the  assessment  of  his  property  for  taxation  redaced;  that  the 
rule  was  made  absolute,  and  the  assessment  reduced  from  $75,000  to 
$20,000;  that  a  suspensive  appeal  was  taken  by  the  city;  that  the 
plaintiff  procured  a  copy  of  the  judgment,  presented  it  to  a  clerk  in 
the  Department  of  Accounts  and  oflered  to  pay;  that  he  was  told  to 
call  again,  which  he  did  in  a  day  or  two,  and  the  usual  form  of  bill  for 
taxes  at  the  reduced  assessment  was  furnished  in  the  Finance  Depart- 
ment, and  he  paid  it ;  but  the  clerk  swears  that  he  was  not  aware  that 
an  appeal  had  been  taken,  and  no  notice  of  the  matter  seems  to  have 
been  given  to  the  mayor  or  city  attorney. 
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Qnder  these  ciroamstanees  the  city  is  not  boand  by  the  action  of  the 
clerk.  It  is  no  part  of  the  duty  of  this  clerk  to  execate  or  pay  jadg- 
ments  against  the  city,  so  as  to  bind  the  city  as  claimed. 

Motion  refused. 


On  the  Merits. 

Morgan,  J.  No  objection  is  made  to  the  mode  of  correcting  the 
asseesment. 

The  only  testimony  in  support  of  the  plaintiff  is  his  own  evidence, 
and  this,  we  think,  condemns  him. 

He  says  he  was  abroad  when  the  assessment  rolls  were  opened  for 
correction,  and  did  not  retam  until  they  were  closed. 

It  is  evident,  then,  that  he  was  assessed  and  that  his  assessment  was 
placed  upon  the  assessment  roll.  He  should  have  made  his  objection 
to  the  assessment  to  the  assessment  board  when  the  rolls  were  made 
ODt,  within  the  time  given  him  by  the  law. 

His  absence  *'  abroad  "  is  no  excuse  for  his  not  having  complied  with 
the  requirements  of  the  law. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the  rule 
herein  taken  be  dismissed  at  plaintiff's  costs. 


No.  5572. 

State  of  Louisiana  ex  rel.  A.  P.  Field,  Attorney  General,  and  J.  J. 

Hayes  v.  City  op  New  Orleans  et  als. 

The  State  had  the  right  to  pass  act  No.  60  of  the  acts  of  1873,  stylod  "An  Act  to  establish  a 
hospital  for  small  pox,  and  other  contagions  diseases,"  and  in  the  exercise  of  its  police 
power  to  require  all  indigent  cases  of  small  pox  or  other  contagions  diseases  to  be  sent 
by  the  city  of  New  Orleans  to  the  Lazenbarg  Hospital,  at  the  expense  of  said  city,  and 
the  defendant  can  be  enjoined  from  contravening  this  law. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
leina,  J.  A.  P.  Fields  Attorney  General,  T,  Wharton  Oollens  and 
Skackleford,  for  relator  and  appellant.  Samuel  P.  Blanc,  assistant  city 
attorney;  Lacey  <&  Butler,  for  defendants  and  appellees. 

Wyly,  J.  The  plaintiffs  enjoined  the  city  of  New  Orleans  from 
sending  or  causing  to  be  sent  any  indigent  persons  sick  with  small  pox 
or  other  contagious  diseases  to  any  hospital  or  place  other  than  the 
Luzenburg  Hospital.  The  court  gave  judgment  for  the  defendant 
dissoMng  the  injunction  and  plaintiffs  have  appealed.  Act  No.  60  of 
the  acts  of  1872,  styled  '*  An  Act  to  establish  an  hospital  for  small  pox 
and  other  contagious  diseases/'  provides  :    *'  That  all  indigent  cases 
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of  small  pox,  or  other  diseases  reported  oontagioos,  in  want  of  or 
making  application  for  hospital  aid  or  care,  shall  be  sent  to  the  hospi- 
tal  designated  in  this  act  (the  Lnzenbnrg  Hospital)  at  the  expense  of 
the  city  of  New  Orleans,  as  nsnal  and  at  the  nsaal  per  diem."  It  also 
makes  it  nnlawfal  for  the  city  or  any  of  its  officers  to  send  such  indi- 
gent cases  to  any  other  place,  or  to  violate  the  provisions  of  this  act 
and  a  penalty  is  imposed  against  the  transgression  of  said  law.  That 
the  State  had  the  right  to  pass  the  act,  and  in  the  exercise  of  its  police 
power  to  require  all  indigent  cases  of  small  pox  or  other  contagioos 
diseases  to  be  sent  by  the  city  of  New  Orleans  to  the  Lnzenbarg  Hospi- 
tal can  not  be  doubted ;  and  that  the  defendant  can  be  enjoined  from 
contravening  this  law  is  equally  certain. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  decreed  that  the  injunction  herein  be  perpetuated  at  the  costs 
of  the  defendant  in  both  courts. 

Rehearing  refused. 


No.  4353. 
Thomas  P.  Leathers  v.  John  W.  Cannon  and  Jessb  K.  Bell. 

This  snit  oommenoed  by  attachment.  The  proof  la,  that  Jesse  K.  Bell  leased  his  dwelling 
honse  and  ftimltare ;  and  that,  declaring  that  it  was  his  intention  to  be  absent  from  the 
State  for  two  years  or  longer,  traveling  for  pleasure  and  health,  he  left  the  State 
without  leaving  any  agent  npon  whom  citation  could  be  served.  Shortly  after  he  left^ 
this  suit  was  brought  At  that  time  it  would  have  been  impossible  to  bring  him  Into 
court  except  through  his  property.  XTnder  these  droumstanoes  the  attachment  was 
properly  issued.  The  fact  that  he  did  not  absent  himself  as  long  as  he  had  expected  did 
not  affect  the  attachment  previously  issued. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Lean" 
mont,  J.  Ba/ndolph,  Singleton  <6  Browne,  for  plaintiff  and  appellee. 
B.  H.  Marr,  for  defendants  and  appellants. 

LuDELiNG,  C.  J.  The  plaintiff  sues  the  defendants  for  the  sum  of 
$3100,  in  aoUdo,  The  suit  was  commenced  by  attachments  against 
both  defendants. 

It  appears  from  the  record  that  Cannon  and  Bell  contracted  with  the 
government  of  the  United  States  to  carry  the  mails  between  New  Or- 
leans and  Vicksburg  twice  a  week  for  $5000  per  quarter.  Subse- 
quently, they  agreed  that  Thomas  P.  Leathers  should  take  the  place  of 
Bell,  carrying  the  mails  once  a  week  and  receiving  half  the  contract 
price.  The  contract  money  seems  to  have  been  collected  through  the 
banks  and  remitted  to  the  firm  of  Eennett  &  Bell,  of  which  Jesse  K. 
Bell  was  then  a  member.  Cannon  never  received  any  more  of  the 
money  than  his  share,  under  the  contract.    It  is  manifest,  therefore, 
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that  ander  the  facts  above  stated,  Cannon  is  not  liable  to  the  plaintiff, 
and  the  demand  against  him  should  be  rejected,  with  costs. 

As  to  Belly  his  liability  is  not  disputed ;  the  controversy  is  as  to  the 
amount  due. 

The  evidence  satisfies  us  that  the  account  or  statement  rendered  by 

■  

the  defendant  Bell  is  correct,  except  as  to  the  flfty^seven  commissions. 
There  was  no  agreement  to  pay  commissions.  C.  C.  2991.  These 
commissions  retained  on  previous  collections  amount  to  $375,  which, 
added  to  (2419  91,  make  $2794  91 ;  for  which  there  should  be  judg- 
ment against  Jesse  K.  Bell. 

The  appellee  has  asked  us  to  amend  the  judgment  dissolving  the 
attachment  as  to  Jesse  K.  Bell,  and  we  are  of  opinion  that  the  judg- 
ment should  be  so  amended.  The  proof  is,  that  Jesse  E.  Bell  leased 
his  dwelling  house  and  farniture,  and  declaring  that  it  was  his  inten- 
tion to  be  absent  from  the  State  for  two  years  or  longer,  traveling  for 
pleasure  and  health,  he  left  the  State  without  leaving  any  agent  upon 
whom  citation  could  be  served.  Shortly  after  he  left,  this  suit  was 
brought.  At  that  time  it  would  have  been  impossible  to  bring  him 
him  into  court  except  through  his  property ;  and,  we  think,  under  the 
drcamstances  the  attachment  was  properly  issued.  The  fact  that  he 
did  not  absent  himself  so  long  as  he  expected,  did  not  affect  the 
attachment  previously  issued. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  set  aside,  and  that  there  be  judgment  in  favor  of  the  plain- 
tiff against  Jesse  E.  Bell  for  $2794  91,  with  legal  interest  from  judicial 
demand,  and  a  lien  and  privilege  on  the  property  of  Bell  attached  and 
costs  in  the  lower  court;  and  that  there  be  judgment  in  favor  of  John 
W.  Cannon  against  Thomas  P.  Leathers,  rejecting  his  demand  with 
costs.    The  costs  of  appeal  to  be  paid  by  the  appellee. 


Wtly,  J.,  diaseniing.  The  harsh  remedy  of  attachment  this  court 
has  never  permitted  to  be  applied  to  other  cases  than  those  specified 
by  law.  An  attachment  will  lie  when  the  debtor  is  about  to  leave  the 
State  permanently.  C.  P.  240.  It  will  not  lie  when  he  is  only  about 
to  absent  himself  temporarily.  Here  Bell  was  only  making  a  trip  to 
Europe,  expecting  to  be  absent  for  the  period  of  two  years.  He,  how- 
ever, returned  within  four  months.  For  many  years  his  domicile  has 
been  in  this  city,  and  there  is  nothing  connected  with  this  trip  to 
Europe  calculated  to  produce  the  impression  on  any  one  that  he  was 
leaving  the  State  permanently.  His  property  was  here  and  there  was 
not  the  slightest  foundation  for  the  belief  that  he  was  about  to  change 
his  domicile.    I  dissent. 

Rehearing  refused. 
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No.  6671. 
SuocESBiONS  OF  Treyille  Daiqlb  AND  Mart  Jane  Roddt,  bis  wife. 

This  appeal  has  been  taken  and  brought  np,  and  the  faot  that  it  is  designated  as  a  suspenslvs 
appeal  is  not  a  canse  for  dismissal,  on  the  ground  that  it  is  ftom  a  Judgment  on  an  oppo- 
sition to  the  appointment  of  an  administrator,  which  the  law  does  not  allow.  There  is  no 
oliJeotion  to  the  sufficiency  of  the  appeal  bond,  which  is  for  a  sum  fixed  by  the  courts  er 
the  right  to  an  appeal  from  the  Judgment  as  a  devolutive  appeaL 

Conceding  that  there  was  in  this  case  such  a  contestation  for  the  administration  of  the  estate 
of  the  deceased  as  to  authorize  the  appointment  of  the  public  administrator  to  administer 
until  tiie  final  decree  determining  the  rights  of  the  respective  claimants,  as  provided  by 
section  two  of  act  87  of  the  session  of  1870,  the  Judge  erred  in  giving  the  i>ermanent 
administration  to  him,  as  this  is  not  a  case  in  which  the  public  administrator  could  be 
appointed,  the  heirs  being  present  and  represented.  When  the  m%)or  heir  failed  to  ftir- 
nish  bond  and  qualify,  the  tutor  of  the  other  heir  should  hAve  been  appointed. 

A  PPEAL  from  the  Parish  Court,  pariah  of  East  Baton  Rouge.  DamSj 
xl  J.  J-  d^  G»  W.  Burgess,  for  E.  Cousinardi  appellant.  B.  W.  Bob- 
erison^  for  Mrs.  Willoughby,  appellee. 

Ho\i'£LL,  J.  A  motion  is  made  to  dismiss  this  appeal,  because  it  is 
a  suspensive  appeal  Irom  a  judgment  on  an  opposition  to  the  appoint- 
ment of  an  administrator,  which  the  law  does  not  allow. 

The  appeal  has  been  taken  and  brought  up,  and  the  fact  that  it  is 
designated  as  a  suspensive  appeal  is  not  a  cause  for  dismissal.  There 
is  no  objection  to  the  sufficiency  of  the  appeal  bond,  which  is  for  a  sum 
fixed  by  the  court,  or  the  right  to  an  appeal  from  the  judgment  as  a 
devolutive  appeal. 

The  motion  is  refused. 

The  appellant,  Ed.  Cousinard,  as  dative  tutor  of  the  minor  Mary  S. 
Daigle,  applied  for  letters  of  administration  of  the  successions  of  her 
deceased  parents.  Mary  W.  Willoughby,  daughter  of  Treville  Daigle 
by  a  previous  marriage,  opposed  this  application ;  asked  that  she,  with 
her  husband,  be  appointed  to  administer,  and  that  in  case  they  be  un- 
able to  give  bond,  the  public  administrator  be  appointed,  and  that  he 
be  appointed  provisionally  pending  the  contest.  The  parish  judge 
granted  the  order  for  the  provisional  appointment.  This  occurred  in 
November,  1873. 

Ou  tike  second  of  January,  1874,  Cousinard  filed  a  motion  to  fix  a 
day  by  which  Mr.  and  Mrs.  Willoughby  should  furnish  bond  and  qual- 
ify, and,  in  default  thereof,  that  he  be  appointed,  as  claimed  io  his 
original  application,  and  that  the  order  appointing  the  public  admiois- 
trator  be  rescinded.  The  judge  fixed  the  first  Monday  of  the  next  term 
(February)  as  the  date  by  which  they  should  comply,  and,  in  default, 
show  cause  why  Cousinard  should  not  be  appointed,  and  ordered  the 
parties  to  be  notified.  On  the  eighteenth  of  February  Mrs.  Willoughby 
filed  the  plea  of  lis  pendens,  and  again  averred  that  if  she  could  not 
furnish  bond  the  public  administrator  was  entitled  to  retain  the  admin- 
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iatratiou  in  preference  to  Couninard*  On  the  trial  of  the  issne  thus 
fonned,  the  judge  rendered  judgment  authorizing  the  public  adminis- 
trator  to  administer  the  said  successions,  the  major  heir,  Mrs.  Wil- 
loaghby,  failing  to  give  bond. 

From  this  judgment  Cousinard  appealed. 

Conceding  that  there  was  such  a  contestation  for  the  administration 
as  to  aathorize  the  appointment  of  the  public  administrator  to  admin- 
ister until  the  final  decree  determining  the  rights  of  the  respective 
claimants,  as  provided  by  section  two  of  act  87  of  1870,  the  judge  erred 
in  giving  the  permanent  administration  to  him,  as  this  is  not  a  case  in 
which  the  public  administrator  could  be  so  appointed^  the  heirs  being 
present  and  represented.  When  the  major  heir  failed  to  furnish  bond 
and  qualify,  the  tutor  of  the  other  heir  should  have  been  appointed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  Edward  Cousinard  be  appointed  and  authorized  to  administer 
the  successions  of  Treville  Daigle  and  Mary  J.  Roddy,  his  wife,  upon 
complying  with  the  requisites  of  the  law;  costs  to  be  paid  by  the  ap- 
pellee. 


No.  5512. 

George  D.  Pritchett  v.  Mechanics  and  Traders'  Insurance 
Company.    Mrs.  Sarah  C.  Lane,  Intervenor. 

Clark,  as  the  agent  of  Mra.  Lane,  having  entered  into  a  contract  of  aBsorance  with  defend- 
ant and  i>aid  the  premium  with  her  meaas,  conld  not  direct  the  insorance  money  to  be 
paid  to  his  own  creditor;  it  belonged  to  his  principaL 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
kins, J.  Samuel  B,  and  0.  L,  Walker,  for  plaintiff  and  appellant. 
B.  W,  Huntington,  for  defendant  and  appellee.  E,  H.  Farrar,  for  in- 
tervenor and  appellee. 

Ludeling,  C.  J.  This  suit  is  for  $2,000,  insurance  on  a  loss  by  fire. 
The  material  portions  of  the  policy  is  as  follows : 

"  The  Mechanics  &  Traders'  Insurance  Company  *  *  do  insure 
Mrs.  Sarah  C.  Lane  against  loss  or  damage  by  fire  to  the  amount  of 
two  thousand  dollars  on  the  frame  shingled  roof  gin  house  situated  on 
OakGrrove  plantation,  Madison  parish,  $1000;  on  machinery  and  ap- 
purtenances in  same  $1000,  subject  to  three-fourth  country  clause. 

Loss  on  machinery,  if  any,  payable  to  the  extent  of  two  thousand 
dollars  to  George  D.  Pritchett." 

The  defendant  admits  its  liability  for  $1518  75.  The  only  question 
for  decision  is  to  whom  shall  the  company  pay,  to  Mrs.  Lane  or  td  Mr. 
Pritchett ! 
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The  evidence  ahows  that  the  plantation  belonged  to  Mrs.  Lane,  that 
she  had  leased  it  to  J.  G.  Clark,  who  owned  the  machinery  in  the  gin, 
which  he  had  purchased  from  Pritohett,  and  for  which  he  owed  the 
price,  evidenced  by  a  note.  The  lessee  was  required  to  keep  the  gin 
insured  for  the  benefit  of  the  lessor,  and  deduct  from  the  rents  due 
the  premium ;  and  Clark,  as  the  agent  of  Mrs.  Lane,  entered  into  the 
contract  of  assurance  aforesaid  with  the  defendant,  and  paid  the  pre" 
mium  with  her  means.  He  could  not  direct  the  insurance  money  to 
be  paid  to  his  own  creditor — ^it  belonged  to  his  principal.    1  La.  220. 

It  is  therefore  ordered  and  adjudged  that  the  judgnient  of  the  lower 
court  be  affirme^^  with  costs  of  appeal. 

Rehearing  refused. 


No.  5270. 

CiTT  OF  NbW  ObLBAKS  V.  GbRHAKIA   IirSURAllCB  COMPAKT. 

TUb  omo  does  not  diifer  from  the  one  of  the  City  of  New  Orleans  v.  The  Salamander  Ihia* 
ranoe  Company,  reported  in  the  85th  An.  This  oonrt  gave  to  that  oase  the  moet  attcn- 
tiye  and  oareAil  consideration,  and  doee  not  see  any  reason  for  ohangtng,  in  this  Instsnws 
the  oonolnsions  arrived  at  in  said  Salamander  oontrover^. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  EoMh 
hins,  J.  8.  P.  Blane,  assistant  city  attorney,  f^r  plaintiff  and 
appellee.  Braughn  dt  Buck  and  BinkeUfpiely  for  defendant  and  appel- 
lant. 

Morgan,  J.  This  case  does  not  differ  from  the  one  of  the  City  of 
New  Orleans  v.  The  Salamander  Insurance  Company,  25  An.  650. 

Counsel  for  appellant  admit  that  if  that  case  stands  this  appeal  falls. 
He  contends,  however,  that  it  is  not  founded  on  good  law. 

We  gave  the  case  when  it  was  first  presented,  and  afterward  on  an 
application  for  a  rehearing,  pur  careful  consideration.  We  have  not 
b^n  convinced  that  the  conclusions  we  then  came  to  were  erroneous. 

Judgment  affirmed. 


There  was  no  session  of  the  Supreme  Court  of  Louisiana  at  Opelon- 
in  June  1875. 
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AT 

MOISTRbE. 


JULY,    1875, 

JUDGES  OF  THE  COURT  : 
Hon.  John  T.  Ludsung,  Gkkf  Justice, 
Hon.  J.  G.  Tauafebro, 

Hon.  R  K.  Howell,  .       .  ^    ^    .. 

^       ^^   r^    ^^  r  Associate  Justices, 

Hon.  W.  G.  Wyly, 

Hon.  p.  H.  Morgan. 


No.  580. 
James  Marks  v.  C.  C.  Martin.* 

By  tlie  ounflrmation  by  Congress,  on  the  third  of  March,  1857,  of  the  selections  made  by  ths 
State  of  lands  gwnted  to  her  by  the  act  of  Congress,  approved  March  2, 1849,  and  the  act 
approved  September  S8,  1850,  and  by  the  act  of  the  State  No.  104,  of  the  acts  of  1871, 
eonflrming  all  sales  and  locations  of  pnblic  lands  made  by  the  State  ftom  the  first  day  of 
January,  1881  to  fourteenth  October,  1864,  the  land  in  controversy,  in  this  instance,  was 
severed  Arom  the  pnblic  domain,  and  the  subsequent  grant  thereof  by  the  United  States 
in  no  manner  impaired  or  defeated  the  title  previously  acquired  by  the  State  and  traus- 
fotred  to  plaintiff 

Hm  position  taken  by  defendant  that  the  land  department  decided  the  land  to  bel<mg  to 
Um,  and  that  their  action  precludes  the  investigation  and  determination  of  the  case  by 
tiiis  court)  is  unfounded. 

TbB  officers  of  the  land  department  may  abjudicate  the  title  of  the  United  States,  and  to  that 
extent  the  abjudication  is-  finaL  It  is  not  for  this  court,  or  any  other,  to  interfere  with 
the  discretion  of  the  land  officers  of  the  United  States  in  their  transfer  to  whomsoever 
they  may  choose  of  the  title  of  the  United  States  to  lands.  But  if  the  United  States,  at 
the  moment  of  the  abjudication,  had  no  title  to  the  land  in  question,  this  action  of  the 
officers  of  the  land  department  gave  the  defendant  none,  and  the  question  whether  the 
United  States  had  any  title  at  the  time  of  the  abjudication,  is  dearly  a  question  for  the 
eomrts  of  Justioe,  and  not  for  the  officers  of  the  land  department  to  decide. 

APPEAL  froin  the  Tenth  Jndioial  District  Court,  parish  of  Caddo. 
Looney,  J.    Land  dt  Taylor^  for  plaintiff  and  appellee.     TT.  D. 
IFylia  and  Henderson^  for  defendant  and  appellant. 

WiXTy  J.    Plaintiff  brought  this  petitory  action  for  the  recovery  of 

a  tract  of  land  known  as  the  southwest  quarter  of  section  seven,  town- 

ihip  twenty,  range  fourteen,  lying  in  the  parish  of  Caddo. 

There  waa  judgment  in  his  favor  and  defendants  appeal. 

The  land  in  question  was  selected  by  the  State  on  the  eighteenth 

May,  1852,  under  the  provisions  of  the  act  of  Congress,  approved  Sep- 
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tember  28,  1850,  grantiDg  swamp  and  overflowed  lands  to  the  State. 
The  same  land  was  also  subseqaently  selected  by  the  State  nnder  aot 
of  Congress,  approved  March  2,  1849.  The  selections  made  by  the 
State  under  said  grants  were  confirmed  by  act  of  Congress,  approved 
March  3,  1857,  entitled  ''An  Act  to  confirm  to  the  several  States  the 
swamp  and  overflowed  lauds  selected  ander  the  act  of  September  28, 
1850,  and  the  act  of  the  second  March,  1849." 

Plaintiff's  vendor,  James  E.  Wood,  bought  this  land  fi*om  the  State 
in  February,  1862,  and  the  title  was  confirmed  by  the  State  by  act  104 
of  the  acts  of  1871,  an  act  confirming  all  sales  and  locations  of  public 
lands  made  by  the  State  from  the  first  day  of  January,  1861,  to  October 
14, 1864.  Plaintiff  acquired  by  deed  from  Wood,  and  shows  a  regular 
chain  of  title  firom  the  United  States  to  the  land  in  question. 

On  the  other  hand,  the  defendant  shows  a  purchase  and  patent  for 
this  land  from  the  United  States  long  after  the  selection  by  the  State  and 
the  confirmation  thereof  by  the  act  of  Congress,  approved  March  2, 1857. 

By  this  confirmation  of  the  selections  made  by  the  State  under  the 
grants  referred  to,  this  land  was  severed  from  the  public  domain,  and 
the  subsequent  grant  thereof  by  the  United  States  in  no  manner  im- 
paired or  defeated  the  title  previously  acquired  by  the  State.  11  La. 
582;  9  An.  102;  13  Pet.  498.  We  regard  the  title  of  plaintiff  aa  a 
good  one,  and  conclude  that  he  is  the  lawful  owner  of  the  land. 

The  position  taken  by  defendant  that  the  land  department  decided 
the  land  to  belong  to  him,  and  their  action  precludes  the  investiga- 
tion and  determination  of  the  case  by  this  court,  is  unfounded.  The 
precise  question  was  decided  by  this  court  adversely  to  this  view  of 
defendant  in  a  similar  case,  to  wit :  The  case  of  Copely  v.  Dinkgrave, 
26  An.,  not  reported.  It  was  there  held  that  the  action  of  the  offloers 
of  the  laud  department  adjudicated  the  title  of  the  United  States,  and 
to  that  extent  the  adjudication  was  final.  It  is  not  for  this  court  or 
any  other  to  interfere  with  the  discretion  of  the  land  officers  of  the 
United  States,  in  their  transfer  to  whomsoever  they  may  choose,  of  the 
title  of  the  United  States  to  land.  But  if  the  United  States  at  the 
moment  of  the  adjudication  had  no  title  to  the  land  in  question,  this 
action  of  the  officers  of  the  land  department  gave  the  defendant  none. 
And  the  question  whether  the  United  States  had  any  title  at  the  time 
of  the  adjudication,  is  a  question  for  the  courts  of  justice,  clearly,  and 
not  for  the  officers  of  the  land  department  to  decide.  Garland  v. 
Wynn,  20  Howard  6;  1  Peters  212;  9  Howard  328;  14  Howard  377; 
18  Howard  44 ;  4  B.  79 ;  13  An.  356 ;  20  An.  433. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  plaintiff 
be  affirmed  with  costs. 

Behearing  refused. 
-^Carried  by  writ  of  error  to  the  Supreme  Court  of  the  Uuited  States. 
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Lee  T.  Cammings  and  Pickett 


No.  512. 

• 

Thomas  B.  Lee  t^.  R.  C.  Cummings  and  Paulina  Pickett.    Charles 

E.  Alter  et  als.  Interyenors. 

On  sixth  February,  1857,  Mrs.  Pickett  conveyed  to  Cnmminga  the  u8oA*act  for  life  of  the 
Chalk  Level  plantation  by  act  under  private  signature.  On  twentieth  November,  1865, 
Commings  mortgaged  to  Mrs.  Pickett  the  Chalk  Level  plantation,  A.  H.  Leonard  accept- 
ing the  mortgage  as  agent  of  Mrs.  Pickett,  who  thereby,  it  is  alleged,  as  well  as  those 
who  might  claim  under  her,  was  estopped  from  denying  Commings'  title  to  said  planta- 
tion, becanse  she  had  accepted  a  mortgage  firom  him  and  thus  tacitly  acknowledged  him 
M  owner  thereof.  On  the  twenty-fourth  of  November,  18M,  Alter  recorded  a  Judgment 
which  he  had  obtained  against  Cummings  in  the  parish  of  Bossier.  On  third  July,  1866, 
Mrs.  Pickett  mortgaged  the  Chalk  Level  plantation  to  Lee  to  secure  ten  notes  for  |10,000 
each. 

On  the  second  September,  1866,  Mrs.  Pickett,  by  act  under  private  signature,  renounced  in 
&vor  of  Lee  the  priority  of  her  mortgage  acquired  from  Cummings. 

Ob  the  seventh  of  December,  1872,  the  Chalk  Level  plantation  being  sold  at  the  suit  of  Lee 
and  purchased  by  the  Union  Bank,  the  proceeds  of  this  sale  are  now  the  subject  of  this 
controversy. 

Prior  to  the  sale,  the  Citizens'  Bank,  the  Union  Bank  and  Mary  B.  Conner  Iiad  filed  their 
opposition,  alleging  that  they  held  notes  secured  in  the  same  mortgage  from  Mrs.  Pickett 
to  Lee,  which  said  notes  Lee  had  indorsed  to  them  and  therefore  they  were  entitled  to 
be  paid  by  preference  over  Lee  out  of  the  proceeds  of  the  sale  of  the  mortgaged  prop- 
erfy.   Alter  also  filed  a  third  opposition  setting  up  his  mortgage  rights. 

The  inquiry  is  limited  to  the  validity  and  extent  of  Alter's  rights  as  against  plainUiT  and 
the  opponents,  the  Citiiens'  Bank,  the  Union  Bank,  and  Mary  B.  Conner,  in  relation  to 
the  proceeds  of  the  sale. 

Cnmnings  had  no  title  from  Mrs.  Pickett  which  had  effect  as  to  third  persons,  because  none 
was  recorded  in  the  book  of  conveyances  in  the  recorder's  office  of  the  parish  of  Bossier. 
It  was  not  disclosed  to  the  public,  when  the  mortgage  of  Mrs.  Pickett  to  Lee  was  grant- 
ed, and  there  is  no  evidence  that  it  has  ever  been  disclosed  by  registry  in  the  parish  of 
Bossier,  where  the  Chalk  Level  plantation  is  situated.  The  registry  in  the  mortgagei 
book  would  be  good  lor  a  mortgage,  but  would  be  no  registry  for  a  title.  Therefore  the 
'O'Ortgage  granted  by  Mrs.  Pickett  on  the  second  of  July,  1866,  to  Lee  on  the  Chalk 
Level  plantation,  the  title  of  which  stood  on  the  public  records  in  her  name,  is  not  de- 
feated by  the  judicial  mortgage  of  Alter  against  Cummings. 

As  mortgagee  of  the  usufruct  which  Mrs.  Pickett  attempted  to  create  in  favor  of  Cummings, 
Alter  is  equally  unfortunate.  The  registry  of  his  judgment  against  Cummings  did  not 
give  him  a  mortgage  on  the  right  of  usufruct  of  the  Chalk  Level  plantation.  The  act 
granting  it  is  an  act  under  private  signature,  and  therefore  invidid  as  a  donation.  It  is 
not  good  as  a  sale  or  a  giving  in  payment,  as  there  was  no  price  stated  in  the  act. 

li^  however,  Cummings  had  the  right  of  usufruct,  and  Alter,  by  the  registry  of  his  Judg- 
ment against  him,  had  acquired  a  mortgage  thereon.  Alter  should  have  asked  for  a 
separate  appraisement  prior  to  the  sale,  in  order  that  his  part  of  the  proceeds  should 
be  ascertained  with  legal  certainty. 

APPEAL  from  the  Eighteenth  Judicial  District  Court,  parish  of 
Bossier.  Turner,  J.  N.  O,  Blanchard,  for  plaintiff  and  appellee. 
Land  dk  Taylor,  for  Alter,  third  opponent  and  appellant.  Nutt  &  Leon- 
ard, for  Union  Bank,  Citizens'  Bank,  and  Mary  B.  Conner,  third  op- 
ponents and  appellees. 

Morgan,  J.  On  the  sixth  of  February,  1857,  Paulina  Pickett,  by  act 
under  private  signature,  declared  as  follows :  '<  State  of  Louisiana, 
pariftfa  of  Bossier,  be  it  remembered  hereby,  that  I,  Paulina  Pickett,  of 
tbe  above  residence,  for  and  in  consideration  of  the  recitals  herein- 
after made,  do  hereby  bargain,  sell,  grant,  transfer  and  convey  unto 
34 
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Robert  C.  CammiDgs,  of  the  city  and  parish  of  Orleans,  in  the  State 
of  Loaisiana,  the  following  described  property,  all  lying  in  the  pariab 
of  Bossier  and  State  of  Lonisiana,  namely,  the  following  lands.  *  •  • 
This  conveyance  is  for  the  term  of  the  natural  life  of  the  said  Robert 
C.  Cammings,  the  intention  of  this  conveyance  being  to  give  to  the 
said  Cummings  the  asafract  of  all  the  aforedescribed  property  for  and 
daring  his  natural  life.  It  is  the  object  of  this  conveyance  to  give  the 
said  usufruct,  as  aforesaid,  to  commence  with  the  first  of  the  current 
yea^,  and  to  embrace  the  crops  of  every  description  that  shall  be  made 
on  said  plantation  the  current  year,  together  with  the  provisions  of 
every  description,  and  plantation  supplies  now  on  said  plantation,  and 
all  the  rights,  privileges  and  improvements  appertaining  to  said  planta- 
tion, land,  slaves,  etc.  'And  to  the  end  that  the  said  Cummings  may 

■ 

fully  enjoy  the  estate  herein  conveyed  to  him  in  full  property  tor  the 
term  aforesaid  to  be  by  him  used,  occupied,  farmed,  leased,  and  enjoj.- 
ed  in  his  own  name. 

**  The  consideration  of  the  above  conveyance  is  the  affection  I  have 
and  bear  towards  the  said  R.  C.  Cummings,  as  well  as  the  obligations 
I  feel  under  toward  him  for  his  personal  services  and  attention  to  my 
business  as  well  in  the  parish  of  Bossier  as  elsewhere." 

On  November  20,  1865,  Cummings,  to  secure  Mrs.  Pickett  against 
liability  on  certain  accommodation  paper,  amounting  to  $900,000, 
which  she  had  given  for  the  benefit  of  R.  C.  Cummings  &  Co.,  exeouted 
a  mortgage  on  the  Chalk  Level  plantation.  In  this  act  of  mortgage 
his  usufruct  is  not  mentioned. 

On  the  third  July,  1866,  Mrs.  Pickett  mortgaged  to  the  plaintiff,  T» 
B.  Lee,  the  Chalk  Level  plantation  to  secure  the  payment  of  ten  notes 
for  the  sum  of  ten  thousand  dollars  each,  which  notes  were  drawn  by 
Cummings  in  favor  of  Lee. 

On  the  third  September,  1866,  by  private  act  Mrs.  Pickett  executed 
a  release  of  the  mortgage  granted  to  lier  by  Cummings,  and  required 
the  recorder  of  Bossier  parish  to  make  Lee  the  first  mortgage,  reserv- 
ing to  herself  the  second  mortgage.    The  act  recites : 

'*Know  all  men  by  these  presents,  that  I,  Mrs.  Paulina  Pickett,  of 
the  parish  of  Bossier,  in  the  State  of  Louisiana,  do  hereby  declare  aa 
follows,  to  wit :  that  whereas,  by  an  act  dated  Caddo  parish,  the 
twentieth  November,  1865,  R.  C.  Cummings  did  specially  mortgage 
and  hypothecate  in  my  favor  his  lite  interest  in  the  Chalk  Level 
plantation,"  etc. 

Lee  caused  the  Chalk  Level  plantation  to  be  seized  under  his  mort-' 
gage.     It  was  sold,  the  proceeds  remaining  in  -  the  bands  of  the  pur* 
chaser.    Prior  to  the  sale  the  Citisens'  Bank,  Mrs.  M.  B.  Conners,  aad 
the  Union  National  Bank  filed  their  oppositions  claiming  the  proceeds 
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of  the  sale  ot  tbe  land  on  the  gronnd  that  they  were  the  holders  of 
flomeof  the  series  of  the  notes  given  by  Cammings  to  Lee,  and  secured 
by  the  same  mortgage. 

Alter  filed  his  opposition,  claiming  the  proceeds  of  this  plantation. 
He  claims  a  mortgage  arising  from  the  registry  made  on  the  twenty- 
foarth  March,  1861,  in  the  recorder'^  office  of  Bossier  parish,  of  a  judg- 
ment rendered  in  his  favor,  against  Cammings  &  Co.,  by  the  Third 
District  Court  of  New  Orleaos,  on  the  twenty-sixth  January,  1866,  for 
the  sum  ol  $46,150;  also  a  legal  mortgage  upon  the  land  resulting 
&om  the  registry  in  the  same  office,  of  a  judgment  in  his  favor,  againat 
Mrs.  Pickett,  as  garnishee,  rendered  by  the  same  court  on  June  13, 
18^.  He  alleges  that  th^  registry  of  these  judgments  operated  as  a 
mortgage  on  all  the  interest  Cummings  had  in  the  Challi;  Level  planta- 
tioo;  that  at  the  time  of  the  registry  of  the  judgment  Cummings  was 
the  usufructuary  of  the  land,  and  that  he  is  still  the  usufructuary  and 
in  possession  thereof.  He  contends  farther  that  Mrs.  Pickett,  having 
in  the  mortgage  from  Cummings  to  herself,  acknowledged  Cummings 
to  be  the  owner  of  the  land,  it  is  now  subject  to  the  mortgage  result- 
ing  from  the  registry  of  the  aforesaid  judgments  in  his  favor,  and  he 
therefore  claims  to  be  paid  by  preference  over  Lee. 

The  decision  in  the  case  of  Alter  v.  Pickett,  from  which  resulted  the 
judicial  mortgage  in  Alter's  favor,  recorded  in  Bossier  parish  and  affect- 
ing the  Chalk  Level  plantation,  was  reversed.  When  the  judgment 
fell,  the  mortgage  upon  which  it  rested  fell  with  it,  and  the  contest 
between  the  parties  is  disembarrassed  of  this  element  of  difficulty. 
They  are  left  to  contest  their  rights  upon  the  following  state  of  lacts: 
Alter,  as  the  judgment  creditor  of  Cummings,  claims  to  have  a  mort- 
gage upon  the  plantation,  superior  to  the  one  under  which  the  plain- 
tiff and  interveners  set  up  their  rights,  because  he  says  Mrs.  Pickett, 
when  she  took  a  mortgage  from  Cummings  on  the  Chalk  Level  planta- 
tion thereby  acknowledged  the  title  of  the  plantation  to  be  in  him, 
and  that  inasmuch  as  his  judgment  was  recorded  before  the  act  of 
mortgage  from  Mrs.  Pickett  to  Lee  was  passed,  his  claim  is  superior  to 
Lee's.  _And  he  contends  that  Cummings'  title  to  the  plantation  can 
not  be  questioned. 

''If  the  contest  here  was  between  Mrs.  Pickett  and  Cummings,  or  a 
party  claiming  against  them,  either  individually  or  together,  the  doc- 
trine of  estoppel  would  have  to  be  considered.  But  others'  rights  are 
in  the  scale,  and  estoppel,  which  applies  only  to  the  parties  or  their 
oyonl  came,  can  not  weigh  against  them." 

It  is  to  be  observed  that  there  is  no  question  of  usufruct  here,  or 
whether  the  usufruct  passed  with  the  sheriff's  sale,  or  the  title  thereto. 
The  usufruct  not  having  been  sold,  the  sole  question  is,  did  the  record- 
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ed  judgment  of  Alter  against  CammiDgs  in  the  parish  of  Bossier  affect 
the  Chalk  Level  plantation  Y 

To  mortgage  a  piece  of  property,  the  mortgager  mnst  be  the  owner 
of  it.  Now  Cammings  was  never  the  owner  of  the  Chalk  Level  plan- 
tation. He  had  the  asufract  of  it,  but  nsufract  is  defined  to  be  the 
right  of  enjoyinj;  a  thing  the  property  of  which  is  vested  in  another, 
and  we  are  quite  couvinced  that  when  Mrs.  Pickett  took  her  mortgage 
from  him,  she  never  fancied  that  she  was  taking  any  thing  more  than 
a  mortgage  apon  his  usufruct.  Under  no  circumstances  can  this  act 
of  mortgage  be  looked  upon  as  a  title  to  the  property,  or  an  acknowl- 
edgment that  it  belonged  to  him,  at  any  rate  in  so  far  as  to  affect  the 
rights  of  third  persons.  So  far  at  least  as  the  public  was  concerned, 
Mrs.  Pickett's  title  to  the  property  was  not  changed,  and  the  mortgage 
which  she  gave  to  Lee  was  perfectly  good,  valid,  and  binding  in  fayor 
of  all  those  who  held  obligations  secured  thereby. 

At  the  threshold  of  this  investigation  therefore  an  impassible  barrier 
is  presented  to  Alter's  pretensions,  and  this  renders  an  examination  of 
the  other  points  which  have  been  presented  and  ably  argued  unneces- 
sary. 

m 

Judgment  affirmed.  • 

On  Rehearing. 

• 

Wtlt,  J.  On  sixth  February,  1857,  Mrs.  Paulina  Pickett  conveyed 
to  R.  C.  Cummings  the  usufruct  for  life  of  the  Chalk  Level  plantation 
by  act  under  private  signature,  the  consideration  being  her  affection 
for  him  **  as  well  as  the  obligations  I  feel  under  toward  him  for  his 
personal  services  and  attention  to  my  business  as  well  in  the  parish  of 
Bossier  as  elsewhere.'' 

On  twentieth  November,  1865,  Cummings  mortgaged  to  Mrs.  Pickett 
the  Chalk  Level  plantation  to  secure  her  against  liability  on  accommo- 
dation paper,  amounting  to  $300,000,  given  by  her  to  Cummings  & 
Co.,  A.  H.  Leonard  accepting  this  mortgage  as  agent  of  Mrs.  Pickett. 

On  twenty-fourth  March,  1866,  Charles  E.  Alter  recorded  a  judgment 
which  he  had  against  Cummings  in  the  parish  of  Bossier;  and  it  la  this 
right,  as  mortgage  creditor  of  Cummings,  which  he  asserts  against  the 
proceeds  of  the  sale  of  the  Chalk  Level  plantation. 

On  third  July,  1866,  Mrs.  Pickett  mortgaged  the  Chalk  Level  planta- 
tion to  Thomas  B.  Lee  to  secure  ten  notes  for  $10,000  each. 

On  third  September,  1866,  Mrs.  Pickett  by  act  under  private  signa- 
ture renounced  in  favor  of  Lee  the  priority  of  her  mortgage  acqaired 
from  Cummings,  the  act  reciting  that  *' whereas,  by  an  act  dated 
Caddo  parish,  November  20,  1865,  R.  C.  Cummings  did  specially  mort- 
gage in  my  favor  his  life  interest  in  the  Chalk  Level  plantation." 
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On  eighth  October,  1872,  Thomas  6.  Lee  Baed  oat  an  order  of  seizure 
and  sale  od  one  of  the  ten  mortgage  notes  be  acquired  on  third  Jaly, 
1886,  and  the  Chalk  Level  plantation  was  sold  thereunder  on  seventh 
December,  1872,  to  the  Uniou  Bank ;  and  the  proceeds  of  this  sale  are 
DOW  the  subject  of  controversy.  Prior  to  the  sale  the  Citizeus'  Bank, 
the  Union  Bank,  and  Mary  B.  Conner  filed  third  oppositions,  alleging 
that  they  held  notes  secured  in  the  same  mortgage  from  Mrs.  Pickett 
to  Lee,  which  said  notes  Lee  had  indorsed  to  them  and  therefore  they 
were  entitled  to  be  paid  by  preference  over  Lee  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  property. 

Charles  E.  Alter  also  filed  a  third  opposition,  setting  up  his  mort' 
gage  rights,  resulting  from  the  registry  or  his  judgment  against  Cum- 
iDings  in  Bossier  parish  on  twenty-fourth  March,  1866,  and  alleging 
that  the  Chalk  Level  plantation  (the  proceeds  of  which  are  in  con- 
troversy) belonged  to  Cnmmings;  that  Mrs.  Pickett  and  those  claiming 
under  her  are  estopped  from  denying  Cummings'  title'  to  said  planta- 
tioD,  because  she  accepted  a  mortgage  on  said  plantation  from  him  on 
twentieth  November,  1865,  thereby  tacitly  acknowledging  him  as 
owner  thereof.  He  also  claims  a  mortgage  on  the  usulruct  of  Cum- 
mings in  the  event  it  should  be  held  that  he  only  held  the  right  of  a 
osufractuary  on  said  plantation ;  and  as  mortgagee  of  the  right  of  usu- 
fruct he  claims  a  portion  of  the  proceeds  of  the  sale  of  said  plantation 
equal  to  the  value  thereof,  in  view  of  the  fact  that  said  right  of  usu- 
fruct was  sold,  as  he  alleges,  under  the  foreclosure  of  the  mortgage  of 
Lee.  The  court  below  rejected  the  demand  ot  Alter,  dismissed  his 
opposition,  and  distributed  the  proceeds  ot  the  sale  of  the  Chalk 
Level  plantation  between  the  other  opponents  and  plaintifiT.  From 
this  judgment  Charles  £.  Alter  has  appealed. 

The  inquiry  is  limited  then  to  the  validity  and  extent  of  his  rights 
as  against  plaintiff  and  the  opponents,  the  Citizens'  Bank,  the  Union 
Bank  and  Mary  B.  Conner  in  relation  to  the  funds  in  controversy. 

If  the  Chalk  Level  plantation  belonged  to  R.  C.  Cummings  and  ap- 
peared so  in  the  notarial  books  of  the  parish  of  Bossier,  Alter  would 
have  a  right  to  the  proceeds  superior  to  the  other  parties  to  this  suit, 
because  his  judicial  mortgage  ranks  from  twenty -fourth  March,  1866, 
the  day  he  recorded  his  judgment  against  Cummings,  and  this  was 
prior  to  the  mortgager  given  by  Mrs.  Pickett  out  of  which  the  rights  of 
all  the  appellees  arise. 

Bat  Cummings  had  no  title  from  Mrs.  Pickett  which  had  effect  as  to 
third  persons,  because  none  was  recorded  in  the  book  of  conveyances 
in  the  recorder's  office  of  the  parish  of  Bossier. 

The  only  evidence  of  title  in  him  was  Mrs.  Pickett's  implied  ac- 
knowledgment when  she  accepted  from  him  a  mortgage  on  her  Chalk 
Level   plantation,  if  indeed  she  did  ratify  the  act  of  A.  H.  Leonard, 
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Esq.,  who  withoat  authority  accepted  Id  her  behalf  the  mortgage  from 
Oummiogs.  If,  instead  of  an  implied  recognition  of  titie,'  which  Mrs. 
Pickett  was  estopped  from  denying,  she  bad  made  to  Cummings  a 
regular  conveyance  of  the  Chalk  Level  plantation,  and  the  deed  was 
not  recorded,  it  would  be  without  effect  as  to  third  persons  accepting 
title  or  a  mortgage  subsequently  from  Mrs.  Pickett  who  appeared  on 
the  public  records  as  the  owner  of  the  Chalk  Level  plantation. 

It  is  not  pretended  there  was  a  registry  in  the  conveyance  books  of 
the  parish,  of  the  mortgage  which  operated  the  estoppel,  assuming 
that  such  would  amount  to  a  public  notice  of  title,  about  which  we 
express  no  opinion. 

As  to  third  persons,  therefore,  the  pretended  title  of  Cnmmings  web 
utterly  without  effect.  It  was  not  disclosed  to  the  public  when  the 
mortgage  of  Mrs.  Pickett  to  the  appellees  was  granted,  and  there  is  do 
evidence  that  it  has  ever  been  disclosed  by  registry  in  the  parish  of 
Bossier,  where  the  Chalk  Level  plantation  is  situated.  The  registary 
in  the  mortgage  book  would  be  good  for  a  mortgage,  but  would  be 
no  registry  for  a  title.  Our  conclusion,  therefore  is,  that  the  mortgage 
granted  by  Mrs.  Pickett,  on  third  July,  1866,  to  Thomas  B.  Lee  on  the 
Chalk  Level  plantation,  the  title  of  which  stood  on  the  public  records 
in  her  name,  was  and  is  not  defeated  by  the  judicial  mortgage  of 
Charles  E.  Alter  against  R.  C.  Cummings.  As  a  mortgage  creditor 
Alter  can  not  successfully  contest  with  the  appellees  for  the  proceeds 
of  the  sale  of  the  Chalk  Level  plantation. 

As  mortgagee  of  the  usufruct  which  Mrs.  Pickett  attempted  to  cre- 
ate in  favor  of  Cummings  he  is  equally  unfortunate.  The  registry  of 
his  judgment  against  Cummings  did  not  give  Alter  a  mortgage  on  the 
right  of  usufruct  of  the  Chalk  Level  plantation,  because  no  such  right' 
was  legally  acquired  by  Cnmmings.  The  act  granting  it  is  an  act 
under  private  signature;  and  therefore  invalid  as  a  donation.  It  is  not 
good  as  a  sale  or  a  giving  in  payment,  as  there  was  no  price  stated  in 
the  act.  If,  however,  Cummings  had  the  right  of  usufruct,  and  Alter, 
by  the  registry  of  his  judgment  against  him,  had  acquired  a  mortgage 
thereon,  Alter  should  have  asked  for  a  separate  appraisement  prior  to 
the  sale,  in  order  that  his  part  of  the  proceeds  could  be  ascertained 
with  legal  certainty.  On  the  whole,  we  are  satisfied  that  the  judg- 
ment appealed  from  is  correct. 

It  is  therefore  ordered  that  our  former  judgment  rendered  in  this 
case  remain  undisturbed. 

Morgan,  J.,  concurring,  I  concur  for  the  reasons  assigned  in  the 
former  opinion  of  the  court. 

LuDELiKG,  C.  J.,  dissenting,  I  dissent  in  this  case  on  the  grounds 
that  the  third  opponent  had  the  first  mortgage  on  the  property  sold, 
and  I  reserve  the  right  to  state  hereafter  my  reasons  for  this  opinipn. 
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The  Consolidated  Association  of  the  Planters  of  Louisiana 

V.  John  W.  Mason  et  als. 

fA  peoidiar  prinoiplea  upon  WUch.  the  OoBBoUdated  Aaaooiatton  of  the  Planters  of  Loiiiii' 
Una  was  organized,  the  Important  purposes  it  was  intended  to  subserve,  and  the  endoiv 
ing  character  which  was  required  to  be  given  to  it,  rendered  essentially  necessary  that 
the  enforcement  of  its  obligations  should  not  be  defeated  or  delayed  by  pleas  and  ^. 
toaaM  admissible  in  regard  to  ordinary  hypothecations.  The  important  intere^ts^of  the 
Slate  were  also  to  be  protected. 

It  is  a  pre-eminent  feature  in  the  charter  of  the  Consolidated  Association  of  the  Planters  of 
Loniaiana  that  no  future  change  of  ownership  or  jKMseesion  of  the  property  mortgaged 
to  secure  the  stock  subscribed  or  the  loan  made,  should  ever  prevent  or  delay  the  en- 
forcement of  the  mortgage  agunst  the  property,  to  collect  whatever  sum  might  be  due 
by  tiie  original  mortgager.  It  was  on  theee  conditions  that  the  State  became  the 
indorser  on  the  bonds  issued  by  this  association  in  18S8.  There  is  no  place  tor  delays  or 
calls  in  warranty,  nor  operation  of  prescription  of  its  debts,  or  peremption  of  its  mort- 
gages. 

Beference  most  be  made  in  this  instance  to  Civil  Code,  article  3333,  amended  by  act  of  184S, 
which  declares  "  that  the  rule  requiring  the  reinscription  of  mortgages  at  the  expiration 
of  ten  years  fkvm  date  of  their  registry  shall  not  apply  to  the  mortgages  which  have 
been  or  may  be  given  by  the  stockholers  of  the  various  property  banks  of  this  State." 

APPEAL  from  the  Fourteenth  Jadicial  District  Court,  parish  of  Ona^^ 
chita.  Bay,  J.  Morrison  dt  Farmer,  for  plaintiff  and  appellee; 
£.  Biehardson  and  McEnery,  Stubbs  dt  Oohb,  for  defendants  and  appc^i* 
lantg.  V 

Taliaferro,  J.  This  case  was  before  ns  at  the  Jnly  term  of  thill 
eoart  1872,  and  was  then  remanded  for  further  proceedings.  See  S4p 
Ad.  518. 

When  the  case  was  again  taken  up  In  the  court  below  the  executons 
<f  Hart,  present  possessors,  after  the  general  issue  urge  again  the  ez^ 
Options  previously  filed,  and  which  were  overruled  by  this  court  in 
July,  4672.  They  further  admit  that  the  land  they  are  in  possession 
of  forms  part  of  the  land  originally  mortgaged  by  Mason  to  the  Plant* 
^rs'  Association,  allege  that  their  testator  bought  the  same  from  Cal^ 
derwood)  and  pray  that  the  heirs  of  Calderwood  be  called  in  warranty*; 
This  prayer  for  the  call  in  warranty  wcw  refused.  Mrs.  Mason  adopted! 
the  defenses  set  up  by  Hart  and  others,  as  to  the  description  of  prop^ 
erty,  etc.  She  further  pleads  the  prescription  of  three,  five  and  tesf 
years;  on  the  part  o(  the  other  defendants,  the  prescription  of  one; 
tiiree,  five  and  ten  years  against  the  plaintiff's  demand  and  the  pre- 
flMption  of  ten  years  against  the  failure  to  reinscribe  the  mortgage 
tfriginally  recorded,  April  17, 1830, 

'  The' plftilitiff  had  jctdgment  for  the  amounts  claimed,  with  recogni- 
tion of  the  mortgage  right  asserted,  accompanied  with  an  order  that 
the  mortgaged  premises  as  described  in  the  act  ot  mortgage  be  seized 
and  sold,  oeing  the  same  now  in  the  possession  of  the  executors  of 
James  Hart,  and  the  venders  of  James  Hart  and  of  his  estate  acquired 
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by  James  Hart  from  John  Calderwood,  by  deed  dated  twenty- sixth 
September,  1866,  a  copy  of  which  is  annexed  to  the  answer  of  Joseph 
W.  Locke  and  Benjamin  Hart. 

From  this  judgment  the  defejidants  have  appealed. 

It  is  not  important  to  examine  the  bills  of  exception  presented  by 
the  record.  In  relation  to  the  issaes  made  in  the  lower  court,  three 
questions  are  presented : 

First — Did  the  judge  a  quo  err  in  refusing  the  call  in  warranty  Y 

Second — Can  defendants  avail  themselves  of  the  fact  that  the  mort« 
gage  had  not  been  reinscribed  within  the  ten  years  next  preceding  the 
date  of  their  purchase  f 

Ihird — Is  the  debt  prescribed  ? 

We  are  of  the  opinion  that  each  of  these  questions  must  receive  a 
negative  answer. 

The  peculiar  principles  upon  whicb  the  Consolidated  Association  of 
the  Planters  of  Louisiana  was  organized,  the  important  purposes  it 
was  intended  to  subserve,  and  the  enduring  character  which  was  re- 
quired to  be  given  to  it,  rendered  it  essentially  necessary  that  the 
enforcement  of  its  obligations  should  not  be  defeated  or  delayed  by 
pleas  and  defenses  admissible  in  regard  to  ordinary  hypothecations. 
The  important  interests  of  the  State  too,  were  to  be  protected.  It  is 
a  prominent  feature  in  the  charter  of  the  association  that  no  fntnre 
change  of  ownership  or  possession  of  the  property  mortgaged  to  se- 
cure the  stock  subscribed  or  the  loan  made,  should  ever  prevent  or 
delay  the  enforcement  of  the  mortgage  against  the  property,  to  collect 
whatever  sum  might  be  due  by  the  origifaal  mortgager.  It  was  on 
those  conditions  that  the  State  became  the  indorser  on  the  bonds  issued 
by  this  association  in  1828.  Acts  of  1828,  p.  32.  Hence  the  charter 
provides  specially  against  delays  and  impediments  in  coUeotiDg  its 
dues  in  the  prompt  manner  provided  for.  There  is  then  no  place  for 
delays,  for  calls  in  warranty,  nor  operation  of  prescription  of  its  debts 
or  peremption  of  its  mortgages.  Provisions  to  this  effect  are  found 
in  sections  22,  24  and  25,  of  the  act  incorporating  the  association ; 
Charter  of  sixteenth  March,  1827,  and  amendatory  act  of  nineteenth 
February,  1828,  prescribing  the  terms  of  the  mortgage,  etc.  See  Civil 
Code,  article  3333,  amended  by  act  of  1842,  which  declares  '*  that  the 
rule  requiring  the  reinscription  of  mortgages  at  the  expiration  of  ten 
years  from  date  of  their  registry,  shall  not  apply  to  the  mortgagea 
which  have  been  or  may  be  given  by  the  stockholders  of  the  various 
property  banks  of  this  State.'* 

We  think  the  judgment  appealed  from  correct. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  538. 
J.  B.  Spears,  Tutor,  v.  Mrs.  M.  J.  Spbars,  Administrator. 

When  defmdant  Bdiiiitted  the  validity  of  the  note  sued  upon  and  pleaded  against  it  the 
extfnqiiiahment,  novation  and  settlement  stated  in  the  answer,  no  proot  was  required  of 
plsintiff  to  establish  an  indebtedness  on  the  note,  the  law  requiring  no  one  to  prove 
▼hat  is  admitted  in  the  answer. 

The  oljeotlon  that  the  answer  was  not  oflbred  in  evidence  is  frivolous.  Pleadings  make  up 
the  case,  and  are  never  offered  in  evidence  on  the  trial  thereof. 

The  judge  a  quo  did  not  err  in  refttsing  to  permit  defendant  to  set  up  and  prove  an  individual 
account  against  plaintiff  in  compensation  or  discharge  of  a  debt  due  to'  him  as  tutor.  The 
rights  of  the  minors  whom  plaintiff  represents  in  tills  action  are  in  no  manner  affected 
by  his  individual  indebtedness  to  defendant. 

The  entries  made  in  plaintiff's  books  in  the  handwriting  of  J.  P.  Spears,  the  bookkeeper, 
agstnst  himself,  or  debiting  himself,  were  admissible  against  the  succession  of  the  latter. 

The  declarations  or  statements  of  the  witness  Post  to  plaintiff,  previous  to  the  trial,  were 
not  admissible  against  plaintiff,  because  they  were  the  declarations  or  statements  of  a 
third  person,  not  a  party  in  interest. 

The  claim  of  reversal  of  judgment  because,  as  written,  it  is  absolute,  and  not  a  judgment  to 
be  paid  in  due  course  of  administration,  is  not  well  founded.  This  was  evidently  a 
clerical  error  in  drawing  the  Judgment,  and  is  of  no  consequence,  because  the  Judgment 
must  be  construed  in  reference  to  the  petition,  wherein  it  is  prayed  that  plaintiff's  de- 
mand be  paid  in  due  course  of  administration. 

APPEAL  from  the  Eleventh  Judicial  District  Coart,  parish  of  Union. 
TrimhU,  J.    J.  C.  Bgan,  for  plaintiff  and  appellee.     G.  H.  Mlie, 
for  defendant  and  appellant. 

Wtlt,  J.  The  defendant,  the  administratrix  of  the  succession  of 
J.  Spears,  appeals  from  the  judgment  against  her  for  $'387  86  on  an 
ftceount,  and  the  further  sum  of  $1100,  the  amount  ot  a  note,  with 
eight  per  cent  per  annum  interest  thereon  from  eighteenth  June,  1870. 
The  answer  denies  any  indebtedness  except  on  the  note  attached  to 
plaintiff's  petition,  which  has  been  ' 'extinguished,  novated  and  settled" 
as  stated  in  the  answer.  The  alleged  extinguishment  or  settlement  of 
the  note  has  not  been  established  by  the  defendant,  who  now  contends 
that  the  judgment  for  the  amount  of  the  note  should  be  annulled 
because  plaintiff  neglected  to  offer  it  in  evidence.  When  defendant 
admitted  the  validity  of  tlie  note  and  pleaded  against  it  the  extin- 
guishment, novation  and  settlement  stated  in  the  answer,  no  proof 
was  required  of  plaintiff  to  establish  an  indebtedness  on  the  note,  the 
law  requiring  no  one  to  prove  what  is  admitted  in  the  answer. 

Under  the  pleadings  in  regard  to  the  note,  the  only  question  was 
whether  there  was  an  extinguishment,  novation  or  settlement  as  al- 
leged by  the  defendant,  upon  whom  the  proof  devolved.  The  objection 
that  the  answer  was  not  offered  in  evidence  is  frivolous.  Pleadings 
make  up  the  case,  and  are  never  offered  in  evidence  on  the  trial  there- 
of. The  evidence  supports  the  judgment  on  the  account.  The  court 
did  not  err  in  refusing  to  permit  defendant  to  set  up  and  prove  an 
individual  account  against  plaintiff  in  compensation  or  discharge  of  a 
debt  due  to  him  as  tutor.    The  rights  of  the  minors  whom  plaintiff 
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represents  in  this  action  are  in  no  manner  affected  by  his  individaal 
indebtedness  to  defendant.  The  entries  made  in  plaintiff's  books  in 
the  handwritiug  of  J.  P.  Spears,  the  bookkeeper,  against  himself  of 
il^biting' him  self  f  were  admissible  against  the  sfuccessioD  of  the  iatlei^ 
The  declarations  or  statements  of  the  witness  Post  to  plaintiff  previous 
to  the  trial  were  not  admissible  again»t  plaintiff,  because  they  weit 
the  declarations  or  statements  of  a  third  person  not  a  party  in  interest. 
The  court  did  not  err,  and  the  bills  of  exceptions  were  not  well  taken. 

The  statement  in  the  brief  of  defendant  that  the  judgment  allows 
eight  per  cent  interest  on  the  indebtedness  en  the  account  is  incorrect  j 
no  interest  was  allowed  on  this  part  of  the  claim.  The  judgment  only 
allows  eight  per  cent,  interest  on  the  amount  of  the  note  from  the 
maturity  thereof. 

•  The  defendant  also  claims  a  reversal  of  the  judgment,  because,  as 
written j  it  is  absolute  and  not  a  judgment  to  be  paid  in  due  course  of 
administration.  This  was  evidently  a  clerical  error  in  drawing  the 
judgment,  and  is  of  no  consequence,  because  the  judgment  must  be 
construed  with  reference  to  the  petition,  wherein  it  is  prayed  that 
pl^intiff^B  demand  be  paid  in  due  course  of  administration.  The  pre- 
scription of  three  years  was  not  well  pleaded.  On  the  whole,  the 
defense  is  without  merit. 

Judgment  affirmed. 

Rehearing  refused. 


No.  592. 
Mus.  M.  A.  Foster  v.  Wm.  H.  Wise. 

¥he  extension  of  the  time  of  payment  of  a  certain  mortgage  note  was  really  the  consideni' 
tion  of  the  note  in  suit,  and  this  was  a  lawful  consideration. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddot 
Looney,  J.    N.  0.  Blanehard,  for  plaintiff  and  appellant;    E^% 
<&  Wise,  for  detendant  and  appellee. 

Wtly,  J.    The  plaintiff  appeals  from  the  judgment  rejecting  her 
demand  on  a  promissory  note  for  $742  23,  the  defendant  being  surety 
on  said  note. 
'   The  defense  is,  the  consideration  of  said  note  is  usurious  interest. 

It  is  shown  that  Will  and  Ben  Crowder,  the  makers  of  the  note  iff 
suit,  were  owing  plaintiff  $4563  88,  evidenced  by  their  mortgage  nottt 
tiiatufing  first  January,  1871,  bearing  eight  per  cent,  per  annum  intei** 
est;  that  in  order  to  get  an  extension  of  the  maturity  of  said  note  they 
^igreed  to  pay  the  additional  sum  evidenced  by  the  note  in  suit,  beiflf^ 
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Beyen  per  oent.  on  the  amount  of  the  large  debt  the  x>Ajnidnt  of  wfaiob 
plaintiff  agreed  to  extend  for  them  and  did  extend  for  them  puTBuan'l 
to  Bald  agreement.  The  extension  of  the  time  of  payment  of  tb>0 
mortgage  note  was  really  the  consideration  of  the  note  in  sait,  and 
this  was  a  lawfal  considefation. 

•  It  is  therefore  ordered  that  the  jadgment  herein  be  annalled,  and  it 
is  decreed  that  plaintiff  recover  of  the  defendant  seven  hundred  and 
fbrty-two  dollars  and  twenty-two  cents,  with  eight  per  cent,  interest 
thereon  from  March  1,  1873,  and  costs  of  both  courts.  See  26  An.  477; 
Bevised  Code  1900,  1767,  1885,  1896.  See  also  Willis  v.  John  and 
Charles  Chaff,  lately  decided. 


No.  531. 
D.  C.  Morgan  v,  E.  M.  Johnson. 

This  is  a  petitory  action,  based  on  untenable  grounds.  The  sheriff,  under  whose  sale  the 
tract  of  land  is  claimed,  never  had  possession  of  the  property  which  he  pretended  to 
sell.  He  never  seized  it,  except  by  giving  notice  ot  seizare.  To  constitute  a  valid 
seirare  of  a  plantation,  cultivated  as  snoh,  the  sheriff  must  take  the  property  into  his 
possession  and  custody. 

APPEAL  from  the  Fourteenth  Judicial  Diatdot  Conrt,  parish  of 
Morehoase.  Say,  J.  Plaintiff  and  appellee,  in  propria  persona. 
Newton  db  Eallj  for  defendant  and  appellee.  Bussey  dt  Brighamf  for 
warrantor. 

Morgan,  J.  On  the  sixteenth  Jannary,  1861 ,  James  Bell  sold  a  cer- 
tain tract  of  land,  partly  cultivated  as  a  plantation,  to  E.  P.  Bell,  his 
brother. 

On  the  twenty-eighth  January,  1866,  Tully  &  Co.  obtained  judg- 
ment against  James  Bell  for  $1936,  with  interest  at  eight  per  cent,  per 
annum  from  twelfth  January,  1862. 

Execution  issued  on  this  judgment  in  February,  1868.  The  prop* 
erty  sold  by  James  to  E.  P.  Bell  was  sold  under  this  execution.  Plain- 
tiff bought  it.  His  deed  was  recorded  in  November,  1871.  On  the 
twenty-third  August,  1870,  E.  P.  Bell  resold  the  property  to  James 
Bell.  On  the  sixth  December,  1878,  James  Bell  soM  the  same  prop- 
erty to  £.  M.  Johnson. 

Two  years  elapsed  after  Tully  &  Co.  obtained  judgment  before  they 
attempted  to  execute  it,  and  three  years  elapsed  after  the  sale  before 
the  purchaser  caused  his  deed  to  be  recorded. 

This  suit  was  instituted  in  September,  1874,  six  years  after  the  sale, 
by  the  plaintiff  against  Johnson.  It  is  a  petitory  action,  in  which  he 
eharges  that  he  has  a  better  title  than  Johnson  has.    He  alleges  that 
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Johnson's  title  was  illegally  and  fraadulently  obtained.  He  mast,  of 
coarse,  recover  apon  the  strength  of  his  own  title.  The  diffloulty  in 
plaintiff's  case  is  that  he  has  no  title. 

It  does  not  appear  that  the  possession  of  either  of  the  Bells,  or  of 
Johnsou  after  them,  was  ever  interfered  with.  The  sheriff  never  had 
possession  of  the  land  which  he  pretended  to  sell.  He  never  seized  it, 
so  far  as  this  record  discloiftes,  except  by  giving  notice  jof  seizure. 

To  constitate  a  valid  seizare  of  a  plantation,  caltivated  as  such, 
the  sheriff  mast  take  the  property  into  his  possession  and  castody. 
22  An.  207,  Kilbonrne  v.  Frellsen. 

As  there  was  no  legal  seizare,  there  was  no  sale.  Morgan  acquired 
nothiog  by  this  act  of  the  sheriff,  and  he  can  claim  nothing  under  it. 

This  view  of  the  case  readers  it  unnecessary  that  we  should  pass 
upon  the  many  other  questions  raised  by  both  parties. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed  with  costs. 


No.  586. 

State  of  Louisiana  v»  Charles  Clinton.    Frank  Morey,  Inter- 
vener. 

This  appeal  waa  made  returnable  to  this  court  on  t^e  first  Monday  of  November,  1675.  by 
the  Superior  District  Court,  pariah  of  Orleans,  and  is  made  by  law  returnable  at  New 
Orleans.  This  court  declines  to  try  the  case  before  the  day  it  is  made  returnable,  and  at 
Konroe,  a  different  place  from  that  fised  by  law,  for  the  hearing  of  this  appeal,  even 
though  the  parties  have  consented  to  it. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw- 
JcinSf  J.  John  Bay,  for  petitioner  and  for  intervenor,  Frank  Mo- 
rey, appellant.  A,  P.  Field,  Attorney  General,  for  defendant  and 
appellee. 

Wyly,  J.  The  appeal  taken  in  this  case  by  the  intervener  Frank 
Morey,  from  the  judgment  rendered  on  second  July,  1875,  was  made 
returnable  to  this  court  on  first  Monday  of  November,  1875.  It  is 
from  the  Superior  District  Court,  parish  of  Orleans,  and  is  made  re- 
turnable by  law  at  New  Orleans.  This  court  declines  to  try  the  case 
before  the  day  it  is  made  returnable,  and  at  a  different  place  from  that 
fixed  by  law  for  the  hearing  of  this  appeal,  even  though  the  parties 
have  consented  to  it. 

It  is  therefore  ordered  that  the  case  be  stricken  from  the  docket  of 
cases  triable  at  this  term,  with  leave  to  the  appellant  to  file  the  record 
in  the  Supreme  Court  at  New  Orleans  pursuant  to  the  order  of  appeal. 
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Na.  555. 

The  State  ex  rel.  J.  £.  Lkonard,  District  Attorney  et  al.  v.  Ed. 

Jackson. 

H.  A.  Sweet  was  returned  as  elected  recorder  by  the  board  created  by  law  to  ascertain  that 
fsct,  and  the  commission  issued  by  the  Acting  GoTornor  is  oonclasive  of  that  £sct  in 
all  cases  except  where  the  election  has  been  contested  within  the  time  fixed  by  law. 
Therefore  the  snbseqaent  appointment  of  Jackson  by  the  Gk>Temor  was  made  in  error, 
and  is  nnll  and  void. 

Whether  the  oath  of  office  of  Sweet  was  taken  and  recorded  in  the  office  of  the  Secretary  of 
State  or  not,  did  not  authorize  the  Governor  to  treat  the  office  as  vacant. 

APPEAL  from  the  Thirteenth  Judicial  District  Court,  parish  of  Car- 
roll. Houghj  J.  J.  E,  Leonard^  district  attorney,  Sparrow  (&  MonU 
gomery,  for  relator  and  appellant.  Montgomery  dk  Delony,  for  defend- 
ant and  appellee. 

LuDELiNG,  C.  J.  M.  A.  Sweet  was  returned  as  elected  by  the  returu- 
iog  board,  and  he  was  commissioned  by  Acting  G-overnor  Pinchback 
on  the  twenty-first  December,  1872,  as  recorder  of  Carroll  parish.  He 
took  the  oath  of  office,  gave  bond,  and  entered  upon  the  discharge  of 
the  duties  of  his  office  immediately  thereafter,  and  he  continued  to  act 
as  such  till  April,  J 875,  when  the  defendant  got  possession  of  the 
office,  building  and  archives  by  force,  and  he  holds  the  same  in  de- 
fiaDce  of  the  plaintiffs  rights,  under  a  commission  issued  by  Governor 
Kellogg  in  March,  1875. 

The  term  of  the  office  of  recorder  is  four  years.  M.  A.  Sweet  was 
returned  as  elected  by  the  board  created  by  law  to  ascertain  that  fact, 
aod  the  commission  issued  by  the  Acting  Governor  is  conclusive  of 
that  fact  in  all  cases,  except  where  the  election  has  been  contested 
within  the  time  fixed  by  law. 

This  is  the  well  settled  jurisprudence  of  this  State.  Therefore  the 
appointment  by  the  Governor  of  Jackson  was  made  in  error^  and  it  is 
DuU  and  void. 

Whether  the  oath  of  office  of  Sweet  was  taken  and  recorded  in  the 
office  of  the  Secretary  of  State  or  not,  did  not  authorize  the  Governor 
to  treat  the  office  as  vacant.  Downs  v.  Towne,  21  An.  490.  It  might 
perhaps  authorize  the  district  attorney  to  institute  suit  to  have  his 
office  declared  vacant,  and  treating  this  as  such  a  suit,  we  have  exam- 
ined the  evidence  on  that  point.  It  shows  that  M.  A.  Sweet  took  the 
oath  of  office  on  or  about  the  twenty-sixth  of  December,  1872,  and 
that  it  was  deposited  in  the  clerk's  office,  where  it  was  recorded,  about 
three  months  thereafter.  It  also  appears  that  a  duplicate  of  said  oath 
was  forwarded  to  the  Secretary  of  State,  but  it  seems  not  to  have  been 
recorded  in  that  office.  We  think  the  law  has  been  substantially  com- 
plied with. 
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It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  lower 
court  be  annulled,  and  that  there  be  judgment  in  favor  of  the  relator 
and  against  the  defendant^  decreeing  M.  A«  Sweet  to  be  recorder  of  the 
parish  of  Carroll,  and  to  be  put  in  possession  thereof  immediately. 
It  is  further  decreed  that  M.  A.  Sweet's  rights  to  recover  the  fees  and 
perquisites  of  said  office,  collected  by  defendant,  and  the  damages  re- 
sulting from  the  wrongful  acts  of  the  defendant  in^  taking  possession 
of  said  office,  be  reserved  to  him,  and  that  defendant  pay  costs  of 
both  courts.  *  ' 


No.  534. 
S.  S.  Heard  v.  B.  P.  Patton. 

It  baa  often  been  held  that  a  defendant  ap]>earing  to  except  to  the  citation,  can  not  at  the 
same  time  urge  any  matter  o£  defenae. 

The  court  a  qua  did  not  err  in  rejecting  the  docmnent  offered  by  defenduit  to  show  that  the 
plaintiff  was  a  bankrupt,  and  therefore  not  entitled  to  enforce  certain  Judgments  ea 
which  his  suit  is  baaed,  because  the  instrument  was  from  the  United  States  District 
Court  of  another  State,  and  was  not  authenticated  according  to  the  act  of  Congress. 

The  defendant  was  without  interest  to  contest  with  plaintiff,  when  he  set  up  that  the  entoieS 
of  his  lands,  against  which  tiie  hypotiieoary  action  of  the  plaintiff  ia  instituted,  ImmI  be^ 
canceled,  and  said  lands  belonged  to  the  United  States.  This  defense  puts  him  out  of 
court. 

¥he  defendant's  discharge  in  bankruptcy  relieved  him  irom  penonal  liability,  but  it  did 

not  remove  the  mortgage  which  plaintiff  had  previously  acquired  on  the  lands.    Whea. 

the  defendant,  subsequent  to  his  discharge,  bought  the  lands  which  he  had  surrmidered 

8ul\}ect  to  the  liens  existing  thereon,  they  remained  liable  to  the  hypothecary  action 

•    wliioh  plaintiff  has  brought  against  them. 

APPEAL  from  the   Fourteenth   Judicial  District  Court,  parish  of 
Morehouse.    Ray,  J.     Todd  <&  Brigham,  for  plaintiff  and  appellee. 
8.  Q,  Parsons,  for  defendant  and  appellant. 

Wyly,  J.  This  is  a  hypothecary  action  to  enforce  the  judgments 
described  in  the  petition  against  the  lands  therein  described. 

The  court  decreed  the  lands  of  defendant  liable  for  two  judgments 
for  nine  hundred  dollars  each,  subject  to  the  credits  stated  in  tbe 

■judgment. 

The  defeiidant  aptieals.     '•     '         i' 

Defendant  excepted  to  the  service,  but  as  tbe  exception  pontained  a 
plea  amounting  to  an  answer,  it  will  not  be  noticed.  .1^  has  often  bf«n 
•held  that  a  defendant  appearing  to  except  to  the  citatioi^  can  not  at 
4he  same  time  urge  Any  matter  of  defense. 

The  court  did  not  err  in  rejecting  the  document  offered  by  defend- 
taut  to  show  that  plaintiff  was  a  bankraptt,  and  therefore  not  entitled 
4o  enforce  said  judgments;  becai;iq€^  the  instrument  was  from  the 
'United  States  District  Court  of  aoiotlier  St^te,  ajQd.it  was  not  authen- 
ticated according  to  the  act  of  Congress.    11  R.  417. 
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The  defendant  was  withoat  interest  to  contest  with  plaintiff  when 
be  set  np  that  the  entries  of  his  lands  had  been  canceled,  and  they 
belonged  to  the  United  States.  This  defense  puts  him  out  of  conrt. 
The  defense  that  the  consideration  of  the  notes  was  slaves  does  not 
fpply  to  the  two  jadgments  enforced  by  the  decree  of  the  jndge.«  quo 
against  the  lands  in  qaestion,  the  notes  upon  which  said  jadgments 
were  based  having  no  such  consideration. 

The  defendant's  discharge  in  bankruptcy  relieved  him  from  personal 
liability,  but  it  did  not  remove  the  mortgage  which  plaintiff  had  pre- 
yionsly  acquired  on  these  lands.  When  the  defendant,  subsequent  to 
bis  discharge,  bought  the  lands  which  he  had  surrendered,  subject  to 
the  liens  existing  thereon,  they  remained  liable  to  the  hypothecary 
ftction  which  plaintiff  has  brought  against  them.  ' 

On  the  whole  the  defense  is  withoat  a  foandaticm. 

Judgment  affirmed. 


*•  "■« ' 


No. 


f*HE  CitizbnsvBank  of  LouksiANA  i;.  The  Board  of  Liquidation. 

Appeals  from  the  Saperior  Distriot  Court  of  New  Orleans  are  returnable  at  New  Orleans. 
-     That  oonrt,  ther«foie,  was  withoat  anthoxity  to  make  this  appeal.reCnmablfrat)  Mniiroe. 

Ccmsent  can  not  give  jprisdiction,  neither  can  consent  change  tt^o  law^which  deslg;natji(|i 

the  place  where  appeals  shall  be  returnable. 

APPEAL  from  the  Superior  Pistriot  Covirt,  parish  of  Orleans.  J^oto- 
km$f  J.  A,  Fitot  and  G.  2/.  Hall,  for  plaintiff  and  appellant.  A. 
p.  Fieldf  Attorney  General,  and  J.  Q.  J..  Fellows,  for  defendant  and 
appellee. 

Morgan,  J.  Plaintiffs  have  appealed  from  a  judgment  of  the  Supe- 
rior District  Court  of  New  Orleans.  The  case  is  not  one  which,  by  law, 
IB  returnable  at  any  point  where  this  court  may  be  in  session  at  the 
time  a  judgment  complained  of  is  rendered. 

Appeals  from  the  Superior  District  Court  of  New  Orleans  are  return- 
able at  New  Orleans.  That  court,  therefore,  was  without  authority  to 
make  the  appeal  returnable,  here.  Consent  can  not  give  jurisdiction. 
Neither  can  consent  change  the  law  which  designates  the  place  where 
appeals  shall  be  returnable. 

.  Of  our  own  motion,  therefore,  it  is  ordered,  adjudged  and  decreed 
Jthat  this  record  be  stricken  from  the  docket,  reserving  to  the  plaintiff 
the  right  to  file  the  same  in  New  Orleans. 


LuDBLiNG,  C.  J«,  dissenting,  '  I  dissent,  because  the  nature  of  the 
isaae  is  such  that  it -should  be  disposed  of  «peedily»  Seeadhof  1875 
imetidiDg  funding  billv 
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The  Mayor  and  Selectmen  of  the  Town  of  Homer  ▼.  Blackbam. 


No.  527. 

The  Mayor  and  Selectmen  of  the  Town  of  Homee  v,  John  B. 

Blackburn. 

The  mayor  and  selectmen  of  the  town  of  Homer  could  not  do  any  thing  whioh  they  were 
not  authorised  to  do  by  the  etatnte  from  which  they  derived  their  powers,  and  this 
statate  expressly  prohibited  them  from  imprisoning  any  person  for  any  period  beyond 
the  time  necessary  for  the  offender  to  become  sober,  or  until  he  shoold  desist  from  vio- 
lence. Therefore  the  ordinance  which  extends  the  imprisonment  to  ten  days  is  illegsl, 
and  when  the  mayor  sentenced  the  defendant  to  an  indefinite  imprisonment,  that  is, 
nntil  he  paid  a  certain  fine,  his  Judgment  was  doubly  wrong,  Ibr  it  condemned  nnder  ah 
illegal  ordinance,  and  went  much  fsrther  than  the  ordinance  itself  permits. 

As  the  act  of  the  Legislature  under  which  the  ordinance  under  consideration  was  enacted, 
was  passed  in  1874,  its  constitutionality  must  be  tested  by  the  constitution  of  1868.  Con- 
structing together  articles  73,  89,  94  of  that  constitution,  it  follows  that  the  ordinance 
nnder  which  this  action  is  brongbt,  is  Illegal  and  unconstitutiona],  so  far  as  it  penults 
the  mayor  of  Homer  to  imprison  the  defendant  as  he  did,  but  not  so  far  as  it  allows  him 
to  impose  the  fine  which  he  fixed. 

APPEAL  from  tbe  Mayor's  court  of  Homer,  parish  of  Claiborne.  J. 
<&  J,  TT.  Young,  T,  0,  JEgan,  for  defendant  and  appellant.  Davii 
M,  OalUJuin,  for  plaintiffs  and  appellees. 

Morgan,  J.  The  defendant,  for  an  illegal  violation  of  a  municipal 
ordinance  of  the  town  of  Homer,  was  fined  twenty-five  dollars,  and 
ordered  to  be  imprisoned  until  he  paid  the  fine. 

The  ordinance  authorized  the  judgment,  and  the  ordinance  was  per- 
haps authorized  by  the  statute  which  conferred  certain  powers  upon 
the  mayor  and  selectmen. 

But  the  Legislature  had  no  power  to  confer  judicial  authority  upon 
these  parties.  That  power  is  fixed  by  the  constitution,  and  the  Legis- 
lature can  neither  take  from  nor  add  to  it.  In  this  sense  the  first  act 
passed  in  1850,  violated  article  62  of  the  constitution  of  1845;  and  the 
supplement  thereof  violated  articles  78,  71  and  82  of  the  constitution 
of  1852. 

Plaintiffs  contend  that  article  94  of  the  constitution  of  1868,  con- 
fers this  power,  and  therefore  the  defect  of  the  former  Legislature  is 
cared.  But  we  do  not  see  how  an  act  of  the  Legislature  which  vio- 
lates an  article  of  the  constitution  of  1852  can  become  constitutional 
because  authorized  by  the  constitution  of  1868. 

The  constitutionality  of  a  law  must  be  tested  by  the  constitution 
which  was  in  force  when  the  law  was  passed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendant  with  costs  in  both  courts. 

On  Rehearing. 

The  fifth  section  of  the  act  approved  twenty-first  March,  1874,  p. 
207,  confers  upon  the  mayor  of  the  town  of  Homer  all  the  powers  and 
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duties  of  a  justice  of  the  peace  for  all  civil  and  criminal  matters 
originating  within  the  limits  of  the  corporation. 

The  same  section  gives  to  the  mayor  and  selectmen  the  power  to 
pass  by-laws  and  ordinances  not  inconsistent  with  the  laws  and  con- 
atitation  of  the  United  States  and  of  this  State,  as  they  may  deem 
proper,  in  relation  to  the  good  government,  improvement  and  police 
regulation  of  the  town,  in  all  respects  and  particulars  whatsoever,  to 
impose  such  fines  and  penalties  for  a  breach  of  their  by-laws  and  ordi- 
nances as  they  may  deem  proper,  not  to  exceed  the  snm  of  twenty-4ve 
dollars  for  any  single  offense,   receivable  before  the  mayor  or  any 
josdce  of  the  peace  of  the  ward,  under  precisely  such  process,  evidence 
and  showing  as  other  debts  are  recoverable,  and  no  ordinance  or  by- 
laws shall  be  passed  or  enacted  by  the  corporate  authorities  of  said 
town  of  Homer  imposing  or  locking  any  person  up  in  any  calaboose  or 
jail  for  non-payment  of  a  fine ;  provided,  that  any  drunken  or  dis- 
orderly person  disturbing  the  peace  and  refusing  to  be  qaiet  or  to 
leave  the  corporate  limits  of  the  town  instantly,  may,  at  the  discretion 
of  the  mayor,  be  sent  to  the  parish  jail  or  town  calaboose  and  locked 
up  until  he  shall  have  become  sober  and  quiet,  when  he  may  be  fined 
in  such  sum  as  the  mayor  may  deem  just  and  proper,  not  to  exceed  the 
stun  of  twenty-five  dollars,  as  hereinbefore  provided  for,  which  sum 
shall  be  collectible  in  the  mode  and  manner  already  specified. 

On  the  fifteenth  August,  1871,  the  Mayor  and  selectmen  of  the  town 
of  Homer  passed  an  ordinance  by  which  it  was  declared  that  '<  any 
person  who  shall  be  guilty  of  loud  and  boisterous  cursing  and  swear- 
ing or  using  obscene  language  in  any  place  of  public  resort,  or  upon 
the  public  streets  of  Homer,  or  who  shall  be  guilty  of  any  riotous 
conduct  calculated  to  disturb  the  peace  and  quiet  of  the  town  or  any 
citizen  thereof,  or  who  shall  be  guilty  of  fighting,  unless  in  self- 
defense,  upon  conviction  thereof  shall  pay  not  less  than  five  nor  more 
than  twenty-five  dollars,  or  be  imprisoned  in  the  parish  jail  or  town 
lockup  not  more  than  ten  days,  or  both,  at  the  discretion  of  the  court." 
The  defendant  was  proceeded  against  for  having  violated  this  ordi- 
nance, and  he  was  ordered  by  the  mayor  to  pay  a  fine  of  twenty-five 
dollars  and  costs,  and  in  default  of  payment  to  be  imprisoned  until 
the  same  was  paid. 

From  this  judgment  he  appeals.  It  is  apparent  from  a  mere  reading 
of  the  statute  under  which  the  ordinance  was  framed  that  the  mavor 
and  selectmen  exceeded  their  powers.  They  could  not  do  anything 
which  they  were  not  authorized  to  do  by  the  statute  from  which  they 
derived  their  powers,  and  this  statute  expressly  prohibited  them  from 
imprifloning  any  person  for  any  period  beyond  the  time  necessary  for 
the  offender  to  become  sober,  or  until  he  should  desist  from  violence* 
35 
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Here  the  period  of  imprisonment  imposed  by  the  mayor  was  absolutely 
without  limit.  If  he  did  not  pay  the  fine  in  twenty  years  he  woold, 
under  the  judgment,  remain  in  jail  for  twenty  years.  In  this  the  judg- 
ment violates  the  ordinance  itself,  which  limits  imprisonment  to  ten 
days.  The  judgment  therefore  is  doubly  wrong,  for  it  condems  under 
an  illegal  ordiDance,  and  goes  much  further  than  the  ordinance  itself 
permits. 

As  the  act  of  the  Legislature,  under  which  the  ordinance  under  cod- 
sideration  was  enacted  was  passed  in  1874,  its  constitutionality  maet 
be  tested  by  the  constitution  of  1868.  If  article  73  of  that  constitn- 
tion,  which  provides  that  the  judicial  power  shall  be  vested  in  a 
Supreme  Court,  in  district  courts,  in  parish  courts,  and  in  justices  of 
the  peace,  and  the  eighty-ninth  article  which  declares  that  '*  justices 
of  the  peace  shall  be  elected  by  the  electors  of  each  parish  in  the  man- 
ner to  be  provided  by  the  Greneral  Assembly,"  stood  alone,  the  ques- 
tion might  arise  as  to  the  power  of  the  Legislature  to  confer  judicial 
power  upon  the  mayor  of  a  town. 

But  article  94  of  the  constitution  provides  that  **  no  judicial  powers, 
except  as  committing  magistrates  in  criminal  cases,  shall  be  conferred 
on  any  officers  other  than  those  mentioned  in  this  title,  except  such  as 
may  be  necessary  in  towns  and  cities,  and  the  judicial  powers  of  such 
officers  shall  not  extend  further  than  the  cognizance  of  cases  arising 
under  the  police  regulations  of  town  and  cities  in  the  State.  There- 
fore, where  it  is  necessary  to  confer  judicial  powers  upon  others  besides 
those  desigDated  in  the  constitution,  in  towns  and  cities,  with  regard 
to  cases  under  the  police  regolatioosof  the  towns  and  cities,  the  Legis- 
lature has  the  authority  to  confer  the  power.  And  as  the  law  before 
us  refers  to  officers  of  a  town,  and  regards  the  police  regulations  of 
that  town,  it  follows  that  our  former  judgment  is  partly  right,  and 
partly  wrong.  It  is  right  when  it  declares  that  the  ordinance  under 
which  this  action  is  brought,  in  so  far  as  it  permits  the  mayor  of  Homer 
to  imprison  the  defendant  for  an  indefinite  period,  is  illegal  and  an- 
constitational.  It  is  wrong  when  it  declares  that  that  portion  of  the 
ordinance  which  allows  the  mayor  to  impose  a  fine  upon  the  defend- 
ant is  illegal  and  unconstitutional. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former  judg- 
ment in  this  case  be  set  aside.  And  it  is  now  ordered,  adjudged  and 
decreed  that  the  judgment  in  so  far  as  it  orders  the  defendant  to  be 
imprisoned  until  the  judgment  rendered  against  him  and  the  costs  are 
paid,  be  avoided,  annulled  and  reversed ;  and  that  so  far  as  it  imposes 
a  fine  of  twenty-five  dollars  and  costs  upon  the  defendant,  it  be  affirm- 
ed, defendant  paying  the  costs  in  the  court  below,  plaintiff  those  of 
this  appeal. 
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No.  567. 

Succession  of  W.  H.  Gayle.    Opposition  of  G.  King  and  others  to 

final  acooant  of  Administratrix. 

m 

The  motion  to  dismiss  the  appeal  because  there  is  uo  day  ftxed  for  the  return  ol  the  appeal, 
can  not  preyail.  The  appeal  is  made  "  retornable  to  the  Supreme  Court  of  the  State  of 
Louisiana  at  its  next  term,  commencing  in  the  city  of  Monroe  on  the  first  Monday  ol 
July,  1875."    This  was  fixing  the  day  with  sufficient  certainty. 

After  a  wife  has  obtained  a  separation  of  property  from  her  husband,  and  has  executed  it, 
and  has  assumed  the  administration  of  her  estate,  it  would  be  a  fraud  upon  the  public 
to  permit  her  to  acquire  a  legal  mortgage  upon  the  property  of  the  husband,  acquired  /(l^ «  ^.^r  i^j 
by  him  subsequent  to  the  Judgment  of  separation,  by  allowing  him  to  manage  her  prop-  '^^^^  ^ 
erty  and  spend  her  money.    He  must  be  presumed  to  have  acted  as  her  agent,  and  &*  1/(7/7       11  ^ /if 
Buoh  he  owes  het  an  account  of  his  administration,  but  his  acta  create  no  mortgage  onT^^*^-  '  ^^/ , 
Us  estate. 

ykt^  Gayle,  the  administratrix,  having  occupied  a  house  which  was  the  separate  property 
of  her  husband,  and  which  belonged  to  his  succession,  must  be  charged  with  the  rent  as 
any  third  person  would  be. 

Neither  by  separate  or  combined  action  can  the  administratrix  and  attorney  of  the  suc- 
cession impose  an  onerous  charge  upon  an  estate  by  the  employment  of  counsel,  when 
the  estate  is  already  provided  with  a  competent  legal  adviser.  If  the  adndnistratrix 
chooses  to  employ  additional  counsel,  she  must  pay  him  out  of  her  own  funds. 

la  matters  of  opposition  to  sneceesion  accounts  all  the  parties  are  plaintiffs  and  defendants, 
and  each  opponent  must  make  out  his  case  by  proper  and  sufficient  proof. 

The  reinscription  of  a  mortgage  after  the  peremption,  subsequent  to  the  death  of  the  mort- 
gager, doeu  not  affect  the  property  of  the  succession  with  a  mortgage. 

The  opposition  to  the  failure  of  the  administratrix  to  the  account  for  amount  of  notes 
given  for  the  purchase  of  property  sold  on  the  Stevens  plantation,  must  be  maintained. 
The  proposition  that  the  balance  due  Mrs.  Stevens  for  rent  exceeds  the  amount  of  these 
notes,  is  inadmissible.  The  notes  were  given  for  property  belonging  to  the  succession. 
It  was  the  duty  of  the  administratrix  to  collect  them,  and  to  place  the  proceeds  on  her 
account,  leaving  it  to  tlic  parties  in  interest  ti)  claim  their  right  of  preference  over  the 
proceeds. 

APPEAL  from  the  Parish  Coart,  parish  of  Ouachita.  Baker,  J. 
Cobb  (&  Gunbyj  John  Bay,  for  administratrix  and  appellee.  B.  W. 
d  U.  Biehardson,  Morrison  <&  Farmer^  Boberi  J,  Caldwell,  for  oppo- 
nents and  appellants. 

Morgan,  J.  Appellee  moves  to  dismiss  the  appeal  on  several 
grounds: 

First — Becanse  there  is  no  day  fixed  for  the  return  day  of  the  ap- 
peal. .The  appeal  is  made  "returnable  to  the  Supreme  Court  of  the 
State  of  Louisiana  at  its  next  term,  commencing  in  the  city  of  Mon> 
roe  on  the  first  Monday  of  July,  1875."  Monroe  is  the  place  where, 
by  law,  the  case  under  consideration  is  returnable,  and  the  first  Mon- 
day in  July  is  the  day  upon  which  appeals  returnable  there  are  to  be 
filed.  When,  therefore,  the  parish  judge  ordered  the  appeal  to  be 
returned  here  on  the  first  Monday  of  July,  1875,  he  with  sufficient 
certainty  fixed  the  day  upon  which  it  was  to  be  returned,  and  he  fixed 
it  properly. 

Second — The  evidence  missing,  if  it  be  missing,  would  not  affect  the 
deeiaiou 
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On  the  Merits. 

Swan  opposes  the  account  filed  by  the  administratrix.  He  prays  to 
be  placed  thereon  as  a  jadgment  creditor  for  $4050,  with  interest.  He 
prays  that  the  following  items  be  stricken  therefrom  : 

1.  Claim  of  the  administratrix $1,287  74 

2.  Fee  allowed  to  Garrett,  attorney . 500  OO 

3.  Pee  allowed  to  Garrett  &  Garrett '. 500  00 

4.  Printing  bilU or  briefs 98  50 

5.  Printing  for  the  estate 188  25 

S.  H.  Kennedy  &  Co.  represent  themselves  to  be  judgment  credit- 
ors, with  a  recognized  privilege  against  the  estate  of  Gayle,  in  the 
sum  of  $7261  31,  with  eight  per  cent,  interest  thereon  on  $6000  from 
December  1,  1867. 

Schlessinger,  in  his  own  right  and  as  executor  of  F.  S.  Sohlessinger, 
claims  to  be  a  judgment  creditor  in  the  sum  of  $5416  21,  with  eight 
per  cent,  interest  from  November  25,  1867,  with  a  recognized  privi- 
lege. 

Gottleib  King  claims  to  be  a  creditor  for  the  sum  of  $852  43,  with 
eight  per  cent,  interest  from  first  February,  1872.  He  was  cosurety 
with  the  deceased.  Judgment  was  rendered  against  him  for  the  whole 
amount,  which  he  paid ;  $852  47  is  the  half  of  the  debt. 

Together,  Kennedy  &  Co.,  Schlessinger  and  King,  charge  that  the 
administratrix  is  liable. 

First — For  lands  in  the  parish  of  Morehouse,  which  were  sold  for 
$153. 

Second — ^Lands  in  the  parish  of  Carroll,  sold  for  $203;  besides  other 
lands,  the  value  of  which  is  not  given. 

Third — For  lands  not  accounted  for  in  the  parish  of  Richland,  ap- 
praised at  $900. 

Fowrth — For  a  house  and  lot  in  Monroe,  sold  for  $5505,  whereas  she 
only  charges  herself  with  $5456  50. 

Fifth — For  the  difference  between  $110  50  and  $72,  proceeds  of  per- 
sonal property. 

Sixth — For  accrued  interest  collected  on  the  notes  given  at  the  credit 
sale  of  personal  and  movable  property  sold  on  eleventh  January,  1868. 

Seventh — For  rent  of  house  in  Monroe,  occupied  by  her  for  five  years 
at  $75  per  month,  the  house  and  lot  having  been  Gayle's  individual 
property. 

Flighth— They  deny  that  the  item  $694  69,  for  city,  parish  and  State 
taxes,  is  a  privileged  claim,  and  they  further  say  that  this  question 
is  res  judicata. 

Ninth — They  oppose  the  item  of  $188  25  for  printing  as  exorbi- 
tant. 
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Tenik — They  oppose  the  item  of  998  50  for  priDtiug  briefs,  denyiDg 
that  it  is  a  legal  charge  against  the  estate,  and  if  it  be  they  deny  that 
any  privilege  exists  therefor. 

Eleventh — ^They  oppose  the  additional  item  of  $300,  allowed  to  John 
Kay  for  professional  services. 
Twelfth — They  oppose  the  reservation  of  $100  for  futare  costs. 
UUrteenth — They  oppose  the  two  items,  $500  each,  allowed  to  Isaiah 
Garrett,  and  to  Garrett  Sc  Grarrett,  and  deny  that  they  are  entitled  to 
SDy  privilege. 

Fourteenth — They  oppose  the  charge  of  $297  77,  commissions  of 
administratrix,  upon  the  ground  that  she  has  been  grossly  negligent 
and  regardless  of  her  duties,  etc. 

Fifteenth — They  oppose  her  claim  of  $4287  74,  as  a  fraudulent  de- 
Tice  to  shield  the  property  of  her  late  husband  from  the  pursuit  of  his 
creditors. 

Sixteenth — And  to  the  last  item  they  oppose  the  prescription  of  three, 
five  and  ten  years. 

N.  King  Knox  is  a  judgment  creditor  for  $800,  the  judgment  ope- 
rating as  a  judicial  mortgage  from  sixteenth  April,  1867,  with  legal 
interest  from  first  January,  1860.  He  claims  that  his  mortgage  is  su- 
perior to  all  others  except  Gottleib  King  and  J.  L.  Hunsicker's,  and 
that  he  is  entitled  to  be  paid  out  of  the  proceeds  of  the  real  estate 
belonging  to  the  succession,  in  preference  to  all  others.  He  opposes 
the  mortgage  claimed  by  Mrs.  Gayle,  and  adopts  the  oppositions  made 
to  the  account  by  Swan,  King,  and  others. 

He  opposes  Swan's  claim  as  a  mortgage  and  privilege  debt,  except 
from  the  date  of  its  second  inscription,  the  same  not  having  been  rein- 
scribed  within  ten  years  from  its  first  inscription. 

Mrs.  Mary  Hun  sicker,  widow  in  community  of  J.  L.  Hun  sicker,  and 
as  such  administering  his  estate,  and  Ida  Y.  Hnnsicker,  heir  of  J.  L. 
Hunsicker,  represents  that  J.  L.  Hunsicker  is  a  judgment  creditor  for 
$75y  with  eight  per  cent,  interest  from  first  January,  1861,  which  ope- 
rated as  a  judicial  mortgage  on  Gayle's  estate  from  the  twentieth 
April,  1866. 

They  claim  preference  over  all  other  mortgage  creditors  except  Gott- 
leib King,  but  say  their  mortgage  is  concurrent  with  his. 

They  adopt  the  oppositions  of  King,  Sloan  and  other  opponents. 
They  oppose  the  claim  of  Sloan  as  a  mortgage,  except  from  its  second 
inscription. 

Let  us  first  consider  the  oppositions  that  are  made  by  all  the  credit- 
ors to  the  item  of  $4287  74,  which  the  administratrix  claims.  It  re- 
salte  from  moneys  received  by  her  husband,  the  proceeds  of  property 
belonging  to  her. 
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She  'was  a  judgment  creditor  of  her  husband.  This  judgment  she 
executed.  The  community  which  had  existed  between  them  was 
dissolved.  She  then  purchased  property  in  her  own  name.  This 
property  she  sold,  and  the  husband  received  the  proceeds,  amounting 
to  the  sum  claimed.  She  sets  up  a  mortgage  upon  her  husband's  prop- 
erty to  secure  the  return  ot  this  amount.  We  are  called  upon  to 
determine  whether  her  pretensions  are  well  founded.  And  here  abe 
claims  that  her  judgment  of  separation  can  not  be  attacked  collater- 
ally ;  that  the  time  for  attacking  it  has  passed ;  and  as  the  creditors 
who  are  now  opposing  her  only  became  creditors  after  her  mortgage 
attached,  they  can  not  complain,  as  it  did  them  no  injury. 

The  answer  to  this  is:  First,  that  it  is  not  necessary  to  determine 
whether  her  judgment  of  separation  of  property  was  or  not  valid ; 
and  second,  that  the  question  is  not  whether  her  mortgage  is  saperior 
to  theirs,  but  whether  she  has  any  mortgage  at  all  independent  of  her 
judgment  of  separation. 

In  our  opinion,  after  a  wife  has  obtained  a  separation  of  property 
from  her  husband,  and  has  executed  it,  and  has  assumed  the  adminis- 
tration of  her  estate,  it  would  be  a  fraud  upon  the  public  to  permit  her 
to  acquire  a  legal  mortgage  upon  the  property  of  the  husband  ac- 
quired by  him  subsequent  to  the  judgment  of  separation,  by  permit- 
ting him  to  manage  her  property  and  spend  her  money.  He  mast  be 
presumed  to  have  acted  as  her  agent,  and  as  such  owes  her  an  account 
of  his  administration,  but  his  acts  create  no  mortgage  on  his  estate. 
The  fact  that  she  has  recorded  the  evidence  of  her  claim  does  not  give 
her  a  mortgage.  It  is  the  character  of  the  recorded  claim  which  con- 
stitutes the  mortgage,  and  not  the  mere  recording  of  the  claim. 

She  is,  however,  an  ordinary  creditor  for  the  amount  received  by  her 
husband  subsequent  to  her  execution  of  the  judgment  which  she  ob- 
tained against  him.  The  charges  that  her  acts  in  this  regard  were  a 
sham  and  a  fraud,  are  not  established.  The  oppositions  are  not  sus- 
tained. 

The  next  serious  question  raised  by  the  oppositions  is  the  amount 
which  opponents  say  the  administratrix  should  charge  herself  with 
for  rent  of  a  house  which  she  occupied.  This  house  belonged  to  the 
succession  of  her  husband.  It  was  his  separate  estate.  It  must  be 
considered  as  much  an  independent  piece  of  property  as  any  other 
property  which  belonged  to  the  estate  upon  which  she  was  adminis- 
tering. If  she  choose  to  occupy  it,  she  is  chargeable  with  the  rent 
thereof,  just  as  any  third  person  would  be.  It  was  not  her  property, 
and  she  can  not  use  it  without  being  made  to  pay  for  it.  She  occupied 
the  house  for  five  years.  It  is  admitted  that  fifty  dollars  per  month 
would  have  been  an  average  rent  for  the  house.  She  therefore  owes 
the  succession  $3000,  with  which  her  account  must  be  charged. 
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The  opposition  to  the  fees  paid,  or  proposed  to  be  paid,  to  Isaiah 
Oarrett  $500,  and  to  Qarrett  &  Garrett  $500,  mast  be  maintained. 

The  estate  was  represented  in  court  by  competent  oonnsel.  It  was 
the  daty  of  this  couDsel  to  appear  for  the  snccession  in  all  matters  in 
which  it  was  interested.  He  is  paid  for  the  performance  of  this  duty. 
If  he  chooses  to  delegate  his  power  to  a  brother  attorney,  he  must  pay 
him.  If  the  administratrix  chooses  to  employ  additional  counsel,  she 
must  pay  him.  Neither  by  separate  or  combined  action  can  the  ad- 
ministratrix and  attorney  of  the  succession  impose  an  onerous  charge 
npon  an  estate  by  the  employment  of  counsel  when  the  estate  is 
already  provided  with  a  competent  legal  adviser. 

The  difference  between  the  amounts  charged  against  herself  for 
sales  of  certain  property  sold  and  the  amounts  which  she  received, 
forming  items  No.  1,  2  and  5  of  the  oppositions,  is  small,  and  occurs 
from  the  fact  that  she  deducted  from  the  gross  proceeds  the  costs  and 
gave  only  the  net  results  of  the  sales.  The  opposition  to  these  items 
must  be  dismissed. 

No.  3 — ^The  land  in  Bichland,  for  the  value  of  which  the  adminis- 
tratrix is  sought  to  be  made  liable,  does  not  appear  to  have  been  sold. 
If  it  belongs  to  the  succession  it  is  still  an  asset,  and  the  administra- 
trix is  not  responsible  for  its  value  until  it  shall  have  been  sold.  This 
opposition  must  be  dismissed. 

No.  4 — The  difference  between  the  apparent  price  of  the  house  and 
land  sold  in  Monroe  and  the  sum  accounted  for  is  explained  by  the 
faet  that  a  portion  of  the  land  sold  belonged  to  another  party.  De- 
duction being  made  for  the  value  of  the  property  thus  erroneously 
sold,  and  the  amount  accounted  for,  is  correct.  This  opposition  is  dis- 
missed. 

No.  6 — ^We  are  not  informed  what  interest  the  administratrix  re- 
ceived on  account  of  accrued  interest  collected  on  the  notes  given  in 
payment  of  property  sold,  and  therefore  can  not  say  that  she  should 
be  charged  with  any. 

No.  7 — This  item  of  opposition  has  been  passed  upon. 
No.  8 — The  taxes  are  upon  property  in  different  parishes,  and  those 
dne  are  a  privilege  upon  the  lands  which  are  liable  to  taxes  in  the 
parishes.    The  opposition  which  complains  that  the  whole  of  the  taxes 
dae  are  privileged  on  all  the  property  must  be  maintained. 

No.  9 — The  opposition  to  this  item,  which  is  for  printing,  is  dis- 
missed.   It  is  a  privilege  charge  against  the  estate. 
No.  10 — The  same  may  be  said  of  this  item. 

No.  11 — The  opposition  to  the  allowance  of  $900  to  John  Ray,  attor- 
ney, for  services  to  the  succession,  is  dismissed.  The  amount  awarded 
to  bim  in  the  succession  is  reasonable. 
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No.  12 — ^The  oppoaition  to  $100  reserved  for  fafcare  coeto  10  dia- 
misaed. 

No.  13 — The  opposition  to  the  fee  allowed  I.  Garrett  aud  Garrett  & 
Garrett  hae  already  been  paased  upon. 

No.  14 — The  opposition  to  the  administratrix's  claim  for  commis- 
sions is  dismissed.  We  do  not  diaoover  that  she  has  done  anything 
which  should  deprive  her  of  them. 

No.  15 — The  opposition  to  the  claim  of  the  administratrix  for 
$4287  74,  claimed  to  be  due  by  her  husband,  has  been  passed  upon. 

No.  16 — The  plea  of  prescription  to  the  claim  set  up  by  the  adminis- 
tratrix for  $4287  74,  it  is  not  necessary  to  consider  in  view  of  the  de- 
cision upon  the  opposition  to  her  claim. 

The  matters  set  up  in  the  supplemental  opposition  of  Swan  have 
been  disposed  of  by  one  witness  in  the  oppositions  heretofore  con- 
sidered. 

Up  to  this  point  all  the  opponents  have  been  attacking  the  adminis- 
tratrix's account.  Now  they  turn  upon  each  other,  and  each  deny,  in 
a  great  measure,  the  verity  or  priority  of  the  claims  advanced  by  the 
other.  Combinedly  they  attack  Swan's  pretensions.  Swan  claims  to 
be  a  creditor,  with  mortgage  superior  to  all  others,  in  the  sum  of 
$4050,  with  interest.    His  mortgage  is  denied. 

In  support  of  his  claim  he  has  ottered  in  evidence  a  judgment  of  the 
district  court  for  the  parish  of  Ouachita,  decreeing  him  to  be  a  creditor 
of  the  succession  in  the  amount  which  he  claims  to  be  due.  No  answer 
has  been  made  to  this  demand  by  the  administratrix.  None  was 
necessary.  Swan  is  an  actor  in  his  own  behalf.  In  matters  of  opposi- 
tion to  succession  accounts,  all  the  parties  are  plaintiffs  and  defend- 
ants, and  each  opponent  must  make  out  his  case  by  proper  and  saffi- 
cient  proof.  Now  the  judgment  upon  which  Swan  relies,  as  regards 
the  mortgage,  is  against  him }  for  it  recognizes  him  only  as  .an  ordi- 
nary creditor,  and  expressly  denies  his  right  of  mortgage  upon  the 
ground  that  it  had  not  been  reinscribed  within  ten  years  from  its  first 
inscription.  This  judgment  was  rendered  on  the  nineteenth  Septem- 
ber, 1872.  It  has  never  been  reversed  or  appealed  from,  that  we  can 
discover.  It  is  therefore  conclusive  against  him.  There  is  another 
ground  which  is  fatal  to  his  pretensions.  It  is  this:  It  is  not  denied 
that  when  reinscribed  the  mortgage  had  perempted.  Now  at  the  date 
of  the  reinscription  Gayle  was  dead.  The  reinscription  of  a  mortgage 
after  peremption,  subsequent  to  the  death  of  the  mortgager,  does 
not  affect  the  property  of  his  succession  with  a  mortgage.  This  ren- 
ders it  unnecessary  for  us  to  examine  the  bill  of  exceptions  taken  by 
him  to  the  admission  of  certain  evidence  regarding  the  erasure  of  the 
mortgage.  If  we  ruled  out  this  testimony,  his  own  evidence  shows 
that  he  has  no  mortgage. 
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The  sapplemental  opposition  of  Schlesaioger  &  Co.  and  Kennedy  & 
Co.  to  the  failure  of  the  administratrix  to  account  for  $2175,  amount 
of  notes  given  for  the  purchase  of  property  sold  on  the  Stevens'  plan- 
tation, must  be  maintained.  In  the  brief  it  is  daimed  that  the  balance 
dae  Mrs.  Stevens  for  rent  exceeds  the  amount  of  these  notes.  But 
this  proposition  is  inadmissible.  The  notes  were  given  for  property 
belonging  to  the  succession.  It  was  the  duty  of  the  administratrix  to 
collect  them,  and  to  place  the  proceeds  on  her  accoant,  leaving  it  to 
the  parties  in  interest  to  claim  their  right  of  preference  over  the  pro- 
eeeda. 

Gottleib  King  was  bound  with  Oayle  for  a  debt  dne  by  Richardson. 
King,  under  judgment,  which  was  recorded  on  April  13,  1866,  paid 
the  debt.  Q-ayle  then  became  his  debtor  for  the  half  thereof,  and  he 
was  subrogated  of  right  to  the  common  judgment  creditor  against 
Grayle.  The  amount  dae  is  $852  43  with  eight  per  cent,  interest  from 
first  February,  1872. 

N.  H.  Knox  is  a  creditor  for  $800,  with  eight  per  cent,  interest  from 
first  January,  1860,  with  judicial  mortgage  from  sixteenth  April,  1867. 

The  Hunsickers  are  judgment  creditors  for  $75,  with  interest  at 
eight  per  cent,  from  January  1,  1861,  with  jadicial  mortgage  from 
twentieth  April,  1866. 

Kennedy  &  Go.  and  Schlessinger  &  Co.,  the  amount  of  whose  claims 
are  not  disputed,  assert  no  privilege  or  mortgage  upon  the  proceeds  of 
real  estate,  but  rely  upon  the  rejection  of  claims  alleged  to  have  been 
erroneously  paid  as  privileged  claims  by  the  administratrix  and  their 
opposition  in  common  with  other  creditors  to  the  account,  which,  if 
sustained,  will  give  them  an  additional  pro  rata  as  ordinary  creditors 
in  proportion  to  the  amount  fixed  on  their  respective  claims. 

They  are  special  privileged  creditors  on  the  crops  raised,  respectively, 
upon  the  Stevens  and  McGuire  places,  recognized  as  sue!)  by  judg- 
ment of  this  court,  and  their  pretensions  in  regard  to  these  matters 
are  not  contested. 

Kennedy  6l  Co.'s  claim  is  $72(^1,  with  eight  per  cent,  interest  on 
$6000  from  seventeenth  December,  1867.  Schlessinger  &  Co.'s  claim 
is  $54 J 6  21  with  eight  per  cent,  interest  from  twenty-fifth  November, 
1867. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  parish  court  be  amended  as  follows  : 

It  is  ordered  that  the  account  of  the  administratrix  be  charged,  first, 
with  the  rent  of  house  occupied  by  her,  $3000;  second,  with  the  pro- 
ceeds of  sale  of  property  on  the  Stevens'  place,  $2175. 

It  is  further  ordered  that  the  oppositions  to  the  following  items 
ehar^^ed  as  privileges  and  mortgages  upon  the  property  of  the  estate 
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be  maintained,  and  that  they  be  disallowed :  First,  the  item  claimed 
by  the  administratriz  on  account  of  her  alleged  legal  mortgage, 
$4287  74  ;  second,  the  item  allowed  to  I.  Garrett,  $500 ;  third,  the 
item  allowed  to  Garrett  &  Garrett,  $500. 

It  is  farther  ordered  that  the  following  oppositions  to  items  charged 
on  the  account  as  privileged  debts,  to  wit:  Printing  briefs,  $98;  print- 
ing for  the  succession,  $188  25 :  John  Ray,  attorney  for  succession, 
$900;  to  amount  reserved  for  future  costs,  $100,  be  dismissed.  That 
the  opposition  to  the  privilege  claim  for  taxes,  in  so  far  as  the  entire 
estate  is  held  to  pay  the  entire  tax,  is  maintained — the  taxes  in  each 
parish  to  form  a  separate  privilege  against  the  proceeds  of  the  prop- 
erly returned  in  each  parish  against  which  it  is  claimed. 

It  is  farther  ordered,  adjudged  and  decreed  that  the  oppositions 
claiming  amounts  alleged  to  be  due  on  lands  sold  in  the  parishes  of 
Carroll,  Morehouse  and  Ouachita,  be  dismissed.  The  oppositions  to 
amount  of  accrued  interest  received  by  the  admin istiatrix  an  notes 
given  in  payment  of  property,  is  dismissed. 

It  is  further  ordered  that  the  opposition  to  the  commissions  of  the 
administratrix  be  dismissed. 

It  is  further  ordered  that  the  opposition  of  Swan  be  maintained  in 
BO  far  as  to  place  him  on  the  account  as  an  ordinary  creditor  for  the 
amount  claimed  by  him  $6080,  with  interest  as  claimed,  and  that  it  be 
dismissed  upon  his  claim  to  a  right  of  mortgage. 

It  is  further  ordered  that  the  opposition  of  Mr.  and  Mrs.  Hunsioker 
be  maintained,  and  that  they  be  placed  on  the  tableau  as  creditors, 
with  mortgage  on  the  real  estate  belonging  to  the  succession,  and  to 
be  paid  out  of  the  proceeds  thereof,  for  seventy-five  dollars,  with 
interest  at  eight  per  cent,  from  first  January,  1861.  That  the  opposi- 
tion of  N.  King  Knox  be  maintained,  and  that  he  be  placed  on  the 
tableau  as  a  judgment  creditor  in  the  sum  of  $800  with  interest  at 
eight  per  cent,  from  first  January,  1860,  with  judicial  mortgage  upon 
the  real  estate  of  the  succession,  and  to  be  paid  out  of  the  proceeds 
thereof. 

It  is  further  ordered  that  the  opposition  of  Gottleib  King  be  main- 
tained,  and  that  he  be  placed  on  the  tableau  as  a  judgment  creditor 
for  $852  43,  with  eight  per  cent,  interest  from  first  February,  1872, 
with  judicial  mortgage  upon  the  real  estate  of  the  succession  or  the 
proceeds  of  the  sale  thereof,  his  judgment  to  rank  from  the  thirteenth 
April,  1866. 

It  is  further  ordered  that  the  judgments  of  King  and  Hunsicker  be 
paid  concurrently  and  prior  to  the  other  judgment  creditors. 

It  is  further  ordered,  adjudged  and  decreed  that  the  opposition  of 
Kennedy  &  Co.  be  maintained,  and  that  they  be  placed  on  the  tableau 
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as  creditorB  of  the  succeBeion  in  the  snin  of  $7261  31,  with  intereBt 
on  $6000  from  firBt  December,  1867,  with  privilege  on  the  proceeds  of 
crop  made  on  the  Island  plantation,  the  property  of  Mrs.  Mary  Stevens, 
and  that  as  to  the  balance  of  their  claim  they  be  paid  pro  rata  with 
the  ordinary  creditors. 

It  is  further  ordered  that  the  opposition  of  Schlessinger  in  his  own 
name  and  as  the  representative  of  the  late  commercial  house  of 
Schlessinger  &  Co.  be  maintained,  and  that  he  be  placed  on  the 
tableau  in  his  capacities  aforesaid  as  a  creditor  of  the  succession  in 
the  sum  of  $5416  21,  with  privilege  on  the  proceeds  of  the  crops 
grown  on  the  McG-uire  plantation,  and  that  for  the  balance  of  their 
claim  they  be  paid  pro  rata  with  the  ordinary  creditors. 

It  ii  ordered  that  Mrs.  Mary  J,  Gayle  be  recognized  as  a  mortgage 
creditor  for  the  amount  remaining  due  on  her  judgment  of  separation 
of  property  to  rank  as  stated  in  the  judgment,  and  that  for  the  bal- 
ance of  her  claim,  as  it  appears  on  the  tableau,  she*  be  recognized  as 
an  ordinary  creditor,  to  be  paid  pro  rata  with  the  other  ordinary  cred- 
itors of  the  estate;  and  as  thus  amended  the  account  of  the  adminis- 
tratrix be  approved  and  homologated,  and  the  funds  distributed 
accordingly . 


LuDBLiNG,  C.  J.,  diasenting,  I  dissent  from  the  views  of  the  major- 
ity of  the  court,  on  the  following  points : 

First — I  do  not  think  the  administratrix  is  chargeable  for  the  rental 
of  property  of  the  succession,  which  was  not  rented.  The  fact  that 
she  occupied  the  dwelling  house,  in  which  the  deceased  lived  when  he 
died,  till  its  sale,  does  not  change  the  rule  that  an  administrator  is  not 
bound  to  lease  the  property  of  an  estate. 

Second — The  fees  of  I.  G-arrett  and  of  Garrett  &  Garrett,  should  be 
allowed  as  a  credit  to  the  administratrix.  They  were  for  services  in 
suits  against  the  succession.  The  services  were  necessary ;  they  were 
rendered.  I  know  of  no  law  that  requires  an  administrator  to  engage 
the  services  of  only  one  attoruey,  during  the  course  of  the  adminis- 
tration, nor  do  I  believe  that  such  would,  in  all  cases,  be  to  the  inter- 
est of  a  succession. 

In  other  lespects  I  concur  in  the  conclusions  reached  by  the  court. 

Rehearing  refused. 
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No.  546. 

Levy  &  Sugar  v.  Cowan  &  Mato  akd  Mayo  &  Hodgk.    Collins^ 

Kkox  et  al.  garnishees. 

Against  a  sacoession  a  writ  ot  Jieri  /ados  can  not  isane,  nor  can  a  seizure  thereander  be 

made  by  garnishment  process. 
The  specific  credits  of  a  partnership,  as  in  this  caae,  can  not  be  seized  under  execution 

against  one  of  the  jMrtners,  or  the  surviving  partner.    The  entire  interest  of  a  paitner 

may  be  seized  and  sold,  bnt  no  si>ecific  asset,  credit  or  property  of  the  partnership  is 

liable  to  seizure  under  execution  against  one  of  the  partners. 
The  appellant  who  shows  title  to  the  property  in  disp.ute  can  make  any  objection  neoeesaxy 

to  protect  his  interest. 

APPEAL  from  the  Foarteenth  Judicial  District  Coart,  pariah  of 
Morehoase.  Bay,  J.  Newton  dt  HaU,  for  plaintiffs  and  appellees. 
Todd  (&  Brighamf  for  garnishees  and  appellants. 

W YLY.  J.  Plaintiffs,  judgment  creditors  of  defendants,  issoed  execa- 
.  tion  on  their  judgment  in  the  Fourth  District  Court,  parish  of  Orleans, 
and  tley  seized  by  garnishment  process  certain  credits  of  said  firms 
in  the  hands  of  the  garnishees  herein.  Long  before  this  execution 
issued  Mayo,  one  of  the  partners  in  defendants'  firm,  died  and  all 
his  assets,  notes  and  accounts  and  the  assets,  notes  and  accounts  of 
these  firms  were  sold  by  order  of  the  Second  District  Court,  parish  of 
Orleans,  the  court  having  jurisdiction  of  Mayo's  succession,  and  T. 
H.  Higginbotham  purchased  the  same.  He  intervened  in  the  court 
-below  and  moved  to  set  aside  plaintiffs*  seizure  on  several  grounds, 
the  most  important  being : 

First — As  Mayo  was  dead  and  his  succession  in  charge  of  the  Second 
District  Court  no  valid  execution  could  issue. 

Second — ^No  valid  seizure  can  be  made  of  a  particular  asset,  note  or 
account  belonging  to  a  partnership  on  an  execution  directed  against 
one  of  the  partners  or  the  surviving  partner. 

From  the  judgment  against  certain  of  the  parties  garnishee  Higgin- 
botham has  appealed.  The  record  shows  that  he  purchased  the  prop- 
erty in  dispute  at  the  sale  ordered  by  the  Second  District  Court,  and 
he  asserts  his  right  as  owner  of  property  exceeding  in  value  five  hun- 
dred dollars. 

The  motion  to  dismiss  his  appeal  for  want  of  an  appealable  interest 
is  denied. 

On  the  merits,  the  case  is  clearly  with  the  appellant.  Against  a 
succession  a  writ  of  fieri  facias  can  not  issue,  nor  can  a  seizure  there- 
under  be  made  by  garnishment  process.  The  specific  credits  of  a 
partnei  ship,  as  in  this  case,  can  not  be  seized  under  execution  against 
one  of  the  partners  or  the  surviving  partner.  The  entire  interest  of  a 
partner  may  be  seized  and  sold,  but  no  specific  asset,  credit  or  prop- 
erty of  the  partnership  is  liable  to  seizure  under  execution  against  one 
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of  the  partners.  Therefore,  the  seizare,  so  far  as  relates  to  Mayo,  is 
Toid,  because  his  suocession  is  not  liable  to  seizure  under  ./im/ooicM 
9iyfK  as  it.reUtes  to  his  surviving  partners,  the  things  seized  belong- 
ing to  the  said  firms,  the  property  in  the  hands  of  the  garnishees 
herein  was  not  liable  to  seizure  by  plaintiffs.  The  appellant  who  shows 
title  to  the  property  in  dispute  can  make  any  objection  necessary  to 
protect  his  interest. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  decreed  that  plaintiffs  take  nothing  by  their  seizure,  and  their  gar- 
nishment proceedings  herein  be  set  aside  at  their  costs  in  both  courts. 


No.  549. 
Annie  Alexander  and  Husband  v.  B.  Silbbrnagel  et  al. 

Ik  aeems  settled  by  oor  Jarispradence  that  where  no  law  authorizes  the  execution  of  a  judi- 
cial bond,  no  force  can  bo  given  to  it.  The  order  of  the  Judge  authorising  the  inter- 
Tenors  in  this  case  to  release  property  under  sequestration  by  executing  a  bond,  gives 
no  validity  to  the  bond,  because  there  is  no  law  authorising  interveners  to  release  prop- 
erty  under  sequestration  by  fnmishing  bond. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Bay 9  J.  Jury  trial.  8.  O.  Parsons,  for  plaintiff  and 
appellee.    Todd  &  Brighamf  for  defendants  and  appellants. 

Taliaferro,  J.  It  was  seen  by  the  statement  of  facts  in  the  decree 
in  the  case  of  Annie  Alexander  and  husband  v,  J.  G.  Felton,  .et  al., 
H.  Tally  &  Co.,  and  Silbernagel,  Starnsey  &  Co.,  intervenors,  just 
read,  that  Silbernagel,  Starnsey  &  Co.,  intervenors  in  that  case,  re- 
leased under  bond  in  the  sum  of  91900,  the  estimated  value  of  one- 
third  of  the  crop  of  cotton  and  corn,  the  product  of  the  crop  of  the 
year  1867,  on  the  Wells  plantation,  the  entire  crop  being  under  se- 
questration at  the  suit  of  plaintiff  against  Felton  and  others,  lessees. 

In  this  case,  the  plaintiff  brings  suit  against  Silbernagel,  Starnsey 
&  Co.,  on  the  aforesaid  bond  of  release. 

The  defendants  excepted  mainly  on  the  ground  that  the  bond  sued 
upon  is  null  and  yoid  because  it  was  not  executed  in  conformity  with 
law^  and  there  being  no  law  authorizing  intervenors  to  execute  bonds 
for  the  release  of  property  sequestered,  the  plaintiff  can  not  recover 
on  the  bond  sued  upon.  The  exception  was  referred  to  the  merits. 
Defendants  subsequently  filed  their  answer,  setting  up  various  grounds 
of  defense. 

The  plaintiff  had  judgment  for  91090,  with  interest,  and  the  defend- 
ants have  appealed. 

It  becomes  unnecessary  from  the  decision  to  be  rendered  in  this  case 
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to  examine  the  bills  of  exception  found  in  the  record.  The  exception 
to  the  validity  of  the  bond  muBt  be  sustained.  It  seems  settled  by 
our  jurisprudence  that  where  no  law  authorizes  the  execution  of  a 
judicial  bond  no  force  can  be  given  to  it.  The  order  of  the  judge 
authorizing  the  interveners  in  this  case  to  release  property  under 
sequestration  by  executing  a  bond,  gives  no  validity  to  the  bond  be- 
cause there  is  no  law  authorizing  interveners  to  release  property  under 
sequestration  by  furnishing  bond.  In  the  case  of  Danson  v.  Morton  & 
Williamson,  22  An.  535,  where  an  intervener  had  given  bond  to  release 
an  attachment  (and  the  same  principle  applies  to  sequestration ),  this 
court  said:  *' Without  a  law  authorizing  the  release  of  property 
under  attachment,  on  the  bond  of  an  intervener,  it  can  not  fairly  be 
said,  that  such  a  bond  is  a  judicial  bond,  which  must  be  construed 
with  reference  to  the  law  in  pursuance  of  which  it  was  given.'^  See 
case  of  Benham  and  others  v.  Collins,  sheriff,  et  al.  23  An.  222,  aod 
cases  there  cited. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
avoided  and  reversed.  It  is  further  ordered  that  this  case  be  dis- 
missed at  plaintiff's  costs. 


No.  552. 
Walkicu  6c  Vaugut  t;.  G.  W.  Kimbrough,  Administrator,  et  al. 

The  plaintltib  sue  to  animl  a  probate  sale  on  the  groand  of  tpAnd  and  oollaaion  between  the 
administrator  and  the  pnrchaaers  to  sacrifice  the  property  and  evade  the  pursuit  of  the 
creditors  of  the  succession. 

The  exception  that  a  ratification  of  the  sale  hy  plaintiift  resulted  fh>m  the  filing  by  them  of 
a  third  opposition,  and  claiming  the  proceeds,  is  well  taken.  The  purchasers  bou|^t  no 
doubt  under  what  probably  appeared  to  them  regular  proceedings  and  apparently  in 
good  faith.    They  should  be  protected. 

The  objection  that  the  land  was  not  divided  into  lots  and  sold  in  lots,  as  prescribed  bylaw,  is 
without  much  force.  No  survey  was  made,  but  the  lots  were  sufficiently  designated  by 
means  of  the  map  of  the  official  United  States  survey  and  sold  in  portions  easily  aacer- 
tainable.    No  such  illegality  thereby  arose  as  to  work  nullity  of  the  sale 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Afore- 
bouse.    Bay  J.     Todd  dt  Brigham,  for  plaintiffs  and  appellants. 
C.  T.  Dunn,  D.  0.  Morgan^  for  defendants  and  appellees. 

Taliaferro,  J.  The  plaintiffs  sue  to  annul  a  probate  sale.  They 
allege  fraud  and  collusion  between  the  administrators  and  the  pur- 
chasers to  sacrifice  the  property  and  evade  the  pursuit  of  the  creditors 
of  the  sncceseion.  They  allege  that  a  second  appraisement  of  the 
property  was  illegally  obtained  for  the  purpose  of  having  the  property 
appraised  at  a  low  valuation^  and  that  advantage  was  taken  of  the 
time  of  the  year  when  money  in  the  country  is  usually  scarce  to  have 
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the  sale  made  and  of  a  place  for  making  it  where  there  would  be  bat 
few  bidders  and  bat  little  opposition.  Walker  &  Vaaght  were  credi- 
tors of  Ward.  Daring  his  life  time  they  proceeded  by  executory  pro- 
cess to  enforce  a  mortgage  which  they  claimed  to  have  against  certain 
lands  of  their  debtor.  Ward  enjoined  the  proceeding,  and  daring  the 
pendency  of  the  in j auction  died,  and  the  suit  was  continued  by  hia 
administrator.  The  judgment  of  the  district  coart  dissolved  the  in- 
junction, but  this  judgment  was  reversed  on  appeal.  A  suit  via  ardi" 
nana  was  then  brought  to  enforce  the  mortgage  debt.  There  was 
judgment  rendered  ordering  the  sale  of  the  land.  Under  this  decree 
the  land  was  seized,  bnt  subsequent  to  the  seizure  it  was  determined 
OD  appeal  that  there  was  no  mortgage.  Before,  however,  this  decision 
was  rendered  the  land  was  advertised  for  sale  by  the  administrator 
under  an  order  purporting  to  have  been  obtained  by  him  in  1869,  but 
which  had  been  suspended  by  injunction.  Walker  &  Vaught  got  oat 
a  third  opposition  and  claimed  the  proceeds  of  the  land.  The  sale  waa 
made,  but  after  the  decree  of  the  appellate  court  that  no  mortgage 
existed,  the  third  opposition  was  dismissed  and  the  proceedings  seem 
to  have  been  discontinued.  It  seems  that  in  March,  1871,  an  order  of 
sale  of  the  property  was  rendered  on  application  of  the  administrator 
by  the  probate  court  of  the  parish  of  Morehouse,  and  that  a  sale  was 
made  under  this  order  by  the  sheriff.  It  is  this  sale,  which  on  the 
grounds  before  alleged,  the  plaintiffs  seek  to  annul.  Nearly  two  years 
Laving  elapsed  since  the  first  inventory  was  made,  and  that  having 
been  destroyed  by  the  burning  of  the  parish  records,  the  administrator 
obtained  an  order  tor  a  new  inventory  and  appraisement  which  was 
made  in  July,  1871. 

The  delendants  filed  an  exception  to  the  jurisdiction  of  the  district 
coarty  in  which  this  suit  was  brought,  as  to  that  part  of  the  action 
which  seeks  to  attack  the  judgment  of  the  probate  court  ordering  the 
sale  of  the  land;  that  plaintiffs  were  parties  to  that  judgment,  and 
that. more  than  twelve  months  having  elapsed  without  an  appeal  being 
taken  from  it,  it  has  become  resadjudicata;  that  plaintiffs  ratified 
the  sale  by  filing,  previous  to  the  sale,  a  third  opposition  claiming  the 
proceeds  ot  the  land,  and  that  they  were  thereby  estopped  from  attack- 
ing the  sale.     3  An.  648  -,  2  An.  454. 

But  the  plaintiffs  contend  that  the  irregularities  of  which  they  com- 
plain occurred  after  they  had  filed  their  opposition  and  before  the 
sale.  The  opposition  was  filed  on  the  third  July,  1871,  the  inventory 
made  on  the  seventh  of  that  month,  and  the  first  sale  on  the  tenth  of 
the  month. 

The  purchasers  except  further  that  they  have  paid  the  price  of  ad- 
jadication  as  shown  by  the  proces  verbal  of  the  sale  in  evidence,  and 
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that  the  parchase  price  Dor  any  part  thereof  has  been  paid  or  tendered 
to  them  by  the  plaintiffs  or  any  other  person. 

We  are  not  induced  to  believe  the  plaintiffs  have  made  oat  their 
case.  The  exception  that  a  ratification  of  the  sale  by  plaintiffs  resulted 
from  the  filing  by  them  ot  a  third  opposition,  and  claiming  the  pro- 
ceeds, we  think  is  well  taken. 

We  see  no  illegality  under  the  facts  shown  of  the  procurement  of  a 
second  inventory  and  appraisement.  The  reduced  price  at  which  the 
lands  were  appraised  at  the  last  inventory,  compared  with  their  valua- 
tion by  the  first  inventory  taken  two  years  before,  may  have  resulted 
from  the  great  falling  off  in  value  of  real  estate  in  this  country.  We 
have  examined  the  evidence  with  considerable  care,  and  although  a 
few  circumstances  are  shown  that  might  excite  some  suspicion  as  to 
the  entire  fairness  of  the  transaction,  still  we  find  nothing  that  estab- 
lishes clearly  and  satisfactorily  collusion  and  fraud,  and  especially  od 
the  part  of  the  purchasers.  They  bought  no  doubt  under  what  prob- 
ably appeared  to  them  regular  proceedings  and  apparently  in  good 
faith ;  they  should  be  protected. 

The  objection  that  the  land  was  not  divided  into  lots  and  sold  in 
lots,  as  prescribed  by  law  is,  we  think,  without  much  force.  No  sur- 
vey was  made,  but  the  lots  were  sufficiently  designated  by  means  of 
the  map  of  the  official  United  States  survey  and  sold  in  portions  easily 
ascertainable.    No  such  illegality  thereby  arose  as  to  work  nullity  of 

the  sale. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  district 
court  be  affirmed  with  costs. 


540. 
Succession  op  George  W.  Rawls — Opposition  to  Tableau  of  Debts. 

The  privilege  conferred  on  the  widow  in  neceasitoas  circumstancea  is  saperior  to  all  otiier 
privileges,  except  those  of  the  vendor,  and  those  to  secure  the  payment  of  expenses 
inonrred  in  selling  the  property. 

4  PPEAL  from  the  Parish  Court,  parish  of  Webster.  Franks,  J.  /. 
ix  J>.  Wathina,  for  administratrix  and  appellee.  L.  B.  Waikins,  for 
opponent  and  appellant. 

LuDELiNG,  C.  J.  The  insolvent  succession  of  George  W.  Rawla 
was  opened  in  the  parish  of  Webster,  his  surviving  wife  administered 
the  estate  and  filed  a  tableau  of  debts,  on  which  she  placed  herself  as 
a  privileged  creditor  for  $1000,  under  the  widow's  homestead  act  of 
1852,  No.  255. 

Her  claim  is  opposed  on  the  grounds  that  at  the  time  Rawls  died  he 


MONROE,  JULY,  1875.  561 

Sacoession  of  Bawls. 

did  Dot  reside  in  LonisiaQa;  that  one  of  the  creditors  has  a  privilege 
on  the  buildings  for  materials  furnished. 

The  evidence  shows  that  Itawls  had  resided  in  Louisiana  many  years 
and  up  to  within  about  three  months  before  his  death;  that  he  left  the 
State,  probably  with  the  intention  of  abandoning  his  wife,  and  that 
he  died  in  St.  Louis  shortly  after  this.  The  wife  always  resided  in 
Louisiana,  where  she  was  married;  nor  is  it  shown  that  Ra wis  ever 
acquired  a  domicile  any  where  else. 

The  privilege  conferred  on  the  widow  in  necessitous  circumstances 
is  superior  to  all  other  privileges,  except  those  of  the  vendor  and 
those  to  secure  the  payment  of  expenses  incurred  in  selling  the  prop- 
erty.   C.  C.  3252. 

The  motion  to  dismiss  the  appeal  for  want  of  a  bond,  in  favor  of  the 
clerk,  because  the  same  person  is  clerk  of  the  district  court,  is  frivol- 
onB. 

It  is  ordered  that  the  judgment  of  the  parish  court  be  affirmed  with 
coBts  of  appeal. 


No.  533. 
L.  H.  Gardner  &  Co.  v.  J.  D.  Maxwell. 

One  holding  a  note  as  collateral  security  or  as  a  pledge,  to  the  extent  of  his  debt,  is  the  own 
er  of  the  obligation  for  alt  practical  purposes.  It  is  not  shown,  in  this  case,  that  the 
debt  to  be  secured  is  less  th»n  the  amount  of  the  note,  even  if  it  had  been  shown  that 
plaintiffs  held  it  as  a  pledge. 

Tike  note  being  negotiable  and  having  been  acquired  before  maturity  by  the  plaintiflb,  the 
equities  between  the  original  parties  can  not  be  noticed  in  this  suit.  When  one  of  the 
parties  must  bear  a  loss,  he  who  has  made  it  possible  must  suffer. 

In  this  instance,  the  mortgage  is  accessory  to  a  principal  obligation  which  it  is  designed  to 
Rtrengthen,  and  of  which  it  is  to  secure  the  obligation ;  and  it  follows  the  principal  obli- 
gation, like  a  shadow  follows  its  substance. 

A  mortgage  may  be  given  for  an  obligation  which  lias  not  yet  risen  into  existence,  and  the 
provision  of  law  which  says  "that  the  right  of  mortgage,  in  this  case,  shall  only  be 
realized  in  so  far  as  the  promise  shall  be  carried  into  effect  by  the  person  making  it," 
applies  only  to  cases  between  the  parties  to  the  contract,  or  in  which  the  principal  obli- 
gation is  not  negotiable. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Bay,  J.  Jary  trial.  8,  G.  Parsons,  for  plaintiffs  and 
appellants.  D.  (7.  Morgan,  Nexoton  <&  Rail,  for  defendant  and  appellee. 
LfUDELiNG,  C.  J.  The  plaintiffs  are  the  indorsees  of  a  note  for 
#5000,  which  they  allege  they  acquired  before  maturity,  in  good  faith 
and  in  due  course  of  business,  and  they  sue  the  maker  thereof  for  its 
amount. 

The  defense  is  that  the  note  was  executed  in  favor  of  F.  W.  Michoux, 
for  supplies  advanced  and  to  be  advanced,  to  defendant ;  that  the  ad- 
vances amount  to  $1154  12,  and  that  the  balance  of  the  note  is  with- 
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oat  coDsideration.  The  note  is  secared  by  a  mortgage  and  is  paraphed 
ne  varietur  by  the  recorder.  The  case  was  tried  by  a  jury,  who  ren- 
dered a  verdict  in  favor  of  plaintiffs  for  $1094  12,  without  a  mortgage, 
and  plaintiffs  appealed. 

It  is  contended  that  the  plaintiffs  are  only  the  pledgees  of  the  QOte 
and  not  the  owners  thereof.  One  holding  a  note  as  collateral  secarity 
or  as  a  pledge,  to  the  extent  of  his  debt^  is  the  owner  of  the  obliga- 
tion for  all  practical  purposes.  It  is  not  shown,  in  this  case,  that  the 
debt  to  be  secared  is  less  tlian  the  amount  of  the  note,  even  if  it  had 
been  shown  that  plaintiffs  held  it  as  a  pledge. 

The  note,  being  negotiable  and  having  been  acquired  before  ma- 
turity by  the  plaintiffs,  the  equities  between  the  original  parties  can 
not  be  noticed  in  this  suit.  Where  one  of  two  parties  must  bear  a 
loss,  he  who  has  made  the  loss  possible,  must  suffer.  The  mortgage  is 
accessory  to  a  principal  obligation,  which  it  is  designed  to  strengthen, 
and  of  which  it  is  to  secure  the  execution.  0.  C.  3284.  And  it  fol- 
lows, the  principal  obligation,  like  a  shadow  follows  its  substance. 

The  defendant  admits  the  rule,  that  equities  between  the  parties 
can  not  be  urged  against  an  innocent  purchaser  of  commercial  paper, 
acquired  before  maturity ;  but  he  says  tliat  rule  does  not  apply  in  such 
a  case  as  this,  because  the  note  is  paraphed  ne  varietur  by  the  notary, 
and  that  charged  him  with  notice,  and  that  the  act  of  mortgage,  in 
Morehouse  parish,  showed  that  the  note  was  for  advances  made  and  to 
be  made.  If  this  were  true,  it  would  result  that  mortgage  notes  or 
bonds  are  not  negotia'ble ;  that  the  security,  which  is  intended  to  give 
them  value  in  the  commercial  world,  destroyed  their  negotiability. 
The  statement  of  the  proposition  shows  its  fallacy.  The  Civil  Code 
declares  that  **a  mortgjige  may  be  given  for  an  obligation,  which  has 
not  yet  risen  into  existence."  Art.  :3292 ;  10  R.  383.  And  3293,  which 
sayB  '*  the  right  of  mortgage,  in  Ihis  case,  shall  only  be  realized  in  so 
far  as  tiie  promise  shall  be  carried  into  effect  by  the  person  making 
it,"  applies  to  cases  between  the  parties  to  the  contract,  or  in  which 
the  principal  obligation  is  not  negotiable. 

TJi«'.  plaintiffs,  however,  have  only  asked  to  have  the  mortgage  re- 
cognizee! to  the  extent  of  $3664  12,  with  interest  from  first  May,  1873. 

It  is  therefore  ordered  and  adjudged  that  the  judgmont  of  the  dis- 
trict court  be  annulled,  that  the  verdict  be  set  aside,  and  that  there  be 
judirnieiit  in  (avor  of  the  plaintiffs  and  against  the  defendant  for  five 
tijouaand  dollars,  with  eight  per  cent,  interest  per  annum  from  the 
first  ol  December,  1873,  and  costs  of  both  courts;  and  that  the  mort- 
gage referied  to  in  the  petition  on  the  property  therein  described  be 
recognized  and  made  executory  to  the  amount  of  $3664  12,  with  eight 
per  cent,  per  annum  interest  from  first  May,  1873. 
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No.  575. 
RoBERTiNE  Green  v.  The  Baptist  Church  of  Shreveport. 

In  this  petitory  action  plaintiff  claims  that  her  posthunons  hirth  deatroyed  her  father's 
wiHi  that  the  executor  became  thereby  Incapable  to  act;  and  that  the  sale  made  by 
him,  as  snch,  conveyed  no  title  to  the  porchaser,  who  subsequently  transferred  it  to  the 
defendant. 

Prima  faeie^  the  titie  acquired  by  the  first  purchaser  was  a  good  one.  The  property  had 
been  sold  under  an  order  of  a  competent  court,  made  at  the  instance  of  one  apparently 
anttaorized  to  apply  for  it  Purchasers  are  not  bound,  at  tbeir  peril,  to  inquire,  when 
property  is  advertised  for  sale  by  an  executor,  whether  any  tbing  has  occurred,  outside 
of  court,  to  destroy  the  will  under  which  he  is  acting. 

Besides,  the  succession  of  plaintiff's  father  being  insolvent,  and  the  property  which  she  now 
claims  having  been  applied,  as  was  proper,  to  the  payment  of  his  debts,  it  is  not  seen 
how  she  has  been  injured  by  the  sale  of  which  she  complains. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.    Fuqua,  CalUham  and  Seay,  for  plaintiff  and  appellant. 
Nuit  d  Leonard,  for  defendant  and  appellee. 

Morgan,  J.  Plaintiff's  father,  Robert  Green,  died  in  October,  1854. 
He  constituted  his  wife  Liz2ie  H.  Grreen,  his  universal  legatee,  and 
appointed  John  J.  Green  his  testamentary  executor,  who  qualified  as 
each.    The  property  now  in  contest  formed  part  of  his  succession. 

In  February,  1855,  tlie  plaintiff'  was  born.  She  is  the  issue  of  the 
marriage  of  Bobert  Green  and  Lizzie  H.  Green.  At  the  time  of  her 
father's  death  she  was  ''  6»  ventre  sa  mereJ^ 

In  June,  1856,  the  lots  in  question  were  sold.  The  sale  was  pro- 
voked by  the  executor.  It  was  made  under  an  order  of  court,  and  by 
auction. 

Plaintiff  claims  tliat  her  birth  destroyed  her  father's  will;  that  the 
executor  became  thereby  without  power  to  act,  and  that  the  sale  made 
by  him  conveyed  no  title. 

It  is  in  evidence  that  Robert  Green  died  insolvent.  It  is  admitted 
that  the  proceeds  of  the  property  went  toward  the  payment  of  his 
debts. 

Prima  fade,  the  title  acquired  by  the  first  purchaser  was  a  good  one. 
The  property  had  been  sold  under  an  order  of  a  competent  court, 
made  at  the  instance  of  one  apparently  authorized  to  apply  for  it. 
The  records  of  the  country  showed  that  the  executor  was  exercising 
the  functions  of  his  office  at  the  time  he  asked  for  the  order  of  sale. 
Purchasers  are  not  bound,  at  their  peril,  to  inquire,  when  property  is 
advertised  for  sale  by  an  executor,  whettier  any  thing  has  occurred 
outside  of  court,  to  destroy  the  will  under  which  he  is  acting. 

Besides,  her  father's  succession  being  insolvent,  and  the  property 
which  she  now  claims  having  been  applied,  as  was  proper,  to  the  pay- 
ment of  his  debts,  we  do  not  see  how  she  has  been  injured  by  the  sale 
of  which  she  complains. 
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The  moral  of  her  positioD  is  that  the  purchasers  of  her  father's 
property  sliall  pay  his  debts,  and  the  property  itself  be  returned  to 
her.     To  this  we  can  not  assent. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  affirmed. 


LuDELiNG,  C.  J.,  dissenting.  This  is  a  petitory  action  by  the  heir 
of  Robert  Green.  The  defense  is  that  the  defendant  holds  the  prop- 
erty by  mesne  conveyances  from  the  purchaser  at  a  probate  sale  of  the 
succession  of  Robert  Green. 

The  sale  was  provoked  and  made  by  one  who  acted  as  the  executor 
of  the  last  will  of  Robert  Green.  At  the  time  of  the  sale,  the  will, 
which  appointed  him  executor,  had  been  destroyed  by  the  birth  of  a 
legitimate  child  of  tlie  testator  subsequent  to  its  date.  "The  testa- 
ment falls  by  the  birth  of  legitimate  children  of  the  testator  posterior 
to  its  date.*'  C.  C.  1705.  After  the  birth  of  .the  child  there  was  no 
testament,  and  consequently  no  executor  of  Robert  Green,  deceased. 
And  all  the  acts  of  said  pretended  executor  were  absolutely  null.  2  R, 
258  ;  3  An.  271  ,•  8  An.  378;  6  How.  550. 

Suppose  a  mere  intermeddler,  representing  himself  to  be  executor, 
had  obtained  an  order  to  sell  succession  property  and  had  made  the 
sale  ;  could  it  be  seriously  pretended  that  such  as  ale  could  be  held  to 
be  valid  ?     I  imagine  not. 

It  is  contended,  however,  that  John  J.  Green  was  acting  under  an 
appointment  recognized  by  a  court  under  an  order  of  sale  granted  by 
a  court  of  competent  jnrisdiction,  and  that  therefore  the  sale  was 
valid.  The  will  having  ceased  to  have  validity  after  the  birth  of  the 
child,  ipso  facto f  all  who  dealt  with  him,  were  bound  to  inquire,  if  he 
filled  the  office  legally.  Otherwise  the  provisions  of  article  1705  is 
meaningless.  J.  J.  Green  had  no  right  to  ask  for  the  order,  and  the 
court  erred  in  making  it,  and  it  was  without  power  or  jurisdiction  to 
authorize  him,  a  stranger  to  the  estate,  to  make  the  sale.  The  order 
itself  was  a  nullity.     *'  Quod  nullum  est,  nullum  effectum produdV 

The  rule  that  a  purchaser  at  a  judicial  sale  is  protected  by  the  judg- 
ment of  a  court,  has  this  extent  only,  that  the  innocent  purchaser  is 
protected  from  irregularities  which  precede  the  judgment.  23  An.  446. 
It  has  no  application  to  this  case,  for  the  plaintiff  does  not  complain 
of  mere  want  of  formalities  preceding  the  order  of  sale ;  but  of  the 
order  itself  as  null  and  void.  The  complaint  is  that  succession  prop- 
erty, the  heir  to  which  was  a  minor,  was  sold  under  an  order  granted 
when  both  the  succession  and  the  minor  were  unrepresented,  and  at 
the  instance  of  a  total  stranger  to  the  succession.    There  is  no  excep- 
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tioo  in  this  case  that  the  minor  has  not  offered  to  return  the  price  of 
the  property  which  may  have  gone  to  pay  the  debts  of  the  succession  ; 
and  therefore  I  think  there  shoald  be  judgment  in  her  favor  for  the 
land;  and  a  writ  of  possession  to  issue  only,  when  she  reimbursed  to 
defendant  the  portion  of  the  price  which  went  to  pay  the  debts  of  the 
snccession.  For  the  foregoing  reasons  I  dissent. 
Rehearing  refused. 


No.  586. 
R.  H.  Lindsay  v,  W.  A.  Wright. 

This  is  an  action  of  boundary.    The  judge  a  qtio  erred  in  receiving  the  report  of  tiie  survey- 
ors, which  was  not  made  in  conformity  to  law.    Kevised  Code,  834. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.    Nutt  <&  Leonard,  for  plaintiff  and  appellee.     Land  & 
Taylor,  for  defendant  and  appellant. 

Wylt,  J.  This  is  an  action  of  boundary.  The  defendant  prayed 
for  a  survey  and  the  court  commissioned  Watts,  Levenworth,  and  Par 
sons,  surveyors,  to  make  the  survey.  Their  reports  were  objected  to 
and  a  new  snrvey  was  ordered.  The  court  directed  surveyors  Melvin, 
DeVoe,  and  Crain  to  make  a  snrvey,  and  in  the  order  required  them 
"to  give  due  notice  to  the  parties  in  writing  of  the  time  and  place 
when  the  survey  will  be  made  by  you,  and  you  will  call  upon  them 
for  their  title  deeds  and  make  due  return,''  etc. 

At  the  trial  defendant  excepted  to  the  reports  of  these  surveyors, 
beeanse  the  process  verbal  of  the  snrvey  does  not  show  that  the  parties 
in  interest  were  notified  in  writing  of  the  time  and  place  of  making 
the  survey.  The  judgment  of  the  court  was  based  on  the  report  of 
surveyors  Melvin  and  DeVoe,  and  from  it  the  defendant  appeals. 

The  report  of  these  surveyors  should  not  have  been  received. 
"  Whenever  any  surveyor  is  called  on  to  fix  the  limits  between  adja- 
cent estates,  it  is  his  duty  to  notify  in  writing  the  owners  interested 
therein  to  be  present  at  the  work,  if  they  think  proper,  and  to  inform 
them  of  the  day  and  hour  when  he  will  proceed  to  fix  the  limits;  and 
he  is  boand  in  his  process  verbal  to  make  mention  of  the  notice  he 
may  thus  have  given  of  the  names  of  the  parties  notified  and  of  the 
date  of  the  notice.     •    •     •    Revised  Code,  834. 

It  is  therefore  ordered  that  the  judgment  herein  be  set  aside,  and 
it  ifi  decreed  that  this  case  be  remanded  for  new  trial,  and  to  be  pro- 
ceeded in  according  to  the  views  herein  expressed,  appellee  paying 
coets  of  appeal. 
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No.  554. 

G.  W.  KiMBROUGH,  Administrator,  v.  Walker  and  Vauoht  and 

R.  B.  Todd. 

An  iivjanction,  which  was  snbseqncntly  dissolTed,  was  obtained  in  the  parish  court  of  tbe 
parish  of  Morehouse,  by  Walker  and  Vanght,  and  an  iqjnnotion  bond  for  |500  gires, 
with  R.  B.  Todd  as  seonrity.  This  suit  is  to  make  both  principals  and  surety  responsible 
in  damages  for  the  injunction  wrongfully  taken,  without  regard  to  the  amount  specified 
in  the  bond. 

As  to  Walker  and  Vanght,  the  principals,  the  plea  to  the  jurisdiction  of  the  court  was  prop- 
erly maintained.    They  must  be  sued  at  their  domicile,  which  is  New  Orleans. 

As  to  the  security,  who  resides  in  the  parish,  the  plea  to  the  jurisdiction  ratione  materia  is 
not  tenable.  It  is  the  demand  which  must  test  the  jurisdiction,  and  the  demand  in  this 
case  is  over  $7000,  the  plaintiff  contending  that  the  liability  of  the  security  is  not  limited 
to  the  bond. 

The  plea  of  res  judicata  is  not  tenable,  because  in  the  cases  cited  and  in  which  it  is  alle^ 
that  the  cause  of  action  now  presented  had  been  pleaded,  nothing  was  said  in  regard  to 
dwnages,  as  that  question  was  not  properly  at  issue. 

APPEAL  from  the  Fourteen th  Judicial  District  Court,  parish  of 
Morehouse.   JRay^  J.    C.  T,  Dunn,  for  plaintiff  and  appellant.    Todd 
&  Brigliam,  for  defendants  and  appellees. 

LuDELiNG,  C.  J.  This  is  a  suit  for  seven  thousand  two  hundred  and 
sixty-two  dollars,  for  damages  for  the  wrongful  suing  out  of  an  injonc- 
tion  by  Walker  and  Yaught,  residents  of  New  Orleans,  in  1869,  to 
prevent  the  sale  of  property  belonging  to  the  succession  of  W.  F. 
Ward. 

The  injunction  was  obtained  in  the  parish  court,  and  an  injunction 
bond  for  $500  was  given  with  R.  B.  Todd  as  security.  This  suit  is  to 
make  both  principals  and  surety  responsible  for  said  damages,  without 
regard  to  the  amount  specified  in  the  bond. 

The  defendant  pleaded  to  the  jurisdiction  of  the  court  raUone  per- 
sonas  as  to  the  principals,  and  ratione  materice  as  to  the  security.  They 
further  pleaded  res  judicata.  These  pleas  were  sustained,  and  the 
plaintiff  has  appealed. 

As  to  Walker  and  Yaught,  the  plea  to  the  jurisdiction  of  the  court 
was  properly  maintained.    They  must  be  sued  at  their  domicile. 

As  to  the  surety,  the  plea  is  not  tenable;  it  is  the  demand  which 
must  test  the  jurisdiction  of  the  court  ratione  materia.  The  demand 
in  this  case  is  over  $7000,  the  plaintiff  contending  that  the  liability  of 
the  surety  for  damages  is  not  limited  to  the  bond.  It  is  evident  that 
this  question,  thus  raised,  could  never  be  decided  if  the  plea  be  goad, 
for  no  court  would  have  original  jurisdiction  in  the  matter,  if  the  dis- 
trict court  has  not. 

The  plea  of  res  judicata  is  not  tenable. 

Nothing  was  said  in  regard  to  damages  in  the  cases  in  which  the 
injunctions  were  dissolved,  because  the  question  of  damages  waa  not 
properly  at  issue  in  said  cases.    1  Rob.  142;  9  An.  903. 
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It  is  therefore  ordered  that  the  jadgment  of  the  district  court  be  re- 
versed, and  that  there  be  jadgment  dismissing  the  plaintiff's  demand 
against  Walker  and  Yanght,  for  want  of  jurisdiction  of  the  court  a 
qua,  with  costs ;  and  that  the  case  be  remanded  to  the  court  of  the  first 
instance,  to  be  proceeded  with  according  to  law  against  the  defendant 
Eohert  B.  Todd,  the  appellee  Todd  to  pay  the  costs  of  appeal. 


Wtlt,  J.,  dissenting.  Walker  and  Vaught,  alleging  that  they  were 
mortgage  creditors  of  the  succession  of  W.  R.  Ward,  and  were  pro- 
ceeding to  foreclose  their  mortgage  in  the  district  court,  enjoined  the 
Bale  of  the  mortgaged  property  ordered  by  the  parish  court  on  fifteenth 
December,  1869,  R.  B.  Todd  being  their  surety  on  the  injunction  bond 
for  five  hundred  dollars.  It  was  subsequently  determined  by  this 
coart  on  the  trial  of  said  injunction,  that  they  were  not  mortgage  cred- 
itors, but  ordinary  creditors  of  said  succession  j  that  they  had  no  right 
to  enforce  the  mortgage  set  up  by  them,  and  the  injunction  was  dis- 
solved, nothing  being  said  in  the  decree  in  reference  to  damages  which 
were  claimed  in  that  suit.  Plaintiff,  the  administrator  of  the  succes- 
doD  of  Ward,  now  sues  for  (7500  damages,  which  he  alleges  the  sue 
cession  incurred  on  account  of  the  wrongful  issuing  of  said  injunction, 
said  damages  consisting  of  $500  attorney's  lees  and  $7000  loss  sus- 
tained by  said  succession  in  the  depreciation  of  the  value  of  the  mort- 
gaged property  pending  the  injunction,  which  suspended  the  sale 
thereof  from  December,  1869,  till  August,  1871. 

Plaintiff,  in  his  brief,  bases  his  action  for  damages  on  the  injunction 
bond,  and  contends  that  although  said  bond  is  only  for  five  hundred 
dollars,  the  surety  is  liable  in  solido  with  his  principals  for  whatever 
damages  plaintiff  has  sustained  on  account  of  said  injunction.  I  agree 
with  the  majority  of  the  court  that  the  suit  must  be  dismissed  as  to 
Walker  and  Vaught,  citizens  of  New  Orleans,  for  want  of  jurisdiction 
raHone persontB.    They  must  be  sued  before  their  own  judge.    C.  P. 
162.    But  I  differ  with  the  majority  of  the  court  in  regard  to  the  juris- 
diction of  the  court  a  qua  as  to  Todd,  the  surety  on  the  injunction 
bond.    As  to  him,  I  think  the  district  court  was  without  jurisdiction 
ratione  materioff  his  obligation  on  the  bond  (the  matter  in  dispute) 
being  less  than  $500. 

The  plaintiff  can  not  be  serious  in  alleging  that  the  surety  on  an 
injunction  bond  is  liable  beyond  the  amount  thereof  in  a  suit  based, 
as  lie  contends  in  his  brief,  on  the  bond.  Indeed,  the  bond  evidences 
the  only  obligation  oi  Todd,  the  surety,  and  it  alone  gives  any  cause 
of  action  against  him.  Without  the  bond  Todd  was  a  stranger  to  the 
suit  which  caused  the  damages  of  which  plaintiff  complains.    Here 
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then  is  a  salt  based  oo  a  bond  for  $500,  and  the  plaintiff  proposes  to 
give  the  district  court  jurisdiction  by  a  simple  allegation  that  Todd, 
the  surety,  owes  him  on  said  bond  $7500.  The  demand  beyond  $500 
is  purely  fictitious,  and  ought  to  be  entitled  to  no  more  weight  than  a 
like  allegation  would  have  in  a  suit  based  on  a  note  for  $500. 

It  will  not  be  pretended  that  if  Mr.  Todd  were  sued  upon  a  note  for 
$500  the  attorney  for  plaintiff  could  give  the  district  court  jurisdiction 
by  simply  alleging  that  he  owed  on  said  note  $7500,  or  any  other  sum 
in  excess  of  what  appeared  on  the  note  itself.  But  it  is  gravely  argued 
that  as  plaintiff  claims  that  Todd  owes  him  on  the  $500  bond  $7500, 
the  parish  court  was  without  jurisdiction  to  determine  that  question, 
that  is,  whether  he  owes  on  the  bond  more  than  the  amount  thereof. 
The  same  might  with  equal  apparent  seriousness  be  said  of  a  suit  on  a 
note  for  $500  where  the  plaintiff  would  claim  $7500.  In  my  opinion 
the  argument  is  frivolous.  It  was  impossible  to  give  the  district  court 
jurisdiction  of  a  suit  against  a  surety  on  a  bond  for  $500,  simply 
because  ingeoious  counsel  in  framing  the  petition  assert  that  he  owes 
on  said  bond  more  than  ten  times  the  amount  thereof,  or  $7500.  Courts 
deal  with  substances  not  shadows — realities,  not  fictions.  I  think  the 
jurisdiction  of  the  court,  as  fixed  in  the  constitution,  sliould  not  be 
altered  by  such  a  shallow  device.    I  therefore  dissent. 

Rehearing  refused. 


No.  528. 

The  Ma  yob  and  Selectmen  op  the  Town  of  Homer  v.  T.  8. 

Mebritt  et  als. 

The  plea  that  the  securities  are  not  bound  because  their  principal  was  not  legally  collector, 
and  becaase  much  of  the  money  collected  as  licenses  and  fines  had  not  been  legally 
assessed,  can  not  be  maintained. 

These  questions  can  not  be  raised  in  this  collateral  manner.  It  is  a  fact  that  the  principsl 
on  the  bond  did  act  as  collector,  at  least  nnder  color  of  authority,  and  that  he  did  colleet 
the  licenses  and  fines  imposed  by  those  who  were  acting  under  color  of  authority.  He 
must  account  for  the  moneys  collected  by  him,  even  thouj^h  unduly  collected,  and  the 
sureties  bound  themseWes  to  do  so  if  he  did  not. 

There  is  no  merit  in  the  defense  that  the  sureties  are  bound  only  for  such  moneys  as  the 
principal  collected  during  the  first  month  ot  the  t«rm  ot  his  office,  as  he  was  required  by 
law  to  make  monthly  settlements.  It  is  evident  that  a  violation  of  duty  by  the  prinei* 
pal,  can  be  no  excuse  for  the  sureties,  who  are  bound  for  the  consequences  of  all  viola- 
tioBS  of  his  duties. 

APPEAL  from  the  Eleventh  Judicial  District  Conrt,  parish  of  Clai- 
borne.    Trimble,  J.    Jnry  trial.    Egan  d  Hayes,  for  plaintiffs  and 
appellees.    J.  dt  J»  W.  Young,  for  defendants  and  appellants. 

LuDELiNGi  C.  J.  The  plaintiffs  sue  the  principal  and  his  sureties 
on  a  bond  given  as  collector  of  the  town  of  Homer,  the  principal  hav- 
ing embezzled  the  moneys  collected  by  him. 
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The  Mayor  and  Selectmen  of  the  Town  of  Homer  y.  Merrltt  et  als. 

The  principal  defenses  are^  that  the  securities  are  not  boand  for 
licenses  and  fines  collected  by  their  principal,  which  were  illegally 
assessed ;  and  that  their  principal  was  not  legally  elected  collector,  etc. 

The  case  was  tried  by  a  jury,  who  rendered  a  verdict  for  the  plain- 
tiffs, and  judgment  was  rendered  in  accordance  with  said  verdict. 
Defendants  have  appealed. 

There  are  bills  of  exceptions  in  the  record  which,  however,  it  is  not 
necessary  to  notice  in  this  opinion  more  particularly,  as  they  practi- 
cally present  the  questions  presented  by  their  answer,  to  wit:  that  the 
securities  are  not  bound,  because  their  principal  was  not  legally  col- 
lector, and  because  much  of  the  moneys  collected  as  licenses  and  fines, 
had  not  been  legally  assessed. 

These  questions  can  not  be  raised  in  this  collateral  manner.  It  is  a 
fact  that  the  principal  on  the  bond  did  act  as  collector,  at  least,  under 
color  of  authority ;  and  that  he  did  collect  the  licenses  and  fines  im- 
posed by  those  who  were  acting  under  color  of  authority ;  he  must 
account  for  the  moneys  collected  by  him  even  though  unduly  collected, 
and  the  sureties  bound  themselves  to  do  so,  if  he  d^d  not.  Nor  is  there 
any  merit  in  the  defense  that  they  are  bound  only  lor  such  moneys  as 
the  principal  collected  during  the  first  month  of  the  term  of  his  office, 
as  he  was  required  by  law  to  make  monthly  settlements.  It  is  evident 
that  a  violation  of  duty  by  the  principal,  can  be  no  excuse  for  the 
sureties,  who  are  bound  for  the  consequences  of  all  violations  of  his 
duties. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed,  with  costs  of  appeal. 


No.  526. 
State  of  Louisiana  ex  rel.  Jacob  A.  Meyer  v.  Joshua  Van  Tromp. 


This  is  a  conteat  for  the  office  of  recorder  of  the  parish  of  West  Feliciana.  The  vacancy 
having  occurred  when  the  Senate  was  not  in  session,  the  nomination  to  fill  the  same  was 
properly  made  at  the  called  session  which  waa  the  "next  session"  after  the  vacancy 
oecarred.  To  fill  this  vacancy  the  Governor  had  the  power  to  nominate  whom  he 
pleased,  and  this  without  regard  to  any  appointment  he  Had  made  during  the  recess. 

APPEAL  from  the  Seventh  Judicial  District  Conrt,  parish  of  West 
Feliciana.  Hewes,  J.  Jury  trial.  W.  W.  Leakey  district  attorney 
ad  hoe,  8.  J.  Powell,  for  relator  and  appellant.  Farrar  d  Montgomery, 
for  defendant  and  appellee. 

Morgan,  J.    When  the  Senate  was  in  recess,  a  vacancy  occurred  in 
the  office  of  recorder  of  the  parish  of  West  Feliciana.    Van  Tromp 
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was  appointed  to  fill  it.  The  Governor  afterward  convened  the  Legis- 
lature in  extra  session. 

At  this  session  he  nominated  J.  C.  Meyer  for  the  office.  The  nomi- 
nation was  confirmed,  and  a  commission  was  issued  to  him. 

Van  Tromp  claims  that  the  appointment  of  Meyer  was  illegal,  and 
refuses  to  give  him  up  the  office. 

The  vacancy  having  occurred  when  the  Senate  was  not  in  session, 
the  nomination  to  fill  the  same  was  properly  made  at  the  called  session, 
which  was  the  **next  session  '*  after  the  vacancy  occurred.  To  fill  this 
vacancy  the  Governor  had  the  power  to  nominate  whom  he  pleased, 
and  this  without  regard  to  any  appointment  he  might  have  made 
during  the  recess. 

The  nomination  by  the  Governor  of  the  plaintifif^  his  conflrmation 
by  the  Senate,  and  the  possession  of  his  commission,  entitles  him  to 
the  office  which  he  claims. 

The  views  thus  expressed,  renders  it  unnecessary  to  examine  the 
bills  of  exceptions,  which  are  in  the  record. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  plaintiff  decreeing  him  to  be  entitled  to  the 
office  of  recorder  of  the  parish  of  West  Peliciana,  and  that  he  be  pat 
in  possession  thereofi  in  conformity  with  the  prayer  of  his  petition, 
and  that  the  injunction  prayed  for  by  the  plaintiff  and  as  against  the 
said  defendant  be  made  perpetual,  defendant  to  pay  the  costs  in  both 
courts. 


No.  582. 
C.  W.  Kebting  v.  Arthur,  Stone  &  Co. 

The  Jadgment  of  the  lower  conrt,  predicated  upon  the  ground  that  the  proceedings  in  bank- 
ruptcy  in  relation  to  plaintiff  in  injunction  are  still  pending,  and  that  execution  on  the 
defendant's  judgment  can  not  legally  issue  until  the  final  judgment  of  the  bankrapt 
court  decreeing  a  discharge  of  the  bankrupt,  or  not,  be  rendeted,  is  correct. 

The  detendante  made  themselves  parties  to  the  bankrupt  proceedings,  opposing  the  dis- 
charge of  the  plaintiff^  and  the  matter  remains  undecided  in  the  bankrupt  court.  He 
has  the  right  to  have  the  execution  suspended  until  the  final  action  of  said  coart 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,J,    Duncan  d  Moneure,  for  plaintiff  and  appellee.    Land 
dh  Taylor^  for  defendants  and  appellants. 

Taliaferro,  J.    The  plaintiff  enjoins  the  execution  of  a  judgment 
rendered  against  the  firm  of  McVean,  Thompson  it,  Reeting,  of  which 
he  was  a  member.    The  grounds  are  stated  to  be  : 
First — ^That  tue  debt  on  which  the  judgment  was  rendered  was  con- 
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tracted  before  his  marriage  and  the  property  seized  and  about  to  be 
sold  to  satisfy  the  judgment  is  commanity  property,  and  can  not  be 
snbjeeted  to  the  payment  of  his  debts  contracted  anterior  to  his  mar- 
riage. 

Seeand — That  on  the  thirteenth  of  May,  1868,  the  plaintiff  made  a 
Borrender  in  bankraptcy  and  was  adjudged  a  bankrupt  by  the  proper 
court — that  the  proceedings  in  bankruptcy  are  still  pending  and  un- 
decided and  operate  a  stay  or  suspension  of  all  further  legal  proceed- 
ings against  him  and  his  property  pending  these  in  the  bankrupt  court. 

The  defendants  moved  to  dissolve  the  injunction  on  the  following 
grounds: 

First — That  the  lots  and  property  seized^  although  acquired  after 
marriage,  are  liable  to  seizure  and  sale  for  the  debts  of  the  husband 
contracted  anterior  to  the  existence  of  the  community. 

Second — Because  if  plaintiff  were  adjudged  a  bankrupt  before  judg- 
ment was  rendered  against  him  in  favor  of  Arthur,  Stone  &  Co.  plain- 
tiff should  have  pleaded  his  bankruptcy  as  a  bar  before  judgment  was 
rendered  against  him ;  and  having  failed  so  to  plead,  he  can  not  by 
means  of  injunction  set  up  a  defense  or  exception  which  he  could  have 
pleaded  before  judgment. 

Third — Because  plaintiffs  petition  on  its  face  discloses  no  cause  of 
action. 

On  the  trial  of  this  motion  the  injunction  was  sustained  on  both  the 
grounds  upon  which  it  was  based,  and  the  motion  was  overruled. 
The  defendants  then  answered  to  the  merits,  and  the  case  was  tried  on 
the  same  issues  presented  on  the  trial  of  the  rule,  and  with  the  same 
result,  except  that  the  court,  on  the  trial  on  the  merits,  did  not  pass 
upon  the  first 'ground  of  the  injunction,  and  consequently  only  main- 
tained the  injunction  until  the  final  judgment  and  decree  of  the  bank- 
rupt court  shall  be  rendered,  reserving  to  both  parties  all  their  legal 
rights  and  remedies  under  the  pleadings. 

The  defendants  have  appealed. 

In  this  court  the  plaintiff  prays  an  amendment  of  the  judgment  so 
as  to  render  the  injunction  perpetual,  and  to  allow  him  damages  for 
an  illegal  seizure  of  his  property  as  prayed  for  in  his  original  petition. 

We  deem  it  unnecessary  to  pass  upon  the  question  raised  by  the 
first  ground  stated  as  cause  for  the  injunction.  The  judgment  of  the 
lower  court  predicated  upon  the  second  ground,  namely,  that  the  pro- 
ceedings in  bankruptcy  are  still  pending,  and  that  execution  on  the 
defendants' judgment  can  not  legally  issue  until  the  final  judgment  of 
the  bankrupt  court  decreeing  a  discharge  of  the  bankrupt  or  not  be 
rendered,  we  think  correct. 

In  the  case  of  Gallagher  v.  Michel,  26  An.  41,  it  was  held  that,  as 
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plaintiff  did  not  set  up  his  discbarge  in  bankruptcy  as  a  defense  before 
judgment,  he  could  not  afterward  make  it  cause  for  injunction.  It  is 
argued  that  if  a  discharge  in  bankruptcy  must  be  pleaded  before  jadg* 
ment,  so  ought  also  a  mere  adjudicaMon  which  operates  merely  a  stay 
of  proceedings.  In  the  case  of  Gallagher  a  discharge  was  decreed 
before  final  judgment  in  the  State  court,  and  he  might  have  pleaded 
that  discharge. 

In  the  case  at  bar  no  discharge  has  yet  been  decreed,  and  therefore 
the  plaintiff  could  not  plead  a  discharge  before  judgment.  If  he  ulti- 
mately obtains  a  discharge,  it  will  operate  a  release  from  the  debt  for 
which  the  defendants  have  obtained  a  judgment  against  the  plaintiff, 
and  upon  which  they  have  issued  the  execution  enjoined  by  him. 
These  defendants  made  themselves  parties  to  the  bankrupt  proceed- 
ings, opposing  the  discharge  of  the  plaintiff,  and  the  matter  remains 
undecided  in  the  bankrupt  court  as  to  whether  the  plaintiff  will  be 
discharged  or  not.  He  has  the  right  to  have  the  execution  suspended 
until  the  final  action  of  the  bankrupt  court.  Mosby  v.  Steele,  7  Ala. 
229  3  James  on  Bankruptcy,  pp.  98  and  99. 

It  is  therefore  ordered  that  tiie  judgment  of  the  district  court  be 
affirmed  with  c  'sts. 


No.  520. 
The  State  of  Louisiana  v.  Aloee  Harris  and  Toney  Nellum. 

Alcee  Harris  and  Toney  Nellnm  were  indicted  for  marder.  No  severance  iras  asked  by 
either  of  the  defendants.  On  the  trial  evidence  of  confession  by  Nellam  was  offered 
against  him,  not  objected  to  and  received.  The  position  taken  by  Alcee  Harris  that  It 
involves  her  in  the  crime,  that  it  was  hearsay,  and  therefore  not  admissible,  can  not  be 
maintained.  The  evidence  was  only  offered  against  Nellum  and  admitted  as  to  him.  It 
was  not,  nnder  the  instructions  of  the  Judge,  used  against  Alcee  Harris.  Hence  she  can 
not  complain.   It  must  be  presumed  that  the  jury  followed  the  Instructions  of  the  Judge. 

Both  defendants  moved  for  a  new  trial,  which  was  refused.  As  no  question  of  law  is  i«e- 
seated  in  either  of  these  motions,  this  court  can  not  consider  the  legality  of  the  judge's 
rulings  upon  them. 

The  word  toUlfid  is  not  sacramental,  and  its  omission  in  the  indictment  does  not  vitiate  that 
instrument.  Defendants  are  charged  with  having  feloniously  murdered  the  deceased. 
The  felonious  murdering  was  necessarily  a  willful  act.  Whether  it  was  willfiol  and 
felonious  were  questions  of  fact  which  it  was  the  province  of  the  jury  to  decide. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.  Bay,  J.  Criminal  case.  0.  T.  Dunn,  district  attomey, 
for  plaintiff  and  appellee.  Bohert  J.  Caldwell^  for  defendants  and  ap- 
pellants. 

Morgan,  J.  The  accused  were  indicted  and  found  guilty  of  the 
murder  of  Henry  Harris.  They  were  sentenced  to  be  hung,  And  have 
appealed  to  us. 
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On  the  trial  Alcee  Harris  objected  to  tbe  intraducrion  of  the  testi- 
mony of  T.  McEDery,  a  witness  on  the  part  of  tbe  State,  who  swore 
that  Nellum  had  confessed  to  the  murder  of  tbe  deceased,  bis  con- 
fession involving  her  in  the  crime.  No  severance  was  asked  by  either 
of  the  defendants.  The  testimony  of  McEnery  was  not  objected  to 
byNellam.  Alcee  contends  that,  as  to  her,  it  was  hearsay,  and  there- 
fore ioadmisi^ible.  This  evidence  was  only  offered  and  received  as 
against  Nellnm,  and  as  to  him  it  was  admissible.  She  also  contends 
that  the  evidence  was  inadmissible  because  McEnery,  to  whom  the 
confession  was  made,  had  no  authority  to  arrest  and  detain  Nellum, 
McEnery  being  a  private  citizen,  clothed  with  no  authority. 

As  this  testimony  was  not  used  against  her,  under  the  instructions 
of  the  district  jnd«re,  she  can  not  complain.  She  urges  that  it  had  an 
effect  upon  the  jury.  But  we  must  presume  that  tbe  jury  followed 
the  instructions  of  the  court,  and  that  her  conviction  resulted  from 
evideoce  other  than  McEnery's. 

TLey  both  moved  for  a  new  trial,  on  tbe  ground  that  tbe  verdict  of 
the  jury  was  contrary  to  law  and  tbe  evidence.  Tbe  new  trial  was 
refnsed.  As  no  question  of  law  is  presented  in  either  of  these  motions, 
we  oan  not  consider  tbe  legality  of  tbe  judge's  rulings  upon  them. 
Both  defendants  then  moved  for  an  arrest  of  judgment.  They  aver 
that  the  indictment  is  fatally  defective,  inasmuch  as  it  reads  :  **  And 
him  (Henry  Harris)  they,  Alcee  Harris  and  Toney  Nellum,  did  felonl- 
onsly,  and  of  their  malice  aforetliought,  kill  and  murder  then  and 
there;  when  in  fact  and  in  law  tbe  indictment  should  contain,  and  tbe 
State  should  have  alleged  and  inserted  a  count  that  tbe  parties  to  tbe 
indictment  did  feloniously,  willfully,  and  of  their  malice  aforethought, 
kill  and  murder  tbe  deceased.  In  simple  phrase,  they  contend  that 
the  word  icill/ul  is  not  to  be  found  in  the  indictment ;  that  this  word 
is  sacramental,  and  that  being  omitted  the  indictment  is  worthless. 

We  can  not  assent  to  their  proposition.  They  are  charged  with 
having  feloniously  murdered  tbe  deceased.  The  felonious  murdering 
waa  necessarily  a  willful  act.  Tbe  word  willful  is  not  sacramental  in 
an  indictment  for  murder.  If  the  killing  bad  not  been  willful,  it 
would  not  have  been  murder;  if  it  had  not  been  felonious,  it  would 
not  have  been  murder.  Whether  it  was  willful  and  felonious,  were 
questions  of  fact  wbicb  it  was  the  province  of  tbe  jury  to  decide,  with- 
out deciding  wbicb  against  them,  they  could  not  have  been  convicted. 

The.  district  judge  has  not  erred  in  his  rulings  in  this  case,  and  the 
law  must  take  its  course. 

Judgment  affirmed. 

Rehearing  refused. 
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No.  522. 

Succession  of  Everett  Miller — Contestatioa  io  regard  to  adminig- 
tration  and  oppositions  to  the  account  filed  by  the  Public  AdmiD- 
istrator. 

The  law  establishing  the  otiice  of  pablio  administrator  did  not  repeal  the  olaose  of  the  arti- 
cle of  the  Civil  Code,  giving  the  wife,  under  certain  contingencies,  the  right  to  adminis- 
ter the  succession  of  her  husband.  The  succession  of  Miller  is  not  of  that  class  d 
vacant  successions  which  the  law  authorizes  the  public  administrator  to  administer 
oirtute  officii. 

The  Judgment  of  the  court  below  is  erroneous  in  allowing  commissions  to  the  public  admin- 
istrator. He  was  wholly  without  right  to  administer  the  estate,  and  he  knew  it.  His 
pretension  that  ho  was  appointed  to  administer  provisionally,  doea  not  help  bis  caao. 
The  provisional  apx)ointment  was  improperly  made. 

The  provisional  appointment  of  the  public  administrator  to  administer  an  estate  applies  only 
to  cases  of  contestation  between  third  parties,  not  to  cases  where  tiie  pnblic  admiols* 
trator  liimself  is  a  contestant,  and  especially  where  ho  puts  up  that  contestation  for  his 
own  profit. 

Whatever  charges  have  been  incurred  for  inventory,  appraisement  and  proceedings  to  put 
the  opponent,  Mrs.  Miller,  in  possession,  are  to  be  at  the  cost  of  the  succession,  bat  not 
the  costs  incurred  by  her  opposition  to  the  public  administrator's  claim  to  administer  the 
estate. 

APPEAL  from  the  Parish   Court,  parish  of  Ouachita.    Baker,  J. 
Bohert  J.   Caldwell,  for  public  administrator,   appellant.    S»  D. 

McEnery,  for  Mrs.  Miller,   opponent  and  appellant.    John  R.  Dink- 
grave,  for  absent  heirs,  appellants. 

Taliaferro,  J.  This  case  presents  a  very  unseemly  controversy, 
•broaght  on  by  the  mistaken  course  pursued  by  the  public  administra- 
tor of  the  parish  in  assuming  in  that  capacity  the  administration  of 
the  estate.  Everett  Miller  died  in  Monroe  on  the  ninth  of  October, 
1874,  leaving  a  wife,  who  was  entitled  to  the  administration  of  hissac- 
cessioO)  Civil  Code,  article  — . 

The  law  establisiiing  the  office  of  public  administrator  did  not  repeal 
tiie  clause  of  that  article  giving  the  wife,  under  certain  contingencies, 
the  right  to  administer  the  succession  of  her  husband.  The  succession 
of  Miller  is  ncit  of  that  class  of  vacant  successions  which  the  law  author- 
izes the  public  administrator  to  administer  virtute  officii. 

The  facts  seem  to  be  that,  only  two  or  three  days  after  the  decease  of 
Miller,  an  attorney,  acting  on  behalf  of  the  widow,  was  awaiting  the 
arrival  of  the  parish  judge  at  his  office  in  order  to  present  her  petition 
for  the  administration,  when  the  public  administrator,  aware  of  this 
fact,  anticipated  her  application  by  posting  out  to  the  residence  of  the 
judge,  some  four  miles  out  of  town,  and  procured  an  order  for  the  ad- 
ministration. 

Mrs.  Miller  filed  an  opposition,  praying  to  be  put  in  possession  under 
article  930  R.  C.  This  opposition  was  sustained  by  the  parish  judge, 
and  an  order  rendered  that  the  effects  of  the  succession  be  pnt  into 
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her  possession  upon  the  filing  by  her  of  the  reqaired  bond.  The  bond 
was  famished,  but  the  patting  into  possession  was  not  carried  into 
effect. 

The  testimony  of  certain  parties  residing  at  a  distance,  was  taken 
under  commission,  for  the  purpose  of  establishing  that  there  were 
heirs  of  Miller  entitled  to  the  estate.  Thesp  parties  afterward  ap- 
peared and  opposed  the  delivery  of  the  succession  to  Mrs.  Miller,  and 
prayed  to  be  recognized  as  the  heirs  of  Miller  and  placed  in  possession 
of  the  estate.    A  counsel  of  absent  heirs  was  appointed. 

On  the  same  day  that  the  opposition  of  Mrs.  Miller  was  filed,  the 
jadge  appointed  the  public  administrator  to  administer  provisionally 
until  the  rights  of  the  respective  claimants  should  be  finally  deter- 
mined. 

An  order  was  obtained  upon  application  of  the  widow,  that  the  act- 
ing administrator  file  an  account.  Under  this  order  he  filed  an  account 
nearly  every  item  of  which  was  opposed  by  her.  The  effort  made  to 
establish  heirship  in  any  of  the  parties  from  abroad,  proved  a  failure. 

It  came  out  that  Miller,  the  deceased,  was  illegitimate.  The  rela- 
tionship of  the  persons  claiming  his  succession,  one  the  uncle  and  the 
other  an  aunt,  could  not  sustain  their  pretensions  to  the  inheritance  of 
hiB  succession.  The  surviving  wife  was  left  without  competitors  for 
the  heirship,  and  was  properly  decreed  entitled  to  the  property.  The 
debts  of  the  deceased,  it  seems  were  few  and  unimportant. 

Judgment  was  rendered  on  the  opposition  to  the  account,  apd  tho 
application  of  Boyer  and  Caroline  Nestley  to  be  recognized  ns  heirs  of 
tbe  deceased.  The  application  of  these  parties  was  dismissed  at  their 
costs.  The  account  was  homologated  in  all  its  parts,  except  that  the 
amount  on  which  the  percentage  allowed  as  commissions  was  reduced 
to  $2457,  instead  of  allowing  it  on  the  whole  amount  of  the  succes- 
sion. Ttie  administrator  was  authorized  to  retain  $122  85  for  his  com- 
missions; also  $100  to  pay  attorney's  tees  for  the  succession,  and  to 
retain  tl)e  sum  stated  in  the  account  t<>  pay  cleric's  costs.  The  costs 
of  Mrs.  Miller's  opposition  and  those  iiccruing  on  the  homologation  of 
the  final  account,  to  be  borne  by  the  succession.  The  decree  finally 
ordered,  that  in  default  of  delivering  to  Mrs.  Miller  the  property 
within  ten  days,  a  writ  of  possession  issue. 

From  this  judgment  both  parties  appealed. 

The  judgment  is  erroneous  in  allowing  commissions  to  the  public 
administrator,  and  in  allowing  the  sum  of  one  hundred  dollars  for 
attorney's  fees.  The  public  administrator  was  wholly  without  right  to 
administer  the  estate.  He  knew  that  the  deceased  had  left  a  wife,  and 
he  was  in  hot  haste  to  procure  an  order  granting  him  the  administra- 
tion before  her  application  for  it  could  be  presented,  and  whicli  he 
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knew  was  already  ])repared  and  about  to  be  presented.  His  preten- 
sion that  he  was  appointed  to  administer  provisionally,  does  not  help 
his  case.  The  provisional  appointment  was  improperly  made.  The 
provisional  appointment  of  the  public  administrator  to  administer  an 
estate,  applies  only  to  cases  of  contestation  between  third  parties — 
not  to  cases  where  the  public  administrator  himself  is  a  contestant, 
and  especially  where  he  gets  up  that  contestation  for  his  own  profit. 
If  this  were  otherwise,  the  public  administrator  could  not  be  prevented 
from  clutching  every  succession  that  opens  within  the  range  of  his 
authority.  By  setting  up  his  claim  to  administer  and  invoking  opposi- 
tion, he  would  get  the  provisional  administration  and  claim  his  com- 
missions, and  thus  he  might  levy  a  kind  of  tribute  upon  every  succes- 
sion that  opened  witliin  the  limits  of  the  parish  in  which  he  exercises 
his  functions. 

The  pertinacity  with  which  the  public  administrator  in  this  case  has 
held  possession  of  the  succession  after  an  order  was  rendered  for  the 
delivery  of  it  to  the  opponent,  and  after  she  had  furnished  the  required 
bond,  is  anything  but  commendable.  His  pretense  being  that  be  had 
the  right  to  retain  it  until  he  was  paid  the  commissions  he  charges, 
not  one  cent  of  which  he  is  entitled  to,  lias  no  force. 

Whatever  charges  have  been  incurred  for  inventory,  appraisement, 
and  proceedings  to  put  the  opponent,  Mrs.  Miller,  in  possession,  are  to 
be  at  the  cost  of  the  succession  ;  but  not  the  costs  incurred  by  her 
opposition  to  the  public  administrator's  claim  to  administer  the  estate. 
The  charge  of  three  dollars  for  photographing  the  deceased  to  be  re- 
jected. By  his  own  showing  the  public  administrator  has  collected 
rents  due  the  estate  to  the  amount  of  $77.  And  it  appears  that  he  has 
paid  out  of  the  funds  of  the  succession  for  taxes  due  by  the  estate 
$24  20.  Insurance  on  buildings  $20,  and  $5  for  grave  digging.  These 
charges  were  properly  allowed  as  charges  against  the  succession. 
But  we  do  not  find  the  data  sufficiently  explicit  to  determine  with 
certainty  the  amount  of  funds  that  came  into  his  hands  belonging  to 
the  succession,  nor  the  amount  he  paid  that  inured  to  the  benefit  of  the 
succession.  We  conclude,  however,  that  the  latter  were  covered  by 
the  former  and  that  the  estate  owes  him  nothing. 

It  is  therefore  ordered  that  the  judgment  of  the  parish  court,  so  far 
as  it  rejects  the  claims  of  Christian  Boyer  and  Caroline  Nestly  to  be 
recognized  as  the  heirs  of  Everett  Miller,  deceased,  and  rejects  the 
claim  of  $75  fee  for  counsel  for  absent  heirs,  be  affirmed,  and  in 
all  other  respects  that  it  be  annulled,  avoided  and  reversed.  It  is 
further  ordered  that  the  costs  incurred  in  procuring  the  appointment 
of  the  public  administrator  to  administer  the  estate,  and  all  costs  in- 
curred by  and  growing  out  of  the  contestation  for  the  administration 
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be  paid  by  the  pablio  administrator.  There  is  reserved  to  him  the 
right  to  claim  from  the  saooessioD  or  the  heir  in  possession  any  snm 
which  may  be  found  owing  to  him,  if  any,  for  money  advanced  or 
paid  by  him,  and  which  inured  to  the  benefit  of  the  succession ;  the 
right  being  reciprocally  reserved  to  Mrs.  Miller,  or  the  succession,  to 
require  him  to  account  for  all  funds  belonging  to  the  succession  re- 
ceived by  him.  It  is  lastly  ordered  that  a  writ  of  possession  issue, 
and  the  sheriff  is  ordered  to  proceed  forthwith  under  the  same  to  put 
into  the  possession  of  C  mrlotte  Temple  Miller,  surviving  wife  and 
heir  of  Everett  Miller,  deceased,  all  the  property  of  every  kind  belong- 
ing to  his  succession. 


No.  556. 
State  ex  rel.  Oscar  J.  Forstall  v.  Thb  Board  of  Liquidation. 

Th«  relator  ia  the  holder,  for  various  persona,  of  bonds  known  aa  the  Levee  Bonds,  and  of 
other  honda  iaaned  for  "  paying  certain  debta"  under  the  act  of  fifteenth  of  February, 
1868.    He  prays  for  a  mandamus  compelling  the  board  of  liquidators  to  fund  his  bonda. 
Critically  considered,  he  rests  his  rights  so  to  do  upon  the  sole  ground  that  the  act  of 
tibe  Legislature,  No.  1 1,  of  the  session  of  1875,  is  unoonstitutionaL    The  issue  is  made 
up  by  the  answer  of  the  board,  as  well  as  of  the  State,  which  denies  the  validity  and 
legality  of  the  bonds.    That  issue  is,  whether  the  act  No.  11,  acts  of  1875,  conflicts  with 
ih»  amendment  to  the  constitution  adopted  in  1874,  and  the  act  No.  3,  of  the  acta  of 
1874,  which  this  amendment  was  intended  to  make  irrepealable  and  unalterable  by  a 
Babseqnent  Legislature. 
All  holders  of  bouds  issued  by  the  board  under  the  act  of  1874  are  protected  in  their  rights. 
The  Legislature  can  pass  no  law  affecting  their  validity ;  for  this  would  be  impairing  a 
emitraet  already  consummated. 
Sot  the  relator  has  made  no  contract  with  the  State  under  this  act.    His  bonds  are  not 
bonds  issued  under  this  statute.    He  asks  that  bonds  be  given  him  in  exchange  for 
those  he  holds. 
There  is  nothing  unconstitutional  in  an  act  of  the  Legislature  which  gives  to  the  citizens  of 
the  State  the  right  to  see  that  no  claim  set  up  against  it  shall  be  passed  until  the  validity 
thereof  is  ascertained.    There  is  no  violation  of  any  contract  with  the  relator  by  the 
act  in  question,  because,  at  the  time  the  act  was  passed,  no  contract  existed  under  the 
act  of  1874  between  him  and  the  State.    The  bonds  he  holds  now  are  in  the  same  con- 
dition that  they  were  prior  to  the  passage  of  either  of  the  acts  now  under  consideration. 
The  act  No.  '11  of  the  acts  passed  at  the  extra  session  of  the  Legislature  of  1875  and  approved 
on  the  seventeenth  Hay  of  the  same  year  does  not  conflict  with  the  amendment  to  the 
constitution  adopted  in  1874,  and  is  therefore  constitutional. 
The  levee  bonds  in  the  possession  of  the  relator  are  valid  obligations  against  the  State,  and 

should  be  funded. 
In  so  far  as  relates  to  the  bonds  alleged  to  have  been  issued  under  the  statute  approved 
February  15, 1866,  the  application  of  the  relator  to  have  them  funded  must  be  dismissed 
on  account  of  a  discrepancy  in  the  proof  of  their  issuance  which  can  not  be  supplied. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans,  ffauh 
hinsy  3.  A.  P.  Field,  Attorney  Greneral,  J.  Q.  A.  Fellows,  J.  B. 
Cotton,  for  defendants  and  appellants.  0,  T.  Bemisa,  for  relator  and 
appellee. 

MoBOAN,  J.    Section  1  of  act  No.  3,  session  acts  of  1874,  page  39, 
pTOvides :    *'  That  for  the  purpose  of  consolidating  and  reducing  the 
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floating  and  bonded  debt  of  the  State,  the  Gk)vernor,  Lieutenant  Grov- 
ernor,  Auditor,  Treasurer,  Secretary  of  State  and  Speaker  of  the 
House  of  Representatives  are  hereby  authorized  to  cause  to  be  pre- 
pared, and  to  issue  bonds,  to  be  known  as  consolidated  bonds  of  the 
State  of  Louisiana^  of  the  denominations  of  one  hundred,  five  hundred 
and  one  thousand  dollars,  to  the  amount  of  fifteen  millions  of  dollars, 
or  so  much  thereof  as  may  be  necessary,  all  payable  forty  years  from 
the  first  day  of  January,  1874,  and  all  to  be  numbered  consecutively, 
and  made  payable  to  bearer,  and  to  bear  interest  at  tbe  rate  of  seven 
per  cent,  per  annum,  payable  semi-annually  in  the  city  of  New  York 
and  city  of  New  Orleans'  on  the  first  day  of  July  and  January  of  each 
year,  and  coupons  for  such  interest  shall  be  annexed  thereto;  said 
interest  and  principal  to  be  payable  in  lawful  money  of  the  United 
States." 

Section  3  provides:  *'That  the  bonds  authorized  by  section  one 
shall  be  signed  by  the  Governor,  Auditor  and  Secretary  of  State,  and 
tbe  coupons  shall  be  signed  by  th^  Auditor  and  Treasurer ;  and  when 
so  prepared  said  bonds  shall  be  exchanged  by  the  board  of  liquidation 
for  all  valid  outstanding  bonds  of  the  State  and  all  valid  warrants 
drawn  previous  to  the  passage  of  this  act  by  the  respective  Auditors 
of  Public  Accounts  of  the  State  on  the  Treasurer  thereof,  except  war- 
rants issued  by  tbe  Auditor  in  payment  of  the  constitutional  officers 
of  the  State,  at  the  rate  of  sixty  cents  in  consolidated  bonds  for  one 
dollar  in  outstanding  bonds  and  all  valid  warrants;  provided,  that  the 
holder  of  any  bond  or  valid  warrant  rejected  by  a  majority  ot  said 
board  may  apply  by  petition  to  the  proper  court  for  relief;  and  if  final 
judgment  shall  be  rendered  in  bis  favor  against  said  board,  it  shall  be 
the  duty  of  said  board  to  fund  his  said  claim  in  bonds  at  the  rate  pro> 
vided  by  this  act." 

Tbe  same  Legislature,  at  the  same  session,  proposed  an  amendment 
to  tbe  constitution  of  the  State.  The  first  number  of  this  amendment 
is  as  follows : 

"The  issue  of  consolidated  bonds  authorized  by  the  General  As- 
sembly of  tbe  State,  at  its  regular  session  in  the  year  1874,  is  hereby 
declared  to  create  a  valid  contract  between  the  State  and  each  and 
every  holder  of  said  bonds,  which  the  State  shall  by  no  means  and  in 
no  wise  impair.     The  said  bonds  shall  be  a  valid  obligation  of  tbe 
State  in  favor  of  any  holder  thereof,  and  no  court  shall  enjoin  tbe  pay- 
ment of  the  principal  or  interest  thereof,  or  the  levy  and  collection  of 
the  tax  therefor;  to  secure  such  levy^  collection  and  payment,  the  judi- 
cial power  shall  be  exercised  when  necessary.    The  tax  required  for 
the  payment  of  the  principal  and  interest  of  said  bonds  shall    be 
assessed  and  collected  each  and  every  year  until  the  bonds  shall  be 
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paid,  principal  and  interest,  and  the  proceeds  shall  be  paid  by  the 
Treasarer  of  the  State  to  the  holders  of  said  bonds  as  the  principal 
and  interest  of  the  same  shall  fall  dae,  and  no  farther  legislation  or 
appropriation  shall  be  requisite  for  the  said  assessment  and  collection 
and  for  snch  payment  from  the  treasury." 

This  amendment  was  adopted,  and  it  now  forms  part  of  the  organic 
lav  of  the  State. 

The  Legislature,  at  an  extra  session  held  in  1875,  act  No.  11,  p.  110, 
enacted  : 

"  That  the  Board  of  Liquidation  constituted  by  the  second  section 
of  act  No.  3,  approved  January  24,  1874,  entitled  an  act  to  provide  for 
faodiDg  obligations  of  the  State  by  exchange  for  bonds,  etc.,  is  hereby 
prohibited  from  issuing  any  bonds  in  exchange  for  any  outstanding 
bonds  of  the  State  or  warrants  drawn  previous  to  the  passage  of  said 
act  by  the  respective  Auditors  of  Public  Accounts  of  the  State  on  the 
treasury  thereof,  forming  items  of  State  indebtedness,  the  legality  or 
Talidity  of  which  may  have  been,  or  may  hereafter  be,  questioned, 
until  Baid  bonds  or  warrants  shall  first,  by  final  decree  of  the  Supreme 
Coart  of  the  State  ot  Louisiana,  have  been  declared  legal  and  valid 
obligations  against  the  State  of  Louisiana,  and  that  the  same  were 
iaaned  in  strict  conformity  to  law,  and  not  in  violation  of  the  constitu- 
tion of  this  State  or  of  the  United  States,  and  for  a  valid  consideration; 
that  any  person  assessed  for  State  taxes  is  hereby  authorized  in  his 
ovn  name  to  institute  suit  or  to  intervene  in  any  suit  which  may  now 
or  hereafter  be  instituted  in  a  court  of  competent  jurisdiction  in  the 
pariah  of  Orleans  against  said  Board  of  Liquidation,  to  test  the  legal- 
ity and  validity  of  any  issue  of  bonds  of  the  Stiite,  or  warrants  drawn 
previous  to  the  passage  of  said  act  No.  3  by  the  Auditor  of  Public 
Accounts  on  the  State  treasury,  the  legality  and  validity  of  which 
may  have  been  or  may  hereafter  be  questioned,  and  to  inquire  into 
the  consideration  for  which  said  bonds  or  warrants  may  have  been 
issued,  and  in  his  own  name  to  prosecute  such  suit  or  suits  to  a  final 
termination;  and  until  the  legality  and  validity  of  each  and  every 
issue  of  bonds  and  warrants  as  aforesaid  shall  have  been  finally  passed 
^pon  and  determined  by  the  Supreme  Court  of  the  State  of  Louisiana ; 
and  that  in  order  to  facilitate  and  bring  to  a  speedy  determination  all 
natters  in  controversy,  as  provided  for  in  this  act,  every  suit  hereby 
instituted  shall  have  precedence  in  all  courts  over  all  other  cases,  and 
to  be  fixed  by  motion  of  either  party  ;  the  day  of  trial  to  be  named  in 
the  motion  fixing  such  cases  for  trial  to  give  way  thereto ;  that  all  costs 

« 

lacurred  in  any  suits  under  this  act,  to  the  extent  of  one  suit  carried 
to  a  final  issue,  as  to  each  separate  issue  of  bonds  or  warrants,  the 
legality,  validity  or  consideration  of  which  are  questioned,  if  the  court 
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shall  80  determiDe^  shall  be  borne  by  the  State  of  Louisiana,  and 
which  costs,  on  approval  of  the  court,  shall  be  warranted  for  by  the 
Auditor  of  Public  Accounts  on  the  State  Treasurer,  to  be  paid  out  of 
any  funds  in  the  treasury  not  otherwise  appropriated ;  provided,  that 
any  holder  or  holders  of  bonds  or  warrants  whose  legality,  validity  or 
consideration  is  questioned  in  any  suit  or  suits  brought  under  the  pro- 
visions of  this  act,  may  intervene  in  said  suit  or  suits,  aud  that  the 
costs  of  such  interventions  shall  abide  the  results  of  the  suits  in  which 
such  interventions  shall  be  filed." 

Section  two  provides,  **  That  the  following  issue  of  bonds  and  war- 
rants, so  far  as  the  same  may  be  now  outstanding,  are  declared  ques- 
tioned and  doubtful  as  to  their  legality  and  validity,  and  said  board  of 
liquidation  are  hereby  prohibited  from  issuing  bonds  authorized  by 
section  one  of  act  No.  3  of  1874,  in  exchange  therefor  until  the  legality, 
validity  and  consideration  of  the  same  shall  have  been  tested  under 
the  provisions  of  this  act,  and  a  final  decree  rendered  as  to  their 
legality,  validity  and  consideration,  to  wit : 

Here  follows  a  list  of  the  bonds  whose  validity  is  questioned,  among 
which  are  to  be  found : 

'*  Bonds  under  act  No.  115,  approved  March,  1867,  for  expenses  of 
building  levees,  $4,000,000 ;  bonds  under  act  No.  32,  approved  February 
25,  1870,  for  work  done  or  to  be  done  on  the  levees,  $2,960,000." 

The  relator  asserts  that  he  is  the  holder,  for  various  parties,  of  149 
bonds^  known  as  the  levee  bonds,  for  $1000  each,  and  38  bonds  of 
$1000  each,  issued  for  **  paying  certain  debts"  under  the  act  of  fifteenth 
February,  1866.     He  avers  that  it  is  made  the  duty  of  the  Board  of 
Liquidation  to  cause  to  be  prepared  aud  to  issue  bonds  to  be  known  as 
the  consolidated  bonds  of  the  State  of  Louisiana,  which  bonds,  whea 
so  made  by  the  board  and  signed,  shall  be  exchanged  by  the  board  for 
all  valid  outstanding  bonds  of  the  State,  and  all  valid  warrants.     He 
proves,  without  objection,  although  he  does  not  allege  it,  that  he  pre- 
sented his  bonds  to  the  Board  of  Liquidators,  who  declined  to  exchange 
them  for  bonds  as  provided  in  the  act  of  twenty-sixth  January,  1874, 
upon  the  ground  that  they  were  prohibited  from  doing  bo  under  the 
act  of  seventeenth  May,  1875.    He  prays  for  a  mandamus  compelling 
the  Board  of  Liquidators  to  fund  his  bonds.    He  avers  that  the  act 
entitled  <'an  act  supplemental  to  the  act  approved  January  26,  1874, 
is  in  conflict  with  act  No.  3  of  1874,  to  which  it  is  a  supplement,  and 
is  **  an  attempt  on  the  part  of  the  Legislature  to  control  the  action  of 
the  Funding  Board,  and  thereby  deprives  the  holders  of  the  bonds  and 
other  evidences  of  debt  of  their  rights  as  defined  under  act  No.  3  of 
1874,  and  is,  to  that  extent,  a  violation  of  the  compact  entered  into 
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between  the  people  of  the  State  and  the  bondholders,  and  is,  to  that 
extent,  unoonatitational,  nail  and  void.*' 

Critically  considered,  he  rests  his  right  to  force  the  Board  of  Liqui- 
dation to  fund  his  bonds  upon  the  sole  ground  that  the  act  of  the 
Legislatare,  No.  11,  of  the  session  of  1875,  is  unconstitutional. 

No  objection  is  made  to  the  form  of  this  proceeding  or  to  the  insnffi- 
eiency  of  the  allegations  in  the  petition.  The  issue  is  made  up  by  the 
answer  of  the  board  as  well  as  the  State,  which  denies  the  validity 
and  legality  of  the  bonds.     By  the  answer,  the  issue  presented  is — 

j^rst — Whether  the  act  No.  11,  acts  of  1875,  conflicts  with  the  amend- 
ment to  the  constitution  adopted  in  1874,  which  we  have  already 
qaoted,  and  the  act  No.  3  of  the  acts  of  1874,  which  this  amendment 
was  intended  to  make  irrepealable  and  unalterable  by  a  subsequent 
LegiBlature. 

The  act  of  1874,  authorized  the  funding  of  the  valid  debt  of  the 
State,  and  authorized  the  Board  of  Liquidation  to  issue  bonds  there- 
for.   The  validity  of  the  obligations  presented  to  the  board  was  to  be 
jadged  of,  in  the  first  instance,  by  the  board,  with  the  right  of  appeal 
to  the  courts  by  any  claimant  whose  bonds  the  board  refused  to  fund. 
The  amendment  to  the  constitution  provided  that  all  bonds  issued  by 
the  board  should  be  a  valid  obligation  of  the  State  in  favor  of  the 
holder  thereof,  and  prohibits  any  court  from  enjoining  the  payment  of 
sach  bonds  or  the  interest  due  thereon.    All  holders  of  bonds,  there- 
fore, issued  by  the  board  under  this  act,  are  protected  in  their  rights. 
The  Legislature  can  pass  no  law  affecting  their  validity,  for  this  would 
he  impairing  a  contract  already  consummated.    But  we  do  not  under- 
stand that  this  prohibition  extends  beyond  the  bonds  issued  in  con- 
formity with  the  statute  under  consideration.    The  relator  has  made 
no  contract  with  the  State  under  this  act.     His  bonds  are  not  bonds 
issued  under  this  statute.    He  simply  claims  the  benefit  of  its  pro- 
visions.  He  asks  that  bonds  be  given  him  in  exchange  for  those  which 
he  now  holds.    By  the  first  act  the  board  was  given  the  power  to 
pass,  primarily,  upon  the  validity  of  his  bonds.    They  certainly  would 
not  have  been  funded  if  the  board  considered  them  invalid.    If  the 
decision  had  been  against  him  he  would  have  appealed  to  the  courts, 
if  he  had  felt  himself  wronged.    If  the  courts  had  come  to  the  con- 
clusion that-bis  debt  was  a  valid  one,  the  board  would  have  been  com- 
pelled to  issue  the  bonds  as  provided  for  by  the  act.   In  the  last  resort, 
therefore,  the  decision  of  his  rights  depended  upon  the  courts.    It 
was  only  those  obligations  which  the  board  considered  unquestionable 
which  it  was  authorized  to  issue  bonds  for. 

Now  the  Legislature  has  seen  proper  to  take  away  the  absolute  de- 
termination of  the  validity  of  the  claims  which  were  likely  to  be 
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presented  ander  this  act  from  the  Board  of  Liqaidation,  and  give  to 
any  taxpayer  the  right  to  have  the  question  of  their  validity  passed 
upon  by  the  courts. 

It  has  also  seen  proper  to  designate  certain  outstanding  bonds  and 
other  evidences  of  debt  as  saspicious,  and  to  prohibit  the  board  from 
funding  them  until  their  validity  shall  have  been  passed  upon  by  the 
courts.  There  is  nothing  that  we  can  see  which  is  unconstitutional  in 
an  act  of  the  Legislature  which  gives  to  the  citizens  of  the  State  the 
right  to  see  that  no  claim  set  up  against  it  shall  be  paid  until  the 
validity  thereof  is  ascertained. 

There  is  no  violation  of  any  contract  with  the  relator  by  the  act  in 
question,  because  at  the  time  the  act  was  passed  no  contract  existed^ 
under  the  act  of  1874,  between  him  and  the  State.  The  bonds  be 
holds  now  are  in  the  same  condition  that  they  were  prior  to  the  paB- 
sage  of  either  of  the  nets  now  under  consideration. 

We  therefore  decide  that  the  act  No.  11  of  the  acts  passed  at  the 
extra  session  of  the  Legislature  of  1875,  and  approved  May  17,  1875, 
does  not  conflict  with  the  amendment  to  the  constitution  adopted  in 
1874,  and  is  therefore  constitutional. 

Seoond^— The  next  question  is  whether  the  bonds  presented  by  the 
relators  are  valid  obligations  against  the  State. 

The  only  bonds  before  us  are  certain  bonds  issued  under  act  No.  32, 
approved  February  25,  1870,  for  work  done  or  to  be  done  on  itke 
levees,  and  under  act  No.  115,  approved  March  26,  1867,  for  expenses 
of  building  levees.  Also  some  bonds  alleged  to  have  issued  under  act 
of  fifteenth  February,  1866,  "  for  the  purpose  of  paying  certain  debta.'* 
And  we  desire  to  be  distinctly  understood  that  we  are  expressing  no 
opioion  upon  the  validity  of  any  bonds  except  those  before  us  and  in 
the  hands  of  the  relator. 

In  so  far  as  the  levee  bonds  are  concerned,  the  evidence  satisfllea  us 
that  those  in  the  possession  of  the  relator  are  valid  obligations  against 
the  State,  and  that  they  should  be  funded. 

As  regards  the  bonds  issued,  as  alleged,  under  act  of  fifteenth  of 
February,  1866,  we  have  only  to  say  that  there  is  no  act  of  the  Legis- 
lature of  that  date  which  authorizes  the  issue  of  any  bonds.  There 
is  an  act  of  the  twelfth  February,  1866,  which  authorizes  an  issue. 
Probably  these  are  the  bonds  now  sought  to  be  funded,  but  the  allega- 
tions in  the  petition  are  that  they  were  issued  under  a  certain  aot,  and 
the  bonds  bear  date  of  the  act  under  which  they  are  alleged  to  have 
been  issued.  There  is  a  discrepancy  here  in  the  proof  which  we  can 
not  supply. 

It  is  therefore  ordered,  adjudged  and  decreed  that  in  so  far  as  relates 
to  the  bonds  alleged  to  have  been  issued  under  the  statute,  approved 
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fifteenth  Febraary,  1866,  that  the  jadgment  of  the  district  coart  be 
ftToided,  annulled  and  reversed,  and  the  application  of  the  relators  be 
dismissed  as  in  case  of  nonsuit. 

And  it  is  farther  ordered,  adjudged  and  decreed,  that  as  regards  the 
bonds  in  the  possession  of  the  relator,  issued  under  act  No.  115,  ap- 
proved March  26,  1867,  for  expenses  of  building  levees,  and  under  act 
No.  32,  approved  February  25,  1870,  for  work  done  or  to  be  done  on 
the  levees,  and  described  in  his  petition,  and  in  his  possession,  that  the 
judgment  of  the  district  court  be  affirmed. 


LuDBLiNG,  C.  J.,  disaenting.  The  relator  alleges  that  he  is  the  bolder 
of  a  number  of  the  bonds  of  the  State  of  Louisiana,  which  were  ac- 
quired before  maturity,  for  value  and  in  due  course  of  trade;  that 
aoeepting  the  terms  of  the  act  of  January  24,  1874,  he  presented  said 
bonds  to  the  Board  of  Liquidation,  created  by  said  act,  to  be  ex- 
changed according  to  the  terms  of  said  act  and  the  constitutional 
amendments,  but  that  said  board  refused  to  act  in  the  matter,  on  the 
ground  that  act  No.  11  of  the  General  Assembly  of  1875,  prohibited 
them  from  funding  said  bonds  until  after  the  Supreme  Court  of  the 
State  shall  have  decided  that  they  were  valid  obligations  of  the  State. 
The  relator  alleges  that  act  No.  11  is  uDcoDstitutional  and  null,  and 
he  asks  for  a  mandamus  to  compel  said  Board  of  Liquidation  to  act  on 
their  application  without  reference  to  said  act  No.  11  of  1875,  exer- 
cising the  discretiou  vested  in  them  by  act  No.  3  of  January  24,  1874. 

The  only  question*  presented  for  decision  is  the  constitutionality  of 
the  act  No.  11  of  1875,  vel  non  f 

If  the  act  No.  3  of  1874  stood  alone,  it  cauld  not  be  seriously  doubt- 
ed that  until  its  terms  were  accepted  by  the  holders  of  the  obligations 
of  the  State,  the  proposition  therein  made  might  be  withdrawn  by  the 
State.  But  the  fact  is,  act  No.  3  of  1874  and  the  constitutional  amend- 
ments form  parts  of  one  proposition,  which  was  submitted  to  the 
holders  of  obligations  of  the  State,  without  any  limitation  as  to  the 
time  in  which  it  could  be  accepted  by  them.  This  is  apparent  from  a 
history  of  act  No.  3  and  the  constitutional  amendments.  Act  No.  3 
was  approved  on  the  twenty-fourth  of  January,  1874.  Act  No.  4  of 
the  same  Legislature,  proposed  the  constitutional  amendments  and 
ordered  their  submission  to  the  voters  for  ratification;  It  also  was 
approved  by  the  Governor  on  the  twenty-fourth  of  January,  1874. 
The  objects  of  act  No.  3  are  clearly  indicated  by  its  title;  it  is  ''an 
act  to  provide  for  funding  obligations  of  the  State  by  exchange  for 
bonds;  to  provide  for  principal  and  interest  of  said  bonds  |  to  estab- 
lish a  board  of  liquidation ;  to  authorize  certain  judicial  proceedings 
against  it ^  to  define  and  punish  violations  therefor;  to  levy  a  continn- 
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log  tax  and  provide  a  continaing  appropriation  for  said  bonds;  to 
make  a  contract  between  the  State  and  holders  of  said  bonds ;  to  pro- 
hibit injunctions  in  certain  cases;  to  lim^it  the  indebtedness  of  the 
State,  and'to  limit  State  taxes ;  to  annal  certain  grants  of  State  aid ; 
to  prohibit  the  modification,  novation  or  extension  of  any  contract 
heretofore  made  for  State  aid ;  to  provide  for  the  receipt  of  certain 
warrants  for  certain  taxes,  and  to  repeal  all  conflicting  laws." 

The  amendments  to  the  constitation  are  as  follows :  ''  The  issne  of 
consolidated  bonds,  authorized  by  the  General  Assembly  of  the  State, 
at  its  regnlar  session  in  the  year  1874,  is  hereby  declared  to  create  a 
valid  contract  between  the  State  and  each  and  every  holder  of  said 
bonds,  which  the  State  shall  by  no  means  and  in  no  wise  impair.  The 
said  bonds  shall  be  a  valid  obligation  of  the  State  in  favor  of  any 
holder  thereof,  and  no  coart  shall  enjoin  the  payment  of  the  principal 
and  interest  thereof,  or  the  levy  and  collection  ot  the  tax  therefor ;  to 
secure  such  levy,  collection  and  payment,  the  judicial  power  shall  be 
exercised  when  necessary.  The  tax  required  for  the  payment  of  the 
principal  and  interest  of  said  bonds  shall  be  assessed  and  collected 
each  and  every  year,  until  the  bonds  shall  be  paid,  principal  and  inter- 
est, and  the  proceeds  shall  be  paid  by  the  Treasurer  of  the  State  to  the 
holders  of  said  bonds  as  the  principal  and  interest  of  the  same  shall 
fall  due,  and  no  further  legislation  or  appropriation  shall  be  requisite 
for  the  said  assessment  and  collection  and  for  such  payment  from  the 
treasury. 

No.  2.  "  Whenever  the  debt  of  the  State  shaU  have  been  reduced 
below  twenty-five  million  dollars,  the  constitutional  limit  shall  remain 
at  the  lowest  point  reached,  beyond  which  the  public  debt  shall  not 
thereafter  be  increased  ;  and  this  rule  continue  in  operation  until  the 
debt  be  reduced  to  fifteen  million  dollars,  beyond  which  it  shall  not 
be  increased.  Nor  shall  taxation  for  all  State  purposes,  excepting  the 
support  of  public  schools,  ever  exceed  twelve  and  a  half  mills  on  the 
dollar  of  the  assessed  valuation  of  the  real  and  personal  property  in 
the  State,  except  in  case  of  war  or  invasion." 

Thus  it  appears  that  on  the  same  day  the  General  Assembly  passed 
act  No.  3  and  act  No.  4,  that  on  the  twenty-fourth  of  January  the 
Governor  approved  both  bills.  The  act  No.  3  levies  an  annual  and 
continuing  tax  to  pay  the  interest  and  principal  of  the  consolidated 
bonds ',  and  the  amendment  declares  that  **  the  tax  required  for  the 
payment  of  the  principal  and  interest  of  said  bonds  shall  be  paid,*^ 
etc.,  *'  and  no  further  legislation  or  appropriation  shall  be  requisite  for 
the  said  assessment  and  collection  and  for  such  payment  from  the 
treasury."  This  clearly  refers  to  the  legislation  contained  in  act  No.  3, 
for  no  assessment  or  appropriation  is  made  in  the  amendment. 
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Again,  section  6  of  the  act  No.  3  requires  the  board  to  publish  a 
notice  of  the  adoption  of  this  act,  in  one  or  more  journals  of  New 
Orleans,  New  York,  London,  Paris  and  Amsterdam.  In  November, 
1874,  at  a  general  election  in  the  State,  the  constitutional  amendments 
were  adopted,  with  a  full  knowledge  of  the  lei^islatlon  contained  in 
aet  No.  3  and  said  amendmeDt^«.  These  amendments  were  intended 
to  guarantee  the  performance  of  the  obligations  of  the  State,  stipu- 
lated in  act  No.  3. 

The  adoption  of  the  amendments  was  tautamount  to  saying  that 
there  was  no  limitation  of  time  within  which  the  creditors  of  the  State 
should  accept  her  proposition.  The  State,  alleging  her  inability  to 
pay  the  whole  of  her  iudebtedness,  but  protestiog  her  willingness  to 
pay  her  just  debts  to  the  full  extent  of  her  ability,  offered  a  compro- 
mise to  said  creditors;  and,  as  a  guarantee  against  repudiation,  made 
such  amendraeuts  to  her  constitution,  with  the  approval  of  the  people, 
as  was  deemed  sufficient  to  insure  the  prompt  and  punctual  payment 
of  the  novated  debts  in  defiance  of  the  will  or  caprice  of  any  and  all 
future  legislatures. 

The  plain  intendment  and  spirit  of  the  constitutional  amendments 
are  the  enforcement  of  the  obligatious  stipulated  in  the  act  No.  3. 
Section  11  of  said  act  declares,  *'  that  each  provision  of  this  act  shall 
be,  and  is  hereby  declared  to  be,  a  contract  between  the  State  of 
Louisiana  and  each  and  every  holder  of  the  bonds  issued  under  this 
act." 

Millions  of  the  obligations  of  the  State  had  been  novated  under 
this  law,  before  the  passage  of  act  No.  11.  This  last  act  changed 
several  provisions  of  act  No.  3.  For  this,  if  for  no  other  reason,  the 
act  is  unconstitutional.  If  one  part  of  the  act  can  be  altered,  any  other 
provision  thereof  may  be  changed,  and  the  outstanding  obligations 
might  be  novated  on  terms  more  favorable  to  the  creditors  than  those 
proposed  in  act  No.  3,  which  would  be  a  breach  of  good  faith  to  those 
who  had  funded  their  debts,  on  tiie  supposition  that  all  the  outstand- 
ing obligations  of  the  State  were  to  be  funded  on  the  same  terms.  Or 
section  7  of  act  No.  3  might  be  repealed,  which  is  the  only  law  levying 
a  tax  and  making  an  appropriation  for  the  payment  of  the  interest  and 
principal  of  the  consolidated  bonds,  when  due,  and  thus  practically 
defeat  the  object  of  the  constitutional  amendments,  to  wit,  the  preven- 
tion of  repudiation. 

I  conclude  that  act  No.  3  is  irrepealable,  and  that  act  No.  11,  ap- 
proved May,  1875,  is  unconstitutional,  and  that  the  mandamus  should 
be  made  peremptory.  I  therefore  dissent  from  the  opinion  of  the 
court  in  this  case. 


586  SUPREME  COURT  OP  LOUISIANA, 

Saocesflion  of  Hasley. 


No.  560. 

Succession  of  David  Hasley — Opposition  of  Heirs  to  Provisional 

and  Final  Account. 

In  this  instance,  if  the  accoantant  saw  fit  to  file  an  Amflbdm«nt  to  her  original  aooonnt,  It 
was  but  Just  that  the  opponents  should  have  the  right  to  oppose  it,  and  for  that  ptupose 
some  delay  was  absolutely  necessary.  The  Judge  a  quo  did  not  err  in  overruling  the  ob- 
jection to  the  granting  of  the  delay ;  nor  was  the  objection  to  the  permission  to  amend,  if 
it  be  so  regarded,  better  iounded.  No  injury  could  result  to  any  one,  and  it  was  the 
interest  of  all  parties  that  an  end  be  put  to  this  litigation. 

The  fee  allowed  in  the  account,  which  was  the  ojjject  of  the  controvorsy,  for  defending  the 
suit  to  reduce  the  legacy  to  the  disposable  portion,  is  not  a  proper  charge  against  tiie 
estate.  The  testator  having  left  forced  heirs,  the  executrix  might  have  learned  fi»m  any 
member  of  the  bar  that  the  bequest  of  the  usufruct  of  the  whole  of  his  property  was 
reducible,  and  there  was  no  necessity  for  defending  such  a  suit,  at  least  by  the  asBflCMfrts. 
If  the  legatee  chose  to  defend,  it  was  to  De  at  his  own  costs. 

The  opposition  to  the  credit  claimed  for  commissions  due  to  the  executrix  should  be  main- 
tained, as  she  is  a  legatee  under  the  will. 

Newman  having  died  without  forced  heirs,  giving  by  his  will  to  his  widow,  the  present  Mrs. 
Hasley,  the  usufruct  of  his  estate  during  her  life,  and  the  property  itself  to  some  of  his 
heirs,  and  Hasley,  after  his  marriage  with  widow  Newman,  having  bought  the  rights  and 
interests  of  all  the  heirs  and  legatees,  these  rights  entered  into  the  community'  then  ex- 
isting between  Hasley  and  his  wife,  and  at  his  death,  one-half  thereof  belonged  in  full 
ownership  to  her,  and  the  other  half  belonged  to  his  heirs,  subject  to  her  usufruct,  cre- 
ated by  the  will  of  Newman,  her  first  husband.  The  naked  property  of  this  half  interest 
in  and  to  the  property  of  Newman  belongs  to  the  heirs  of  Hasley,  and  she  should  be 
charged  with  its  inventoried  value. 

As  the  community  owned  only  the  naked  property  to  one-half  of  the  estate,  consequently  the 
community  owed  Mrs.  Newman,  in  addition  to  the  price  of  her  half  of  the  proper^,  the 
value,  whatever  that  may  be.  of  the  usufruct  of  the  property  sold.  No  confusion  ever 
took  place  as  to  the  usufruct  of  Mrs.  Newman,  as  she  never  purchased  the  naked  prop- 
erty.   The  community  and  sJie  were  distinct  and  separate  persons. 

In  the  absence  of  other  proof  as  to  the  value  of  the  usutructof  snob  property,  this  court  will 
consider  the  interest  allowed  by  law  for  moneys  due,  as  the  value  of  such  usufruct,  and 
this  the  accountant  is  entitled  to  in  addition  to  the  half  of  the  price  of  said  sales. 

Charges  for  the  value  of  timber  standing  on  the  separate  lands  of  the  wife  at  the  time  of  her 
marriage,  and  after  that  cut  and  sold,  were  properly  allowed.  The  timber,  before  being 
cut,  belonged  to  the  wife,  and  its  value  received  by  the  husband  is  a  proper  charge  against 
the  community. 

The  Judgment  of  the  court  a  qua  giving  the  executrix  five  per  cent,  per  annum  intereat  on 
all  the  items  allowed  to  her  for  paraphernal  property  disposed  of  by  the  husband,  is 
wrong.  Interest  should  be  allowed  only  from  the  dissolution  of  the  community,  as  the 
interests  before  that  period  entered  into  the  community. 

There  being  no  debts  due  by  the  estate,  that  portion  of  the  judgment  of  the  court  a  qua 
which  prolongs  the  administration  of  the  executrix,  to  collect  the  notes  and  Jndgmenta 
due  to  the  estate,  is  wrong.  The  administration  should  be  closed,  and  the  property 
should  be  turned  over  to  those  entitled  to  it  as  soon  as  possible. 

APP£AL  from  the  Parish  Coart,  parish  of  Oaachita.    Baker^  J.     iS. 
W,  d  E,  Eichardsonf  for  exeoatrix.     Cobb  d  Gunby,  for  opponents 
and  appellants. 

LuDBLiNG,  C.  J.  David  Hasley  died  in  January,  1873.  He  left  a 
widow,  a  son  and  two  grand  children  by  a  former  marriage.  His 
estate  exceeded  $60,000,  and  it  was  nearly  all  acquired  during  his  mar- 
riage with  the  second  wife.  He  left  a  will,  by  which  he  gave  the  usa- 
fruct  of  all  his  property  to  his  widow,  during  her  life,  and  he  appoint- 
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ed  her  his  exeoatrix.    The  will  was  probated,  and  Mrs.  Hasley  was 
oonfirmed  testamentary  execatrix. 

The  heirs  of  Hasley  then  sued  co  have  the  will  annulled,  and  by  a 
judgment  of  this  court  the  will  was  held  to  be  valid.  The  heirs  then 
aned  to  reduce  the  legacy  to  the  disposable  portion,  and  for  the  rendi- 
tion of  an  account,  and  for  a  partition.  There  was  judgment  reducing 
the  disposition  in  the  will,  and  ordering  an  account.  A  provisional 
account  was  filed,  wliich  was  opposed  by  the  heirs.  The  opposition 
was  maintained  in  part,  and  as  amended,  the  account  was  homolo' 
gated;  a  final  account  and  a  partition  were  ordered.  Appeals  were 
taken  from  both  of  said  judgments,  but  no  transcript  of  appeal  has 
been  filed  in  this  court  in  either  case,  although  the  return  day  has  long 
since  passed. 

The  executrix  then  filed  what  she  called  her  final  account.  In  this 
account  the  executrix  stated  that  she  had  claims  against  the  estate  of 
David  Hasley  for  her  paraphernal  property,  received  and  disposed  of 
by  Hasley  during  their  marriage,  which  she  proposed  to  present  at  a 
future  time.  The  heirs  filed  oppositions  to  this  account,  and  specially 
denied  that  she  had  any  claims  against  Hasley's  succession  for  para- 
phernal rights. 

The  case  was  then  fixed  for  trial  for  the  eleventh  of  May.  On  the 
tenth  of  May,  the  executrix  filed  what  she  termed  an  amended  ac- 
count, in  which  she  set  forth  her  claim  for  paraphernal  property  dis- 
posed of  by  her  deceased  husband,  which  had  been  alluded  to  in  her 
original  account.  The  trial  of  the  oppositions  commenced  on  the 
eleventh  May,  and  on  the  thirteenth  of  May  the  heirs  filed  an  opposi- 
tion to  Mrs.  Hasley 's  claim  filed  on  the  tenth  of  May.  Objections  were 
made  to  the  filing  of  this  opposition,  on  the  grounds  that  it  came  too 
late,  as  the  trial  had  been  progressing  two  days,  and  because  the  re- 
conventional  demand  for  the  value  of  the  ameliorations  put  upon  her 
paraphernal  property  is  not  stated  with  sufficient  particularity  and 
certainty.  The  objections  were  overruled  and  a  bill  of  exceptions  was 
taken. 

We  think  the  judge  a  quo  ruled  correctly.  If  the  accountant  saw 
fit  to  file  an  amendment  to  her  original  account,  it  was  but  just  that 
the  opponents  should  have  the  right  to  oppose  it,  and  for  that  purpose 
some  delay  was  absolutely  necessary,  and  within  three  days  they  filed 
their  objections  to  it.  The  other  objection  is  equally  untenable.  It 
was  to  the  interest  of  all  parties  that  an  end  be  put  to  this  litigation, 
and  no  injury  could  result  to  any  one  by  permitting  the  amended 
opposition,  if  it  be  so  regarded. 

Oa  the  trial  of  the  opposition  the  executrix  pleaded  res  judicata  to 
all  items  opposed,  which  figured  on  the  provisional  account.    We 
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think  the  plea  should  be  maintained.  As  already  stated,  the  appeal 
taken  from  the  judgment  homologating  the  account  wasnever  filed  in 
this  court,  and  that  judgment  is  now  conclusive.  We  have,  therefore, 
confined  our  examination  to  the.  objections  urged  to  the  judgment 
appealed  from,  which  relate  to  matters  not  embraced  in  the  provisional 
account;  nor  will  we  notice  the  criticisms  of  counsel,  either  on  the 
form  or  want  of  completeness  of  the  accounts. 

The  objections  tliat  the  executrix  has  been  guilty  of  dereliction  of 
duty  in  not  filing  her  final  account,  and  in  not  collecting  the  assets  of 
the  estate,  are  not  well  founded.  It  appears  from  this  record  that 
almost  from  the  opening  of  the  succession,  the  executrix  has  been  in- 
volved in  litigations,  which  the  heirs  have  instituted,  and  which  neces- 
sarily delayed  the  close  of  her  administration.  As  to  the  objection  to 
her  claim  for  credits  for  the  notes  returned,  because  she  has  novated 
them,  it  may  be  observed  that  she  is  the  owner  of  one  undivided  half 
of  all  the  assets  of  the  succession,  as  partner  in  community,  and  she 
had,  under  the  will,  the  usufruct  of  the  other  half  during  her  life. 
Xhe  changes  that  were  made  in  the  notes  were  manifestly  for  the 
interest  of  all  interested  in  the  succession,  as,  tor  instance,  the  inter- 
est  on  the  notes  were  capitalized  and  new  notes  taken,  with  addi- 
tional security,  and  others  were  made  more  secure  by  requiring  a  part 
thereof  to  be  paid  for  an  extension  of  time,  and  under  circumstances 
which  would  have  induced  a  prudent  person  to  act  in  the  same  man- 
ner. From  the  evidence  it  appears  that  no  injury  to  the  heirs  has 
resulted  or  is  likely  to  result  from  the  the  acts  of  the  executrix  afore- 
said ;  therefore  they  have  no  just  cause  to  complain  of  said  acts. 

The  objection  to  the  sales  of  lands  in  section  43  to  Hester,  the  Has- 
ley  Baptist  Church,  and  Lemle,  is  inconsiderate,  for  the  amount  for 
which  she  accounts  largely  exceeds  the  inventoried  value  of  said  lands ; 
nor  can  the  sales  be  decreed  to  be  null  in  this  suit,  as  the  vendees  are 
not  before  us.  The  credit  for  account  of  T.  C.  Siendifer  &  Co.  is  em- 
braced in  the  provisional  account  homologated  and  will  not  be  further 
noticed. 

The  objection  to  item  of  $239  JO  for  marble  slab  over  and  iron  rail- 
ing around  the  grave  of  their  ancestor,  comes  with  a  bad  grace  ttouk 
the  heirs,  who  are  enriched  by  his  estate,  even  though  the  railing  sur- 
rounds the  grave  of  executfix's  first  husband,  ^hose  property  alao 
enabled  their  ancestor  to  make  the  gains  which  they  inherit.  The 
deceased  was  entitled  to  decent  burial }  and  the  amount  expended  for 
funeral  expenses,  including  the  above,  was  very  moderate,  consider- 
ing the  condition  of  the  estate. 

The  next  opposition  is  to  the  fees  of  attorneys.  The  amounts 
allowed  by  the  judge  a  quo  seem  to  be  conceded  to  be  correct,  except 
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the  following :  $750,  for  defeuding  tbe  suit  of  J.  J.  Hasley  et  al  v.  P. 
B.  Hasley,  execatrix ;  $500,  for  defeDdiug  salt  to  redace  the  legacy 
and  to  account;  $1446  91,  commissions  on  $14,469  47,  and  $500  for 
this  account. 

The  fee  of  $750  for  defending  tbe  suit  in  which  the  validity  of  the 
will  was  attacked,  is  properly  chargeable  to  the  estate,  and  the  ainount 
is  reasonable. 

The  fee  for  defending  the  snit  to  redace  the  legacy  to  the  disposable 
portion  and  for  an  account,  is  not  a  proper  charge  against  the  estate. 
The  testator  having  left  forced  heirs,  the  executrix  might  liave  learned 
from  any  member  of  the  bar  that  the  bequest  of  the  usufruct  of  the 
whole  of  his  property  was  reducible,  and  there  was  no  necessity  for 
defending  such  a  suit,  at  least,  by  the  executrix.  If  the  legatee  chose 
to  defend  it,  she  should  pay  a  reasonable  fee.  This  item  was,  there- 
fore, improperly  allowed  as  a  credit. 

The  item  of  $1446  94  was  opposed  on  the  ground  that  no  *'  profes- 
sional services''  were  rendered  in  said  collections,  and  that  none  were 
necessary,  and  that  the  charge  is  excessive  for  the  services,  if  ren- 
dered. There  is  no  proof  in  the  record  that  such  services  were  ren- 
dered, and  the  credit  must  be  rejected. 

The  last  item  of  $500,  for  this  account,  we  think  should  be  allowed. 
The  executrix  was  bound  to  render  a  final  account,  and  for  the  ser- 
vices of  an  attorney  for  that  purpose,  a  reasonable  fee  should  be 
allowed.  As  already  said,  we  do  not  consider  that  the  executrix  has 
been  guilty  of  dereliction  of  duty,  and  the  strenuous,  and  in  many 
instances,  unjust  oppositions  to  the  account,  have  increased  the  labors 
and  consequently  the  fees  of  the  attorney.  The  opposition  to  the 
credit  claimed  for  commission  due  to  the  executrix  should  be  main- 
tained, and  the  credit  allowed  for  $1378  59  should  be  rejected,  as  she 
is  a  legatee  und'er  the  will.  C.  C.  1686.  The  credit  claimed  by  the 
executrix  for  the  interest  of  the  Newman  heirs,  brought  by  Hasley, 
inventoried  at  $5225,  is  opposed.  We  think  this  opposition  should  be 
sustained. 

L.  Newman  died  in  1851,  without  forced  heirs.  By  his  will  he  gave 
his  widow,  the  present  Mrs.  Hasley,  the  usufruct  of  his  estate  during 
her  life,  and  to  his  brottiers,  sisters,  and  the  children  of  deceased 
brothers  and  sisters,  he  gave  his  property,  except  some  special  lega- 
cies. After  the  marriage  of  David  Hasley  with  the  widow  of  L.  New- 
man, Hasley  bought  the  right  or  interest  of  all  the  heirs  and  legatees 
aforesaid,  for  the  aggregate  sum  of  $5225.  These  rights  entered  into 
the  community  then  existing  between  D.  Hasley  and  his  wife,  and  at 
his  death  one- half  thereof  belonged  to  her  in  full  ownership,  and  the 
other  half  belonged  to  his  heirs,  subject  to  her  usufruct,  created  by 
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the  will  of  NewmaD.  The  naked  property  of  this  half  interest  in  and 
to  the  property  of  L.  Newman  belongs  to  the  heirs  of  Haslej,  and  she 
should  be  charged  with  its  inventoried  ralne,  that  is,  $2612  50. 

In  relation  to  the  sales  made  of  property  belonging  to  the  Newman 
estate,  the  opponents  contend  that  inasmuch  as  Mrs.  Hasley  owned 
the  on4  undivided  half  of  the  property,  and  the  community  owned  the 
other  half,  that  therefore,  the  community  is  chargeable  only  with  the 
half  of  the  price  received  for  the  property  sold.  That  would  be  true, 
if  the  community  did  own  the  undivided  half  of  the  property  in  JuU 
ownership.  But  we  have  seen  that  the  community  owned  only  the 
naked  property  to  one-half  of  the  estate.  Consequently  the  commu- 
nity owed  her,  in  addition  to  the  price  of  her  half  of  the  property, 
the  value,  whatever  that  may  be,  of  the  usufruct  of  the  property  sold. 
No  confusion  ever  took  place  as  to  the  usufruct  of  Mrs.  Newman,  as 
she  never  purchased  the  naked  property ;  the  community  Mid  she  were 
distinct  and  separate  persons.  In  the  absence  of  other  proof  of  the 
value  of  the  usufruct  of  such  property,  we  will  consider  the  interest 
allowed  by  law  for  moneys  due  as  the  value  of  such  usufrnct;  and  this 
the  accountant  is  entitled  to  in  addition  to  the  half  of  the  price  of  said 
sales,  which  belonged  to  her.  And  she  is  further  entitled  to  keep  the 
$2612  50  in  order  to  enjoy  her  usufruct  thereon  till  her  death,  on  giv- 
ing security  according  to  law.  The  items  of  $400  and  $50,  received 
from  J.  R.  Williams,  $400  from  Jack  Bass,  $1000  from  E.  Gross,  etc., 
allowed  by  the  judge  a  quo,  were  properly  allowed  under  the  evidence* 
The  items  for  sales  of  logs  to  Bry  &  E$^sicks,  and  of  cord  wood  sold 
to  steamboats,  etc.,  were  also  properly  allowed.  These  charges  are 
for  the  value  of  the  timber  standing  on  the  separate  lands  of  the  wife 
at  the  time  of  her  marriage,  and  afterwards  cat  and  sold.  The  timber 
before  being  cut,  belonged  to  the  wife,  and  its  value  received  by  the 
husband,  is  a  proper  charge  against  the  community  ;  the  logs  and  cord 
wood  belonged  to  the  community.  We  think  the  evidence  authorized 
the  allowance  of  the  item  of  $4600,  for  money  received  by  Hasley  and 
loaned  at  interest,  as  a  part  of  the  estate  of  L.  Newman. 

Tiie  judgment  of  the  court  a  qua  gave  the  executrix  five  per  cent, 
per  annum  interest  on  all  the  items  allowed  to  her  for  paraphernal 
property  disposed  of  by  the  husband.  This  is  wrong.  Interest  should 
be  allowed  only  from  the  dissolution  of  the  community,  as  the  inter- 
ests before  that  period  entered  into  the  community.  By  law  now,  all 
debts  bear  five  per  cent,  interest  from  their  maturity,  unless  other- 
wise stipulated.  These  remarks  apply  to  the  separate  property  of  the 
wife,  except  to  the  price  of  her  usufruct  on  property  of  the  Newman 
estate,  sold  as  aforesaid.  The  interest  on  the  price  of  the  property 
subject  to  the  usufruct,  was  her  separate  property,  and  did  not  form 


MONROE,  JULY,  1875.  591 

Sucoesaion  of  Hasley. 


part  of  the  community,  becaase  it  was  not  acquired  during  the  com- 
moDity,  the  paid  interest  being  the  value  or  price  of  said  usufruct; 
aod  the  community  owes  said  amounts  received  by  him  annually. 

Having  disposed  of  the  objections  made  by  the  heirs  to  the  judg- 
ment of  the  parish  court  on  the  claims  of  the  widow,  we  will  now 
proceed  to  dispose  of  the  claims  of  the  klArs  for  the  amelioration^  put 
npoD  the  separate  property  of  the  wife.  The  court  a  qua  allowed 
{3963  50  as  the  value  of  the  improvements  placed  on  the  separate 
estate  of  the  wife,  and  directed  that  one-half  that  sum,  less  her  inter- 
est as  usufructuary  of  one-fifth,  to  wit:  $1585  be  deducted  from  the 
sum  allowed  her  for  paraphernal  property  disposed  of  by  the  husband. 
The  appellee  has  asked  to  have  the  judgment  amended  by  rejecting 
the  demand  of  the  heirs,  and  by  allowing  the  accountant  the  item  of 
$271  14,  collected  from  Z.  Johnson.  This  item  appears  to  have  been 
omitted  in  the  opinion  specifying  the  items  of  the  accounts  allowed, 
bat  the  sum  seems  to  have  been  added  in  the  aggregate  amount  for 
which  judgment  was  rendered.  An  examination  of  the  testimony  of 
the  witnesses,  satisfies  us  that  the  sum  allowed  by  the  judge  a  quo  for 
the  enhanced  value  of  the  property  of  the  wife  by  the  improvements 
placed  thereon  is  too  large. 

J.  P.  Crosley  says,  *'I  don't  know  but  what  I  would  rather  have  the 
land  as  Hasley  took  it  than  in  the  condition  it  was  at  the  time  of  his 
death.'*    D.  T.  Head  and  Stamper,  testify  to  the  same  effect. 

There  was  a  mill  and  gin  placed  on  the  lands,  which  are  valued  at 
from  $1000  to  $1500. 

Crosley  further  testified  as  follows:  '^ I  would  consider  the  Newman 
place,  if  at  the  death  of  Mr.  Hasley^  in  1873,  it  was  in  the  same  con- 
dition it  was  at  the  time  of  marriage  in  1853,  to  have  been  worth 
about  $5000.  My  opinion  is  that  the  Newman  place,  at  the  death  of 
Mr.  Hasley,  in  185;^,  with  all  improvements  thereon,  inclusive  of  the 
mill  property,  was  worth  about  $6000  or  $6500." 

It  is  true,  a  witness  for  the  opponents  says:  '*  I  think,  with  the  im- 
provements put  on  it,  the  land  was  worth  twice  as  much  in  1873  as  in 
1653."  But  he  does  not  state  whether  any  of  this  increased  value  was 
the  result  of  time  or  not;  and  he  adds:  ^*  I  would  not  know  how  to 
guess  at  the  value  of  the  land  in  1873,  as  I  am  not  much  of  a  judge  of 
the  value  of  the  lands;  never  owned  much."  And  again  he  testified 
that  '*If  the  land  was  in  the  same  condition  in  1873  that  it  was  in 
1853,  I  don't  think  I  would  make  much  difference  in  the  valuation  of 
it."    In  another  place  he  says :   '*  It  is  guess  work  with  me." 

We  fix  the  value  of  the  improvements  at  $1500.    This  amount  there- 
fore is  due  by  the  widow  to  the  community. 
That  portion  of  the  judgment  of  the  court  a  qua  which  prolongs  the 
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admiDistratioD  of  the  executrix  to  collect  the  notes  and  jadgments  dae 
to  the  estate  is  wrong.  There  are  no  debts  due  by  the  estate ;  the 
administration  should  be  closed  and  the  property  should  be  tamed 
over  to  those  entitled  to  it  as  soon  as  possible. 

It  is  therefore  ordered  and  adjudged  that  the  judgment  of  the  par- 
ish court  be  amended  and  corrected  in  the  particulars  stated  in  the 
foregoing  opinion,  and  that  as  thus  amended  it  be  affirmed.  It  is  far- 
ther ordered  that  this  case  be  remanded  to  the  lower  court  to  the  end 
that  a  final  partition  of  the  property  of  the  estate  of  David  Haslej,  as 
fixed  by  the  views  and  principles  announced  in  the  foregoing  opinioO) 
be  made  between  the  heirs  and  the  surviving  widow  of  David  Hasley 
according  to  law.  It  is  lurther  ordered  that  the  succession  pay  costs 
.of  this  appeal. 


No.  583. 
John  Phelps  &  Co.  v.  Horacb  Bodghton. 

A  gamiahee  can  not  waive  service  of  the  proceedings  required  by  law  to  make  a  aeixare  of 
effects  or  property  in  his  hands.  In  this  case,  as  the  garnishee  was  not  lejcally  served, 
nothing;  was  attached  in  his  hands. 

The  Judge  a  quo  erred  in  allowing  damages  on  the  dissolntion  of  the  attachment  in  this 
instance.  It  is  not  pretended  tiiat  the  plaintifb  were  not  entitleil  to  sue  out  the  attach- 
ment against  their  debtor,  a  non-resident.  There  has  been  no  abuse  of  that  harsh 
remedy  here,  but  merely  a  £ailure  to  get  the  benefit  of  the  writ,  because  of  the  error 
committed  in  executing  the  process. 

APP£AL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo, , 
Looney,  J.    Land  d  TayloTj  for  plaintiffs  and  appellants.    Duncan 
<^  Moncure,  for  defendant  and  appellee. 

Wtly,  J.    Plaintiffs,  claiming  to  be  creditors  of  the  defeDdant,  i 
non-resident,  for  $1224  90,   brought  this  suit   against  him  for  said^ 
amount,  and  they  sued  out  an  attachment  by  gafoishment  process  %^ 
with  a  view  to  seize  the  judgment  of  the  defendant  t7]\p8S  Wilkinson 
for  $942  61,  rendered  in  the  district  court,  parish  of  Cadul,  on  twenty- 
fourth  November,  1874.  \ 

A  curator  ad  hoc  was  appointed  for  the  defendant  and  tli9  attach- 
ment notices  duly  posted.  The  interrogatories  and  citation  ^re  not 
served  on  the  garnishees  Wheaton,  the  clerk  of  the  court,  and  i|lkin- 
son,  the  debtor,  in  the  judgment  sought  to  be  attached.  Thai^i*- 
nishees  waived  service  of  petition  and  citation  and  answered  the 
terrogatorles  favorable  to  plaintiffs. 

The  court  dissolved  the  attachment  with  fifty  dollars  damages    and 
plaintiffs  appeal. 

In  Sohindlerv.  Smith,  18  An.  476,  this  court  held  that  a  garniah 
can  not  waive  service  of  the  proceedings  required  by  law  to  make 
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aeizore  of  effects  or  property  in  his  hands ;  that  he  is  a  mere  stake- 
holder without  pecaniarj  interest,  not  evea  liable  for  the  cost ;  and 
as  the  garnishee  was  not  legally  served  nothing  was  attached  in  his 
hands.  We  adhere  to  that  opinion,  and  conclude  that  the  judge  did 
not  err  in  setting  aside  the  attachment.  C.  P.  246.  He  did  err,  how- 
ever, in  allowing  damages. 

It  is  not  pretended  that  the  plaintiffs  were  not  entitled  to  sue  oat 
the  attachment  against  their  debtor,  a  non-resident ;  but  the  objection 
is  that  no  valid  seizure  was  made  of  his  property,  the  judgment  be 
holds  against  Wilkinson,  the  garnishee.  If  plaintiffs  lose  their  attach- 
ment because  they  failed  to  seize  thereunder  defendant's  property, 
we  fail  to  perceive  the  loss  defendant  has  sustained  by  reason  of  this 
DOD-seizure.  If  the  attachment  were  dissolved  because  the  plaintiffs 
were  not  entitled  to  it,  it  would  be  right  to  inflict  damages  for  the 
abase  of  a  harsli  remedy.  Here,  however,  has  been  no  abuse,  but 
merely  a  failure  to  get  the  benefit  of  an  attachment  because  of  the 
error  committed  in  executing  the  process.  As  the  failure  to  make  a 
seizure  under  the  attacliment  will  not  preclude  plaintiffs  from  subse- 
quently obtaining  the  benefit  of  that  conservatory  remedy,  we  see 
DO  reason  to  disturb  that  part  of  the  decree,  reserving  this  right  to 

plaintiffs. 
It  is  therefore  ordered  that  the  judgment  herein  be  amended  by 

striking  out  that  part  allowing  defendant  damages,  and  as  amended  it 

is  afQrmed,  appellee  paying  costs  of  appeal.    C.  P.  246. 


the 
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No.  598. 
Succession  of  Callie  N.  Newman.    Opposition  of  G.  W.  Newman. 

The  plea  to  the  jurisdiction  is  wltlioat  weight.  The  demand  of  the  opponent  under  article 
2388  of  the  Revised  Code  for  a  marital  portion  is  not  the  action  of  a  creditor  against  a 
sncceesion.  It  is  the  portion  which  the  law  allows  in  the  settlement  of  a  sacoession  to 
the  surviving  spouse  in  necessitous  circumstances  where  the  deceased  died  rich.  It  is 
a  right  which  must  be  asserted  in  the  court  charged  with  the  settlement  of  the  sue- 
ce«8ion. 

APPEAL  Irom  the  Parish  Court,  parish  of  Bossier.    Fort,  J.    J.  D, 
Wathins  and  T.  M.  Fort,  for  opponent  and  appellee.    J.  A.  Snider, 
dt  Leonard,  for  administrator  and  appellant. 
Wtlt,  J.    In  the  settlement  of  this  succession  the  present  oontro- 
arises  from  the  demand  of  G.  W.  Newman  for  the  marital  fourth 
succession  of  his  deceased  wife,  Callie  N.  Newman,  who  died 
at  leaving  ascendants  or  descendants  and  leaving  a  succession  of 
,han  twenty-four  thousand  dollars  after  payment  of  debts, 
amount  stated  is  now  in  the  hands  of  the  administrator,  and 
38 


itpd 


1 


S9i  SUPREME  COURT  OF  LOUISIANA, 

SuoeeMAon  of  CaOie  N.  Newman. 

the  debts  are  paid.  Besides  this,  there  are  a  few  oatstandiDg  claims 
belongiDg  to  the  succession.  The  conrt  allowed  the  opponent,  6.  W. 
Newman,  one-^foarth  of  the  funds  on  hand,  and  J.  L.  C.  Graham  a  col- 
lateral heir  of  the  deceased,  and  her  administrator,  has  appealed. 

The  objection  of  prematurity  of  the  action  is  unfounded.  The  sug- 
cession  has  been  under  administration  for  nine  years,  and  is  suffi- 
ciently liquidated  for  a  settlement  among  the  heirs.  The  plea  to  the 
jurisdiction  is  also  without  weight.  The  demand  of  the  opponent  G. 
W.  Newman,  under  article  2382  of  the  Revised  Code  lor  a  marital 
portion,  is  not  the  action  of  a  creditor  against  a  succession.  It  is  the 
portion  which  the  law  allows  in  the  settlement  of  a  succession  to  tii» 
surviying  spouse  in  necessitous  circumstances  where  the  deceased  died 
rich.  It  is  a  right  which  must  be  asserted  in  the  court  charged  with 
the  settlement  of  the  succession.  All  successions  shall  be  opened  and 
settled  in  the  parish  courts.    Constitution,  article  87. 

It  is  shown  that  the  husband  has  three  horses  and  a  buggy.  The 
succession  of  his  wife  exceeds  twenty-four  thousand  dollars  in  the 
hands  of  the  administrator.  He  is  entitled  to  the  marital  fourth.  Sac- 
cession  of  Fortier,  3  An.  104. 

The  court  did  not  err  in  allowing  the  opponent  G.  W.  Newman  one- 
fourth  of  the  funds  of  the  succession  in  the  hands  of  the  administrator. 

Judgment  affirmed. 


No.  529. 
N£LsoN  T.  Scott,  Husband  v.  Georgia  Scott,  Wife. 

Xo  grave  and  insuperable  canse  exists  jastifying  a  decree  of  divorce  in  this  case.  It 
not  the  intention  of  tlie  lawmaker  that  conrts  should  be  governed  in  their  decisions  sf 
cases  of  this  sort  by  the  declarations  and  wishes  of  the  parties  themselves,  acting  ondcr 
excitement  and  dissatisfaction.  Their  allegations  of  grievances  insupportable,  must 'be 
made  good  by  proof,  to  aathorlze  the  action  of  the  Jadge.  It  is  not  every  iluuily  fend 
declared  by  hnsband  or  wife  to  be  insupportable,  that  will  authorize  a  decree.  It  is  ia 
the  groat  interests  of  society  that  the  conjugal  relation  should  not  be  dissolved  exceK 
upon  weighty  and  weU  established  reasons. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  Clai- 
borne.    Trimble,  J.    J.  8.  Toung^  for  plaintiff  and  appellant.    jL. 
B.  Watkina,  for  defendant  and  appellee. 

Taliaferro,  J.     The  plaintiff  prays  to  be  divorced  from  his  wifoj 
on  the  ground,  as  be  alleges,  that  further  co-habitation  with  her  is  in- 
supportable; that  her  conduct  is  repur^nant  to  the  marriage  covenantj 
that  her  conduct  toward  him  and  his  children  by  a  former  marrii 
renders  it  insupportable  to  live  with  her,  and  that  towards  bimi 
personally,  her  conduct  is  outrageous. 
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The  wife,  in  answer  to  this  petitioo,  after  denying  all  its  allegations, 
8et8  np  the  charge  against  her  hnsband  of  habitaal  intoxication  on  his 
part  that  renders  it  insupportable  on  her  part  to  live  witli  him ;  that 
he  treats  her  in  an  exceedingly  ill  and  crabbed  manner,  cursing  and 
abusing  her,  and  on  odo  occasion  that  he  slapped,  beat  and  choked 
ber.  She  reconvenes^  praying  a  decree  of  divorce  from  her  hnsband, 
a  division  of  the  community  property  between  them,  for  alimony,  etc. 
There  is  a  child  of  about  three  years  old,  issue  of  the  marriage  of 
these  parties.  Each  claims  to  have  the  custody  of  the  child  decreed 
to  them. 

The  wife  had  judgment  divorcing  her  from  her  husband  and  decree- 
ing to  her  the  custody  and  tutorship  of  the  child,  with  reservation  to 
the  wife  to  recover  her  share  of  the  community  of  acquets  and  gains. 
The  plaintiff  appealed. 

The  disposition  we  shall  make  of  this  case  renders  it  unnecessary  to 
examine  the  bills  of  exceptions  found  in  the  transcript. 

We  have  examined  the  testimony  in  this  record  with  attention,  and 
after  due  consideration  we  do  not  give  to  it  the  character  and  purport 
which  seems  to  oe  attached  to  it  by  the  contending  parties.    It  is 
doubtless  tinged  to  a  considerable  extent  by  the  feelings  and  preju- 
dices of  relatives  and  friends,  who  have  testified  on  either  side.    This 
is  natural,  and  found  in  cases  of  this  kind  to  be  common.    It  is  shown 
that  the  husband  is  addicted  to  the  intemperate  use  of  ardent  spirits, 
and  that  when  under  its  baneful  influence  he  is  passionate  and  spite- 
till;  that  when  in  a  good  humor  he  treated  Ikis  wife  kindly.     DifQcul- 
ties  seem  to  have  arisen  between  them  frequently.    The  wife  on  one 
or  two  occasions  left  the  common  domicile  and  again  returned.    The 
witnesses  speak  of  one  or  two  reconciliations  between  them.    This  is 
denied  by  the  counsel  of  the  defendant^  but  we  think  the  testimony 
does  establish  a  reconciliation  that  took  place  in  1873.    The  wife,  it  is 
shown,  was  in  the  habit  of  using  opium  or  morphine  in  considerable 
quantities ;  but  we  do  not  find  that  the  evidence  establishes  that  the 
use  of  these  sedatives  had  any  bad  effects  upon  her  of  any  sort.     A 
lady,  who  testified  in  regard  to  the  defendant's  use  of  narcotics,  says 
ie  knew  her  ten  or  eleven  years,  and  knew  nothing  against  her; 
'always  considered  her  a  very  clever  lady  and  her  bearing  good.'*    In 
instance  is  presented  the  common  case  of  difficulties  arising  be- 
reen  a  stepmother  and  children  of  the  husband  by  a  former  wife. 
leh  feuds  are  often  sharp,  and  involve  ail  the  household  in  disf ord 
wrangling.    Several  grown  daughters  of  the  plaintiff,  it  is  shown, 
ide  with  him.    Between  them  and  his  wife  amicable  relations,  it 
ims,  have  not  always  been  preserved.    Often,  no  doubt,  the  conflict- 
Ig  feelings  of  the  father  and  the  husband  may  have  been  taxed  to  an 
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extent  beyond  the  power  of  his  philosophy  to  maintain  equanimity  of 
temper.  But  surely  these  petulances  and  ebullitions  that  are  con- 
stantly occurring  in  families  are  not  troubles  ot  so  grievous  a  charac- 
ter that  they  are  to  be  remedied  only  by  divoice.  The  difficulties 
unhappily  existing  between  tlie  litigants,  we  infer  from  the  evidence, 
have  arisen  mainly  from  this  source.  No  grave  and  insuperable  caasei 
in  our  judgment,  exists  justifying  a  decree  of  divorce.  It  was  not  the 
intention  of  the  lawmaker  that  courts  should  be  governed  iu  their 
decisions  of  cases  of  this  sort  by  the  declarations  and  wishes  of  the 
parties  themselves,  acting  under  excitement  and  diRsatisfaction.  Their 
allegations  of  grievances  insupportable  must  be  made  good  by  proof, 
to  authorize  the  action  of  the  judge.  Trials  and  troubles  from  the 
infirmities  of  our  nature  constantly  assail  us,  and  it  is  our  duty,  as 
best  wc  may,  to  bear  up  under  them  and  overcome  them  if  in  our 
power.  Something  must  be  expected  from  the  parties  themselves,  to 
overcome  their  domestic  difficulties.  It  is  not  every  family  fend  de- 
clared by  husband  or  wife  to  be  insupportable  that  will  authorize  a 
divorce.  It  is  in  the  great  interests  of  society  that  the  conjugal  rela- 
tion should  not  be  dissolved  except  upon  weighty  and  well  established 
reasons.  The  record  before  us  we  do  not  think  presents  sucli  a  rea- 
son. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
annulled  and  reversed.  It  is  further  ordered  that  this  suit  be  dis- 
missed at  plaintiff's  costs. 


No.  584. 
Hall  &  Turner,  Agents,  etc.  v.  Timothy  Mooring. 

Tbis  is  a  petitory  action  against  the  defendant  for  certain  lands.  The  only  question  is  that 
of  prescription.  It  is  well  settled  that,  to  become  the  basis  of  prescript  ion,  the  tfUe 
mnst  be  apparently  good,  and  of  a  kind  calculated  to  induce  a  belief  in  the  parebaaer 
that  it  is  perfect.  A  title  defective  in  form  can  not  be  a  basis  ot  prescription.  By  tbis 
the  law  means  a  title  on  the  face  of  which  some  defect  appears,  and  not  one  that  may 
prove  defective  by  circumstances,  or  evidence  de  korg  the  inBtrnment. 

A  possessor  in  good  faith  is  one  who  has  just  reason  to  believe  himself  master  of  the  thing 
he  possesses,  although  ho  may  not  be  in  fact.  In  this  instance,  it  is  a  queation  of  fart, 
and  there  is  nothing  in  the  record  to  show  that  the  defendant  had  any  reason  to  doubt 
that  his  title  was  good,  until  the  institution  of  this  suit.  Hence  prescription  lies  in  his 
favor. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Leonard,  judge  ad  "hoc,  in  lieu  of  Looney,  district  judge,  recased. 
Land  dc  Taylor^  for  plaintiffs  and  appdlants.  Egan  A  Wise,  for  defend- 
ant and  appellee. 

LuDELiNG,  C.  J.    This  is  a  petitory  action  to  recover  lands  situated 
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in  the  parish  of  Caddo.     The  only  defense  we  will  notice  is  the  pre- 
soription  of  ten  years. 

It  appears  from  the  record  that  the  defendant  has  a  patent  from  the 
[Jnited  States  for  a  part  of  the  lands  in  controversy,  dated  in  April, 
1843,  and  that  he  holds  a  title,  perfect  in  form,  to  all  the  lands  in  ques- 
tion from  N.  E.  Wright,  agent  of  the  heirs  of  Daniel  Mosely,  of  Texas, 
dated  twenty-eighth  of  January,  1859.  This  suit  was  instituted  on 
the  twenty-first  of  October,  18G1>,  and  the  petition  alleges  that  defend- 
ant took  possession  of  the  lands  on  the  twenty -eighth  of  January, 
1859.  It  is  manifest  that  if  the  title  from  N.  E.  Wright,  agent,  is 
snfficient  to  enable  one  to  prescribe  under  it,  the  only  other  inquiry 
will  be  the  good  or  bad  faith  of  the  defendant. 

Article  5a3  of  the  Civil  Code  declares  *•  He  is  a  bona  fide  possessor, 
who  possesses  as  owner  by  virtue  of  an  act  sufficient  in  terms  to  transfer 
property,  the  defects  of  which  he  was  ignorant  of.'' 

The  act  of  sale  was  sufficient  in  terms  to  transfer  the  property,  pro^ 
Tided  the  agent  who  executed  the  deed  had  authority.    The  evidence 
on  this  point  is  that  Thomas  R.  Mosely  and  Augustus  Mosely,  two  of 
the  heirs  oi  Daniel  Mosely,  were  appointed  the  agents  of  all  the  other 
heirs  of  Daniel  Mosely,  with  extensive  powers  to  settle  up  the  suc- 
cession in  Texas  and  Louisiana ;  that  Thomas  R.  Mosely  for  himself 
and  for  Augustus  Mosely,  acting  as  the  agents  of  all  the  heirs  of  Daniel 
Mosely,  of  Texas,  fully  empowered  K.  E.  Wright  by  public  act  to  sell 
all  the  lands  belonging  to  said  heirs,  situated  in  Louisiana,  and  that 
under  said  power  of  attorney  said  Wright  did  sell  the  lauds  in  ques- 
tion and  receive  the  price  thereof.     It  is  contended,  however,  that 
Thomas  R.  Mosely  exceeded  his  powers  in  executing  the  power  of 
attorney  to  Wright ;  and  that  therefore  the  defendant  can  not  pre- 
scribe under  that  title.     The  fact  stated,   that  Thomas  R.  Mosely 
exceeded  his  powers,  is  perhaps  true.     But  the   inference  deduced 
from  the  facts,  is  illogical.    The  want  of  authority  in  Wright  to^  sell 
the  lands  is  the  only  defect  in  defendant's  title.    If  that  defect  did 
not  exist,  his  title  would  be  perfect,  without  the  help  of  prescription. 
The  defendant's  title  is  apparently  perfect;  so  is  the  mandate  of 
Wright.     The  defect   complained  of  is  de  hors  both  acts;  and  was 
only  made  manifest  on  the  trial  of  this  case.    '^  It  is  well  settled  that 
to  become  the  basis  of  prescription,  the  title  must  be  apparently  good, 
and  of  a  kind  calculated  to  induce  a  belief  in  the  possessor  that  it  is 
perfect.    A  title  defective  in  form  can  not  be  a  basis  for  prescription. 
By  this,  the  law  means  a  title  on  the  face  of  which  some  defect  ap- 
pears, and  not  one  that  may  be  found  defective  by  circumstances  or 
evidence  de  hors  the  instrument."    3  R.  220. 

Did  the  defendant  possess  in  good  faith  ?     A  possessor  in  good  faith 
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is  one  "  who  has  jast  reason  to  believe  himself  the  master  of  the  thing 
he  possesses,  although  he  may  not  be  in  fact."  C.  C.  2451  \  503,  It  is 
a  qaestioD  of  fact,  and  there  is  nothing  in  this  record  to  show  that  the 
defendant  had  any  reason  to  doubt  that  his  title  was  good,  until  the 
institution  of  this  suit.  In  Dufonr  v.  Canfranc,  this  court  said :  '^Good 
faith  is  ordinarily  tested  by  inquiring  whether  the  defect  in  the  tiUe 
proceeds  from  a  vice  in  form  or  a  want  of  right  in  the  person  who 
conveyed  \  in  other  words,  if  it  is  an  error  in  fact,  or  an  error  in  law, 
under  which  the  purchaser  holds  the  object  claimed.'  Pothier  tells  us 
that  a  just  title  is  that  wl^ich  is  of  a  nature  to  transfer  the  property ; 
so  that  when  it  is  not  transferred,  it  is  a  defect  of  right  in  the  person 
who  makes  it,  and  not  a  defect  in  the  title,  in  consequence  of  which 
the  tradition  is  made."    11  Martin  (975)  714. 

It  is  contended  that  as  Wright  did  net  act  in  his  own  name,  but  as 
agent  for  others,  the  defendants  can  not  acquire  by  prescription  under 
his  title ;  that  it  is  either  a  legal  title  or  an  absolute  nullity,  under 
which  no  rights  can  be  acquired;  and  that  he  is  not  a  possessor  in 
^ood  faith,  because  *'  a  possessor  in  good  faith  is  one  who  buys  a  thing 
which  he  supposes  to  belong  to  the  person  selling  it  to  him,  but  which 
in  fact  belongs  to  another."  This  error  results  from  confounding  an 
illastration  of  the  rule  with  the  rule  itself.  C.  C.  3451.  And  we  can 
not  see  the  legal  distinction  attempted  to  be  made.  There  can  be  no 
greater  obligation  in  the  vendee  to  examine  the  verity  of  the  state- 
jnents  in  the  written  mandate  of  Wright  than  to  inquire  into  the  truth 
of  the  assertion  of  the  seller  that  he  is  the  owner.  In  both  it  would 
be  an  error  of  fact,  ''  which  the  law  would  not  consider  of  such  a 
nature  as  to  prevent  the  party  from  pleading  prescription.  The  role 
is  that  when  the  opinion  of  the  possessor,  who  holds  an  object  undei 
a  title  of  sale,  has  a  just  ground,  though  in  fact  there  is  no  sale,  the 
opinion  is  equal  to  title."    11  Martin,  714. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeal. 


521. 

The  State  of  Louisiana  v.  Charles  Green  aVioB  Henrt  Green. 

^ere  is  no  law  of  this  State,  nor  any  aathorfty  under  oar  Jorisprudenoe  requiring  a 
definite  description  in  an  indictment  for  stealing  money  than  the  word  itself  imports. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
'Oaachita.    "Ray^  J.    0,T.  Thinn^  district  attorney,  for  plaintiff  and 
appellee.     "Robwi  Jamea  Caldwell,  for  defendant  and  appellant 
Taliaferro,  J.    Tiie  defendant  was  indicted  for  ''  stealing  and 


r 


MONBOE,  JULY,  1875.  599 

state  y.  ChariM  Green  aUae  Henry  Green. 

wnjing  away  Beventy-five  dollars  of  the  goodSf  ohattete  and  money 
of  one  HeDry  Matthew."  He  was  tried  on  this  charge,  convicted  and 
MDtenced  to  two  years  imprisoDmeDt  at  hard  labor  in  the  penitentiary. 
From  this  jadgment,  inflicting  this  paniahment,  the  defendant  has 
appealed. 

It  appears  from  a  bill  of  exceptions  in  the  record  that  ol]jection  was 
made  and  overraled  by  the  jndge  to  the  admission  of  the  answer  of  a 
witness  to  a  question  by  the  district  attorney,  which  answer  was  "  a 
roll  of  bills  tied  up  in  a  string."  The  objection  was  that  no  particalar 
kind  of  money  was  charged  in  the  indictment ;  that  the  State  could 
not  prove  what  kind  or  species  of  money  was  taken  unless  it  was 
diarged  in  the  indictment,  and  under  the  general  allegation  of  money 
no  particular  kind  of  money  could  be  proved.  On  these  grounds  a 
motion  was  made  in  arrest  of  judgment. 

We  are  not  referred  to  any  law  of  this  State  or  any  authority  under 
oor  jurisprudence  requiring  a  more  definite  description  in  an  indict- 
ment for  stealing  money  than  the  word  itself  imports,  and  we  are 
aware  of  none.    We  think  the  defense  without  weight. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed. 

Rehearing  refused. 


No.  548. 
E.  D.  Duckworth  f.  W.  H.  Vaugh^n,  Public  Administrator,  et  al. 

The  plea,  in  this  instance,  that  the  lancLs  were  not  earToyed  and  eold  in  lots  as  required  by 
the  constitution,  can  not  be  maintained.  It  is  true  that  a  survey  of  the  lands  was  not 
made,  but  they  were  divided  up  into  lots  as  required  by  law,  and  the  lots  were  appraised 
separately;  the  lots  were  disorlbed  according  to  the  survey  made  by  the  government, 
and  the  sale  was  made  in  lots.    This  was  sufficient. 

Tlie  fact  that  the  lands  were  sold  under  the  last  inventory  ordered  by  the  court  instead  of 
the  first,  is  no  ground  for  annulling  the  sale. 

The  order  of  the  court  having  Jurisdiction  of  the  succession,  which  ordered  the  sale  during 
the  provisional  administration  of  the  public  administrator,  has  not  been  appealed  trom, 
and  is  not  an  absolute  nullity.  Purchasers  in  good  faith  need  not  look  beyond  the  order 
of  sale  made  by  a  court  having  Jurisdiction  of  the  succession.  They  are  not  aflisoted 
by  antecedent  irregularities.    The  jurisprudence  on  this  point  is  settled. 

The  note  sued  upon  Is  not  prescribed.  The  name  of  the  former  administrator  indorsed  on  it 
on  the  twenty-eighth  of  December,  1868,  and  the  placing  of  this  claim  on  the  tableau, 
arrested  the  current  of  prescription,  and  it  has  not  since  acquired. 

APPEAL  from   the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.    Bay,  J.    Todd  de  Brigham,  for  plaintiff  and  appellant. 
ifemton  dt  MaU,  for  defendants  and  appellees. 

Wtlt,  J.  Plaintiff,  .a  creditor  of  the  succession  of  £.  P.  O^erby 
sues  the  defendant,  its  legal  representative,  on  a  note  of  deceased  for 
41050;  he  also  sues  to  annul  the  sale  of  the  lands  described  in  the 
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petition,  which  were  sold  pursaaot  to  an  order  of  the  parish  court 
having  jarisdictioD  of  said  succession,  on  twenty-eighth  January,  1871. 
The  grounds  of  nullity  are : 

First — That  at  the  time  the  order  of  sale  was  granted  and  at  the 
time  of  the  sale,  the  defendant,  the  public  administrator,  only  held 
provisional  administration  of  the  succession  of  £.  P.  Overby,  pending 
a  contest  for  the  administration  between  G.  W.  Kimbrongh  and  Mrs. 
M.  E.  Overby ;  that  while  thus  holding,  a  sale  ordered  to  be  made  by 
the  parish  court  was  an  absolute  nullity. 

Second — That  the  inventory  under  which  the  lands  were  sold  was 
not  the  first  inventory,  but  one  made  by  order  of  the  court  a  few  days 
before  the  sale. 

Tliird — That  the  lands  were  not  surveyed  and  sold  in  lots  as  required 
by  the  constitution. 

It  is  true  a  survey  of  the  lands  was  not  made,  but  they  were  divided 
up  into  lots  as  required  by  law,  and  the  lots  were  appraised  separately^ 
the  lots  were  described  according  to  the  survey  made  by  the  govern- 
ment, and  the  sale  was  made  in  lots.  This  was  sufficient.  The  fact 
that  the  lands  were  sold  under  the  last  inventory  made  by  order  of 
the  court,  is  no  ground  for  annulling  the  sale. 

The  public  administrator  was  administering  the  succession,  and  the 
order  of  the  court  having  jurisdiction  of  the  succession  directing  the 
sale,  has  not  been  appealed  from,  and  it  was  not  an  absolute  nullity. 
Purchasers  in  good  faith  need  not  looli:  beyond  the  order  of  sale  made 
by  a  court  having  jurisdiction  of  the  succession.  They  are  not 
affected  by  antecedent  irregularities.  The  jurisprudence  on  this  point 
is  settled. 

We  regard  the  sale  as  valid,  and  conclude  that  the  demand  to  annul 
it  is  not  well  founded.  Plaintiff,  however,  is  entitled  to  judgment  on 
the  note  to  be  paid  in  due  course  of  administration. 

The  note  is  not  prescribed.     The  name  ot  the  former  administrator 
•  indorsed  on  it  on  twenty-eighth  December,  1868,  and  the  placing  of 
this  claim  on  the  tableau  arrested  the  current  of  prescription,  and  it 
has  not  since  acquired. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  it  is  decreed  that  the  demand  to  annul  the  sale  of  the  lands  de 
scribed  in  the  petition  be  rejected.  It  is  ordered  that  plaintiff  recover 
judgment  against  the  succession  of  E.  P.  Overby  for  one  thousand  and 
fifty  dollars,  with  eight  per  cent,  interest  thereon  from  first  January, 
1865,  to  be  paid  in  dne  course  of  administration.  It  is  further  ordered 
that  said  succession  pay  costs  in  both  courts. 

Rehearing  refused. 
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No.  559. 
M.  A.  CoPLBY,  Administratrix  v.  Dorcas  Dinkgrave. 

This  is  a  petitory  action  for  a  tract  of  land.  The  plaintiff  bases  her  title  on  a  patent  in  her 
bTor,  issoed  by  the  TTnited  States,  for  the  lands  in  controversy.  The  defendaot  claima 
by  location  of  an  internal  improTement  warrant;  the  plaintiff  by  Tirtue  of  the  act  of 
1851,  giving  barui  fide  parcbasers  from  Maison  Houge  a  prefereoce  in  purchasing  from 
the  TTnited  States.  Each  party  displays  a  chain  of  title  from  Cox,  holding  nnder  Maison 
Songs,  down  to  Copley.  The  tract  of  land  was  acquired  by  Brigham  from  Cox.  He 
improved  and  cultivated  it  as  a  whole  for  several  years  before  he  sold  it.  It  was  then 
divided  and  owned  by  two  different  persons,  and  lastly  Copley  became  owner  of  the 
whole  tiact  aa  an  entirety,  in  the  same  manner  that  Brighapi  owned  it  after  the  purchase 
from  Cox.  If  Brigham  bad  remained  owner,  there  is  no  doubt  he  could  have  entered  the 
entire  tract  at  the  minimum  government  price.  If  ho,  when  the  two  divided  halves  of 
said  tract  were  reunited  in  Copley  as  one  owner,  and  the  same  status  existed  as  when 
Brigham  owned  the  entire  tract,  there  can  be  no  forcible  reason  why  cultivation  and 
improvement  npon  any  portion  of  the  entire  tract,  whether  upon  the  upper  or  the  lower 
half,  at  the  time  when  division  existed,  did  not  carry  with  it  the  right  to  purchase  the 
whole  of  it  at  government  price. 

Copley  was  owner  of  the  entire  tract  in  1844,  and  cultivated  upon  it  severiU  years  before 
1849.  This  entitled  him  to  the  benefit  of  the  provisions  of  the  act  of  Congress,  enacted 
in  the  interest  of  persons  who  purchased  lands  in  the  Maison  Rouge  grant  under  the  title 
of  Cox. 

If  firauds  were  perpetrated  and  malpractices  resorted  to  by  Copley  in  procuring  transfers  to 
himself,  they  were  acts  that  took  place  seven  years  at  least  before  the  defendant'a 
alleged  purchase  and  settlement.  These  frauds,  if  they  were  frauds,  did  no  injury  to 
the  defendant.  If  injury  resulted  to  anybody,  it  was  to  the  parties  with  whom  he  dealt; 
but  thirty  years  have  intervened,  and  it  does  not  appear  that  either  they  or  any  of  their 
heirs  have  ever  complained. 

Under  the  act  of  Congress  of  twenty-seventh  January,  1851,  all  the  lands  within  the  limits 
of  the  Maison  Rouge  grant  were  re8erve<l  from  sale,  entry  or  location,  from  the  date  of 
the  act  until  three  months  after  the  public  notice  required  to  be  given  by  the  second  sec- 
tion of  the  act.  That  notice  was  not  given  until  the  twenty-fifth  of  October,  1853. 
Hence,  on  the  fifth  of  September,  1 853,  the  defendant  was  debarred  from  making  a  loca- 
tion of  her  internal  improvement  warrant  npon  any  land  within  the  limits  of  the  Maison 
Rouge  grant ;  and  subsequently,  in  December,  1854.  and  on  the  twenty-first  of  January, 
1855,  when  she  again  applied  to  locate  it,  it  was  out  of  her  i>ower  to  locate  it  upon  the 
lands  in  controversy,  because  before  her  last  applications  were  made,  those  lands  had 
been  secured  to  plaintiff  under  pre-emption  right  in  pursuance  of  the  provisions  made 
by  law  in  favor  of  purchasers  in  good  faith  under  the  title  of  Cox,  and  who  had  im- 
proved and  cultivated  those  lands.  Therefore,  defendant  never  acquired  any  title  and 
plaintiff  did. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of  Oua- 
chita. Bay  J  J.  Morrison  d  Farrar,  for  plniutiff  and  appellee. 
Franklin  Garrett  <&  Baker,  for  dciendaut  and  appellant. 

Taliaferro,  J.  This  case  was  before  ns  at  the  Jul}  term  of  this 
coart  at  Monroe,  in  1873,  on  the  appeal  by  the  defendant  from  a  judg- 
ment of  the  lower  court  sustaining  the  plea  of  res  judicata,  filed  by  the 
plaintiff.  The  judgment  then  appealed  from  was  annulled  and  the 
case  remanded,  to  be  tried  on  the  merits. 

On  trial  had  on  the  remanding,  judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  land  but  refusing  her  claim  for  rents.  The  de- 
fendant has  appealed.  Plaintiff  prays  an  amendment  of  the  judgment 
giving  her  rents. 
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The  aotion  is  a  petitory  one.    The  plaintiff  bases  her  title  on  a 

patent,  in  her  favor,  issued  by  the  United  States  for  the  lands  in  con- 
troversy. 

The  defendant  answers,  denying  any  right  in  plaintiff  to  the  land 
claimed  by  her,  and  avers  that  the  United  States  patent  claimed  under 
was  illegally  and  erroneously  issued  to  the  heirs  of  Gr.  W.  Copley,  and 
was  procured  by  fraud  and  ill  practices.  The  defendant  claims  by 
location  of  an  internal  improvement  warrant,  numbered  773.  The 
plaintiff,  by  virtue  of  the  act  of  1851,  giving  bona  fide  purchasers  from 
Maison  Rouge,  a  preference  in  purchasing  from  the  United  States. 

In  being  again  called  to  consider  this  vexed  and  long  continued  liti- 
gation, we  can  not  but  be  forcibly  impressed  with  the  fact  presented 
by  a  voluminous  record,  containing  all  the  proceedings  that  took  plaice 
in  the  controversy  before  the  various  officers  of  the  land  department 
constituted  by  the  laws  of  the  United  States,  judges  authorized  to  de- 
termine such  contests,  that  the  plaintiff  was  successful,  and  obtained 
the  award  in  her  favor  by  the  successive  decisions  of  the  various  offi- 
cers of  the  land  department  before  whom  the  case  was  carried,  by  the 
provisions  of  law,  culminating  at  last  by  the  judgment  of  the  Secre- 
tary of  the  Interior.  It  certainly  warrants  the  inference  that  justice 
was  attained  in  the  case  when  the  parties  had  such  ample  means  ajud 
time  allowed  them  to  exhibit  their  claims  and  present  their  evidence- 
It  seems  scarcely  practicable  that  fraud  could  have  escaped  detection, 
had  it  been  resorted  to  by  either  of  the  parties,  when  each  was  lynx- 
eyed,  keen  and  active  in  thct  promotion  of  her  own  claims;  nor  that 
during  the  several  trials  on  the  several  appeals,  errors  could  have  crept 
in  before  the  several  tribunals  in  which  the  parties  were  heard ;  triba- 
nals  peculiarly  qualified  to  judge  and  determine  all  the  questions 
arising  in- the  litigation.  These  considerations  neem  to  have  entered 
the  mind  of  the  judge  a  quo,  and  to  have  borne  much  weight  in  the 
formation  of  his  decree  in  the  case. 

It  becomes  our  duty,  however,  to  hear  the  defendant  upon  her  alle- 
gations of  unfairness,  fraud  and  ill  practices,  by  which  she  avera  the 
plaintiff  obtained  judgment  in  the  contest  before  the  land  department. 

We  understand  the  defendant  as  laying  the  gravamen  of  her  case 
upon  the  allegation  of  fraud  in  George  W.  Copley,  in  obtaining  the 
recognition  by  the  government  of  a  right  to  pnrcliase  at  the  minimum 
price,  the  lands  in  controversy,  when  in  truth  he  had  no  such  right; 
that  his  pretensions  to  such  right  was  fictitious,  and  entitled  to  no 
respect,  and,  therefore,  his  claim  so  set  up  should  be  rejected. 

Secondly,  we  understand  her  as  complaining  that  wrong  and  injary 
have  resulted  to  her  from  the  refusal  of  the  officers  of  the  land  depart- 
ment to  recognize  the  location  of  the  internal 'improvement  warrant, 
which  location  she  alleges  she  made. 
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Each  party  displays  the  claim  of  title  from  Cox  down  to  Copley,  of 
eight  hundred  and  sixty  arpents  of  land  to  be  taken  from  the  npper 
ride  of  lot  No.  one,  in  the  Maison  Ronge  grant.  Bat  the  defendant 
claims  no  right  under  that  title.  Coming  down  to  the  sale  of  the  land 
nnder  a  foreclosure  of  mortgage  on  the  twentieth  of  August,  1838,  it 
appears  that  a  division  of  the  land  took  place,  by  agreement  and  by 
the  coroner's  deed  to  the  purchasers,  Fenner  and  Scarborough,  title 
was  made  to  Fenner  of  the  npper  half  of  the  tract  and  to  Scarborough 
of  the  lower  half.  Fenner,  it  seems,  sold  his  half  to  Caldwell,  and 
Caldwell  sold  to  Brigham.  It  was  next  sold  by  the  coroner  under  a 
jadgment  against  Joseph  and  Brigham,  and  purchased  by  Smith,  who 
sold  to  Copley,  who  thus  acquired  title  to  the  npper  half.  Under  a 
jadgment  against  Scarborough,  his  half  of  the  land,  being  the  lower 
half,  was  sold  at  sheriff's  sale,  and  purchased  by  James  Garrett,  who 
Bold  to  Copley  who,  in  this  manner  acquired  title  to  the  lower  half  and 
became  owner  of  the  whole  tract.  It  seems  that  the  land  claimed  by 
Mrs.  Dinkgrave  and  in  controversy  in  this  suit,  lies  on  the  lower  half 
of  the  tract.  It  is  denied  on  the  part  of  the  defendant  that  there  were 
any  improvements  or  cultivation  on  the  lower  half,  and  therefore  no 
right  accrued  to  any  of  the  parties  under  the  provisions  of  act  of  Con- 
gress giving  to  purchasers  under  the  Cox  title  the  privilege  of  entering 
the  land  so  purchased  at  the  minimum  rate,  because  improvement  and 
cultivation  were  required  as  a  condition  upon  which  the  privilege  was 
granted. 

On  the  other  hand,  it  is  contended  that  the  tract  of  eight  hundred  and 
sixty  arpents  was  acquired  by  Brigham,  in  his  purchase  from  Cox,  as 
one  tract ;  only  that  he  improved  and  cultivated  it  as  a  whole  for  several 
years  before  he  sold  it.  It  was  as  we.  have  seen,  subsequently  divided 
and  owned  by  two  different  persons,  and  lastly,  that  Copley  became 
owner  of  the  whole  tract  as  an  entirety,  in  the  same  manner  that  Brig- 
ham owned  it  after  his  purchase  from  Cox.  There  can  be  no  donbt 
that  if  Brigham  remained  owner,  he  could  have  entered  the  entire 
tract  at  the  minimum  government  price.  Then,  say  the  plaintiff's 
counsel,  when  Copley  became  purchaser  of  the  lower  half  and  tbe  sep- 
arate ownerships  of  the  halves  were  blended  in  Copley  as  one  owner, 
and  the  same  status  existed  as  existed  when  Brigham  owned  the  entire 
tract,  cultivation  and  improvement  upon  any  portion  of  the  entire 
eight  hundred  and  sixty  arpents,  whether  upon  the  upper  or  the 
lower  half,  carried  with  it  the  right  to  purchase  the  whole  at  govern- 
ment price.  We  can  see  no  forcible  objection  to  this  rea!>oning.  The 
entire  tract,  as  purchased  f^om  Cox,  was  never  actually  divided  by  a 
survey.  Xo  line  of  demarcation,  it  seems,  was  ever  rnn  and  estab- 
lished, indicating  with  precision  jvhich  was  the  upper  half  or  which 
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the  lower  half.    There  never  was  a  time  when,  as  between  claimants 
and  the  United  States,  there  was  a  separate  claim  set  ap  in  virtae  of 
improvement  and  cultivation,  to  one-half  of  the  eight  hundred  and 
sixty  arpents  as  the  upper  half,  and  a  like  claim  set  up  for  the  like 
reason  on  the  other  portion  as  the  lower  half.     The  government  never 
had  to  deal  with  claimants,  one  portion  of  whom  set  up  right  to  fonr 
hundred  and  thirty  arpents  of  these  eight  hundred  and  sixty  arpents 
by  virtue  of  their  purchase  from  Cox,  and  improvements  and  cultiva- 
tion by  them  on  those  four  hundred  and  thirty  arpents,  and  another 
portion  who  set  up  on  the  same  grounds  precisely  their  claim  to  the 
other  four  hundred  and  thirty  arpents.    Had  Brigham,  for  instance, 
never  parted  with  his  rights  upon  the  entire  tract  he  purchased  from 
Cox,  and  limited  his  application  under  the  benefit  of  the  act  of  Con- 
gress to  only  half  the  number  of  arpents  he  bought  from  Cox,  and  that 
half,  the  one  on  which  his  improvements  were  made  and  his  cultiva- 
tion carried  on,  then,  having  abandoned  all  claim  upon  tlie  other  half 
any  other  claimant  to  that  half  would  have  to  establish  separate  im- 
provement and  cultivation  on  that  half.    Brigham  might  have  par- 
chased  from  the  government  all'  that  he  purchased  from  Cox,  or  any 
part  thereof,  in  virtue  of  his  improvements  and  cultivation  upon  the 
land  as  an  entire  tract,  limiting  his  claim,  however,  in  case  of  taking 
less  than  the  whole  to  such  part  of  the  entire  tract  as  embraced  his 
improvements.    Copley,  it  is  shown,  was  owner  of  the  whole  tract  in 
1844,  and  that  he  cultivated  upon  it  several  years  before  1849.     This 
we  are  of  opinion  entitled  him  to  the  benefit  of  the  provisions  of  the 
act  of  Congress  enacted  in  the  interest  of  persons  who  purchased  lands 
in  the  Maison  Rouge  grant,  under  the  title  of  D.  N.  Cox.    We  regard 
it  therefore  of  little  moment  whether  or  not  Copley  made  improve- 
ments upon  that  portion  of  the  tract  which,  during  the  separate  owner- 
ships before  referred  to,  was  called  the  lower  half.    The  testimony  on 
that  point  is  contradictory. 

On  the  part  of  the  defense,  there  are  numerous  other  objections 
raised  to  the  validity  of  the  title  by  which  the  plaintiff  claims  the 
property  in  controversy.  Good  faith  in  Copley  in  acquiring  title  and 
want  of  consideration  as  shown  by  several  of  the  transfers,  it  is  argned, 
render  these  transfers  null.  The  denial  by  the  plaintiff  of  any  right 
in  the  defendant  to  set  up  these  objections  is,  perhaps,  not  witliont 
force.  If  frand  were  perpetrated  and  malpractices  resorted  to  by  Cop- 
ley  in  procuring  transfers  to  himself,  they  were  acts  that  took  plaoe 
seven  years  at  least  before  the  defendant's  alleged  purchase  of  an  im* 
provement  and  settlement  npon  the  lands  began.  These  frauds,  if  they 
were  frauds,  did  no  injury  to  the  defendant.  If  injury  resulted  to  any 
body  it  was  to  the  parties  with  whopi  he  dealt ;  but  thirty  years  have 
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iotervened  and  we  do  not  find  from  the  records  that  any  of  these 
parties  or  the  heirs  of  auy  of  them  have  ever  complained.  But  con- 
ceding the  right  to  the  defendant  to  except  to  the  validity  of  those 
acts,  we  are  not  prepared,  under  all  the  facts  shown  in  relation  to 
them,  to  pronoance  their  nullity. 

The  title  presented  by  the  defendant  we  will  now  advert  to.  Her 
title  is  based  upon  an  alleged  location  of  an  internal  improvement 
warrant  on  the  land  in  dispute.  Tlie  fact  of  buch  location  ever  having 
been  made  by  the  defendant,  is  expressly  denied  by  the  plaintiff.  The 
defendant  makes  no  pretension  to  any  other  right. 

By  an  act  of  Congress,  passed  September  4,  1841,  the  United  States 
made  a  donation  to  Louisiana  and  other  States  of  large  portions  of  the 
public  domain  for  the  purpose  of  internal  improvement.  This  State, 
in  subsequently  disposing  of  these  lands,  adopted  the  method  of  selling 
warrants,  termed  internal  improvement  warrants,  which  were  located 
by  the  purchaser  or  his  assignee.  But  the  selection  of  the  lands 
donated  to  the  States  was  made  under  the  supervision  of  the  Land 
Department  of  the  Government  and  subject  to  its  approval.  The 
commissioner  of  the  general  land  ofiQce,  in  August,  1847,  issued  in- 
structions to  the  registers  and  receivers  in  regard  to  the  selection  or 
location  of  internal  improvement  land  under  the  donation  act  of  1841. 
Through  the  officers  of  the  land  department  the  construction  given  by 
the  executive  department  to  the  act  of  1841,  was  made  known.  In- 
structions were  issued,  defining  the  mode  of  proceeding  in  the  selec- 
tion and  location  of  the  lands  to  be  transferred  to  the  States.  It  was 
announced  through  the  land  department  *'  that  the  law  allowed  selec- 
tions to  be  made  of  public  lands,  whether  offered  or  unoffered,  but  no 
State  selection  is  admissible  of  any  land  which  is  or  may  be  reserved 
from  sale  by  any  law  of  Congress,  or  proclamation  of  the  Presideut, 
or  on  any  tract  which  is  reserved  or  withdrawn  from  market  for  any 
purpose.*'  Lester's  Land  Laws,  vol.  i,  p.  502.  We  think  it  is  clearly 
shown  that  under  the  act  of  Congress  of  twenty- seventh  January,  1851, 
all  the  land  within  the  limits  of  the  Maison  Rouge  <rrant  was  reserved 
from  sale,  entry  or  location,  from  the  date  of  the  act  until  three 
months  after  the  public  notice  required  to  be  given  by  the  second  sec- 
tion of  the  act;  that  that  notice  was  not  given  until  the  twenty-fifth 
of  October,  1853.  The  location  of  the  defendant's  warrant  could  not, 
therefore,  have  been  made  on  the  fifth  of  September,  1853,  because  it 
was  then  forbidden  by  the  law  of  Congress  above  recited. 

We  consider  it  unnecessary  to  consider  the  bills  of  exceptions  pre- 
sented by  the  record.  We  come  to  the  conclusion  that  no  location  of 
the  internal  improvement  warrant  of  the  defendant  was  made. 

For  the  reasons  just  stated,  we  think  it  clear  that  on  the  fifth  of  Sep- 
tember, 1853,  the  defendant  was  debarred  from  making  a  location  of 
her  internal  improvement  warrant  upon  any  land  within  the  limits  of 
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the  MaisoD  Rouge  grant;  and  that  sabseqaentlj,  viz:  in  December, 

1854,  and  on  the  twenty-first  January,  1855,  when  she  again  applied 

to  locate  it,  it  was  out  of  her  power  to  locate  it  upon  the  lands  in  oon«- 

troversy,  because  before  her  last  applications  were  made,  those  lands 

had  been  secured  to  the  plaintiff  under  pre-emption  right  in  porsa- 

ance  of  the  provisions  made  by  law  in  favor  of  purchasers  in  good 

faith  under  the  title  of  Cos,  and  who  had  improved  and  cultivated 

upon  those  lands. 

It  was  the  express  purpose  of  the  enactment  to  first  ascertain  and 
provide  for  all  persons  of  that  class  by  receiving  proof  of  their  claims 

and  confirming  the  right  of  pre-emption  upon  them.  Pending  this 
period  entries  of  lands  on  other  claims  within  the  grant  were  sus- 
pended, and  locations  of  warrants  could  not  be  effected.  We  conclude 
the  defendant  never  acquired  title,  and  that  the  plaintiff  did. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed  with  costs.  The  right  to  claim  rents  and  revenues  is  reserved 
to  the  plaintiff  in  a  separate  action. 

Chief  Justice  Ludeliog  recused  in  this  case. 

Rehearing  refused. 


No.  553. 
G.  W.  McGiNTr  V.  W.  L.  Richmond,  Sheriff,  et  al. 

The  exoeptlon  to  the  Jurisdiction  of  the  district  oonrt  was  properly  malntaixied.  The  ezeon- 
tion  having  issaed  from  the  parish  oonrt,  the  parish  court  was  the  proper  oonrt  to  apply 
to  for  an  injunction  to  restrain  property  seized  under  the  judj^ment  firom  being  sold. 
The  value  of  the  property  to  he  sold  is  not  to  be  considered.  If  the  parish  oonrt  had 
the  jurisdiction  necessary  to  authorize  it  to  render  a  Judgment,  it  had  Jurisdiotio&  to 
prevent  that  judgment  from  being  satisfied  by  the  sale  of  the  property  not  sul^ect  to 
seizure. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,   parish  of 
Morehouse.    Bay^  J.    0.  T.  Dunn,  for  plaintiff  and  appellant.    New^ 
ton  dt  Hall,  for  defendants  and  appellees. 

MORGA.N,  J.  Leopold,  having  a  judgment  against  McGinty,  which 
was  rendered  by  the  parish  court,  issued  excution  and  caused  a  certain 
piece  of  property  to  be  seized. 

McGinty  obtained  an  injunction  from  the  district  court  alleging  that 
the  property  seized  was  his  homestead  and  not  liable  to  seizure.  Ex- 
ception was  taken  to  the  jurisdiction  of  the  district  court.  The  excep- 
tion was  properly  maintained. 

The  execution  issued  from  the  parish  court ;  the  parish  court  was 
the  proper  court  to  apply  to  for  an  injunction  to  restrain  property 
seized  under  the  judgment  from  being  sold.  The  value  of  the  prop- 
erty sought  to  be  sold  is  not  to  be  considered.  If  the  parish  court  had 
the  jurisdiction  necessary  to  authorize  it  to  render  a  judgment,  it  had 
jurisdiction  to  prevent  that  judgment  from,  being  satisfied  by  the  sale 
of  property  not  subject  to  seizure. 

Judgment  affirmed. 
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Baker,  interyenor. 

This  ooart  is  satisfled  that  the  document  sued  on  is  the  property  of  plain tifiiB  and  not  of  the 
interveners,  by  whom  it  was  trmsferred,  and  not  merely  pledged  to  plaintiffs,  as  he 
alleges,  to  guarantee  the  payment  of  the  indebtedness  of  a  third  party. 
The  position  taken  by  the  Intervenor  t^at  the  obligation  saed  on  was  not  stamped  when  it 
was  delivered  to  plaintiffs,  and  that  it  is  therefore  %  nudum  pactum,  is  entirely  nntenable. 
If  he  gave  them  the  obligation  withont  being  stamped  when  stamps  should  by  law  have 
beep  placed  upon  it,  it  was  a  wrong  doing  of  his  own  firom  which  he  can  draw  no  pro- 
tection. Besides,  the  plaintiffs  had  the  right  to  cause  the  required  stamps  to  be  put 
upon  it.  The  requirements  of  the  law  are  complied  with,  if  the  stamps  b^  on  the  obli- 
gation, when  sought  to  be  enforced. 

Auctions  that  intervener,  when  he  parted  with  the  obligation,  which  was  negotiable,  and 
of  which  he  claims  tiie  ownership,  did  so  despite  the  agreement  he  waa  under  with  his 
associates  to  keep  it  out  of  commerce,  can  do  him  no  good,  and  he  can  not  be  listened  to 
on  this  point. 

It  is  conceded  that  the  defendants,  with  others,  at  sheriff's  sale,  purchased  all  the  rights, 
privileges,  franchises  and  other  property  belonging  to  the  Yicksburg,  Shreveport  and 
Texas  Railroad  Company.  This  company  was  a  corporation  established  by  law.  As  a 
corporation  thus  established,  its  members  were  not  personally  responsible  for  the  debts 
of  the  company  beyond  the  amount  of  stock  which  they  individually  held. 

As  to  the  defendants,  they  did  not  acquire  by  their  purchase  the  immunity  of  the  stock- 
holders of  that  company  from  liability  beyond  the  amount  of  their  stock.  This  purchase 
conveyed  to  them  all  the  rights,  privileges,  franchises  and  other  property  of  said  com- 
pany ;  but  it  did  not  and  could  not  make  them  a  corporation,  for  corporations  are  created 
only  by  special  act  of  the  Legislature,  or  in  the  manner  provided  for  by  law.  As  regards 
the  rights,  privileges,  franchises  and  other  property  of  the  company  aforesaid,  the  pur- 
chase made  defendants  joint  owners  thereof  and  nothing  else.  It  did  not  make  tiliem 
that  company. 

It,  as  alleged,  the  ratification  of  the  sale  by  the  State  constituted  them  a  corporation,  their 
corporate  rights  would  take  effect  only  fW>m  the  passage  of  the  act.  But  the  act  was 
passed  subsequently  to  the  publishing  of  the  installment  sued  upon.  The  rights  of  the 
holders  of  the  obligatiou  had  vested,  and  the  Legislature  could  not  shake  them. 

Defendants*  plea  that  the  obligation  sued  on  purports  to  have  been  issued  by  the  Vicksburg, 
Shreveport  and  Texas  Railroad  Company,  and  therefore  that  thpy,  the  defendants,  can 
not  be  liable  individually,  does  not  protect  them.  Obligors  are  bound  not  by  the  style 
which  they  give  to  themselves,  but  by  the  consequences  which  they  incur  by  reason  of 
their  acts. 

It  was  sufficient  that  the  instrument  sued  upon  was  stamped  when  offered  in  evidence. 

This  court  can  neither  add  to  the  law  nor  take  firom  it,  and  as  the  law  limits  the  solidarity  of 
obligors  engaged  iu  carrying  personal  property  for  hire  to  that  property  which  is  carried 
on  ships,  or  other  vessels,  it  can  not  be  extended  to  those  who  carry  it  on  a  railroad. 
Hence  the  defendants  are  liable  Jointly,  and  not  in  soUdc. 

It  appears  that  others  besides  the  present  defendants  are  the  owners  of  this  road.  Their 
names  were  given  to  the  plaintiffs  by  the  defendants.  They  should  have  been  made  par- 
ties to  the  suit.  The  owners  are  nine  in  number.  Judgment  is  therefore  rendered  in 
favor  of  the  plaintiffs  and  againat  the  defendants  for  the  proportion  due  by  each. 

APPEAL  from  the  FourteeDth  Jadicial  District  Coart,  parish  of 
Ouachita.  Bohert  J.  Caldwell,  attorney  at-]aw,  selected  to  try  this 
case.  Morrison  dk  Farmer,  for  plaintiffs  and  appellees.  W.  J.  Q.  Baker , 
in  propria  persona,  intervenor  and  appellant.  Frank  P.  Stubba,  for 
defendants  and  appellants. 

Morgan,  J.  John  T.  Lndeling,  John  Ray,  Francis  P.  Stubbs  and 
William  R.  Gordon,  are  soight  to  be  made  responsible  f?i  solido  upon 
the  following  instrument : 


I 
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Office  ot  the  Vicksburg,  Shreveport  und  Texas  Railroad  Compaoy, 
$5168  08.  Monroe,  La.,  November  6,  1866. 

On  or  before  the  third  February,  1869,  the  Vicksburg,  Shreveport 
and  Texas  Railroad  Company  will  pay  to  the  order  uf  Wesley  J.  Q. 
Baker  five  thousand  one  hundred  and  sixty-eight  dollars  and  eight 
cents,  value  received,  with  eight  per  cent,  interest  per  annum  from  the 
third  day  of  February,  1866,  till  paid,  payable  annually. 

Signed,  JOHN  T.  LUDELING,  President. 

Attest : 

Jos^  P.  McGuiRE,  Secretary. 

Defendants'  responsibility  is  claimed  upon  the  allegationa  tbat  on 
the  third  February,  1866,  they  purchased  the  Vicksburg,  Shreveport 
and  Texas  Railroad  at  sheriff's  sale,  and  that  previous  to  the  purchase 
they  formed  themselves  into  an  association  for  the  purpose  of  buying 
the  railroad  in  question  and  operating  it  in  carrying  freight  and  pas- 
sengers for  hire.  This,  plaintiffs  say,  constituted  them  common  car- 
riers and  commercial  partners.  Upon  this  ground  judgment  is  asked 
against  them  in  aolido. 

Defendants  excepted,  first,  that  the  maker  of  the  instrument,  the 
Vicksburg,  Shreveport  and  Texas  Railroad  Company,  a  corporation 
created  by  and  according  to  law,  is  alone  liable  thereon,  and  not  the 
individual  stockholders,  of  whom  defendants  are  only  a  portioo ; 
second,  that  defendants,  if  liable  at  all,  are  only  jointly  so  with  all 
the  other  stockholders  of  the  company,  who  have  not  been  sued  ;  third, 
they  plead  the  prescription  of  three  and  five  years.  The  exceptions 
were  overruled,  and,  without  waiving  them,  but  on  the  contrary  reiter- 
ating them,  they  answered,  admitting  that  the  obligation  sued  on  was 
signed  by  Ludeling  as  President  of  the  Vicksburg,  Shreveport  and 
Texas  Railroad  Company,  *'a  company  chartered  by  the  acts  of  the 
Legislature  of  the  State  of  Louisiana,  and  that  it  was  countersigned 
by  the  Secretary  of  said  company,  who  affixed  the  seal  of  the  com- 
pany thereto,  but  they  deny  that  they  are  or  ever  were  individually 
liable  in  any  manner  under  said  obligation." 

As  between  the  plaintiffs  and  the  defendants  the  serious  questions 
presented  for  our  solution  are — 

First — Are  the  defendants,  individually,  liable  on  the  obligation  sued 
upon  Y 

Second — If  liable  at  all,  is  their  liability  solidary  or  joint  f 

Before  entering  upon  the  consideration  of  these  questions,  we  must 
investigate  the  pretensions  of  the  intervener  W.  J.  Q.  Baker.  He 
alleges  that  he,  and  not  the  plaintiff,  is  the  owner  of  the  obligation 
sued  on.  If  he  is,  of  course  the  suit  is  at  an  end.  He  alleges  that  the 
obligation  was  made  in  his  favor  and  intended  to  be  between  them  and 
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the  defendants  And  others  a  statement  of  aoooants  among  themselves ; 
that  when  be  gave  it  to  plaintiffs  it  was  not  stamped,  and  that  they 
were  never  authorized  to  pat  stamps  upon  it.  He  shows  that  it  was 
given  to  plaintiffs  by  him  as  security  for  a  debt  due  by  Mrs.  Wilson  ; 
that  this  debt  of  Mrs.  Wilson  was  never  ascertained;  that  if  it  ever 
existed  it  is  extinguished  by  payment  and  prescription ;  that  they  took 
DO  steps  to  secure  the  debt  or  keep  it  alive,  and  made  no  effort  to  pro- 
tect the  surety,  and  abandoned  the  whole  claim ;  that  they  have  no 
right  to  bring  this  suit  until  they  have  shown  contradictorily  with 
Mrs.  Wilson  the  amount  of  her  indebtedness.  He  prays  that  the  suit 
be  dismissed ;  that  the  indebtedness  of  Mrs.  Wilson  be  declared  pre- 
scribed and  discharged  by  her  bankruptcy,  and,  if  the  suit  is  not  dis- 
missed, that  the  obligation  sued  on  be  declared  to  be  his  property,  and 
that  it  be  delivered  to  him. 

Baker  was  the  holder  of  the  document  sued  upon.  It  was  made 
payable  to  his  order.  It  was  in  negotiable  form.  He  does  not  deny 
having  pledged  it  to  the  plaintiff.  It  was  pledged  to  secure  the  debt 
of  a  third  party.  But  the  act  of  pledge  was  a  voluntary  one  on  his 
part,  and  it  was  competent  for  him  to  make  it.  The  indebtedness  for 
which  it  was  pledged  was  acknowledged  by  him,  aud  it  had  been 
contracted  by  him.    He  can  not  be  listened  to  now  when  he  denies  it. 

The  evidence  satisfies  us  also  that  he  subsequently  transferred  the 
obligation  which  had  before  been  pledged  to  the  plaintiffs  in  full 
property  and  in  satisfaction  of  this  indebtedness.  He  swears  he  did 
not.  But  his  testimony  is  contradicted  by  several  witnesses.  Shortly 
after  the  transfer  he  went  into  bankruptcy.  To  enable  him  to  receive 
the  benefit  of  the  bankrupt  law,  it  was  necessary  that  he  should  file  a 
schedule  of  all  his  property,  and  to  swear  to  the  fidelity  of  his  return. 
If  the  obligation  sued  on  was  only  in  pledge  with  the  plaintiffs,  it  was 
still  owned  by  him.  He  had  a  residuary  interest  in  it,  and  upon  his, 
or  his  assignee,  paying  the  amount  for  which  it  stood  pledged,  it  would 
have  been  returned  to  him  or  to  his  assignee.  He  did  not  place  it 
upon  his  schedule.  As  he  swore  to  the  truth  of  his  return,  if  he  did 
not  place  it  on  that  return,  the  only  charitable  conclusion  that  we  can 
come  to  is  that  it  was  not  his  property. 

Hie  position  that,  because  the  obligation  sued  on  was  not  stamped 
when  it  was  delivered  to  the  plaintiffs,  it  is  therefore  a  nudum 
paeium,  is  entirely  untenable.  If  he  gave  them  the  obligation  with- 
oat  being  stamped  when  stamps  should  by  law  have  been  placed 
upon  it,  it  was  a  wrong  doing  of  his  own  from  which  he  can  draw  no 
protection.  Besides,  the  plaintiffs  had  the  right  to  cause  the  required 
stamps  to  be  placed  upon  it.  The  requirements  of  the  law  are  com- 
plied, with  if  the  stamps  are  upon  it  when  it  is  sought  to  be  enforced. 
39 
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It  is  Bnfficient  for  xlb  to  know  that  they  are  upon  it  when  the  oaie 
conies  before  ua  for  investigation.  The  statement  that,  when  the 
obligation  was  given  to  him  it  was  not  stamped  beoatse  it  was  only 
intended  as  a  memoranda  of  settlement  between  himself  and  those 
iiiterested  with  him  in  the  railroad,  and  that  they  were  purposely  left 
off  it,  that  it  should  not  be  negotiated  or  transferred,  does  him  no 
good.  It  only  shows  that  he  parted  with  the  obligation  despite  the 
agreement  he  was  under  with  his  associates  to  keep  it  out  of  com- 
merce. Under  no  hypothesis  can  he  be  listened  to  when  he  cUims 
ownership  of  the  obligation.  His  intervention,  therefore,  mast  be 
dismissed. 

This  brings  us  to  the  case  between  the  plaintiffs  and  the  defendants. 

It  is  conceded  that  the  defendants,  with  others,  bought  at  sherifi^s 
sale  the  property  of  the  Vicksburg,  Shreveport  and  Texas  Railroad. 
To  state  the  case  more  broadly,  it  is  conceded  that  the  defeDdants, 
with  others,  at  sheriff's  sal^  purchased  all  the  rights,  privileges,  fran- 
chises and  property  belonging  to  the  Vickburg,  Shreveport  and  Texas 
Railroad  Company.  This  company  was  a  corporation  established  by 
law.  As  a  corporation  thus  established  its  members  were  not  per- 
Bonally  responsible  for  the  debts  of  the  company  beyond  the  amoant 
of  stock  which  they  individually  held. 

Now  the  question  propounded  to  us  is :  When  Ludeling  and  others 
purchased  the  rights,  privileges,  franchises  and  property  belonging  to 
the  Yicksburg,  Shreveport  and  Texas  Railroad,  did  the  immunity  of 
the  stockholders  of  that  company  from  liability  beyond  the  amoant  of 
their  stock  attach  to  them  f 

The  question,  we  think,  must  be  answered  in  the  negative.  The 
purchase  ot  Ludeling  and  his  associates  conveyed  to  them  all  the 
property  of  the  corporation  which  was  sold  by  the  sheriff.  It  conveyed 
to  them  the  privileges  and  the  franchise  of  the  corporation,  its  powers 
to  operate  the  railroad,  etc.  *  The  sheriff's  sale  made  them  the  owners 
of  the  road,  its  right  of  way,  its  property,  its  franchise,  but  it  did 
not,  and  could  not,  make  of  them  a  corporation,  for  corporations  are 
created  only  by  special  act  of  the  Legislature  or  by  associations  under 
the  general  law  regulating  the  mode  in  which  corporations  are  formed. 
This  sale  conveyed  to  them  the  title  to  the  rights  and  property  of  the 
company,  but,  as  regards  those  rights  and  that  property,  it  made  them 
joint  owners  thereof,  and  nothing  else.  In  other  words,  the  sherififs 
sale  to  Ludeling  and  his  associates  of  the  property,  rights,  privileges 
and  franchise  of  the  Yicksburg,  Shreveport  and  Texas  Railroad  Com- 
pany did  not  make  of  them  that  company.  It  only  conveyed  to  them, 
in  joint  ownership,  the  property  which  they  bought. 

It  is  contended  that  the  Legislature  of  the  State,  by  subseqaent  act, 
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latified  this  sale.  This  is  trne.  Bat  no  one  here  disputes  the  verity 
or  validity  of  the  sale.  If  this  act  of  ratification,  besides  the  ratiflca- 
tioD,  constituted  them  a  corporation,  their  corporate  rights  woald  take 
eflTect  only  from  the  passage  of  the  act.  The  act  was  passed  sabse- 
qnent  to  the  publishing  of  the  instrument  sued  upon.  Its  effect  was 
not  and  could  not  be  retroactive.  The  rights  of  the  holders  of  the 
obligation  had  vested,  and  the  Legislature  could  not  shake  them. 

The  defendants  have  referred  us  to  many  decisions  of  the  courts  of 
England  and  of  our  sister  States,  collected  in  Redfleld  on  Railways,  in 
support  of  their  defense.  So  far  as  we  have  been  enabled  to  examine 
them,  they  do  not  apply.  They  relate  to  the  power  to  sell  railroads 
under  mortgages,  their  franchises,  and  the  right  to  operate  them,  none 
of  which  are  questioned  in  this  controversy. 

They  also  contend  that  the  obligation  sued  on  purports  to  have  been 
issued  by  the  Vicksburg,  Shreveport  and  Texas  Railroad  Company, 
and  therefore  payment  can  not  be  exacted  of  them  individually.  This 
does  not,  in  our  opinion,  protect  them.    Obligors  are  bound  not  by  the 

* 

style  which  they  give  to  themselves,  but  by  the  consequences  which 
they  incur  by  reason  of  their  acts.  It  matters  not  what  they  chose  to 
call  themselves.    The  question  is,  how  do  their  acts  bind  them  ? 

They  next  contend  that  the  document  sued  on  should  not  have  been 
received  in  evidence,  because  it  was  not  property  stamped  when  issued. 
It  was  stamped  when  it  was  offered  in  evidence,  and  this  we  think  is 
sufficient.  The  last  defense  Ret  up  i»  prescription.  But  it  was  not 
urged  in  argument,  and  it  can  not  avail  them.  The  note  was  due  in 
February,  1869;  this  suit  was  instituted  in  1878.  The  only  remaining 
question  is  the  extent  of  the  defendants'  liability.  Are  they  bound 
Bolidarily  or  jointly  ? 

Plaintiffs  contend  that  they  are  each  bound  for  the  entire  debt,  they 
being  engaged  in  carrying  personal  property  for  hire.  The  code  de- 
clares that  commercial  partners  are  those  who  are  engaged  in  '*  carry- 
ing personal  property  for  hire  in  ships  or  other  vessels." 

In  this  sense  we  understand  vessel  to  mean  any  structure  which 
is  made  to  float  upon  the  water,  tor  purposes  of  commerce  or  war, 
whether  impelled  by  wind,  steam  or  oars.  Vide  Webster's  dictionary, 
▼erbo:  vessel. 

Now  it  seems  absurd  that,  if  two  or  more  persons  should  associate 
themselves  together  for  the  purpose  of  conveying  personal  property 
for  hire  between  two  points  on  some  of  the  streams  in  Louisiana  too 
shallow  for  navigation  except  in  small  boats  prbpelled  by  oars,  they 
-vroald  be  bound,  with  regard  to  everything  connected  with  such  em- 
ployment, in  $oUdOj  while  the  operators  of  a  railroad  are  only  bound 
jointly.    But  we  can  ^either  add  to  the  law  nor  take  from  it,  and  as 
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the  law  limits  the  solidarity  of  obligors  engaged  in  carrjiDg  personal 
property  for  hire  to  that  property  which  is  carried  on  ships  or  other 
vessels,  we  can  not  extend  it  to  those  who  carry  it  on  a  railroad.  We 
therefore  conclude  that  the  defendants  are  liable  jointly  and  not  in 
solido. 

Now  it  appears  that  others  besides  the  present  defendants,  are  own- 
ers of  this  road.  Their  names  were  given  to  the  plaintiffs  by  the 
defendants.  They  should  have  been  made  parties  to  the  suit.  The 
owners  are  nine  in  number.  Judgment  must  therefore  be  rendered  in 
favor  of  the  plaintiffs  and  against  these  defendants  for  the  proportion 
due  by  each. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
amended,  and  that  each  of  the  defendants  herein  pay  one-nioth  part 
of  the  judgment  herein,  and  as  amended  the  judgment  be  affirmed, 
appellees  to  pay  costs  of  appeal. 


Wtly,  J.,  concurring.  The  plaintiffs  sue  the  defendants,  John  T. 
Ludeling,  John  Ray,  Francis  P.  Stubbs  and  William  R.  Gordon,  on  the 
following  instrument : 

"  Office  of  the  Vicksburg,  Shreveport  and  Texas  Railroad  Company, 
$5168  08.  Monroe,  La.,  November  6, 1866. 

**  On  or  before  the  third  day  of  February,  1869,  the  Vicksburg, 
Shreveport  and  Texas  Railroad  Company  will  pay  to  the  order  of 
Wesley  J.  Q.  Baker  five  thousand  one  hundred  and  sixty-eight  dollars 
and  eight  cents,  value  received,  with  eight  per  cent  interest  per  an- 
num from  the  third  day  of  February,  1866,  till  paid,  payable  annually. 

*' JOHN  T.  LUDELING,  President. 

**  Attest:    Jos.  F.  McGuire,  Secretary.*' 

They  allege  that  said  defendants  and  their  associates  on  the  third 
day  of  February,  1866,  **  purchased  the  Vicksburg,  Shreveport  and 
Texas  Railroad  at  sheriff's  sale,  with  all  its  rights,  privileges,  fran- 
chises, locomotives,  cars,*'  etc.;  that  previous  to  said  purchase  they 
formed  themselves  into  an  association  for  the  purpose  of  buying  said 
railroad  and  operating  it  in  carrying  freight  and  passengers  for  hire  as 
common  carriers  and  commercial  partners;  that,  immediately  after 
said  purchase,  they  took  possession  of  and  operated  the  railroad  in 
said  capacity,  sometimes  under  the  name  of  John  T.  Ludeling  and 
associates,  at  other  times  under  the  name  of  the  Vicksburg,  Shreveport 
and  Texas  Railroad  Company.  They  further  allege  that,  by  their 
repeated  acknowledgments  and  deolarations,  the  defendants  induced 
others,  as  well  as  your  petitioners,  to  deal  with  them  and  accept  their 
paper  under  the  assurance  that  they  were  bound  in  solido^  thereby 
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asBuming  this  respousibility  toward  third  persons ;  that  while  the 
defeDdants  were  so  associated  together  for  the  purpose  aforesaid,  they 
iBsaed  the  promissory  note  saed  on.  They  farther  allege  that  said 
John  T.  Ladeling  was  by  the  consent  and  aatliorization  of  the  defend- 
ants authorized  and  empowered  to  execute  said  note,  for  which  they 
are  boand  in  solido  to  petitioners,  who  acquired  it  for  value  before  due. 
The  prayer  of  the  petition  is  for  judgment  in  aolido  against  the  defend- 
ants for  the  amount  of  said  note. 
Defendants,  in  a  peremptory  exception,  urged — 
First— Th&t  the  maker  of  the  instrument,  the  Yicksburg,  Shreveport 
and  Texas  Railroad  Company,  a  corporation  created  by,  and  accord- 
ing to  laV,  is  alone  liable  thereon,  and  not  the  individual  stockholders, 
of  whom  defendants  are  only  a  portion. 

Seoond— That  defendants,  if  liable  at  all,  are  only  jointly  so  with  all 
the  other  stockholders  of  the  company,  who  have  not  been  sued,  and 
whose  names  are  disclosed  in  the  exception. 

The  exception  being  overruled,  defendants,  reiterating  the  same 
defenses  in  their  answer,  further  den^''  that  the  plaintiffs  are  the  legal 
owners  or  holders  of  the  paper,  and  in  good  faith.  They  aver  that 
Baker  made  a  surrender  in  biinkrnptcy,  and  though  this  was  not 
placed  upon  Ms  schedule  of  assets,  nor  taken  possession  of  by  the 
assigoee,  £.  £.  Norton — yet,  that  it  was  legally  the  property  of  said 
assignee;  that  defendants  had  equities  against  said  Baker,  and  plain- 
tiffs held  other  collaterals  for  the  debt  of  Mrs.  Wilson,  for  whose  debt 
to  them  the  note  sued  on  was  delivered  to  tliem  to  secure.  They  set 
np  the  circamstance  under  which  this  paper  was  executed — as  being 
when  the  purchasers  of  the  railroad  agreed  among  themselves  to  bid 
for  the  property,  each  of  them  paid  into  a  common  fund  the  sums  they 
had  agreed  to  furnish,  respectively,  witli  the  agreement  that  whatever 
balances  might  remain  after  the  purchase  was  complete  the  same 
should  be  loaned  to  the  company  for  repair  and  construction  purposes; 
that  among  the  various  balances  was  the  sum  of  the  paper  sued  on 
in  favor  of  Baker,  and  all  the  other  purchasers  had  similar  papers 
executed  for  the  balances  respectively  due  them,  which  it  was  agreed 
among  all  should  be  held  as  simple  memoranda  of  the  agreement,  and 
that  purposely,  and  to  prevent  their  use,  none  of  these  several  instru- 
ments were  stamped  with  the  United  States  revenue  stamps,  necessary 
for  the  validity  of  a  promissory  note ;  and  that  the  said  note  sued  on 
is  extinguished  by  compensation  between  the  purchasers,  who  hold 
similar  obligations,  in  the  event  they,  and  not  the  Yicksburg,  Shreve- 
port and  Texas  Railroad  Company,  are  held  liable,  which  however 
they  deny. 
^.  J.  Q.  Baker  intervened  and  claimed  the  ownership  of  the  note 
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in  snit.  The  court  gave  jadgment  diBmiasing  the  interrentioii  and 
condemning  the  defendants  afr  prayed  for.  The  defendants  and  the 
intervention  have  appealed. 

The  defendants  contend  that,  by  their  judicial  admission  in  this  case, 
the  plaintiflEs  are  estopped  from  denying  their  anthorities  to  act  under 
the  charter  of  the  Vioksburg,  Shreveport  and  Texas  Railroad  Company 
and  to  execute  the  note  sued  on  in  the  name  of  said  corporation ;  and 
therefore  the  defendants'  exception  that  the  suit  should  have  been 
brought  against  said  corporation  and  not  against  them,  the  individual 
stockholders,  should  have  been  maintained  and  the  suit  dismissed. 

The  judicial  admission  relied  on  is  the  averment  in  plaintitEs'  peti- 
tion that  the  ''  said  defendants  and  their  associates  on  third  February, 
1866,  purchased  the  Vicksburg,  Shreveport  and  Texas  Railroad  at 
sheriff's  sale,  with  all  its  rights,  privileges,  franchises,  locomotives, 
cars,"  etc. 

This  is  an  admission  that  the  defendants  bought  all  the  property  of 
the  corporation ;  but  it  is  not  a  judicial  admission  that  they  became 
thereby  the  corporation  itself,  acquiring  power  to  bind  it  by  iseulDg 
obligations  or  notes  of  the  kind  in  suit. 

On  the  contrary,  in  other  allegations  of  their  petition,  the  plaintifib 
aver  that  the  defendants  were  operating  said  railroad  merely  as  com- 
mon carriers  and  commercial  partners  at  the  time  they  executed  said 
notes ;  and  it  was  for  this  reason  that  suit  was  brought  against  the 
defendants  individually.  The  plaintii&  have  not  judicially  admitted 
that  the  defendants,  when  they  executed  the  note  in  the  name  of  the 
Vicksburg,  Shreveport  and  Texas  Railroad,  represented  that  corpora- 
tion and  had  authority  to  execute  the  note  in  behalf  thereof.  The 
court  did  not  err  in  overruling  the  exception  to  the  form  of  the  action. 
The  note  was  executed  by  the  defendants ;  it  matters  not  what  name 
they  assumed  for  their  firm  or  association.  It  was  not  the  obligation 
of  the  insolvent  corporation,  the  Vickbburg,  Shreveport  and  Texas 
Railroad,  whose  property  the  defendants  acquired  at  sherifb  sale  on 
third  February,  1866.  They  purchased  the  property  of  the  juridical 
person,  but  not  the  being  itself.  The  defendants  contend  that  the 
plaintiffs  are  without  interest  and  can  not  raise  the  question  whether 
they  represented  the  Vicksburg,  Shreveport  and  Texas  Railroad  when 
they  executed  the  note  in  suit.  In  pursuing  the  makers  of  the  obliga- 
tion the  plaintiffs  have  an  interest  (when  met  by  the  objection  thai 
the  note  is  not  theirs  but  that  of  a  certain  railroad  corporation),  to 
deny  that  it  was  issued  by  such  corporation,  to  deny  that  the  defend- 
ants had  authority  to  represent  said  corporation  in  issuing  said  note, 
and  to  show  that  they  issued  it  merely  as  a  firm  or  commercial  part- 
nership. 
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In  order  to  make  oat  their  ease  the  plaintiffo  clearly  had  the  right  to 
show  that  the  defendanta  contracted  the  obligation  as  a  firm  or  part- 
nership and  not  as  a  railroad  oorporationy  becaase  they  never  had 
anthority  as  Buch.  In  order  to  determine  whether  the  equities  set  ap 
by  the  defendants  can  be  considered,  it  becomes  important  to  ascer- 
tain  whether  the  plaintiffs  acquired  it  as  owners  or  as  pledgees  before 
doe  and  for  yalue  in  due  course  of  trade.  They  acquired  it  as  pledgees 
before  due,  as  will  appear  by  the  following  document : 

'*  Nbw  Orleans,  January  27, 1868. 

"  Seceived  from  W.  J.  Q.  Baker  a  note  of  hand  made  by  Eliza  W. 
Warfleld,  dated  May  3, 1867,  for  five  thousand  dollars,  due  and  pay- 
able five  years  after  date,  bearing  eight  per  cent,  per  annum  interest, 
and  said  interest  payable  annually,  paraphed  ti€  varieiwr^  June  3, 1867. 
Also  a  note  signed  by  John  T.  Ludeling  as  President  of  the  Vicksburg, 
and  Texas  Railroad  Company,  for  five  thousand  and  one  hundred  and 
sixty-eight  dbllars  and  eight  cents,  dated  November  6,  1866,  and 
payable  on  the  third  of  February,  1869,  to  the  order  of  Wesley  J.  Q. 
Baker  and  by  him  indorsed,  said  note  drawing  interest  at  eight  per 
cent,  per  annum  from  the  third  day  of  February,  1866,  until  paid, 
interest  payable  annually ;  which  notes  are  held  as  collateral  security 
for  the  indebtedness  of  Mrs.  N.  J.  Wilson,  which  indebtedness  was 
contracted  by  the  said  W.  J.  Q.  Baker.       JOHN  CHAFFE  &  BRO." 

The  defendants  contend  that  the  debt  for  which  the  note  was  given 
in  pledge  was  suffered  to  prescribe;  and  with  the  prescription  of  the 
principal  debt,  the  right  of  the  plaintiffs  as  pledgees  ceased,  and  the 
note  belongs  to  the  pledger  Baker,  or  his  assignee  in  bankruptcy, 
against  whom  the  equities  they  set  up  can  be  established. 

To  this  the  reply  is  that  the  indebtedness  of  Mrs.  Wilson  is  not  pre- 
scribed, because  before  prescription  had  acquired  she  made  a  volun- 
tary surrender  of  her  property  in  bankruptcy,  placing  plaintiffs  on  the 
schedule  of  her  creditors  for  $10,000,  and  this  was  a  most  solemn 
acknowledgment  and  judicial  admission  of  the  debt ;  and  since  then 
prescription  has  not  acquired. 

The  defendants  contend  that  plaintiffs'  claim  is  described  on  the 
schedule  of  Mrs.  Wilson  as  being  evidenced  by  two  promissory  notes 
for  $5000  each,  dated  twenty-seventh  February,  1867,  whereas  their 
claim  is  an  account ;  therefore  the  acknowledgment  referred  to  did  not 
arrest  the  current  of  prescription. 

The  plaintiffs  were  the  factors  of  Mrs.  Wilson  and  kept  an  account 
against  her.  The  two  notes  referred  to  in  the  schedule  are  items  in 
that  account.  Instead  of  acknowledging  the*whole  account,  the^bank- 
mpt  chose  to  acknowledge  two  items  thereof. 

If  all  the  other  items  of  the  account  were  incorrect,  certainly  in  the 
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most  Bolemn  maoDer  she  has  judicially  admitted  the  correctneBS  of 
those  items,  the  two  notes  of  $5000  each ;  and  andonbtedlj  the  cnrrent 
of  prescription  was  arrested  in  regard  to  that  part  of  the  indebtedness 
of  Mrs.  Wilson  to  plaintiffs.  And  as  long  as  there  was  an  indebted- 
ness or  any  part  thereof,  the  pledge  given  by  Baker  remained  in 
force. 

The  pledge  was  given  to  secure  the  indebtedness  of  Mrs.  Wilson  to 
plaintiffOf  it  matters  not  bow  evidenced  ;  and  my  conclusion  is  that  it 
remains  unimpaired  and  in  full  force.  Besides,  I  am  satisfied  from  the 
evidence  that  Baker  transferred  the  note  to  plaintiffs  in  settlement  of 
the  debt  for  which  it  was  pledged.  The  want  of  stamps  on  the  note, 
if  it  be  true  it  was  not  stamped,  did  not  affect  its  negotiability  or  im- 
pair the  pledge. 

The  time  to  raise  that  objection  was  when  it  was  offered  in  evidence 
in  this  case,  at  which  time  it  was  properly  stamped.  The  note  having 
passed  into  plaintiffs'  hands  before  due,  the  equities  set  up  by  defend- 
ailts  can  not  be  coneidered. 

The  unincorporated  association  of  which  defendants  were  members, 
although  engaged  in  carrying  persons  and  freight  lor  hire  on  their 
railroad,  was  not  a  commercial  partnership.  It  is  only  the  carrying 
of  personal  property  for  hire  in  ships  or  other  vessels  by  a  partnership 
that  makes  it  a  commercial  one.  Revised  Code,  2825.  The  defendants 
are  therefore  not  bounc]  in  solido. 

The  judgment  appealed  from  should  therefore  be  amended  so  as  to 
make  the  defendants  jointly  liable  instead  of  solidarily. 

For  the  foregoing  reasons  I  concur  in  the  decree  rendered  in  this 
case. 


No.  541. 

J.  P.  Shultz  v.  Joseph  Morgan.    John  Chaffs  &  Brothers, 

Interveners. 

It  is  of  the  very  eeeence  of  the  dation  m  paicment  that  delivery  should  actually  be  made. 

Neither  a  sale  sot  a  dation  en  paicment  can  avail  against  an  attaching  creditor  irben  ther& 
has  been  no  delivery. 

In  this  instance  the  intervenors  v^ere  folly  avrare  of  the  indebtedness  of  the  defendant  to 
the  plaintiff  at  the  time  the  defendant  became  indebted  to  them,  and  of  his  failing  «Dd 
insolvent  condition  at  that  time;  and  under  this  state  of  facts  they  may  'vrell  be  oon- 
sidered  as  leaving  aided  the  defendant  in  his  iVaaduIent  designs  to  deft-and  the  plaintiff^ 
claim,  first  by  taking  a  mortgage  from  defendant  on  his  property,  and  snbaequently  by 
transfers  of  that  property  only  a  few  days  before  the  plaintiff's  attachment  was  levied  on 
the  same  property. 

APPEAL  from   the  Eighteenth  Judicial  District  Court,  parish  of 
Webster.    Turner,  J.     Watkina  dt  Fort,  for  plaintiff  and  appellee. 
A,  B.  QeorgCf  for  defendants  and  appellants. 
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Taliafsrro,  J.  The  plaintiff,  being  the  holder  of  a  promissory 
note  for  fl771  in  gold  coin  with  iDter^Bt  thereon  from  the  eleventh 
May,  1870,  at  eight  per  cent.,  executed  by  the  defendant,  instituted 
this  action  against  him,  proceeding  by  attachment  and  garnishment 
process,  alleging  that  the  defendant  was  in  insolvent  circumstances 
and  about  to  dispose  of  a  large  portion  of  his  property  to  defraud  his 
creditors  and  to  give  an  undne  preference  to  some  of  them.  Certain 
lands  with  the  rents  accruing  from  them  were  attached  and  one  Dub- 
berty  was  cited  as  garnishee.  The  answers  of  the  garnishee  to  inter- 
rogatories disclosed  no  indebtedness  by  him  to  the  defendant.  *  Ghaffe 
&  Brothers  intervened,  claiming  ownership  of  the  lands  attached.  The 
case  was  tried  twice  in  the  courts  below  with  the  same  result,  that  of 
a  judgment  in  lavor  of  the  plaintiff  against  both  the  defendants  and 
the  intervenors;  from  which  judgment  the  interveners  alone  have 
appealed. 

The  defendant  in  1870  became  indebted  to  the  intervenors  m  the 
sum  of  $5500,  to  secure  the  payment  of  which  he  mortgaged  to  them,  a 
portion  of  the  lauds  which  the  plaintiff  in  this  suit  attached  for  the 
payment  of  his  debt.  The  mortgage  was  recorded  in  the  parish  of 
Bienville  on  the  tenth  of  June,  1870,  before  the  establishment  of  the 
parish  of  Webster;  and  as  provision  is  made  in  the  act  creating  the 
latter  parish,  rendering  it  unnecessary  for  any  subsequent  recordation 
in  the  new  parish  of  deeds  already  recorded  in  the  parishes  from  which 
portions  of  territory  had  been  taken  to  form  the  parish  of  Webster, 
the  objection  of  the  plaintiff  that  the  mortgage  does  not  appear  on  the 
records  of  that  parish  is  withoat  weight. 

The  defendant,  on  the  twelfth  of  August,  1872,  sold  to  intervenors 
two  hundred  and  thirty-nine  and  sixty-two  one  hundredth  acres  of 
land,  the  consideration  of  which,  as  expressed  in  the  de^d,  was  the 
sum  of  $2800  cash  in  hand  paid.    This  .deed  was  recorded  on  August 
14^   1872.     On   the  day  following,   the  thirteenth   of   August,   1872, 
the  defendant  sold  to  the  intervenors  four  hundred  and  forty  acres  of 
land,  more  or  less,  for  the  consideration,  as  expressed  in  the  deed  of 
conveyance,  of  the  sum  of  $2750  cash  in  hand  paid.    This  deed  was 
recorded  on  the  same  day  it  was  executed.    The  attachment  of  the 
plaintiff  was  levied  upon  these  lands  on  the  twentieth  of  August,  1872, 
about  seven  or  eight  days  alter  the  time  of  the  sale  to  the  intervenors. 
It  la  admitted  that  the  consideration  of  both  the  transfers  was  indebt- 
edness of  defendant  to  the  intervenors,  and  it  is  otherwise  established 
that  the  consideration  of  both  conveyances  was  the  indebtedness  of 
the  defendant  to  the  intervenors,  and  that  no  money  was  paid  by  them. 
At  the  time  the  defendant  contracted  the  debt  for  which  he  is  now 
sued*,  he  was  pecuniarily  much  embarrassed  and  his  situation  in  this 
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respect  it  fteems  oontinQed  without  any  improvemeDt  up  to  the  time 
this  litigation  oommenoed.  The  evidence  makes  it  clear  that  at  the 
time  the  intervenors  obtained  the  mortgage  and  the  titles  they  set  np 
to  the  lands  they  knew  the  defendant  was  in  failing  and  inEolvont  cir- 
onmstaQoes,  and  knew  of  the  existence  of  the  plaintiiTs  claim  against 
the  defendant,  which  had  existed  anterior  to  that  of  the  intervenors. 

It  is  admitted  by  the  coansel  of  the  intervenors  that  the  vendor  was 
not  actually  in  possession  as  owner;  that  he  did  not  live  on  either 
place ;  that  both  places  were  in  possession  of  lessees ;  that  the  only 
delivery  practicable  was  made.  It  is  clear  that  no  actual  delivery  of 
possession  was  made  to  the  intervenors.  They  contend  however  that 
possession  follows  title  by  public  act,  as  well  in  transfers  by  daUon  ea 
paiemeni  as  in  sales ;  that  delivery  followed  title  by  th^  notarial  act  of 
sale  to  them  by  defendant,  and  that  no  further  act  of  delivery  was 
neceseaiy }  that  the  private  act  when  recorded  became  autheotiCy  and 
if  possession  did  not  follow  title  and  vendee  held  precarious  title,  the 
only  e£fect  of  the  seizure  was  to  force  vendee  to  prove  the  reality  and 
good  faith  of  the  contract.  With  these  views  we  do  not  agree.  It  is 
of  the  very  essence  of  the  datian  en  paiemeni  that  deliveiy  should 
actually  be  made.    3  M.  326,  269,  and  12  La.  875. 

In  Nellson  v.  Smith,  12  La.  375,  the  case  last  referred  to,  it  was  held 
that  neither  a  sale  or  a  daHon  en  paiemeni  can  avail  against  an  attach* 
ing  creditor  when  there  has  been  no  delivery.  This  doctrine  is  well 
settled.    See  20  An.  282,  White  v.  Bird,  and  3  An.  280. 

All  the  conditions  required  to  enable  a  creditor  to  attach  the  prop- 
erty of  his  debtor  who,  unable  to  pay  all  his  creditors,  is  aiming  to 
give  an  undue  preference  to  some  of  them  to  the  injury  of  the  others, 
meet  in  this  case ;  the  insolvency  of  the  defendant  at  the  time  of  his 
transfers  of  property  to  the  intervenors,  the  existence  of  plaintiff's 
debt  at  the  time  of  these  transfers,  and  the  attempt  of  the  defendant 
to  defeat  his  collection  of  that  debt  or  to  participate  in  a  distribution 
of  his  assets  by  passing  title  to  all  his  property  to  the  intervenors. 
That  the  intervenors  were  fully  aware  of  tbe  indebtedness  of  the  de- 
fendant to  the  plaintiff  at  the  time  the  defendant  became  indebted  to 
them,  and  of  his  failing  and  insolvent  condition  at  that  time,  is  abund- 
antly shown ;  and  under  this  state  of  facts  they  may  well  be  con- 
sidered as  having  aided  the  defendant  in  his  fraudulent  designs  to 
defeat  the  plain  tifi^s  claim,  first  by  taking  a  mortgage  from  defendant 
on  his  property  and  subsequently  transfers  of  that  property  only  a  few 
days  before  the  plaintiff'^s  attachment  was  levied  on  the  same  proper^. 

The  decree  of  the  lower  court  was  correctly  rendered. 

Judgment  affirmed. 
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Jacobs  et  al  ▼.  Levy  et  aL 

No.  589. 
BxNJAMiK  Jacobs  et  al.  v.  Bbnjamik  Lbvt  dt  al. 

Itr  oarrying  on  a  private  market  in  oontraventlon  of  the  ordinanoes  of  the  city  of  Shreve- 
port,  the  defendants  may  be  responsible  to  said  city  on  aooonnt  thereof.  But  plaintiffs, 
nho  are  lessees  of  the  public  markets,  haTO  no  right  to  sae  to  enforce  the  ordinances  of 
that  political  corporation,  nor  can  the  validity  of  said  ordinances  be  tested  in  this  con- 
troversy to  which  the  city  of  Shreveport  is  not  a  party. 

APPEAL  from  the  Tenth  Jadioial  District  Coart,  parish  of  Caddo, 
Looney,  J.  Boc^rman  d  EUtner,  Dwnoa/n  dk  Manowre,  Fuqua  <&  OoZ- 
Hham,  for  plaintiffs  and  appellees.  J.  W.  Jones,  Wm.  A.  8eay,  T,  A. 
Flanagan,  for  defendants  and  appellants. 

Wtlt,  J.  Plaintiffs,  who  are  the  lessees  of  the  pnblic  markets  in  the 
dfy  of  Shreveport,  and  who  under  their  contract  with  the  city  **  have 
the  exdasive  right  to  collect  all  market  dnes  within  the  present  limits 
of  Shreveport  as  per  tariff  now  in  force  during  the  lease,''  have  brought 
this  Boit  against  the  defendants,  who  are  keepers  of  a  private  market, 
for  tlO,000  damages  for  keeping  said  market,  and  they  sued  out  an 
injunction  restraining  them  from  pursuing  said  occupation. 

No  damages  have  been  proved  in  this  case,  and  the  defendants  have 
not  refused  to  pay  plaintiffs,  when  required,  market  dues  as  per  tariff 
now  in  force.  Since  opening  the  private  market,  plaintiff^  have  not 
demanded  of  defendants  market  dues. 

For  carrying  on  a  private  market  in  contravention  of  the  ordinances 
of  the  city  of  Shreveport,  the  defendants  may  be  responsible  to  said 
dty  on  account  thereof.  But  plaintiffs  have  no  .right  to  sue  to  enforce 
the  ordinances  of  this  political  corporation.  Nor  can  the  validity  of 
the  said  ordinances  be  tested  in  this  controversy  to  which  the  city 
of  Shreveport  is  not  a  party.  Nor  can  the  validity  of  the  contract 
between  the  city  of  Shreveport  and  the  plaintiffs  and  the  extent  of 
the  rights  of  the  latter  thereunder  be  determined  in  this  suit ;  because 
the  dty  of  Shreveport  is  not  a  party  and  defendants  are  strangers  to 
said  contract.  If  the  ordinances  prohibiting  private  markets  be  valid, 
defendants  have  no  interest  in  contesting  with  plaintiffs  in  regard  to 
the  extent  of  their  rights,  resulting  from  their  contracts  with  the  city 
of  Shreveport. 

If  said  ordinances  on  the  other  hand  be  held  invalid,  still  defend- 
ants are  in  no  manner  concerned  in  regard  to  the  contracts  between 
plaintiffs  and  the  city  of  Shreveport,  Therefore  the  only  inquiry  in 
Telation  to  defendants'  right  to  keep  a  private  market  is,  are  the  ordi- 
nances of  the  city  prohibiting  it  valid  or  invalid ;  and  this  question,  as 
before  remarked,  can  not  be  determined  in  this  suit,  because  the  city 
of  Shreveport,  the  party  whose  rights  and  authority  under  the  charter 
aie  questioned,  is  not  before  the  court. 


•*i 
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Jaooba  et  al  v.  Levj  et  aL 


It  is  therefore  ordered  that  the  jadgment  herein  be  set  aside,  and  it 
is  decreed  that  the  demand  of  plaintiffs  be  rejected  with  costs  of  both 
courts. 

Rehearing  refused. 


No.  574. 
Benjamin  Levy  &  Co.  v.  City  op  Shreveport  et  al. 

In  order  to  present  the  question  whether  the  mayor  of  the  city  of  Shreveport  had  anUunity 
to  arrest  and  fine  the  plaintiffs  in  this  instance  but  defendants  in  certain  oases  in  which 
they  were  sued  for  carrying  on  a  private  market  in  contravention  of  the  ordinances  of 
said  city,  and  the  question  being  whether  said  ordinances  are  legal,  the  defendants 
should  have  appealed  from  the  Judgments  imposing  the  penalty  in  said  ordinances  pre- 
aoribed.  They  can  not  test  the  authority  of  the  mayor  to  enforce  the  ordinances  of  the 
city  prohibiting  private  markets,  and  the  legality  of  said  ordhianoes,  in  a  proceeding  of 
this  kind,  to  wit,  by  injunction  and  a  claim  of  damages. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.    J,  W.  Janes,  T.  A.  Flanagan,  Wm,  A.  Seay,foT  plain-, 
tiffs  and  appellees.    Da'md  M,  Callihamf  city  attorney,  J,  TT.  Duncan, 
for  defendants  and  appellants. 

Wyly,  J,  Plaintiffs  allege  that  they  are  engaged  in  carrying  od  a 
private  market,  for  which  they  hare  a  license  from  the  State ;  and 
they  had  applied  for  a  city  license  and  had  been  refused  by  the  mani- 
cipal  authorities. 

They  further  state  that  S.  J.  Ward,  mayor  of  said  city,  on  divers 
occasions  in  the  month  of  February,  1875,  wantonly,  improperly  and 
without  authority  in  law,  caused  to  be  issued  warrants,  under  which 
they  were  arrested  and  fined  by  the  mayor  twenty-five  dollars  in  each 
case ;  tliat,  in  the  prosecution  of  their  said  business,  they  were  in  the 
exercise  of  a  legal  right,  and  the  mayor  was  without  jurisdiction  or 
authority  in  having  them  arrested  aud  fined. 

The  petition  further  states,  that  they  have  taken  a  suspensive  ap* 
peal  to  the  Supreme  Court  of  the  State,  from  the  judgments  and  fines 
imposed  upon  them;  yet,  notwithstanding  this,  the  mayor  continues  to 
have  them  arrested  daily,  and  has  declared  his  intention  to  fine  them 
for  each  and  every  day  they  pursue  tlieir  business  as  aforesaid. 

They  conclude  by  asking  for  a  judgment  in  solido  against  the  city, 
and  S.  J.  Ward,  individually  and  in  his  capacity  of  mayor,  for  the 
sum  of  one  thousand  dollars  damages. 

On  these  allegations  writs  of  injunction  issued  as  prayed  for. 

Defendants  excepted  to  the  action  on  the  ground  that  the  petition 
discloses  no  good  cause  for  the  suit,  and  no  proper  showing  is  made 
for  the  issuance  of  the  injunction.  We  think  this  exception  should 
have  been  sustained.    In  order  to  present  the  question  whether  the 
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LeTy  &  Go.  v.  City  of  Shreyeport  et  al. 

mayor  bad  authorit  j  to  arrest  and  fine  the  defeDdants  for  carrying  od 
a  private  market  in  coDtraveoiion  of  the  ordinances  of  tli.e  city  of 
Sbreyeport,  and  tbe  question  whether  said  ordinances  are  legal^  the 
defendants  should  have  appealed  from  the  judgments  imposing  the 
penalty  in  said  ordinances  prescribed.  They  can  not  test  the  author- 
ity of  the  mayor  to  entorce  the  ordinances  of  the  city  of  Shreveport 
prohibiting  private  markets^  and  the  legality  of  said  ordinances,  in  a 
proceeding  of  this  kind. 

And  they  can  not  seriously  demand  damages  for  alleged  illegal  acts 
that  may  or  may  not  hereafter  be  done  by  the  mayor. 

It  is  therefore  ordered  that  the  iudgment  herein  be  set  aside,  and  it 
is  decreed  that  plaintiffs'  suit  be  dismissed  vrith  costs  of  both  courts. 

Rehearing  refused. 


No.  593. 

James  W.  Howaud  v,  C.  Yale,  Jr.,  &  Co.    Wimbush  &  Howell, 

Intervenors. 

Belore  the  bond  of  the  defendant  and  appellant  was  filed  tbe  plaintiff  died.    Sabsequent  to 

plaintiff's  death  the  required  bond  was  filed. 
The  motion  of  plaintiff's  representatiye  to  dismiss  the  appeal  npon  the  ground  that  he  is 

not  properly  before  the  court,  can  not  prerall.    Plaintiff's  death  did  not  interfere  with 

defendant's  rights.  As  soon  as  the  bond  was  filed,  the  Jurisdiction  of  this  court  attached. 

If  the  plaintiff  has  died  since  the  appeal  was  granted,  the  proper  parties  will  have  to  be 

made  here. 

APPEAL  Irom  the  Tenth  Judicial  District  Courts  parish  of  Caddo. 
CalUham,  judge  ad  hoc,  in  lieu  of  district  judge,  recused.  Land  <& 
Taylor^  for  plaintiffs  and  appellees.  0*  W,  Pegues,  for  defendants  and 
appellants. 

Morgan,  J.  Judgment  was- rendered  against  the  defendants.  From 
this  judgment  they  moved,  in  open  court,  for  an  appeal,  which  was 
granted  upon  their  furnishing  bond  as  required  by  law. 

Before  the  bond  was  filed,  the  plaintiff  died.  Subsequent  to  plaiu- 
tiff^B  death  the  required  bond  was  filed. 

Plaintiff's  representative  noiiw  moves  to  dismiss  the  appeal  upon  the 
ground  that  he  is  not  properly  before  the  court. 

We  think  he  is.  Defendants  complied  with  the  order  of  court  by 
furnishing  the  bond  required  of  them.  They  could  not  prevent  the 
plaintiff  from  dying,  nor  did  his  death  interfere  with  defendants' 
rights.  As  soon  as  the  bond  was  filed  the  jurisdiction  of  this  court 
attached.  If  the  plaintiff  has  died  since  the  appeal  was  granted  the 
proper  parties  will  have  to  be  made  here. 

The  motion  to  dismiss  is  denied,  and  the  case  is  continued  to  make 
parties. 
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Bayne  v.  Ditto— Lasaroa  Mayer,  Wanantor. 

No.  525. 
R.  W.  Ratnb  v.  W.  L.  Ditto.    Lazabus  Matbr,  Warrantor. 

The  note  sned  upon  was  negotiable  In  form  and  was  the  maker's  onoonditional  promise  to 
pay  the  amount  stated  therein.  When  plaintiff  received  It  from  Kayer,  indorsed  "with- 
ont  reoonrse"  on  him,  he  took  it  at  bis  own  risk,  and  the  iadoner  is  not  liable  beoanae 
of  the  defense  of  Confederate  money  consideration  snocessfblly  pleaded  by  the  defend- 
ant.  The  note  was  given  in  novation,  Indorsed  '*  without  reoonrse,"  and  the  indoraeir 
has  not  been  notified  d  its  dishonor  by  the  maker.  Bven  without  this  Umitatlon  in  the 
indorsement,  nnder  the  rales  of  commerciiJ  law,  tiiie  indorser  who  has  not  been  notiftad 
of  non-payment  at  maturity  can  not^be  made  liable. 

APPEAL  from  the  Twelfth  Jadioial  District  Coart,  parish  of  Cata- 
houla. TaUa/errOf  J.  SmUh  d  Boatner^  for  plaintiff  and  appel- 
lant.   J.  T,  MUSf  for  defendant  and  appellee. 

Wyly,  J.  Plaintiff,  holding  an  acooant  and  notes,  aggregating 
$748  63,  against  the  commercial  firm  of  Mayer  &  Levystein,  accepted 
in  novation  thereof  in  1867  the  note  of  the  defendant  in  favor  of 
Lazarns  Mayer  for  $600,  payable  six  months  after  date  (^ich  was 
August  13, 1866),  said  note  being  indorsed  *'  without  recourse'*  by  the 
payee. 

When  the  defendant  pleaded  in  bar  of  the  present  action  that  the 
consideration  of  said  note  was  Confederate  money,  the  plaintiff  called 
Lazarns  Mayer  In  warranty  and  prayed  judgment  against  him  for 
$748  63  in  case  it  should  be  decided  that  the  note  in  suit  is  invalid 
on  account  of  its  consideration.  Mayer  filed  no  answer  to  the  call  in 
warranty.  The  court  finding  the  consideration  of  the  note  to  be  Con- 
federate money  rejected  plaintiif*s  deuiaud  against  the  delendant  and 
refused  the  call  in  warranty,  reserving,  however,  plaintiff^s  righta 
against  Lazarus  Mayer  as  warrantor  to  be  hereafter  asserted.  Plain- 
tiff appeals,  and  in  this  court  he  contends  that  Lazarus  Mayer,  not- 
withstanding the  indorsement  "  without  recourse,"  is  liable  as  war- 
rantor of  the  validity  of  the  note. 

The  note  was  negotiable  in  form,  and  was  the  maker's  unconditional 
promise  to  pay  the  amount  stated  therein }  when  plaintiff  received  it 
from  Mayer  indorsed  *'  without  recourse"  on  him,  we  think  he  took  it 
at  his  own  risk  and  the  indorser  is  not  liable  because  of  the  defense 
of  Confederate  money  consideration  successfully  pleaded  by  the  de- 
fendant. The  note  was  given  in  novation,  indorsed  '*  without  re- 
course," and  the  indorser  has  not  been  notified  of  its  dishonor  by  the 
maker.  Even  without  this  limitation  in  the  indorsement,  under  the 
rules  of  commercial  law,  the  indorser  who  has  not  been  notified  of 
non-payment  at  maturity  can  not  be  made  liable.  The  authoritiea 
cited  by  appellant  are  not  applicable. 

Judgment  affirmed. 

Rehearing  refused. 
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State  of  lUwiVrfana  ex  rel  Hayen  ▼.  The  Cit:^  ot  SbreTeport 

No.  572. 

State  of  LouitiANA^  ex  rel.  W.  S.  Haven,  PrefeideDt,  etc.  v.  The 

City  of  Shbbvbport. 

The  manioipAl  oorporatloiis  of  thlB  State  are  permitted  to  anbacribe  for  atock  of  railway 
oompanlea  on  oertidn  oonditi<ma.  In  thia  inatanoe,  no  ordinance  whatever,  in  oompli* 
aace  with  thoae  oonditiona,  waa  paaaed  by  the  City  Connoil  of  ShreToport,  bnt,  on  mo- 
tion, the  propoaiUon  of  a  oertain  railroad  company,  to  have  a  vote  of  the  people  taken 
ibr  a  anbaoription  to  the  atock  of  the  company  to  the  amoont  of  three  hundred  thousand 
doUara,  waa  referred  to  the  Mayor  with  authority  to  order  an  election.  Thia  could  not 
be  done.  Therefinre  the  acta  of  the  Mayor  in  the  matter  were  unauthorized  and  illegal, 
and  could  not  impose  any  duty  or  obliieation  on  the  officera  of  the  munioipiJ  corporation. 

APPEAL  from  the  Tentli  Judicial  District  Court,  parisli  of  Caddo. 
Looneyt  J*  •^•'  ^*  O.  Eicks,  for  plaintiff  and  appellee.  D.  M. 
OdUiham^  Wm,  A.  8eay,  and  A,  Boatman^  for  defendant  and  appel- 
lant. 

LuDBLiNOi  C.  J.  This  is  a  proceeding  by  mandamns,  to  compel 
certain  officera  of  the  corporation  of  Shreveport  to  perform  a  minis- 
terial dnty,  to  wit :  The  collection  of  contribntions  subscribed  to  a 
railroad  company.  Quite  .a  number  of  questions  have  been  discussed 
orally  and  by  briefs,  which,  however,  we  do  not  consider  inyolved  in 
this  case.  The  only  question  pertinent  in  this  suit  is,  whether  or  not 
the  acts  asked  to  be  done  are  ministerial  duties  of  said  officers  f 

The  answer  to  their  question  will  be  found  in  the  following  narra- 
tive.   On  the  tenth  of  Maroh|  1874,  the  railroad  company  proposed  to 
the  City  Council  to  liave  a  vote  of  the  people  taken  for  or  against 
sobscription  to  the  stock  of  the  company,  to  the  amount  of  $300,000. 
On  the  same  day  the  following  ordinance  was  adopted  by  the  council: 
"A  petition  from  Great  Western  Railroad  Company,  asking  for  vote 
of  the  people  for  or  against  a  subscription  of  $300,000.    Stock  was, 
on  motion,  referred  to  the  Mayor,  with  authority  to  order  an  election." 
It  is  manifest  the  only  action  by  the  Council  in  this  matter  was  to 
refer  it  to  the  Mayor.    The  Council  did  nothing  more  than  to  attempt 
to  delegate  its  authority  in  the  matter  to  the  Mayor.    This  it  could 
not  do.    The  law  declares  that  *'  It  shall  be  lawful  for  the  police  juries 
and  municipal  corporations  of  this  State  to  subscribe  to  the  stock  of 
corporations  undertaking  works  of  internal  improvements,  under  the 
laws  of  the  State,  on  complying  with  the  provisions  hereinafter  set 
forth.    All  ordinances  passed  for  such  subscriptions  shall  contain  the 
following  provisions,  to  wit :  a  statement  of  the  number  and  amount 
of  shares  proposed  to  be  subscribed ;  second,  the  levy  of  a  tax  on  the 
landed  estate,  situated  in  the  parish  or  municipal  corporation,  suffi- 
cient to  pay  the  amount  of  the  subscription^  and  specifying  the  rate  of 
taxation,  and  the  time  when  it  shall  be  payable.*'    R.  S.  sec.  711 
and  712. 
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These  are  the  conditions  upon  which  the  municipal  corporations  are 
permitted  to  subscribe  for  stock  of  railway  companies. 

In  this  case  no  ordidance  whatever  was  passed,  but  on  motion  the 
proposition  of  the  railroad  company  was  referred  to  the  Mayor.'  Bis 
acts  in  the  matter  were  unauthorized  and  illegal,  and  could  not  im- 
pose any  duty  or  obligation '  on  the  ofScers  of  the  municipal  corpora- 
tion. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  an- 
nulled, and  that  the  demand  of  the  relator  be  rejected,  with  costs  in 

both  courts. 
Rehearing  refused. 


No.  535. 
Thomas  S.  Wblls  v.  Annie  Albxandbb  &  Husband. 

The  sale  ftom  some  of  the  heirs  to  a  co-heir  conld  not  deprive  the  executor  of  his  oommiBsioni. 
It  was  a  charge  dae  by  the  whole  estate,  and  where  -the  whole  of  the  estate  paaed  hj 
contract  to  one  of  the  co-heirs,  the  whole  of  the  charges  were  dne  to  the  extent  of  the 
estate  by  the  co-heirs  who  purchased.  There  was  no  want  of  consideration  for  the  note 
given  by  the  defendant  for  the  amount  of  commissions.  The  succession  having  merged 
in  her  she  owed  the  debt. 

The  plea  of  ret  jwUecUa  is  not  weU  taken.  It  seems  to  rest  upon  the  Judgment  homdogsting 
the  executbr's  account.  It  is  conclusive,  it  is  true,  as  to  the  amount  due,  but  it  is  do 
reason  why  the  plaintiff  should  lose  his  Judgment  for  said  amount. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Bay,  J.  James  Buaeey,  for  plaintiff  and  appellee.  T. 
O.  Parsons,  for  defendant  and  appellant. 

Morgan,  J.  F.  Wells  died  leaving  a  will  of  which  the  plaintiff  was 
one  of  the  creditors.  The  defendant  was  an  heir  for  one-third  of  the 
succession.  The  succession  was  administered  upon.  The  executors 
filed  their  account.  It  was  homologated  and  made  the  judgment  of 
the  court.  They  were  placed  on  the  account  for  the  amount  of  their 
commissions,  $910  30  each. 

After  the  homologation  of  the  account  the  defendant  purchased  from 
her  co-heirs  their  interest  in  the  succession  which  tiiey  had  inherited. 
She  then  gave  to  plaintiff  her  note  for  the  amount  due  him  for  his 
commissions.  The  note  was  not  paid,  and  he  seeks  to  recover  the 
amount. 

The  defense  is  error  and  want  of  consideration.  The  commissions 
allowed  the  plaintiff  was  a  charge  against  the  estate.  The  sale  of  some 
of  the  heirs  to  a  co-heir  could  not  deprive  the  executor  of  his  com- 
missions. It  was  a  charge  due  by  the  whole  estate,  and  when  the 
whole  of  the  estate  passed,  by  contract  to  one  of  the  co-heirs,  the 
whole  of  the  charges  were  due  to  the  extent  of  the  estate  by  the  m- 
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heir  who  parchased.  Plaintiff  had  the  right  to  claim  immediate  pay- 
ment, Becanse  he  gave  time  it  does  not  follow  that  he  6honld  not 
receive  what  the  law  and  the  eoart  allowed  him.  There  was  no  error 
on  tlie  part  of  the  defendant  when  she  gave  the  note,  for  she  knew 
what  she  was  doing.  There  was  no  want  of  consideration,  for  the  sao- 
oesfflon  having  merged  in  her  she  owed  the  debt. 

The  plea  of  res  judicata  is  not  well  taken.  It  seems  to  rest  upon  the 
jadgmenb  homologating  the  ezecntor^s  account.  It  is,  as  claimed  by 
defendant,  conclusive  as  to  the  amount  due.  But  this  is  a  reason  why 
it  shoald  be  paid  by  the  person  who  has  become  liable  therefor ;  it  is 
00  reason  why  the  plaintiff  should  lose  his  judgment. 

We  agree  with  the  plaintiff  that  this  appeal  was  prosecuted  for 
delay. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed,  with  ten  per  cent  interest  for  a  frivolous  appeal. 


No.  551. 
J.  BuNTiN  et  al.  V.  £.  M.  Johnson. 

The  motion  to  dismiss  the  appeal  taken  by  plaintiffs  can  not  prevail.  To  have  filed  in  the 
psriah  oonrt  a  petition  similar  to  the  one  now  nnder  consideration  after  an  appeal  was 
granted  from  a  Judgment  of  the  district  court  declaring  that  it  had  no  jurisdiction,  is 
not  such  an  acquiescence  in  the  judgment  as  will  prevent  an  appeal. 

The  acquiescence  which  prohibits  an  appeal  or  destroys  it  when  taken,  is  the  acquiescence 
in  a  decree  commanding  something  to  be  done  or  given.  If  the  thing  commanded  to  be 
done  or  given,  is  done  or  given,  the  j  ndgment  is  acquiesced  in.  Here  nothing  was  ordered 
to  be  done.  The  judgment  of  the  district  court  was  simply  that  it  had  no  Jurisdiction. 
It  did  not  order  plaintiffs  to  institute  proceedings  in  the  parish  court. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.     Ray,  J.     Todd  <&  Brigham,  for  plaintiffs  and  appel- 
lees.   Newton  <&  Hall,  for  dt^fendant  and  appellant. 

Morgan,  J.  Petitioners  aver  that  they  are  the  legal  heirs  of  Re- 
becca Johnson,  deceased ;  that  she  left  property  to  a  considerable 
amount;  that  immediately  after  her  death  the  defendant  took  posses- 
sion of  her  estate,  he  claiming  to  be  her  universal  legatee  under  a 
pretended  will,  of  wiiich  he  caused  himself  to  be  appointed  executor. 
This  will,  they  aver,  is  null  and  void.  They  pray  to  be  decreed  the 
owners  of  the  property  left  by  the  decedent,  and  that  the  pretended 
will  be  set  aside  and  annulled.  Tiie  suit  was  instituted  in  the  district 
court.  The  defendants  excepted  to  the  jurisdiction  of  that  court. 
The  exception  was  maintained.  A  motion  is  made  to  dismiss  the  ap- 
peal. The  ground  relied  upon  is,  that  after  the  appeal  was  granted 
they  filed  a  petition,  similar  to  the  one  now  under  consideration,  In  the 
40 
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parish  court.    This,  they  contend,  is  an  acqaiescence  in  the  ladgment. 
They  claim  that  from  a  judgment  acquiesced  in  no  appeal  will  lie. 

This  is  true.  But  the  acquiescence  which  prohibits  an  appeal,  or 
which  destroys  an  appeal  when  taken,  is  the  acquiescence  in  a  decree 
which  commands  something  to  be  done  or  given.  If  the  thing  com- 
manded to  be  done  or  given,  is  done  or  given,  the  judgment  is  acqui- 
esced in.  It  is  a  confession  that  the  judgment  is  correct,  and  one  can 
not  admit  that  a  judgment  is  correct  and  then  appeal  from  it.  Here 
nothing  was  ordered  to  be  doLe.  The  judgment  of  the  district  court 
was  simply  that  it  had  no  jurisdiction.  It  did  not  order  them  to  in- 
stitute proceedings  in  the  parish  court.  The  motion  to  dismiss  \& 
overruled. 

On  the  Merits. 

The  case  is  identical  with  and  is  controlled  by  the  case  of  Bacbal, 
Tutor  V.  Rachal  and  Husband,  I  R.  116,  and  the  cases  therein  referred 
to. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed;  that  the  excep- 
tion to  the  jurisdiction  of  the  district  court  be  dismissed,  and  that  the 
case  be  remanded  to  be  proceeded  in  according  to  law,  defendants  to 
pay  the  costs  of  appeal. 


No.  596. 
Daniel  Buckmasteb  v,  E.  &  B.  Jacobs. 

The  parol  testimoDy  objected  to  waa  not  inadmiasible.  The  pnrpoee  of  its  Introdactlon  was 
not  to  contradict  or  vary  the  purport  of  a  written  instrament,  but  to  establlBh  an  fm- 
I>ortant  allegation  in  the  plaintiff's  petition  that,  subsequent  to  entering  into  the  written 
agreement,  he  had,  at  the  special  instance  and  request  of  defendants,  supplied  a  con- 
siderable amount  of  labor  and  material  appropriated  to  the  erection  of  certain  buildings 
in  addition  to  that  specified  in  the  written  act. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.    Nutt  d  Leonard,  for  plaintiff  and  appellee.    Land  dt 
Taylor,  for  defendants  and  appellants. 

Taliaferro,  J.  The  plaintiff  sues  upon  an  account  for  labor  done 
and  material  furnished  in  the  constrncMon  of  a  house  for  the  defend- 
ants on  lot  No.  6  in  block  No.  59  in  the  city  of  Shreveport.  He  claims 
a  balance  due  him  on  his  account  of  $1196  61,  with  interest  thereon 
from  judicial  demand,  and  a  lien  and  privilege  on  the  house  to  secare 
the  payment  of  his  account.  He  avers  that  a  considerable  portion  of 
the  labor  done  and  material  furnished  by  him  was  under  contract  with 
defendants  who  have  the  contract  in  their  possession  and  refuse  to 
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deliver  it  or  a  copy  to  him  ;  that  a  coneiderable  portion  of  labor  and 
material  supplied  by  him  in  the  erection  of  the  building  was  furnished 
outside  of  and  over  and  above  that  stipulated  in  the  contract. 

The  defendants  deny  owing  the  plaintiff  any  balance  due  for  his 
labor  and  supply  of  material;  that  through  error  caused  by  him  they 
have  overpaid  him.$772  93,  and  pray  that  they  have  judgment  against 
bim  for  that  amount. 

The  plaintiff  had  judgment  for  $716  71  with  five  per  cent,  interest 
thereon  from  the  second  of  April,  1874,  with  recognition  of  the  lien 
claimed.    The  defendants  have  appealed. 

A  bill  of  exceptions  was  taken  to  the  admission  of  testimony  to 
show — 

First — The  usual  custom  among  brick  masons  in  measuring  brick 
walls  to  ascertain  the  number  of  bricks  they^contain. 

Second — The  usual  and  customary  price  per  thousand  for  laying 
brick  in  walls  above  sixty  feet  high. 

Third — The  meaning  among  brick  masons^of  the  phrase  ''brick  laid 
and  actually  counted." 

Fourth — That  the  plan  of  defendants'  building  was  changed  subse- 
quently to  the  written  contract  between  the  parties ;  and  that  the  wall 
was  raised  seven  or  eight  feet  higher  than  the  original  plan  called  for. 
The  objections  were  that  there  was  a  written  contract  between  the 
parties  filed  in  evidence  by  plaintiff  and  parol  evidence  was  inadmis- 
sible to  extend,  change,  alter,  contradict  or  vary  the  meaning  of  the 
written  act ;  that  the  written  act  showed  the  price  defendants  agreed 
to  pay  for  every  thousand  brick  laid ;  that  the  number  of  bricks  put 
in  the  building  were  to  be  ascertained  by  actual  count  and  not  by 
cubic  or  other  measure  or  estimate ;  that  neither  can  plaintiff  prove 
by  parol  the  meaning  of  the  phrase  **  brick  laid  and  actually  counted," 
the  phrase  not  containing  words  of  technical  meaning  or  of  ambiguous 
import. 

We  do  not  regard  the  testimony  as  inadmissible.  The  purpose  of 
its  introduction  was  not  to  contradict  or  vary  the  purport  of  the  writ- 
ten instrument  but  to  establish  an  important  allegation  in  the  plain- 
tiff's petition,  that  subsequent  to  entering  into  the  written  agreement, 
be  had  at  the  special  instance  and  request  of  defendants  supplied  a 
coDsiderable  amount  of  labor  and  material  appropriated  to  the  erection 
of  the  building,  in  addition  to  that  specified  in  the  written  act.  It  was 
competent  for  him  to  establish  by  parol  that,  during  the  progress  of 
the  work,  modifications  in  the  plan  were  agreed  upon  by  the  parties; 
to  show  that  the  walls  were  raised  higher  than  contemplated,  and  to 
show  the  customary  charge  for  building  these  portions  of  walls  that 
are  raised  above  the  height  of  sixty  feet ;  no  agreement  having  been 
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entered  into  as  to  the  costs  of  building  walls  above  that  elevation 
becanse  the  original  agreement  did  not  contemplate  a  greater  height 
than  sixty  feet.  The  objection  to  showing  the  asual  acceptance  of  the 
purport  of  the  words  ''brick  laid  and  actually  coanted''  is  witboat 
weight.  In  point  of  fact  the  actual  counting  of  brick  in  a  wall  ie 
impracticable  after  the  wall  is  completed.  Some  method  or  rule  of 
computation  must  be  resorted  to,  and  it  is  competent  to  show  the  rale 
or  method  of  computation  in  general  use. 

This  case  depends  for  its  solution  exclusively  on  questions  of  fact, 
and  after  a  careful  review  of  the  evidence  we  conclude  that  it  prepon- 
derates in  favor  of  the  plaintiff,  and  that  the  judgment  of  the  lower 
court  was  correctly  rendered. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed 
with  costs. 

Rehearing  refused. 


No.  000. 
William  Sandel  v.  D.  B.  Douglass^  Sheriff  et  als. 

Plaintiff  was  the  lessee  of  the  plantation  seized  by  these  defendants  as  the  property  of  one 
Mrs.  Bel]»  the  defendant  in  ezecnUon ;  and  being  the  lessee,  he  was  the  owner  of  tibe 
seventy-seven  bales  of  cotton  raised  by  him  on  said  plantation  in  1869,  which  were  seized 
and  disposed  of  by  defendants.  That  he  was  the  lessee  in  1868,  oan  not  be  doubted. 
Whether  the  husband  of  Mrs.  Bell  had  authority  as  agent  to  execute  to  him  the  lease 
for  1869,  is  immaterial,  inasmuch  as  he  remained  on  the  place  after  the  expiration  of  the 
lease  of  186R,  and  continued  to  cultivate  with  his  own  means  the  plantation  in  1669.  The 
lease  was  continued  by  tacit  consent. 

That  plaintiff  signed  the  i^juuotion  bond  as  security  for  Mrs.  Bell,  when  she  resisted  the 
execution  of  defendants'  judgments,  does  not  estop  him  from  claiming  to  be  the  owner 
of  the  twenty-seven  bales  of  cotton  involved  in  this  controversy.  There  the  ownership 
of  the  cotton  was  not  at  issue,  the  right  of  defendants  to  execute  their  jndgmentB 
against  Mrs.  jBeU  being  then  the  subject  ot  inquiry. 

The  mere  seizure  of  the  mortgage  property  in  June,  1869,  did  not  divest  plaintiff  of  the  title 
to  the  crop  which  he  was  raising  on  the  plantation  leased  for  1869.  That  seizure  in  no 
manner  disturbed  him  in  cultivating  the  place.  It  was  after  plaintiff  had  shipped  from 
the  place  sixty  bales  of  cotton,  and  was  about  shipping  the  twenty-seven  bales  in  dispute 
that  defendants  made  the  seizure  and  disposition  of  the  cotton. 

If  the  plantation  had  been  sold  by  the  sheriff  pending  the  lease,  under  the  mortgage  pre- 
viously executed,  containing  the  non  alieimndo  clause,  the  sale  would  have  dissolved  the 
lease,  and  the  purchaser  could  have  taken  possession.  But  it  was  not  so.  Under  the 
circumstances  of  the  case,  the  seizure  of  the  cotton  which  belonged  to  plaintiff  and  the 
disposition  of  it  was  ui^justifiable  and  wrong. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Bdbert  J.  Caldwell^  attorney  at  law,  selected  to  try 
this  case.  Jury  trial.  Newton  <&  Hall,  for  plaintiff  and  appellant>.  Todd 
&  Brighamf  for  defendants  and  appellees. 

Wyly,  J.    This  case  was  before  this  court  in  1873,  and  was  remand- 
ed for  the  purpose  of  allowing  the  interyenor,  Mrs.  S.  A.  Bell,  an 
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opportunity  for  serving  citation,  and  putting  her  intervention  at  issue. 
Tbe  case  is  reported  in  25  An.  566,  to  which  reference  is  made  for  a 
statement  of  the  case. 

At  the  trial  on  the  remandment,  her  intervention  was  dismissed  and 
the  demand  of  the  intervenor,  Cooper,  was  rejected.  As  neither  of 
these  intervenors  have  appealed,  their  pretensions  will  not  be  noticed, 
the  controversy  between  the  plaintiff  and  defendants  being  the  only 
one  to  determine  in  this  appeal. 

We  find  from  the  evidence  that  plaintiff  was  the  lessee  of  the  plant- 
ation seized  by  defendants  as  the  property  of  Mrs.  S.  A.  Bell,  the  de- 
fendant in  execution,  and  being  lessee  he  was  the  owner  of  the  twenty- 
seven  bales  raised  on  said  plantation  in  1869,  which  were  seized  and 
disposed  of  by  defendants,  and  on  account  of  which  this  litigation 
arises.  That  plaintiff  was  the  lessee  of  the  plantation  in  1868  can  not 
be  doubted.  Whether  the  husband  of  Mrs.  Bell  had  authority  as 
agent  to  execute  to  him  the  lease  for  1869,  is  immaterial ;  he  remained 
on  the  place  after  the  expiration  of  the  lease  of  1868,  and  contfnued 
to  cultivate  the  plantation  in  1869.  The  lease  was  renewed  by  tacit 
eonsent.    Revised  Code  2688. 

That  plaintiff  signed  the  injunction  bond  as  security  for  Mrs.  Bell 
when  she  resisted  the  execution  of  defendants'  judgments,  does  not 
estop  plaintiff  from  claiming  to  be  the  owner  of  the  twenty-seven 
bales  of  cotton  involved  in  this  controversy.  There  the  ownership  of 
this  cotton  was  not  at  issue,  tlie  right  of  defendants  to  execute  their 
judgments  against  Mrs.  Bell  was  the  subject  of  inquiry. 

Although  the  plantation  was  seized  under  the  judgments  of  defen- 
dants in  June,  1869,  as  the  property  of  Mrs.  Bell,  it  was  not  sold  till 
1873,  long  after  the  lease  to  plaintiff  had  expired.  The  mere  seizure 
of  the  mortgage  property  in  June  1869,  did  not  divest  plaintiff  of  the 
title  to  the  crop  which  he  was  raising  on  said  plantation  leased  for 
1869.  The  seizure  in  no  manner  disturbed  him  in  cultivating  the. 
place.  Neither  the  sheriff  nor  his  codefendauts  advanced  any  sup- 
plies, paid  the  laborers,  nor  did  they  in  any  manner  contribute  to  the 
raising  and  gathering  of  the  crop.  It  was  after  plaintiff  had  shipped 
from  the  place  sixty  bales  of  cotton,  and  was  about  to  ship  the  twenty- 
seven  bales  in  dispute  that  defendants  made  the  seizure  and  disposi- 
tion of  this  cotton. 

If  the  plantation  had  been  sold  by  the  sheriff  pending  the  lease 
under  the  mortgage  previously  executed  containing  the  nonalienation 
clause,  the  sale  would  have  dissolved  the  lease  and  the  purchaser  could 
hare  taken  possession.  But  here,  pending  the  seizure,  the  lessee  is 
not  disturbed  in  cultivating  his  crop,  and  after  the  cotton  is  ginned 
and  baled  ready  for  market — a  movable  belonging  to  the  lessee— it  is 
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geized  by  the  defendants,  taken  from  the  possefision  of  the  owner,  and 
shipped  and  disposed  of  by  the  defendants,  Silbernagle  &  Co.  We 
think  tbe  cotton  belonged  to  plaintiff,  and  the  seizure  and  disposition 
of  it  by  the  defendants  was  unjustifiable  and  wrong.  Richardson  v, 
Dinkgrave,  sheriff,  et  al.  26  An.  632.  The  value  of  the  property  we 
fix,  from  the  evidence,  at  $2700.  The  damages,  including  attorney's 
fees,  we  fix  at  $500. 

It  is  therefore  ordered  that  the  judgment  appealed  from  in  favor  of 
defendants  be  annulled,  and  it  is  decreed  that  plaintiff*  recover  of  de- 
fendants in  solido  thirty- two  hundred  dollars,  with  legal  interest 
thereon  from  judicial  demand,  and  costs  of  both  courts. 

Rehearing  refused. 


No.  563. 
Martha  J.  Sorrels  and  Husband  v,  James  M.  Stamper. 

After  a  mortgage  has  once  perempted,  it  can  not  be  reveraed  against  a  aucoession  by  Uia 
registry  thereof  after  the  lapse  of  ten  years.  No  preference  over  ordinary  creditors  of 
a  SQOcession  can  be  gained  in  that  way. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Ouachita.  B.  J.  Caldwellf  judge  ad  hoc,  in  lieu  of  district  judge 
Bay,  recused.  Morrison  <&  Farmer,  for  plaintiff  and  appellant.  B.  IT. 
&  B,  Biohardaon,  for  defendant  and  appellee. 

Morgan,  J.  In  December,  1866,  plaintiff  brought  this  suit  in  the 
district  court,  parish  of  Ouachita,  to  foreclose  via  ordinaria  a  mortgage 
note  for  $2355. 

In  May,  1869,  it  was  transferred  to  the  parish  court  and  judgment 
was  rendered  on  said  note  against  the  defendant,  and  the  mortgage 
note  was  rendered  executory. 

Under  this  foreclosure  of  mortgage  the  land  was  sold  and  plaintiff 
bought  it  for  $1600,  paying  the  costs  and  retaining  the  price  in  satis- 
faction of  her  execution.  In  the  meantime  suit  had  been  brought  in 
the  parish  court  to  annul  the  judgment,  because  the  court  which  ren- 
dered it  was  without  jarisdiction  ratione  matericB,  and  the  judgment 
annulling  it  was  rendered  nine  days  after  the  said  sale. 

After  considerable  delay  the  plaintiff  began  to  press  her  original 
suit  in  the  district  court  to  foreclose  the  mortgage,  and  the  defendant, 
in  bar  of  the  action,  pleaded  the  prescription  of  five  years;  also  the 
peremption  of  the  mortgage  was  pleaded.  This  was  on  eighteenth 
December,  1874.  At  the  trial,  on  twenty-ninth  March,  1875,  the  court 
rejected  the  plea  of  prescription  as  to  the  note,  and  gaye  plaintiff  a  per- 
sonal judgment  agaiDst  the  succession  of  the  defendant,  who  had  died, 
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Bobseqaent  to  the  institution  of  this  suit.  The  demand  on  the  mort- 
gage was  rejected  on  the  gronnd  that  it  had  not  been  reinscribed 
within  ten  years,  and  the  reinsoription  thereof  against  the  succession, 
which  was  made  three  years  after  the  peremption,  could  not  revive 
the  mortgage  against  the  succession  of  defendant. 

The  court  also  held  that  the  proceedings,  judgment  and  sale  of  the 
pariah  court  had  and  obtained  on  this  mortgage  note  for  $2355,  were 
all  absolute  nullities,  because  that  court  was  without  jurisdiction  ro- 
Hone  mateHcBy  the  matter  in  dispute  exceeding  $500. 

As  the  defendant  only  has  appealed,  the  inquiry  is  limited  to  the 
correctness  of  the  raliog  of  the  learned  judge  who  tried  this  case  in 
regard  to  the  mortgage  set  up  by  plaintiff.  We  think  his  conclusion 
that,  after  a  mortgage  has  once  perempted,  it  can  not  be  revived 
against  a  succession  by  the  registry  thereof  after  the  lapse  of  ten 
years,  is  entirely  correct.  No  preference  over  ordinary  creditors  of  a 
succession  can  be  gained  in  that  way.  He  also  was  right  in  holding 
that  the  judgment  of  the  parish  court  and  all  proceedings  thereunder 
in  attempting  to  enforce  this  mortgage  note  for  $2355,  were  absolute 
nullities,  that  court  being  without  jurisdiction  raiione  matericB. 

The  judgment  appealed  from  is  undoubtedly  correct. 

Jadgment  affirmed. 


No.  590. 
Wallaob  &  Co.  i;.  CoMMiNa  &  Morrison. 

Gredifcora  may  baoome  parties  to  an  assigniuent  in  other  ways  than  by  actaally  sij^ning  the 
instrament,  as  by  coming  in  nnder  it  for  the  purpose  of  obtaining  a  dividend.  In  thlt 
instance  the  plaintiffi*  were  informed  of  the  terms  and  conditions  on  which  the  defend- 
ants had  assigned  their  property  to  their  creditors,  and  they  accepted  their  i>ro  rata  from 
the  assignee  withont  reservation,  and  thereby  made  themselves  parties  to  the  agreement. 
They  ought  not  to  be  permitted  to  enjoy  the  benefit  of  a  compromise,  and  at  the  same 
time  repudiate  all  its  obligations. 

APPEA.L  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.     T.  Alexander^  A.  d  W.  VoorMeSt  for  plaintiffs  and 
appellants.    Nutt  dt  Leonard^  for  defendants  and  appellees. 

LuDELiNG,  C.  J.  The  plaintiffs  sue  on  a  note  and  an  account.  The 
defense  is,  that  being  in  failing  circumstances,  the  defendants  cilled  a  • 
meating  of  their  creditors,  and  with  the  assent  of  said  creditors, 
Assigned  to  them  all  the  property  and  assets  of  said  defendants,  which 
were  sold  and  collected  and  the  proceeds  thereof  were  distributed  pro 
rata  among  the  creditors,  and  that  the  agreement  was  that  such  assign- 
ment should  fully  release  defendants  from  all  their  liabilities.  The 
plaintiffs  rely  upon  the  fact  that  they  did  not  sign  the  agreement. 
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This  is  true ;  bnt  they  were  informed  of  its  terms  and  conditions,  and 
they  accepted  their  pro  rata  from  the  assignee,  without  reservation, 
and  thereby  made  themselves  parties  to  the  agreement.  '*  Creditors 
may  become  parties  to  an  assignment  in  other  ways  than  by  actually 
signing  the  instrument,  as  by  coming  in  under  it  for  the  purpose  of 
obtaining  a  dividend."  ''By  becoming  a  party  to  an  assignment  a 
creditor  entitles  himself  to  the  full  benefit  of  the  provision  made  by  it 
in  his  behalf^  while  on  the  other  hand  he  frequently  surrenders  rights, 
on  which  he  might  otherwise  insist."  Burwell  on  Assignments  217; 
7  How.  276. 

The  plaintiffs  ought  not  to  be  permitted  to  enjoy  the  benefit  of  a 
compromise  and  at  the  same  time  repudiate  its  obligations. 

It  is  ordered  that  the  judgment  of  the  lower  court  be  afilrmed,  with 
costs  of  appeal. 


No.  566. 
John  Davis  v.  William  C.  Madden. 

The  objeotlon  that  the  special  cominisaioxier  named  in  the  commission  did  not  exeonteity 
because  he  annexed  to  his  signatare  "commissioner  for  the  State  of  Looisiana,"  and 
did  not  affix  the  seal  of  his  office,  is  fHvolons.  The  person  named  as  special  commiap 
sioner  executed  the  commission,  and  the  addition  of  his  title,  if  he  be  a  commissioner  Ibr 
Uie  State,  did  not  vitiate  his  acts. 

The  Judge  a  quo  erred  in  reftising  to  receiye  evidence  on  tho  reconventlonal  demand  set  up 
in  the  amended  answer  of  defendant.  That  demand  was  sufficiently  set  forth.  If  the 
plaintiff  had  needed  the  particulars  he  mentions  to  enable  him  to  make  his  defense 
against  defendant's  demand  in  reconvention,  he  -should  have  required  defendant  to  state 
with  more  accuracy  his  demand.  As  it  is,  the  plaintifi  appears  to  have  been  sufficiently 
notified  of  the  demand  against  him  for  all  practical  purposes. 

APPEAL  from  the  Fourteenth  Judicial  District  Court,  parish  of 
Morehouse.  Bay,  J.  B.  W,  Eichardson,  for  plaintiff  and  appel- 
lee.   Newton  dt  Hall,  for  defendant  and  appellant. 

LuDELiNG,  C.  J;    This  is  a  suit  for  a  promissory  note  for  $7012. 

The  delense  is  that  the  note  was  given  without  any  consideration, 
and  the  defendant  pleads  in  reconvention  an  account  for  $14,300  75. 

On  the  trial  evidence  was  introduced  to  show  that  the  uote  was 
made  by  defendant  to  enable  the  plaintiff  to  raise  money  on  it  by  dis- 
'counting  it  in  bank,  in  order  that  the  plaintiff  might  buy  horses, 
mules  and  cattle,  to  be  sold  by  defendant  in  Louisiana  for  the  joint 
profit  of  bothy  and  that  as  between  them  there  was  no  consideration 
for  the  note.  To  this  effect  the  defendant  swears,  and  he  is  to  some 
extent  corroborated  by  his  brother  and  one  other  witness,  who  testify 
as  to  what  plaintiff  told  them  about  a  due  note  put  in  bank  by  him. 
On  the  contrary,  the  plaintiff  swears  that  the  note  was  given  for  a 
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debt  dne  by  defendant  after  a  settlement  of  tbeir  affairs  np  to  that 
date.    He  is  corroborated  by  the  note  itself.    It  reads  as  follows : 

"Lexington,  Ky.,  April  17, 1871. 
"17012. 

'*One  day  after  date  I  promise  to  pay  to  John  Davis  seventy  hund- 
red and  twelve  dollars,  for  valae  received  of  him. 

"WM.  C.  MADDEN.'» 

It  is  evident  that  such  a  note,  not  negotiable  in  form  and  dne  one 
day  after  date,  was  not  intended  to  be  used  in  bank.  Nor  does  it  ap- 
pear to  have  been  so  used — but  that  it  has  remained  in  the  possession 
of  plaintiff,  who  at  different  times  indorsed  credits  on  the  note,  which 
he  swears  were  placed  there  in  the  presence  of  the  defendant.  There 
are  other  circumstances  which  make  us  adopt  the  conclusion  of  the 
district  judge,  that  the  want  of  consideration  was  not  proved. 

The  objection  that  the  special  commissioner  named  in  the  commis- 
sion did  not  execute  it,  because  he  annexed  to  his  signature  '*  Commis- 
sioner for  the  State  of  Louisiana,"  and  did  not  affix  the  seal  of  his 
office,  is  frivolous.  The  person  named  as  special  commissioner  exe- 
cuted the  commission,  and  the  addition  of  his  title,  if  he  be  a  commis- 
sioner for  the  State,  could  not  vitiate  his  acts. 

The  plaintiff  objected  to  the  reception  of  any  evidence  on  the  recon- 
ventional  demand.  In  the  original  answer  the  recon  vent  ion  al  demand 
is  based  upon  an  itemized  account,  which  it  is  alleged  is  made  a  part 
of  the  answer,  but  which,  in  fact,  was  not  attached  to  the  answer,  nor 
filed,  until  the  trial,  when  it  wns  objected  to.  In  the  meantime  an 
amended  answer  had  been  filed  to  which  was  annexed  an  account. 
This  was  objected  to  as  too  vague  and  indefinite  to  enable  the  plaintiff 
to  meet  the  issues  presented.  The  account  annexed  to  the  amended 
answer  is  as  follows : 

"John  Davis  To  W.  C,  Madden,  Dr. 

" 1870. 

"To  amount  remitted  to  Lexington  City  National  Bank $1,323  73 

"To  Check  on  New  York $979  08 

"1871. 

"To  cash 353  26 

"To  check  on  New  York,  yr.  favor 1,620  00 

"  To  cash  h an  ded  you 900  00 

"  $5,176  59" 

The  plaintiff  urges  that  of  the  two  dates  given,  1870  and  1871,  one 
was  before  and  the  other  may  have  been  before  the  date  of  the  note; 
and  that  the  month  is  not  given  to  any  of  the  items,  nor  the  name  of 
the  drawer  of  the  check,  nor  the  name  of  the  bank  on  which  it  was 
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drawn.  These  objectioDS  were  sastained  by  the  judge  a  quo^  and  de- 
fendant excepted.  We  think  the  judge  erred  in  refusing  to  receive 
evidence  on  the  reconventional  demand  set  up  in  the  amended  answer. 
The  evidence  shows  that  the  plaintiff  and  defendant  were  doing  basi- 
Dess  together  in  1870  and  1871 ;  the  plaintiff  bought  stock  in  Ken- 
tucky, shipped  them  to  Louisiana  to  defendant,  who  was  to  sell  them, 
and  after  deducting  their  costs,  the  net  profits  were  to  be  divided  be- 
tween them.  From  the  nature  of  the  business  it  is  not  to  be  expected 
that  regular  books  were  kept  of  their  accounts,  or  that  the  remittances 
of  the  character  mentioned  in  the  amended  answer  were  so  numerous, 
as  to  make  it  necessary  that  a  more  particular  description  of  them 
should  have  been  made,  in  order  to  give  plaintiff  notice  of  the  demand 
in  reconvention.  We  think  it  quite  certain  that  if  the  remittances 
were  made  as  alleged,  the  plaintiff  was  as  iully  informed,  by  the  ac- 
count annexed,  as  if  the  day  and  month  had  been  stated,  and  the 
names  of  the  drawers  of  the  checks  had  been  given.  Besides,  if  the 
plaintiff  had  needed  those  particulars  to  enable  him  to  make  his  de- 
fense against  said  demand,  he  should  have  required  the  defendant  to 
state  with  moie  accuracy  his  demand  in  reconvention.  Pleadings,  it 
is  true,  as  alleged  by  plaintiff's  counsel,  are  intended  to  give  notice  of 
the  demands  to  litigants.  We  think  the  plaintiff  was  sufficiently 
notified  of  the  demand  against  him  for  all  practical  purposes ;  and  we 
believe  that  the  ends  of  justice  will  be  subserved  by  remanding  this 
case  to  the  court  a  qua  to  try  the  reconventional  demand. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
annulled,  and  that  the  case  be  remanded  to  be  tried  according  to  the 
views  herein  expressed,  appellee  to  pay  costs  of  this  appeal. 


No.  577. 
Julia  Williams  and  Husband  v,  J.  W.  Fuller. 

Thifl  is  a  suit  in  inj unction  prohibiting  detendant  from  suing  plaintiff,  or  foreclosing  his 
mortgage  as  vendor,  and  praying  for  the  rescission  of  the  sale  of  a  tract  of  land,  on  the 
ground  of  defective  title. 

The  plaintiff  has  failed  to  set  forth  a  cause  of  action  in  her  petition.  It  has  been  settled 
that  the  surviving  husband,  the  head  of  the  community,  may  sell  community  property 
after  the  death  of  his  viite.  The  title  of  the  property,  in  this  instance,  stands  in  the 
defendant's  name  on  the  records  of  the  parish  where  the  property  is  situated,  and  he  is 
per»QnaUy  bound  for  the  debts  of  the  community.  Besides,  plaintiff  is  not  disturbed  in 
her  possession,  or  threatened  with  eviction. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.    Fuqua  <&  CalWiain,  for  plaintiff  and  appellant.    A,  W» 
O.  HicJcs,  for  defendant  and  appellee. 
LuDELiNG,  C.  J.     The  defendant  sold  by  public  act  to  plaintiff  a 
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tract  of  land,  and  retains  a  vendor's  privilege  and  a  mortgage  to  se- 
cure the  credit  portion  of  the  price.  Before  the  maturity  of  the  last 
note,  the  plaintiff  injoined  the  defendant  from  suing  her  or  foreclosing 
his  mortgage,  and  in  the  same  suit  prayed  for  the  rescission  of  the  sale« 
on  the  grounds  substantially  that  the  property  belonged  to  the  com- 
manity  of  B.  T.  Bnckner  and  his  wife,  and  that  after  the  death  of 
Backner's  wife,  he  could  not  sell  the  property,  as  he  had  a  child,  a 
minor,  who  owned  an  undivided  half  of  the  community  property.  The 
defendant  moved  to  dissolve  the  injunction  on  the  face  of  the  papers, 
and  afterward  alleged  in  his  answer  that  the  suit  was  premature;  that 
she  had  not  tendered  him  a  title  of  the  property,  and  that  she  was  in 
the  undisturbed  possession  of  the  property,  etc. 

There  was  judgment  in  favor  of  the  defendant  and  plaintiff  ap- 
pealed. 

The  plaintiff  fails  to  set  forth  a  cause  of  action  in  her  petition.  It 
has  been  decided  by  this  court  that  the  surviving  husband,  the  head 
of  the  community,  may  sell  community  property,  after  the  death  of 
his  wife.  The  title  of  the  property  stands  in  his  name  on  the  records 
of  the  parish  where  the  property  is  situated,  and  he  ib  personally  bound 
for  the  debts  of  the  community.  Besides,  she  is  not  disturbed  in  her 
possession  or  threatened  with  eviction.  26  An.  219 ;  17  La.  27;  2  An. 
460;  C.  C.  2560. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs  of  appeal.  It  is  further  ordered  that  the  defendant's  rights 
to  sae  for  damages  for  wrongfully  suing  out  the  injunction  be  re- 
served. 


No.  597. 
J.  W.  Fuller  v.  A.  H.  Leonard. 

The  defendant  was  bound  as  accepter.  No  notice  of  protest  was  necessary  to  fix  nis  lia- 
bility either  as  surety  or  accepter.  A  loan  of  money  was  made  by  plaintiff  to  Sturgeas, 
and  the  draft  of  Sturgess  for  that  amount  was  drawn  upon  and  accepted  by  Leonard  to 
enable  Sturgess  to  get  the  money  he  wanted  from  plaintiff,  who,  to  the  defendant's 
knowledge,  would  not  have  loaned  the  money  without  security,  and  who  rested  ui>on  the 
defendant's  acceptance  as  securing  the  amount  loaned  to  Sturgess.  Under  no  aspect  of 
the  case  can  there  be  any  weight  in  the  defense. 

APPEAL  from  the  Tenth  Judicial  District  Conrt,  parish  of  Caddo. 
Duncan,  Special  Judge.     Egan  &  Wise,  for  plaintiff  and  appellee. 
^M  d  Leonard,  for  defendant  and  appellant. 

Taliaferro,  J.  The  defendant  is  sued  on  a  draft  accepted  by  him, 
drawn  by  E.  M.  Sturgess  to  his  own  order  ior  the  sum  of  $1250,  paya- 
ble thirty  days  after  date.  The  defendant  excepted  to  plainti£Ps  ac- 
tion on  the  ground  that  he  is  not  the  owner  of  the  instrument  sued 
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apoD,  DO  indorsement  appearing  upon  the  draft  pstssing  the  legal  title, 
which  exception,  being  overruled,  the  defendant  answered  that  he 
signed  the  draft  as  accommodation  accepter;  that  to  the  knowledge  of 
plaintiff  Sturgess  never  had  any  funds  in  the  hands  of  defendant,  and 
that  he  was  never  indebted  to  him  in  any  amount.  He  further  pleads 
that  if  he  had  at  any  time  been  liable  on  his  acceptance  he  was  re- 
leased by  the  plaintiff's  laches  ifi  granting  indulgence  and  time  to 
Sturgess,  the  principal  debtor,  and  failing  to  have  the  draft  protested 
at  maturity,  and  to  give  notice  to  the  defendant;  and  also  by  failing 
to  make  demand  on  Sturgess,  the  principal  debtor.  Judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  amount  claimed,  and  the  de- 
fendant appealed. 

The  defense  is  without  much  weight.  The  defendant,  as  accepter, 
was  primarily  bound;  no  notice  of  protest  was  necessary  to  fix  his 
liability  either  as  surety  or  accepter.  The  testimony  shows  that  a 
loan  of  money  was  made  by  Fuller  to  Sturgess,  and  that  this  draft  was 
drawn  upon  and  accepted  by  Leonard  to  enable  Sturgess  to  get  the 
money  he  wanted  from  Fuller,  who,  to  the  defendant's  knowledge, 
would  not  have  loaned  the  money  without  security,  and  that  he  rested 
upon  the  defendant's  acceptance  as  securing  the  amount  loaned  to 
Sturgess.  Under  no  aspect  of  the  case  could  the  defense  be  avail- 
ing. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs. 

Rehearing  refused. 


No.  573. 

City  op  Shreveport  v.  Mary  M.  Maples  and  Husband — Citt  of 
Shreveport  v.  F.  p.  Stubbs — Consolidated. 

The  contract  for  macadamizing  Commerce  street  in  the  city  of  Shreveport  was  awarded  to 
the  undertaker  on  the  third  oi  May,  1871,  and  the  assessment  to  pay  for  the  work  was 
ordered  on  the  eighth  of  tliat  month.  These  acts  were  done  under  the  authority  con* 
ferred  by  the  act  of  the  Legislature  of  March  9,  1869. 

But  the  law  establishing  the  new  charter  of  the  city  of  Shreveport  was  approved  by  the  Gov- 
ernor on  the  twenty-seventh  of  April,  1871,  and  went  into  effect  from  and  after  its  pas- 
sage. The  council  deriving  its  powers  fbom  the  act  of  1869,  in  virtue  of  the  constitntioiial 
provision  on  that  subject  recognized  by  the  21st  section  of  the  new  charter,  held  over 
and  remained  in  office  nntH  the  organization  of  the  new  council  to  be  appointed  under 
the  new  charter ;  but  it.  was  from  and  after  the  passage  of  the  act  of  twenty-sevoith 
April,  shorn  of  the  powers  it  previously  possessed  under  the  law  of  1669.  Fnnu  sad 
after  the  passage  of  the  act  of  twenty-seventh  April,  1871,  it  could  only  exorcise  the 
powers  granted  under  that  act,  and  these  did  not  authorize  the  contract  and  aasessmeiic 
made  in  May,  1871. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
FegueSf  jadge  ad  hoc,  in  lien  of  Looney,  district  jndge,  recused. 
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D.  Jf.  Calliham,  city  attorney,  for  plaintiff  and  appellant.    N.  C. 
Blanchardf  Wm,  A.  8eay,  for  defendants  and  appellee?. 

Taliaferro,  J.  Each  of  the  defendants  is  saed  for  a  pro  rata 
amount  of  tax  claimed  by  the  plaintiff  to  be  owing  by  them  under  the 
provisions  of  an  ordinance  of  the  city  of  Shreveport  providing  for  the 
grading  and  macadamizing  of  Commerce  street.  A  tax  for  this  par- 
pose  was  levied  sometime  in  the  year  1871,  under  an  act  of  the  Legis- 
lature, approved  March,  1869,  providing  for  the  improvement  of  the 
streets,  etc.,  of  said  city.  The  plaintiff  alleges  that  the  work  has 
been  done  under  contracts  properly  entered  into,  and  claims  a  lien 
and  special  privilege  on  the  lots  of  the  defendants  in  front  of  which 
these  improvements  have  been  made,  as  security  for  the  payment  of 
the  defendants'  shares  of  the  tax  imposed  for  the  purposes  afore- 
said. 

The  defense  is,  that  at  the  time  this  special  tax  was  levied  and  the 
contract  awarded,  the  present  charter  of  the  city  of  Shreveport  (that 
of  1871)  had  become  operative;  and  further,  that  the  charter  of  1871 
abrogated  act  No.  109  of  the  Legislature,  approved  March  9,  1869, 
under  which  the  city  was  authorized  to  levy  the  tax,  a  pro  rata  of 
which  is  claimed  from  the  defendants. 

There  was  judgment  in  the  court  below  in  favor  of  the  defendants 
and  the  plaintiff  has  appealed. 

The  controversy  is  to  be  decided  by  determining  the  state  of  facts 
that  exist  as  to  the  date  at  which  the  act  establishing  the  charter  of 
1871  went  into  operation.  The  charter  of  1871  was  approved  by  the 
Governor  on  the  twenty- seventh  April,  1871.  The  act  went  into  effect 
as  defendants  contend,  from  and  after  its  passage,  and  that  it  repealed 
all  laws  or  parts  of  laws  In  conflict  with  it.  The  act  contains  that 
provision  ;  but  the  last  clause  of  the  21  at  section  of  the  act,  the  plain- 
tiff contends,  controls  that  provision  as  to  the  time  of  its  taking  effect. 
That  clause  provides  that  *<upon  the  organization  of  the  council  of 
the  city  of  Sbreveport  as  provided  for  in  this  act  all  the  rights,  powers, 
privileges  and  immunities  possessed  and  enjoyed  by  the  mayor  and 
city  of  Shreveport,  as  at  present  constituted,  should  cease  and  termin- 
ate and  be  vested  in  the  city  of  Shreveport  as  established  by  this  act.'^ 
We  find  frQjn  the  record  that  the  council  appointed  under  the  new 
charter  met  first  for  the  purpose  of  organization  on  the  twenty-seventh 
of  May,  1871.  No  authority  was  exercised  by  that  council  under  the 
new  charter  prior  to  that  time.  Some  delay  seems  to  have  occurred 
after  the  passage  of  the  act  creating  the  new  municipal  government 
in  the  matter  of  appointing  the  officers  by  the  Governor.  It  is  shown 
that  the  contract  for  macadamizing  Commerce  street  was  awarded  to 
the  undertakers  on  the  third  of  May,  1871^  and  that  the  assessment  to 
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pay  for  the  work  was  ordered  on  the  eighth  of  that  month.  These 
acts  were  done  under  the  authority  conferred  by  the  act  of  the  Legis- 
lature of  March  9,  1869.  The  power  to  impose  special  taxes  upon  front 
proprietors  for  the  improvement  of  streets  lying  in  front  of  their  prop- 
erty, the  defendants  do  not  deny  to  have  existed  under  the  act  jaet 
referred  to. 

The  defendants  contend  that  the  charter  of  1871  forbids  the  couDoil 
from  enforcing  the  collection  of  special  taxes  o^  front  proprietors  for 
the  purpose  of  defraying  the  expense  of  improving  streets  in  front  of 
their  property^  that  there  is  an  inconsistency  in  this  respect  between 
the  provisions  of  the  two  acts,  and  therefore  that  the  act  of  1869  is 
repealed ;  while  on  the  other  hand  it  is  held  that  the  mode  prescribed 
by  the  new  act  (that  of  1871,  section  17),  for  improving  and  paving 
the  streets  and  the  method  of  providing  for  the  payment  for  such  work 
is  not  exclusive,  and  does  not  prohibit  the  municipal  authorities  from 
adopting  any  other  mode  recognized  and  permitted  by  existing  laws, 
leaving  the  matter  within  the  discretion  of  the  council  to  adopt  the 
mode  pursued  by  council  acting  under  the  law  of  1869,  or  not,  as  in  its 
judgment  the  public  interests  may  require,  and  that  nothing  forbids  it 
ftom  exercising  the  general  power  conferred  by  the  10th  section  of  the 
new  charter  or  that  specially  given  by  the  act  of  1869. 

We  are  inclined  to  adopt  the  views  of  this  subject  presented  on  the 
part  of  the  defendants,  and  conclude  that  at  the  time  the  contract  was 
entered  into  by  the  council  then  acting  (May  3,  1871)  for  work  on  Com- 
merce street,  and  the  assessment  made  on  the  eighth  of  that  month  to 
pay  for  it,  the  power  or  authority  therebefore  existing  under  the  act  of 
1869,  to  sanction  such  action  of  the  council  was  abrogated  and  did  not 
exist ;  because  the  act  establishing  the  new  charter  was  approved  by 
the  Governor  as  we  have  seen  on  the  twenty-seventh  of  April,  1871, 
and  went  iuio  effect  from  and  after  its  passage.  The  council  denving 
its  powers  from  the  act  of  1869,  in  virtue  of  the  constitutional  provis- 
ion on  that  subject,  recognized  by  the  21st  section  of  the  new  charter, 
held  over  and  remained  in  office  until  the  organization  of  the  new 
council  to  be  appointed  under  the  new  charter;  but  it  was  from  and 
after  the  passage  of  the  act  of  twenty-seventh  April  shorn  of  the  pow- 
ers it  previously  possessed  under  the  law  of  1869.  From  and  after  the 
passage  of  the  act  of  twenty-seventh  April,  1871,  it  could  only  exer- 
cise the  powers  granted  under  that  act,  and  these  do  not  authorize  the 
contract  and  assessment  made  in  May,  1871. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 


r 
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No.  591. 
J.  J.  L.  Goodman  v.  J.  J.  Rayburn,  Executor. 

This  is  a  suit  against  an  estate  on  an  account  made  out  against  Joseph  Howell,  a  deceased 
person.  The  plaintiff,  by  his  own  testimony  and  by  that  of  another,  offered  to  prove 
Howell's  acknowledgment  that  he  owed  the  debt  and  that  he  promised  to  pay  it.  This 
testimony  was  objected  to  by  deiendant,  on  the  ground  that  such  acknowledgment  could 
only  be  established  by  %  ritten  evidence.  The  judge  a  quo  erred  in  receiving  such  testi- 
mony ;  neither  was  it  competent  for  plaintiff  to  prove  by  parol  the  credits  or  payments 
alleged  to  have  been  made  on  the  indebtedness. 

The  allegations  that  certain  items  of  the  account  sued  on  were  property  belonging  to  plaintiff 
and  sold  by  Howell,  who  retained  the  proceeds  without  accounting  for  them,  were 
attempted  to  be  sustained  not  by  any  written  evidence,  but  by  the  parol  evidence  of  the 
plaintiff  and  of  an  absent  party  who,  by  the  admission  of  defendant's  counsel,  would 
swear,  if  present,  that  Howell  acknowledged  the  correctness  of  the  account.  This  testi- 
mony should  have  been  excluded. 

Where  an  account  is  not  shown  to  be  a  stated  account,  and  is  to  be  regarded  as  an  open  one* 
it  is  prescribed  by  three  years. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.  Nuit  <&  Leonard,  for  plaintiff  and  appellee.  N.  0, 
Blanchardj  for  defendant  and  appellant. 

Taliaferro,  J.  Suit  is  brought  in  this  case  upon  an  open  account, 
showing  a  balance  due  of  $2113  96,  for  which  judgment  is  prayed  with 
legal  interest.  The  answer  is  a  general  denial  and  plea  of  prescription 
of  one,  two  and  three  years.  The  plaintiff  had  judgment  in  his  favor 
and  defendant  appealed. 

This  is  a  suit  against  an  estate ;  the  account  is  made  out  against  the 
estate  of  Joseph  Howell,  a  deceased  person.  The  plaintiff,  by  his 
own  testimony  and  that  of  another,  offered  to  prove  Howell's  acknowl- 
edgment that  he  owed  the  debt,  and  that  he  promised  to  pay  it.  This 
teatimony  was  objected  to  by  the  defendant  on  the  ground  that  such 
acknowledgment  could  only  be  established  by  written  evidence,  but 
the  parol  proof  being  received  the  defendant  reserved  a  bill  of  ezcep- 
tionp.  We  think  the  testimony  should  have  been  rejected.  Acts  of 
1858,  158;  C.  C.  2278;  26  An.  514;  25  An.  492;  24  An.  496.  Neither 
was  it  competent  for  plaintiff  to  prove  by  parol  the  credits  or  pay- 
ments alledged  to  have  been  made  on  the  indebtedness  claimed.  21 
An.  350;  23  An.  531,  549. 

Two  items  of  the  account,  one  under  date  of  September  5,  the  other 
of  November  8,  in  the  year  1865,  make  the  aggregate  sum  of  $1415; 
the  plaintiff  insists  that  to  this  extent,  the  account  sued  on  is  not  pre- 
scribed, because  those  items  were  for  property  belonging  to  plaintiff 
and  sold  by  Howell,  who  retained  the  proceeds  without  accounting  for 
them.  This  allegation  was  sustained  not  by  any  written  evidence, 
but  by  the  parol  evidence  of  the  plaintiff  and  of  an  absent  party  who, 
by  the  admission  of  defendant's  counsel,  would  swear,  if  present,  that 
Howell  acknowledged  the  correctness  of  the  account.  The  items  ag- 
gregSLMng  the  sum  of  $1415  as  aforesaid,  figure  as  constituting,  with 
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the  other  items,  one  account.  This  account  is  not  shown  to  be  a  stated 
account,  and  we  regard  it  as  an  open  account  and  prescribed  by  three 
years. 

The  bill  of  exceptions  was  well  taken.  The  testimony  objected  to 
should  have  been  excluded.  '         - 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  reversed.  It  is  further  ordered  that  there  be  judgment  in  favor 
of  the  defendant,  the  plaintiff  paying  costs  in  both  courts. 

Rehearing  refused. 


No.  602. 
Charles  McNabb  v.  Martin  Tallt  and  Duncan. 

A  bill  was  drawn  by  A.  Floumoy  to  his  own  order  upon  Thurmond  and  Hicks  and  Kartin 
Tally,  and  by  them  accepted  for  I11S5,  which  bill  was  indorsed  by  Banoan.  Thormond 
and  Hicks,  joint  acceptors  with  Tally,  paid  on  the  second  Febmary,  1871,  ono-balf  of  the 
amount  of  the  bill,  principal  and  interest  then  due,  and  were  released  from  further  lia- 
bility'by  the  plaintiff,  holder  of  the  bill.  He  now  claims  tram  defendants,  in  solido,  Mar- 
tin Tally,  as  acceptor,  and  Duncan  as  indorser,  the  remainder  due. 

The  defense,  on  the  part  of  Tally,  that  plaintiff  should  have  exhausted  his  legal  remedies 
against  the  drawer  and  the  accepters  Thurmond  and  Hicks,  is  not  tenable  under  the  roles 
of  the  law  merchant.  Tally  and  Thurmond  are  Jointly  bound  as  between  themselves, 
but  each  is  bound  to  the  holder  for  the  full  amount.  As  to  the  indorser,  Buncan,  he  is 
released  by  failure  to  serve  legal  notice  upon  him  of  the  protest  of  the  bill. 

APPEAL  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.  Egan,  Williamaon,  Wm.  H*  Wise,  for  plaintiff  and 
appellant.  D,  H,  CalUJuiin,  Duncan  and  Moncure,  tor  defendants  and 
appellees. 

Taliaferro,  J.  This  suit  is  brought  against  Martin  Tally  as  the 
accepter  and  James  W.  Duncan  as  the  indorser  of  a  bill  drawn' by  A. 
Flournoy,  Jr.,  to  his  own  order  upon  Thurmond  and  Hicks  and  Martin 
Tally,  and  by  them  accepted  for  $1125.  The  plaintiff  alleges  that 
Thurmond  and  Hicks,  joint  accepters  with  Tally,  paid  on  the  second 
February,  1871,  one-half  the  amount  of  the  bill,  principal  and  inter- 
est then  due^  and  that  he  released  them  from  further  liability.  He 
claims  from  the  defendants  in  solido  the  remainder  due. 

The  defendant,  Tally,  denies  any  indebtedness  to  the  plaintiff;  avers 
that  he  accepted  the  bill  for  the  accommodation  of  the  drawer,  a  fact 
well  known  to  him,  and  that  his  acceptance  and  indorsement  were 
subsequent  to  that  of  Thurmond  and  Hicks.  He  alleges  that  he  waa 
but  the  security  of  Flournoy  and  Thurmond  and  Hicks,  and  can  not 
be  held  liable  until  the  plaintiff  shall  have  exhausted  his  legal  reme- 
dies against  the  plaiatiff  and  the  accepters  Thurmond  and  Hicks. 

The  other  defendant,  Duncan^  answered,  denying  indebtedneaa  to 
the  plaintiff. 


Ji 


MONBOE,  JULy,  1875.  641 


f 


McNabl)  T.  Tall>  and  Danoan. 


Jadgment  was  rendered  in  favor  of  the  defendants  and  against  the 

plaintiiT,  and  he  appeals. 
The  case  must  be  determined  by  the  rules  of  the  law  merchant. 

Under  tifese  it  is  clear  tbe  defense  is  without  force.  Tally  and  Thur- 
mond are  jointly  bound  as  between  themselves,  but  each  bound  to  the 
holder  of  the  bill  for  the  full  amount.  Duncan,  the  indorser,  was  re- 
leased by  failure  to  serve  legal  notice  upon  him  of  the  protest  of  the 
bill. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  annulled  and  reversed.  It  is  further  ordered  that 
the  plaintiff  recover  from  the  defendant,  Martin  Tally,  five  hundred 
and  sixty-two  dollars  and  fifty  cents,  with  eight  per  cent,  interest 
thereon,  from  the  twentieth  of  December,  1870,  until  paid,  with  all 
costs  of  suit. 

Rehearing  refused. 


No.  603. 
A.  B.  Levisee  v.  Shreveport  Cixr  Railroad  Company. 

When  plaintiff  undertook  to  perform  for  the  company  a  eervice  not  strictly  within  the 
sphere  of  his  duties  as  President  thereof,  he  should  have  required  a  stipulation  for  re- 
muneration for  said  service,  if  he  expected  it  from  the  company.  He  was  the  president, 
acting  within  the  scope  of  his  authority  in  directing  the  construction  of  certain  works. 
Ha  had  no  right,  however,  to  employ  himself  as  a  master  builder  and  expect  a  good 
salary. 

In  regard  to  the  expenses  for  constructing  a  depot,  there  was  a  full  settlement  between 
plaintiff  and  defendant,  aud  if  plaintiff's  account  now  presented  is  valid,  it  should  have 
been  embraced  in  that  settlement,  there  being  no  allegation  of  error. 

APPEA.L  from  the  Tenth  Judicial  District  Court,  parish  of  Caddo. 
Looney,  J.  J,  B,  Slattery^  Wm,  A,  Seay,  for  plaintiff  and  appel- 
lant.   Egan  <&  WUe,  for  defendant  and  appellee. 

Wtlt,  J.  Plaintiff  appeaU  from  the  judgment  rejecting  his  de- 
mand, $750  for  five  months  services  rendered  by  him  in  superintending 
the  construction  of  a  railroad  depot  for  the  Shreveport  City  Railroad 
Company,  and  also  an  account  of  $20  for  tools  and  materials  furnished 
for  the  work.  The  plaintiff  was  the  president  of  the  company,  and 
the  corporation  promised  no  remuneration  for  his  services  in  directing 
the  construction  of  a  depot. 

He  was  in  no  sense  a  negotiorum  geetor,  and  there  was  no  implied 
contract  between  him  and  the  company.  He  was  the  president  acting 
within  the  scope  of  his  authority  in  directing  the  construction  of  the 
work.  He  had  no  right,  however,  to  employ  himself  as  a  master 
bailder,  and  expect  a  good  salary.  He  could  not  put  his  duty  as  presi- 
dent in  conflict  with  his  private  interest,  in  getting  a  good  situation 
41 
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aB  bailder  at  a  good  salary.  From  the  evidence,  we  are  satisfied  that 
when  the  company  aathorized  him  to  direct  the  construction  of  .the 
work  no  salary  as  master  builder  was  expected  to  be  paid^  When 
plaintiff  undertook  to  perform  for  the  company  a  service  not  strictly 
within  the  sphere  of  his  duties  as  president,  he  should  have  required  a 
stipulation  for  remuneration  for  said  service  if  he  expected  it  from  the 
company. 

In  regard  to  the  expenses  for  constructing  the  depot  there  was  a  fall 
settlement  between  plaintiff  and  defendants,  and  if  the  account  of 
$20  is  valid,  it  should  have  been  embraced  in  that  settlement,  there 
being  no  allegation  of  error  in  said  settlement. 

Judgment  affirmed. 


No.  530. 
W.  L.  Sp£>ars,  Liquidator  v,  Mrs.  J.  Spears,  Administratrix. 

As  the  plaintiff;  W.  L.  Spears,  resided  in  the  paridh  of  Claiborne,  and  coald  only  hare  been 
sued  there  on  claims  against  the  firm  of  Spears  &  Ramsey,  which  he  assumed  to  pay  at 
the  dissolution  of  said  firm,  the  defendant  had  the  right  to  set  up  the  reconvenUonal 
demand,  which  is  objected  to. 

Whether  the  plaintiff  owns  certain  claims  and  the  notes  attached  to  his  petition,  as  an  indi* 
Yidnal  or  as  a  liquidator,  is  a  matter  into  which  defendant  has  no  interest  to  inquire. 
The  same  is  applicable  to  the  claim  of  Ramsey,  who  was  a  member  of  the  partnership 
and  who  authorized  plaintiff  to  settle  and  liquidate  its  affairs.  Defendant  has  no  inter- 
est iu  asserting  the  rights  of  Ramsey.  It  is  sufficient  if  payment  to  plaintiff  will  protect 
defendant  trom  a  subsequent  demand  for  the  same  debt  by  Ramsey,  and  of  this  there 
can  be  no  doubt. 

APPEAL  from  the  Eleventh  Judicial  District  Court,  parish  of  UnioB. 
Trimble,  J.  J.  C.  Egan,  for  plaintiff  and  appellant.  O.  H.  ElUs 
and  Cohh  and  Ounby,  for  defendant  and  appellee. 

Wyly,  J.  Plaintiff  sues  the  defendant  on  an  account  for  $2096  82. 
Defendant  specifically  denied  items  of  this  account,  amounting  in  the 
aggregate  to  $1306  15,  and  pleaded  in  compensation  and  reconvention 
an  account  of  $1854  35,  praying  judgment  iu  her  favor  for  $1064  18. 
The  court  gave  judgment  for  plaintiff  for  thirteen  dollars  and  eighty- 
six  cents,  and  he  has  appealed. 

As  the  plaintiff  resided  in  the  parish  of  Claiborne,  and  could  only 
have  been  sued  there  on  claims  against  the  firm  of  Spears  &  Bamsey, 
which  he  assumed  to  pay  at  the  dissolution  of  said  firm,  the  defendant 
had  the  right  to  set  up  the  reconventional  demand. 

After  examining  the  evidence,  we  find  that  plaintiff  has  established 
his  demand  to  the  amount  of  $1910  90^  and  from  the  proof  we  ^t  the 
reconventional  demand  at  $1086  26,  exclusive  of  the  claim  for  rent  of 
the  dwelling  house,  defendant's  right  to  which  being  preserved  for  a 
separate  action. 
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The  items  aggregating  $542  68  are  not  properly  the  debts  of  third 
persons;  they  are  for  claims  belonging  to  plaintiff,  which  the  deceased, 
J.  P.  Spears,  collected  and  appropriated.  Whether  the  plaintiff  owns 
the  claim  for  $400  and  the  notes  attached  to  the  petition,  as  an  indi- 
Tidaal  or  as  liquidator,  is  a  matter  into  which  defendant  has  no  inter- 
est to  inquire.  And  the  same  remark  is  applicable  to  the  item  of  $1 18, 
which  defendant  says  is  the  property  of  Bamsey,  who  was  a  member 
of  the  partnership,  and  who  authorized  plaintiff  to  settle  and  liquidate 
its  affairs.  Ramsey  gave  the  suit  to  the  clerk  to  be  filed,  and  was 
present  at  the  trial.  Defendant  has  no  interest  in  asserting  the  rights 
of  Ramsey.  It  is  sufficient  if  payment  to  plaintiff  will  protect  defend- 
ant from  a  subsequent  demand  for  the  same  debt  by  Ramsey,  and  of 
this  there  can  be  no  doubt. 

The  item  of  $54  for  repairs  set  up  by  plaintiff  has  not  been  satisfac- 
torily established  against  the  defendant. 

It  is  therefore  ordered  that  the  judgment  herein  be  set  aside,  and  it 
is  decreed  that  plaintiff  recover  of  the  defendant  eight  hundred  and 
twenty-four  dollars  and  sixty-four  cents,  with  legal  interest  thereon 
irom  judicial  demand  and  all  costs. 

Rehearing  refused. 


No.  588. 
Sarah  L.  La  it  et  als.  v.  Succession  of  El^as  O'Neal. 

The  plaintiffiB,  as  heirs  of  Isaac  Lay,  buo  the  snccession  of  O'Neal  for  a  large  sum  to  be  paid 
in  the  coarse  of  admioistration  and  allege  in  substance  that  O'Neal  was  their  tutor  for 
many  years.    The  defendants  have  excepted  to  the  mode  of  action  and  to  the  Jurisdiction 
of  the  court.    The  Judge  a  quo  erred  in  overruling  the  exception. 
The  plalntifBs  should  have  called  upon  the  executrix  ol  the  deceased,  O'Neal,  to  file  an 
account  of  his  tutorship,  and  by  opposition  to  the  account,  should  have  raised  the 
issues  involving  its  correctness,  and  then  have  the  various  matters  In  contestation  duly 
proceeded  with  and  determined  in  their  regular  order,  and  the  tutor's  liability,  if  any, 
definitely  fixed  by  final  judgment  of  the  parish  court. 
Instead  of  this  proceeding,  the  plaintiffs  bring  suit  in  that  court  against  the  snccession  of 
O'Neal  for  an  arbitrary  amount,  which  they  fix  themselves  as  the  indebtedness  of  the 
tntor,  and  pray  judgment  against  the  snccession  ior  that  sum,  an  amount  far  above  the 
Jurisdiction  oi  that  court  in  a  direct  action  ior  a  specific  sum  of  money.    This  is  illegal, 
and  can  not  be  maintained. 

APPEAL  from  the  Parish  Court,  parish  of  Bossier.    Baker,  J.    J,  D. 
WaikinSf  for  plaintiffs  and  appellees.    J.  A,  Snider,  for  defendant 
and  appellant. 

Taxiaferro,  J.  The  plaintiffs,  as  heirs  of  Isaac  Lay,  sue  the  suc- 
cession of  O'Neal  for  $104,847  93,  to  be  paid  in  due  course  of  admin- 
istration. They  allege  in  substance  that  Elias  O'Neal  was  their  tutor 
for  many  years,  and  filed  before  his  death  eight  annual  accounts  of 
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his  administratioD.  The  defendant  excepted  to  the  foric  of  action 
iDStitnted  by  plaintiffs,  because  the  eight  annaal  accounts  filed  by  the 
tutor  had  been  duly  homologated  by  a  court  of  competent  jurisdiction, 
and  the  judgments  of  homologation  could  not  be  treated  as  absolate 
nullities,  but  must  be  avoided  by  direct  action.  Defendant  farther 
excepted  that  the  parish  court  had  no  jurisdiction  of  the  money  de- 
mand brought  by  the  plaintiffs  as  it  so  largely  exceeds  the  sum  of  five 
hundred  dollars. 

The  exception  was  overruled  and  the  court  proceeded  with  the  case. 
The  several  annual  accounts  homologated  as  aforesaid  were  disposed 
of  as  follows:  The  first  was  confirmed;  the  second,  third  and  fourth 
were  rejected  and  annulled ;  the  fifth  was  amended  by  greatly  redacing 
the  credits  claimed  by  the  tutor;  the  sixth  was  in  like  manner  amend- 
ed; the  seventh  and  eighth  were  annulled  and  amended  so  as  to  con- 
form to  the  amounts  previously  fixed  in  the  judgment  of  the  court 
now  rendered. 

Thirteen  thousand  thirty-four  dollars  and  ninety-two  cents  was  the 
sum  fixed  as  the  distributive  share  of  four  heirs,  subject  to  certain 
credits. 

Judgment  was  rendered  accordingly  and  defendants  have  appealed. 

We  think  the  exception  should  have  been  sustained.  Instead  of 
following  the  plain  provisions  of  article  998  of  the  Code  of  Practice, 
and  calling  upon  the  executrix  of  the  deceased  tutor  to  file  an  account 
of  the  tutorship  of  O'Neal,  and  by  opposition  to  the  account  raised 
issues  involving  its  correctness,  and  then  having  the  various  matters  in 
contestation  in  their  regular  order  duly  and  regularly  proceeded  with 
and  determined,  and  the  tutor's  liability,  if  any,  definitely  fixed  by 
final  judgment  of  the  parish  court,  the  plaintiffs  bring  suit  in  that 
court  against  the  succession  of  O'Neal  for  an  arbitrary  amount  whicli 
they  fix  themselves  as  the  indebtedness  of  the  tutor,  and  pray  judg- 
'ment  against  the  succession  for  that  sum,  an  amount  far  above  the 
jurisdiction  of  that  court  in  a  direct  action  for  a  specific  sum  of  money. 
We  regard  the  proceeding  in  this  case  as  irregular  and  not  in  con- 
formity with  law,  and  conclude  that  it  can  not  bo  maintained. 

It  is  therefore  ordered  that  the  judgment  of  the  parish  court  be 
annulled  and  reversed.  It  is  further  ordered  that  this  case  be  dis- 
missed at  plaintiffs'  costs,  without  prejudice  to  their  right  to  institute 
new  proceedings  on  their  demand. 
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No.  4476. 
MooRB,  Janny  &  Hyams  t'.  Louis  Lalaukie. 

The  Boretles  on  a  sospensive  appeal  bond  can  be  made  liable  wbere  execation  issaed  on 
certificate  of  tbe  non-flUoK  of  tbe  transcript  by  the  appellant  suid  the  money  could  not 
be  made  after  taking  necessary  steps  against  the  principal. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.  Saucier, 
J.  Labatt  i&  Aronif  for  plaintiffa  and  appelhints.  Oharvet  &  Du- 
planiier,  for  defendant  and  appellee. 

Wtly,  J.  In  this  case  the  question  is  whether  the  sureties  on  a  sus- 
pensive appeal  bond  can  be  made  liable  where  execution  issued  on 
certificate  of  non-filing  of  the  transcript  by  the  appellant,  and  the 
money  could  not  be  made  after  taking  necessary  steps  against  the 
principal. 

The  counsel  for  plaintiffs  suggest  that  it  is  a  new  question.  We 
find,  however,  the  precise  question  was  decided  by  this  court  in  the 
affirmative  in  the  case  of  Champonier  v,  Washington,  2  An.  1013. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  decreed  that  the  rule  herein  against  the  sureties  on. the  appeal  bond 
of  the  defendant  be  made  absolute  as  prayed  for,  with  costs. 
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No.  5801. 
The  City  op  Nbw  Orleans  v.  Pbople'»  Bank. 

The  only  qaostion  in  this  case  is,  whether  mnnicipal  taxes  for  1873  on  the  capital  stock  of 
the  People's  Bank  can  be  imposed*  It  must  be  answered  in  the  affirmatiye.  In  186S, 
when  the  defendant,  the  People's  Bank,  was  incorporated  nnder  the  act  of  the  fifteenth 
of  March,  1855,  entitled  an  act  to  establish  a  general  system  of  ft'ee  banking  in  tUi 
State,  the  statute  of  1857  exempting  free  banks  firom  municipal  taxation  bad  ben 
stricken  with  nullity  by  article  118  of  the  constitution  of  1868.  Such  exemption  formed, 
therefore,  no  part  of  the  contract  arising  from  the  act  of  incorporation. 

Defendant  contends  erroneously  that  there  is  no  statute  authorizing  the  municipal  taxation 
of  a  banking  institution,  and  that  the  ordinance  passed  by  the  city  without  the  sanction 
of  such  law  is  absoluteely  void. 

The  capital  of  a  bank  is  its  property  and  is  liable  to  taxation  unless  specially  exempt 

By  section  12  of  the  charter  of  1870,  the  city  of  JSTew  Orleans  is  authorised  and  required  to 
"  levy  an  equal  and  uniform  tax,  lor  the  purposes  of  this  act,  on  aU  property,  real  and  per- 
gonal, in  M\d  city."    *    *    * 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Eafo- 
kins,  J.    Samuel  P.  Blane,  ai^sistant  city  attorney,  for  plaintifTaod 

« 

appellee,  Braughn^  Buck  <&  BinheUpielf  for  defendant  and  appellant. 

Wylt,  J.  Defendant  appeals  from  the  judgment  in  favor  of  the 
city  of  New  Orleans  for  $6875  for  municipal  taxes  on  its  capital  stock 
for  1873. 

In  this  court  the  sole  question  is,  can  the  taxes  in  question  be  im- 
posed on  the  defendant,  a  bank  incorporated  in  December,  1869,  under 
the  act  of  fifteenth  March,  1855,  entitled  *'an  act  to  establish  a  generftl 
system  of  free  banking  in  the  State  of  Louisiana,"  in  view  of  the  act 
of  1857,  which  provides  ^*  that  fn)m  and  after  the  passage  of  this  act 
all  capital  employed  in  free  banking  in  this  State  shall  be  exempt 
from  municipal  taxation.'* 

The  precise  question  was  presented  in  the  case  of  the  same  plaintiff 
against  the  Bank  of  Lafayette,  and  in  May,  1875,  this  court  decided 
that  the  exemption  mentioned  in  the  act  of  1857  was  repugnant  to 
article  118  of  tlie  constitution  of  1868,  and  was  stricken  with  nullity 
thereby,  except  in  regard  to  free  banks  incorporated  prior  to  the 
adoption  of  said  constitutional  provision,  and  that  the  bank  of  Lafa- 
yette was  incorporated  subsequently.  In  J 869,  when  the  defendant, 
the  People's  Bank,  was  incorporated,  the  statute  of  1857  exempting 
free  banks  from  municipal  taxation  had  been  stricken  with  nullity  by 
the  constitutional  provi^ion  referred  to;  it  therelore  formed  no  part  of 
the  contract  arising  from  the  act  of  incorporation.  Defendant,  how- 
ever,  contends  there  is  no  State  law  authorizing  the  municipal  taxa- 
tion of  a  banking  institution,  and  that  the  ordinances  passed  by  the 
city  without  the  sanction  of  such  law  are  absolutely  void. 

The  capital  of  a  bank  is  its  property,  and  is  liable  to  taxation,  un- 
less specially  exempted. 

By  section  12  of  tlie  charter  of  1870  the  city  of  New  Orleans  is 
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aotborized  and  required  *'  to  levy  an  eqval  and  uniform  tax  for  the  par- 
poses  of  this  act,  on  all  property,  real  and  personal,  in  said  city."  *  •  • 

The  qaestion  of  a  commutation  tax,  argued  by  the  learned  counsel 
for  defendant,  is  not  in  this  case. 

The  State  never  contracted  with  defendant  on  the  subject  of  com- 
muting taxes. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5429. 

Mechanics'  and  Traders'  Bank  v,  Jesse  R.  Powell.     Jambs  £. 
ZuNTS  and  Samuel  R.  Bbrtron,  third  opponents. 

Powell  effected  a  four  mosths'  loan  with  the  New  Orleans  Banking  Association,  and  gave  as 
eollftteral  security  foar  notes,  with  mortgage  on  his  property.  On  the  maturity  of  the 
foar  months'  loan,  Powell,  not  having  money  to  pay  said  loan,  applied  to  Low  A  Lnd- 
wigson  for  a  loan  to  pay  the  bank,  which  was  famished  on  condition  that  the  twelve 
months*  notes  pledged  to  the  New  Orleans  Banking  Association  should  be  delivered  to 
them  as  collaterals  Powell's  debt  to  the  bank  was  paid  with  the  money  thus  borrowed 
and  the  collaterals  were  delivered  by  the  bank  to  Ludwigf»on,  who  pledged  them  to  the 
Mechanics'  and  Traders'  Bank,  plaintiff"  in  this  suit,  for  a  debt  of  Low  &  Ludwigaon. 

After  the  transac'ion  aforesaid  the  mortgage  righta  of  the  third  opponents  arose.  This 
court  thinks  that  the  third  opponents  erroneously  contend  that  the  payment  by  Powell 
of  the  four  months'  loan  extinguished  the  mortgage  given  to  secure  the  twelve  months' 
notes,  now  in  suit.  Practically,  the  original  debt  to  one  creditor  was  extinguished  by 
the  substitution  of  another  creditor,  upon  the  express  condition  that  the  security  should 
be  continued  as  it  then  existed.  It  was  clearly  not  the  purpose  or  intention  of  Powell  to 
extinguish  the  mortgage,  and  the  manner  in  which  the  evidence  thereot  was  delivered 
to  the  new  creditor  did  not  have  that  effect. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Lynchf 
J.  Uornor  c§  Benedict,  Randolph,  Singleton  <Sc  Browne,  ior  plaintiff 
and  appellee.  Bohert  H.  Marr,  tor  James  £.  Zunts,  third  opponent  and 
appellant.  James  Lingan,  for  Samuel  R.  Bertron,  third  opponent  and 
appellant. 

HoTTEifL,  J.  The  plaintiff,  as  holder  and  owner  of  several' mortgage 
notes,  made  by  the  defendant,  sold  the  property  under  a  writ  of  seiz- 
ure and  sale,  and  the  third  opponents  claimed  the  proceeds  by  prefer- 
ence to  satisfy  judicial  mortgages  held  by  them. 

The  material  facts  are  as  follows :  In  November,  1869,  defendant, 
Powell,  effected  a  four  months'  loan  for  $20,000  with  the  New  Orleans 
Banking  Association,  and  gave  as  collateral  security  four  notes  at 
twelve  mouths'  from  that  time,  secured  by  mortgage  on  property  of 
Powell.  At  the  maturity  of  the  loan  at  four  months,  Powell,  not 
having  tbe  money  to  pay,  applied,  through  an  agent,  to  Low  &  Lud- 
wigaon for  a  loan  to  pay  the  bank,  which  was  furnished  upon  condition 
that  tbe  mortgage  notes  then  pledged  to  the  bank  be  delivered  to  them 
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as  collaterals.  The  agent  of  Powell,  with  the  money  obtained  from 
Low  &  LadwigBon,  paid  the  four  months'  loan  and  demanded  the  col- 
laterals for  the  purpose  of  delivering  them,  as  promised,  to  Low  & 
Lndwigson ;  bat  the  president  of  the  Banking  Association,  being  of 
opinion  that  if  said  notes  went  into  the  hands  of  the  maker,  as  re- 
quested, they  would  be  extinguished,  refused  to  give  them  up  and  sent 
for  Lndwigson  to  come  and  get  them,  which  he  did,  and  afterwards 
pledged  them  to  the  plaintiff  bank  for  a  debt  of  Low  &  LudwigsoD. 
After  these  transactions  the  mortgage  rights  of  the  third  opponents 
arose,  and  they  contend  that  the  payment  by  Powell  of  the  four  months' 
loan  extinguished  the  mortgage  given  to  secnre  the  twelve  months' 
notes  now  in  suit. 

We  think  not.  The  agreement  between  Low  &  Ludwigson,  who 
furnished  the  means  to  extinguish  the  four  months'  loan,  was  that  the 
mortgage  notes  should  be  transferred  to  them  as  coUaterj^l  security  for 
the  advance.  Practically,  they  simply  agreed  to  take  the  place  of  the 
original  lender,  and  the  oiiginal  debt  was  extinguished,  as  to  the  cred- 
itor, by  the  substitution  of  another  creditor,  upon  the  express  condition 
that  the  security  should  be  continned  as  it  then  existed.  It  was  clearly 
not  the  purpoee  or  intention  ot  Powell  to  extinguish  the  mortgage,  and 
the  manner  in  which  the  evidence  thereof  was  delivered  to  the  new 
creditors  did  not  have  that  effect.  The  same  doctrine  was  enforced  in 
the  succession  of  Dolhonde,  21  An.  5. 

Judgment  affirmed. 

Rehearing  refused. 


No.  5803. 

City  op  New  Orleans  v.  Metropolitan  Loan,  Savings  and  Pledge 

Bank. 

The  defendant  bank  having  been  incorporated  since  the  adoption  of  the  constitution  of  1868, 
there  is  no  contract  between  it  and  the  State  under  previous  laws  on  the  exemption  from 
taxation,  and  there  is  no  conflict  with  the  constitntion  in  levying  the  present  tax. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Hare- 
Jcins,  J.    Samuel  P.  Blanc,  assistant  city  attorney,  for  plaintiff  and 
appellee.     Bravghn,  Buck  <&  Dinkelspiel,  for  defendant  and  appellant. 
Howell,  J.     The  defendant  bank  being  sued  for  a  municipal  tax  on 
its  capital,  objects — 

First — That  it  is  a  free  bank  under  the  lawef,  and  as  such  its  capital 
is  exempt  from  such  tax.     This  point  was  decided  adversely  to  this 
position  ID  the  cape  of  the  City  v.  Bank  of  Lafayette,  not  reported. 
Second — The  capital  of  the  bank  is  the  property  of  individuals,  and 
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as  saoh  already  taxed.    The  record  does  not  coDtain  proof  of  this  fact. 

Third — The  assessment  is  erroneous  and  excessive.  The  record  also 
fails  to  show  this. 

Fourth — Any  pretended  law  by  which  the  city  assumes  to  tax  free 
banks  is  unconstitutional. 

The  defendant  bank  having  been  incorporated  since  the  adoption  of 
the  constitution  of  1868,  there  is  no  contract  between  it  and  the  State 
ander  previous  laws  on  the  subject,  and  there  is  no  conflict  in  the 
levying  of  the  tax  with  the  constitution  in  this  respect  or  any  other 
that  we  can  discover. 

Fifth — The  payment  of  ten  per  cent,  of  the  proceeds  of  unredeemed 
pledges  into  the  hands  of  the  trustee  of  the  Metropolitan  Police  Dis- 
trict is  declared  not  to  be  a  commutation  of  taxes. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4876. 
E.  B.  Benton  v.  F.  C.  Mahan. 

The  appellant  will  not  lose  his  right  to  appeal  because  his  surety  on  the  appeal  bond  has 
become  insolvent,  and  in  such  case  il  is  the  duty  of  tho  court  to  allow  a  sufllcieut  surety 
to  le  substituted.  This  is  procisoly  what  the  court  below  has  done.  It  allowed  appel- 
lant to  give  new  security  withiu  ten  days  after  the  trial  of  the  rule  which  decided  the 
insolvency  of  the  surety  on  the  bond. 

Appellant,  who  refuses  to  comply  with  this  order  and  to  substitute  a  new  surety,  has  no  right 
to  expect  this  court  to  refuse  to  dismiss  his  appeal. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.  Cullom, 
J.  Jury  trial.  Hays  de  New,  for  plaintiff  and  appellee.  J,  8. 
Bartlette,  for  E.  E.  Chubbnck,  subrogated  to  plaintiff.  M,  A,  Dooley, 
John  Bay,  for  defendant  and  appellant,  and  F»  0.  Mahan,  io  propria 
persona, 

Wtly,  J.  In  January,  1875,  appellee  took  a  rule,  in  the  court 
below,  on  the  appellant  requiring  him  to  furnish  new  securify  on  the 
appeal  bond,  the  surety  given  by  appellant  having  become  insolvent. 
At  the  trial  of  this  rule,  the  court  decided  that  the  surety  was  insolvent 
and  ordered  appellant  to  furnish  new  security  within  ten  days,  or  the 
appeal  would  be  set  aside.     This  the  appellant  has  failed  to  do. 

Appellee,  therefore,  now  moves  this  court  to  dismiss  this  appeal  be- 
cause appellant  has  failed  to  furnish  an  appeal  bond  as  required  by 
law.  In  the  answer  which  appellant  has  filed  to  this  motion,  he  allegrs 
that  the  transcript  of  appeal  was  filed  In  this  court  November  13,  1873 ; 
that  the  surety  on  the  suspensive  appeal  bond  was  declared  insolvent 
on  March  17,  1875,  subsequent  to  the  filing  of  the  appeal,  and  that 
such  insolvency  is  no  cause  to  dismiss  the  appeal,  but  it  is  merely  a 
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groaod  for  issuing  execution.  Id  support  of  tbis  position  he  cites  the 
case  of  Gray,  Macmurdo  &  Co.  v.  Lowe  &  Pattison,  9  An.  478. 

That  case  decides  merely  that  appellant  will  not  lose  his  right  to 
appeal  because  his  surety  on  the  appeal  bond  has  become  insolvent, 
and  in  such  case  it  is  the  duty  of  the  court  to  allow  a  sufficient  surety 
to  be  substituted.  This  is  precisely  what  the  court  below  has  done. 
It  allowed  appellant  to  give  new  security  within  ten  days  after  the 
trial  of  the  rule  which  decided  the  insolvency  of  the  surety  on  the 
bond. 

Appellant,  who  refuses  to  comply  with  this  order  and  substitute  a 
new  surety,  has  no  right  to  expect  this  court  to  refuse  to  dismiss  his 
appeal.  An  appeal  with  an  insolvent  surety  is  virtually  an  appeal 
with  no  surety,  and  this  the  law  does  not  authorize. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed  at  the 
cost  of  appellant. 

Rehearing  refused. 


No.  5814. 
City  of  New  Orleans  v.  E.  V.  Passman  et  als. 

The  duties  of  the  defendant,  while  acting  in  his  official  capacity  of  wharfinger  was  fixed  hy 
law.  Compensation  is  an  equitable  remedy,  and  never  takes  place  when  it  would  be 
against  good  conscience.  This  case  is  similar  to  the  case  of  city  of  New  Orleans  v.  Fln- 
nerty  et  al.,  previously  decided,  and  must  be  controlled  by  the  principles  therein  an* 
nounced.  * 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.     ITaw- 
hinSf  J.    Samuel  P.  BlanOf  assistarUt  city  attorney,  for  plaintiff  and 
appellee.     Cotton  <&  Levy,  for  defendant  and  appellant. 

LuDBLiNG,  C.  J.  This  is  a  suit  against  £.  V.  Passman,  late  deputy 
wharfinger  of  the  First  District  of  New  Orleans,  and  his  sureties,  for 
$1409  55,  with  legal  interest  from  eleventh  November,  1874,  being  for 
moneys  collected  by  him  in  his  official  capacity  for  the  plaintiff.  The 
defense  is  that  the  city  owed  him  a  like  amount  for  services  rendered, 
and  that  the  claim  of  the  city  against  him  has  been  extinguished  by 
compensation.  The  duties  of  the  defendant,  while  acting  in  hisoffi* 
cial  capacity  aforesaid  was  fixed  by  law.  See  city  charter,  act  No.  7 
of  1870,  sec.  50.  See  also  ordinance  No.  857,  Administration  Series. 
*^  Compeusation  is  an  equitable  remedy,  and  never  takes  place  where 
it  would  be  against  good  conscience.''  7  An.  46,  53;  11  An.  73. 
Tbis  case  is  similar  to  the  case  of  city  of  New  Orleans  i;.  Finnerty  et 
al.  recently  decided,  and'  must  be  controlled  by  the  principles  therein 
announced. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeal. 
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No.  4035. 

BoGABT  Shall  v.  P.  H.  Foley  and  W.  B,  Conger,  Testamentary 

Ezecators  of  Wilhelhus  Bogart. 

The  pUUntiff  saea  to  recover  ft'om  defendants,  testamentary  executors  of  Wllhelmns  Bogart, 
a  certain  snm  of  money,  which,  whilst  plaintiff  was  a  minor,  said  Bogart,  acting  in  the 
capacity  of  under  tutor,  had  under  his  control  and  management.  After  becoming  of 
age.  plaintiff  reoeived,  in  settlement  with  Bogart,  certain  promissory  notes  and  com- 
mercial pupers  in  which  Bogart  had  invested  plaintiff's  funds  in  1860,  and  of  which  a 
considerable  portion  subsequentiy  turned  out  to  be  worthless.  After  having  kept  the 
aforesaid  obligations  until  1871,  a  i>eriod  of  seven  years,  and  after  prescription  has  ac- 
crued, he  now  tenders  them  back  on  the  ground  of  his  having  been  induced  to  receive 
them  in  settlement  by  fraudulent  misrepresentations. 

If  Mid  obligations  and  commercial  papers  were  worthless  at  the  time  he  received  them, 
plaintiff  must  have  become  acquainted  with  that  fact  not  long  after,  and  mij^ht  have  used 
more  dUigenoe  in  seeking  redress,  when  it  was  in  his  power  to  put  the  other  party  in 
the  same  situation  he  was  in  when  delivering  the  assets  to  plaintiff.  Therefttre  by  his 
own  laches  the  plaintiff  has  foregone  the  right  he  originally  had  to  exact  from  the  man- 
ager ol  his  affiedrs  a  rigid  accountability. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.     Duvig^ 
neaud,  J.    John  Bay^  Semmes  d:  Mott,  for  plaintiff  and  appellee. 
Eunton  d  Orover,  Johnson  d  Denis^  for  defendants  and  appellants. 

Taliaferro,  J^    The  plaintiff  seeks  to  recover  from  the  testament- 
ary executors  of  the  decedent,  the  sum  of  thirty-five  thousand  dollars, 
with  interest  at  eight  per  cent,  per  annum  from  nineteenth  of  Novem- 
ber, 1858,  being,  as  he  alleges,  for  money  inherited  by  him  during  his 
minority  from  the  successions  of  liis  father  and  his  grandmother,  and 
which  went  into  the  possession  and  under  the  control  of  WilhelmuB 
Bogart,  who  was  undertutor  to  plaintiff,  his  said  grandmother,  up  to 
the  time  of  her  death,  having  been  his  tutrix.    He  alleges  that,  after 
he  became  of  age,  the  said  Bogart  presented  to  him  as  his  estate  certain 
notes  and  commercial  paper,  in  which  he  informed  plaintiff  his  funds 
had  been  invested ;  that  he  received  in  error  these  notes^  which  for 
the  most  part  were  against  insolvent  parties  and  proved  of  no  value 
to  him.    He  seeks  relief  in  this  action  from  this  alleged  fraud  prac- 
ticed upon  him  by  his  former  under  tutor  and  prays  judgment  against 
his  succession  for  the  amount  claimed. 

The  defendants  filed  the  plea  of  res  judicata,  relying  upon  a  judg- 
ment of  the  Second  District  Court  rendered  in  January,  1870,  homolo- 
gating their  final  account  as  executors  and  ordering  the  entire  e«itate 
of  Wilhelmus  Bogart  to  be  distributed  in  accordance  therewith  ;  they 
allege  that  the  plaintiff  is  bound  and  estopped  by  this  judgment  from 
proceedings  in  this  suit.  They  plead  the  prescription  of  one,  two, 
three,  four  and  five  years,  and  that  plaintiff  discloses  no  cause  of 
action.  The  exception  being  overruled,  the  defendant^),  reserving  their 
pleas,  answered  that  they  owe  the  plaintiff  nothing;  that  the  entire 
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estate  of  Wilhelmas  Bogart  has  been  distributed  by  tbem  in  conformity 
with  the  provisions  of  the  will  of  said  Bogart,  under  a  judgment  and 
decree  of  the  proper  court  homologating  tlie  final  account  of  the  execu- 
tors, and  that  there  is  no  property  in  their  hands  belonging  to  the 
succession  with  which  to  pay  its  debts,  if  any  exist  against  it. 

There  was  judgment  rendered  in  favor  of  the  plaintiff  for  $26,080  26, 
with  five  per  cent,  interest  thereon  from  the  sixteenth  of  January,  1860, 
until  paid,  les8  certain  amounts  detailed  in  the  judgment.  The  defend- 
ants appealed. 

It  appears  by  the  evidence  that  Wilhelmus  Bogart  had  under  his 
control  a  large  sum  of  money  belonging  to  the  minor,  which  he  invested 
in  commercial  paper  about  the  year  1860,  before  the  commencement  of 
the  late  war.  At  the  time  of  the  investment  these  securities  were 
doubtless  good,  and  there  were  reasons  to  suppose  the  investment  was 
one  advantageous  to  the  then  minor.  In  1864,  after  the  plaintiff  had 
attained  his  majority  he  had  a  settlement  with  Bogart  and  received 
these  notes  and  obligations  as  his  estate  or  property,  and  received 
likewise  in  money  $1443.  This  was  in  June,  1864.  He  kept  these 
papers,  or  such  of  them  as  he  failed  to  collect,  until  the  time  of  filing 
this  suit  in  November,  1871,  a  period  of  more  than  seven  years,  and 
now  fines  the  executors  of  Bogart  to  recover  from  them  the  sura  of 
$35,000,  with  eight  per  cent,  per  annum  interest  from  the  nineteenth 
of  November,  1858,  on  the  ground  of  fraud  practiced  upon  him  b 
Bogart  and  by  inducing  him  by  misrepresentations  that  the  notes  an 
obligations  were  his  property.  He  alleges  in  his  petition  that  he  now 
tenders  these  notes  and  obligations  back ;  but  of  what  avail  to  the 
defendants  would  be  the  tender  to  return  the  notes  after  the  plaintiff 
held  them  until  tliey  were  prescribed  ?  He  did  collect  from  these 
assets  by  his  own  showing  $11,245.  If,  as  he  asserts,  they  were  worth- 
less when  he  received  them,  he  must  have  become  acquainted  with 
that  fact  at  no  great  period  of  time  afterward,  and  might  have  nsed 
more  diligence  in  seeking  redress,  and  when  it  wa^  in  his  power  to 
put  the  other  party  in  the  same  situation  he  was  in  when  he  delivered 
the  assets  to  tlie  plaintiff.  Bogart*s  liabilities  were  none  the  les^s  than 
if  he  had  been  tutor,  although  he  was  not  even  undertutor  after  the 
expiration  of  the  tutorship  by  tlie  decease  of  the  plaintiff's  grand- 
mother, and  it  was  in  the  power  of  the  plaintiff  within  a  proper  and 
reasonable  time  to  have  held  him  to  these  liabilities;  but  we  conclude 
that  by  his  own  laches  the  plaintiff  has  foregone  the  right  he  origin- 
ally had  to  exact  from  the  manager  of  his  affairs  a  rigid  accountability. 
The  conclusion  we  have  reached  renders  *it  unnecessary  to  pass  upon 
the  defendants^  exception. 

It  is  therefore  ordered  thtit  the  judgment  appealed  from  be  annnlled. 


I 
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avoided  and  revereed.    It  is  farther  ordered  that  there  be  judgment 
in  favor  of  the  defendants,  the  plaintiff'  paying  costs  in  both  conrts^ 

On  Rehearing. 

The  re-examination  of  this  case  presents  nothing  that  induces  us  to 
change  the  judgment  rendered  on  the  first  hearing.  It  may  be  that 
some  of  the  securities  were  not  prescribed  when  the  plaintiff  brought 
his  snit  against  the  executors.  No  offer  was  made  by  him  to  return 
aoy  of  them,  and  it  was  not  until  a  year  elapsed  after  he  was  made 
acquainted  with  his  rights  by  his  legal  advisers  that  he  set  up  his  de- 
mand. 

It  is  ordered  that  the  decree  rendered  in  the  case  remain  unaltered. 


No.  4454. 
Henry  Talmadge  v,  John  Williams  &  Sons. 

On  the  faith  of  a  letter  of  credit  ij^iven  to  them  by  defendants  for  $5000,  Fish  &  Batler  pro- 
cared  the  discount  of  a  dralt  of  $3500,  aud  sometime  afterward  one  of  $1500,  from  plain- 
tiff, a  banker  in  New  York.  On  defendants  being  sued  for  payment  of  the  latt-er  draft, 
they  rely  on  a  defense  which  is  merely  technical.  A  letter  of  credit  must  be  interpreted 
and  effeot  given  to  it  accdrding  to  the  real  Intention  of  the  parties.  In  accomplishing 
that  object,  it  was  immaterial  whether  the  drafts  were  drawn  by  Fish  Sc  Butler  in 
fayor  of  their  respectiTe  creditors  as  required  in  the  letter  of  credit,  or  in  favor  of  the 
drawers  themselves,  to  settle  with  said  creditors,  as  intended,  and  as  they  did. 

Both  drafts  were  drawn  aliko,  and  when  John  Williams  &  Sons  accepted  and  paid  the  first 
one  for  $3500,  they  thereby  conceded  there  was  no  objection  to  the  form  or  wording  of 
the  instrument,  and  they  interpreted  the  letter  of  credit  as  the  drawers  did,  and  as  this 
court  does. 

APPEAL  from  the  Sixth  District  Court,  parish  of  Orleans.     Oooley, 
J.     Qihaon  dt  Austin,  for  plaintiff  and  appellee.     Clark,  JBayne  <& 
BenshaWj  for  defendants  and  appellants. 

Wyly,  J.  On  tenth  September,  1870,  defendants  gave  Fish  & 
Butler,  merchants  of  Arkansas,  the  following  letter  of  credit,  to  be 
used  in  New  York : 

"  Gentlemen,  you  are  authorized  to  draw  on  us  to  the  order  of  such 
persons  in  New  York  as  you  may  be  indebted  to,  or  wish  to  purchase 
goods  from,  to  the  extent  of  five  thousand  dollars,  in  such  sums  as  may 
suit  year  convenience,  payable  on  tenth  March  next,  and  your  drafts 
will  be  honored  on  presentation  and  paid  at  maturity. 

"Very  respectfully,  JOHN  WILLIAMS  &  SONS." 

Instead  of  drawing  in  favor  of  their  creditors  for  the  sums  due  them 
respectively,  Fish  &  Butler  found  it  more  desirable  to  draw  the  time 
drafts,  payable  to  their  own  order,  have  them  discounted  and  use  the 
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proceeds  for  the  parpose  cod  tern  plated  by  themselves  and  John  Wil- 
liams &  Sous. 

Accordingly,  on  twenty-nintlj  September,  1870,  they  procured  the 
discount  of  a  draft  of  (3500  from  plaintiff,  a  banker  of  New  York,  on 
the  faith  of  the  letter  of  credit,  and  on  third  day  of  October,  1870, 
obtained  from  the  same  party  the  discount  of  another  draft  fer  $1500. 
The  proceeds  of  these  drafts  were  used  by  Fish  &  Butler  in  the  pay- 
ment of  their  debts  or  in  the  purchase  of  goods.  Both  were  drawn 
payable  to  the  order  of  the  drawers,  and  were  discounted  by  plaintiff. 
The  draft  for  $3500,  the  first  one,  was  dul^  honored  and  paid,  the 
other  for  $1500  was  dishonored. 

This  suit  was  brought  to  compel  the  defendants  John  Williams  & 
Sons  to  pay  the  draft  of  $1500. 

The  defense  in  this  court  is,  the  draft  does  not  conform  to  the  condi- 
tion of  the  letter  of  credit  in  this,  the  draft  Vas  not  drawn  in  favor  of 
a  creditor  of  the  drawers,  but  to  their  own  order,  and  plaintiff  who 
discounted  it  was  not  a  creditor. 

The  defense  is  too  technical.  That  the  credit  given  Fish  &  Butler 
by  John  Williams  &  Sons  was  used  for  the  purpose  contemplated  by 
the  parties  there  can  be  doubt.  The  object  was  that  Fish  &  Butler 
might  draw  on  John  Williams  &  Sons  for  five  thousand  dollars  in  such 
sums  as  migtit  suit  their  convenience,  payable  on  tenth  March,  1871, 
in  order  to  aid  them  in  settling  with  their  creditors  and  to  purchase  a 
stock  of  goods. 

In  accomplishing  that  object  it  was  immaterial  whether  the  drafts 
were  drawn  in  favor  6f  the  respective  creditors  or  in  favor  of  the 
drawers  themselves. 

The  letter  of  credit  must  be  interpreted  and  effect  given  to  it  ac- 
cording to  the  real  intention  of  the  parties.  Both  drafts  were  drawn 
alike,  and  when  John  Williams  &  Sons  accepted  and  paid  the  first  one 
for  $3500,  they  thereby  conceded  there  was  no  objection  to  the  form  or 
wording  of  the  instrument,  and  they  interpreted  the  letter  of  credit 
as  the  drawers  did  and  as  we  do. 

It  is  therefore  ordered  that  the  judgment  herein  in  favor  of  plaintiff 
be  affirmed  with  costs. 


Howell,  J.,  dissenting.  The  plaintiff  seeks  to  make  defendants 
liable  for  the  amount  of  a  draft  drawn  by  Fish  &  Butler  on  them, 
which  they  refused  to  accept.    The  action  is  based  on  the  following 

letter  * 

'*  New  Orleans,  September  10, 1870. 

''Messrs.  Fi«h  &  Butler,  Pine  Bluff: 
''  Qentlemen — ^You  are  authorized  to  draw  on  us  to  the  order  of  bqoIl 
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persoDB  in  New  York  as  you  may  be  indebted  to  or  wish  to  purchase 
goods  from,  to  the  extent  of  five  thousand  dollars  in  snch  sums  as  may 
suit  your  convenience,  payable  on  tenth  March  next,  and  your  drafts 
will  be  honored  on  presentation  and  paid  at  maturity. 

'*  Very  respectfully,  JOHN  WILLIAMS  &  SONS." 

Upon  this  letter  Fish  &  Butler  drew  two  drafts  in  New  York  to 
their  own  order,  discounted  them  with  the  plaintiff  and  used  most  of 
the  funds  in  paying  their  creditors  and  buying  goods  in  said  city. 
One  of  the  drafts  was  accepted  and  paid,  but  acceptance  of  the  other 
was  refused,  and  this  suit  is  resisted  on  the  ground  that  it  was  not 
drawn  in  accordance  with  the  conditions  of  the  letter  of  credit,  that 
is,  not  drawn  to  the  order  of  persons  whom  the  drawers  owed,  or  from 
whom  they  purchased  at  the  time. 

It  is  contended  on  behalf  of  plaintiff  that  defendants  having  ac- 
cepted and  paid  one  of  the  drafts,  they  placed  a  construction  on  the 
letter  which  bound  them  to  honor  the  second.  Had  the  second  draft 
been  given  to  and  received  by  plaintiff  after  knowledge  that  the  first 
was  accepted,  this  position  would  be  true;  but  the  evidence  shows 
that  it  was  not  presented  to  defendants  for  acceptance  until  some  time 
after  the  first  had  been  accepted,  and  hence  plaintiff  could  not  have 
been  influenced  by  that  act  of  the  defendants  in  discounting  the 
second  draft. 

We  are  of  opinion  that  the  defendants  were  justified  in  their  refusal. 
Letters  of  credit  are  not  to  be  enlarged  or  varied  by  the  bearers  of 
them,  but  are  to  be  followed  strictly  in  all  material  points  and  con- 
ditions.' The  defendants  were,  willing  to  bind  themselves  in  a  specific 
manner  for  the  benefit  of  their  correspondents  for  reasons  satisfactory 
to  themselves,  and  some  of  which  may  readily  be  surmised. 

Drafts  to  the  order  of  and  indorsed  by  the  merchants  from  whom 
goods  had  been  or  might  be  purchased,  would  bear  the  obligation  or 
endorsement  of  the  payees,  and  bear  evidence  that  they  had  been 
used  for  the  purpose  for  which  the  credit  had  been  extended.  The 
draft  in  suit  was  drawn  to  the  order  of  the  holders  of  the  letter  and 
endorsed  by  the  plaintiff  only  for  collection,  and  the  evidence  shows 
that  aome  of  its  proceeds  at  least  did  not  go  for  the  payment  of  goods 
as  designed  by  the  defendants.  This  form  of  using  the  letter  would 
enable  the  parties  to  divert  the  whole  proceeds  of  the  drafts. 

The  doctrine  of  strict  conformity  to  all  the  material  conditions  of 
a  letter  of  credit  was  established  very  early  in  the  jurisprudence  of 
this  country.  I  have  not  found  any  authority  to  the  contrary.  See  % 
Wbeaton,  66 ;  1  Peters  283 ;  4  Peters  121 ;  2  Story  241 ;  16  La.  499. 

Rehearing  refused. 
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No.  5765. 
CiTT  OF  New  Orleans  v.  Globe  Mutual  Life  Insurance  Compant. 

The  city  of  New  Orleans,  by  a  special  act  No.  73,  April  96,  1872,  is  declared  not  to  be 
restrained  in  requiring  a  license  from  the  Insuranoe  Companies  within  her  boundaries, 
by  either  the  act  No.  42,  March  3, 1871,  or  act  No.  14,  March  8.  1872,  which  provided  for 
the  general  revenne  of  the  State,  and  on  which  defendant  relies  in  the  suit  institated 
against  it  by  the  city  of  New  Orleans  for  the  recovery  of  a  license  tax. 

APPEAL  from  the  Saperior  District  Coart,  parish  of  Orleans.     jETaw- 
kinSf  J.     Samuel  P.  Blane,  assistant  city  attorney,  for  plaintiff  and 
appellant.     Samuel  L,  <&  0.  L.  Walker,  for  defendant  and  appellee. 

Morgan,  J.  The  city  sues  the  defendant  for  three  hundred  dollars 
license  tax.  The  defense  is  that  by  the  third  section  ot  the  act  No.  42 
of  March  3,  1871,  paragraph  15,  ''no  insurance  company,  whose 
license  tax  shall  be  one  thousand  dollars,  shall  be  liable  to  any  as- 
sessment throughout  the  State,  other  than  that  imposed  by  this  article 
and  by  section  6  of  this  act."  The  sixth  section  provides  that  "  from 
every  insurer  or  insurance  company  transacting  an  insurance  business 
in  this  State,  there  shall  be  collected,  in  addition  to  the  license  in 
such  cases  hereinbefore  provided  for,  an  annual  tax  of  one  per  centum 
upon  the  gross  amount  of  the  premiums  earned  each  year  from  policies 
issued  through  agencies  in  this  State." 

Paragraph  15  of  sec.  1  ot  act  14  of  fifth  March,  1872,  enacts  that  no 
insurance  company  whose  license  tax  shall  be  one  thousand  dollars 
shall  be  liable  to  any  other  assessment,  State,  parish  or  municipal, 
throughout  the  State,  other  than  that  imposed  by  this  article  and  by 
section  six  of  this  act."  Section  six  of  this  act  simply  ordains  that 
the  act  shall  take  effect  from  apd  after  its  passage. 

If  these  laws  stood  alone,  there  would  be  little  room  for  interpreta> 
tion.  Judgment  would  necessarily  be  for  the  defendant.  But  we  are 
reminded  by  the  counsel  for  the  city  that  the  last  act  under  which  de- 
fendant claims  exemption  is  the  act  which  provided  a  general  revenue 
of  the  State,  and  was  approved  on  eighth  March,  1872,  and  that  on  the 
twenty- sixth  April  of  the  same  year,  the  Legislature  in  act  No.  73 
declared  that  "  no  provision  in  any  general  law  of  the  State  limiting 
the  power  of  taxation  by  the  several  cities,  towns,  parishes  and  other 
corporations,  shall  be  held  to  apply  to  the  taxes  of  the  city  of  New 
Orleans  herein  or  otherwise  specially  authorized  to  be  levied."  This 
is  a  special  statute,  and  it  authorizes  among  other  things  the  levy  of  a 
tax  for  the  support  of  the  city  government. 

It  is  not  disputed  that  the  defendant  is  protected  only  by  the  statute 
of  the  fifth  of  March,  1872.  It  seems  to  us  clear  that  the  section  of 
that  act  which  is  relied  upon  is  controlled  by  the  sixteenth  section  of 
the  act  No.  73^  1872  which  expressly  declares  that  no  provision  in  any 
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general  law  of  the  State  limiting  the  power  of  taxation  by  the  seyeral 
oitieB,  towDB,  parishes  and  other  corporations  shall  be  held  to  apply  to 
the  taxes  of  the  eity  of  New  Orleans,  which  were  therein  or  otherwise 
Bpeeially  authorized  to  be  levied.  In  the  case  of  the  City  v.  Salaman- 
der Insurance  Company,  25  Au.  650,  the  question  as  to  the  liability  of 
the  company  for  a  license  tax  was  not  before  us. 

It  is  therefore  ordered,  a^ndged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  there 
be  judgment  in  favor  of  the  plaintiff  and  against  the  Globe  Mutual 
Life  Insurance  Company  for  the  sum  of  three  hundred  dollars  license 
tax,  with  five  per  cent  interest  thereon  from  the  first  of  May,  1872, 
until  paid,  with  lien  and  privilege  according  to  law,  and  that  the  in- 
junctioD  obtained  against  them  be  reinstated  and  made  perpetual ;  the 
costs  to  be  borne  by  the  defendants. 


No.  5886. 

Albin  Hocherbau  v.  Charles  P.  Bobb,  individually  and  as  Testa- 
mentary Executor,  et  al. 

The  qneetion  in  this  inetance  is  whether  certain  articles  found  on  a  mortgaged  tract  of  land, 
seised  and  sold  by  plaintiff  and  a^jadioated  to  him  as  part  of  tbe  mortgaged  p'Toperty, 
were  covered  by  said  mortgage,  and  in  that  case  whether  they  could  be  afterwards 
seized,  advertised  and  sold  by  defendant  individually  and  as  testamentary  executor  of 
the  late  William  Bobb.  The  decision  of  this  court  is  in  favor  of  the  plaintiff  on  the 
grounds  that  the  objects  now  in  litigation  were  found  on  the  premises  seized ;  that  they 
were  used  in  carrying  out  the  industry  to  which  the  real  estate  was  subjected,  and  there- 
fore that  said  property  in  dispute  was  properly  seized,  advertised,  appraised  and  sold  as 
subject  to  the  mortgage  of  the  plaintiff,  to  whom  it  was  abjudicated  on  the  sale  thereof. 

APP£AL  from  the  Second  Judicial  District  Court,  parish  of  Jeffer- 
son.   Pardee,  J.    O.  E,  Schmidt,  for  plaintiff  and  appellant.    B. 
Shaekelfard,  for  defendant  and  appellee. 

Morgan,  J.  A.  Rochereau  &  Co.  held  a  mortgage  against  certain 
real  estate  owned  by  William  Bobb.  The  real  estate  consisted  in  aev* 
eral  adjoining  tracts  of  land,  situate  in  the  parish  of  Jefferson,  operated^ 
principally,  as  a  brickyard  and  sawmill.  The  mortgage,  in  terms,  cov- 
ered the  buildings,  improvements  and  appurtenances  thereunto  be- 
longing. 

William  Bobb  died.  His  widow,  as  widow  in  community,  legatee 
and  testamentary  executrix,  represented  in  part  his  estate. 

Bochereau  &  Co.  proceeded  against  her  in  her  representative  capae- 
ityy  aod  caused  the  property  mortgaged  to  be  seized. 

Aceording  to  the  inventory  made  by  the  sheriff,  he  took  possession, 
aa  having  been  seized  in  the  suit,  of  two  patent  brick  machines,  with 
boiler,  engine,  supply  pumps,  etc.;  two  sand  sifters,  four  tempering 
42 
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vheeUy  sand  boxes,  fifty- three  brick  moldB,  a  o  amber  of  brick  boards, 
a  D amber  of  broken  wheelbarrowa,  a  d amber  of  racks  aad  clapboards, 
one  wooden. pump,  ten  iron-wheel  brick  tracks,  three  carts  with  wheels 
attached,  nineteen  cart  bodies,  a  number  of  cart  wheels,  a  lot  of  har- 
ness, a  lot  of  doubletrees,  one  feed  box,  a  spring  scale,  a  griadstone, 
one  windlass,  a  lot  of  blacksmitli's  tools,  anvil,  bellows,  etc.;  two  crow- 
bars, a  lot  of  carpenter's  tools,  workbench,  etc.;  one  corn  mill,  a  lot  of 
agricaltaral  implements;  a  sawmill,  with  two  boilers,  engine  saw, 
framed  carriages,  saws,  rollers,  belts,  cars,  pumps,  etc.;  a  dredgeboat, 
with  the  machinery  and  apparatus  thereof. 

The  tracts  and  parcels  of  land,  "  together  with  all  and  singular  the 
buildings  and  improvements  thereon  and  appurtenances  thereof,"  were 
advertised  for  sale,  in  obedience  to  the  order  of  seizure.  The  land 
was  subdivided  according  to  law.  Appraisers  were  appointed  on  one 
side  and  on  the  other,  to  value  the  property  which  was  about  to  be 
sold,  and  the  articles  above  enumerated  were  estimated,  each  article 
upon  the  lot  of  ji:round  upon  which  it  was  found*  The  property  was 
sold,  and  Albin  Rochereau  became  the  purchaser  thereof.  His  deed  of 
sale,  from  the  sheriff,  recites  the  articles  which  we  have  detailed. 

Subsequently,  Charles  Bobb,  one  of  the  executors  of  William  Bobb, 
applied  for  and  obtained  an  order  to  sell  the  above  described  property 
as  belonging  to  the  succession.  Plaintiff  enjoined  the  sale  on  the 
ground  that  the  property  seized  belongs  to  him. 

The  district  judge  maintained  the  injunction,  except  in  so  far  as  the 
steam  dredgeboat  and  machinery,  the  cornmill  and  stone,  the  tools  in 
the  blacksmith  shop,  the  oil  task  and  the  contents  of  the  toolfaonse. 
Rochereau  appeals.  Defendant  asks  for  an  amendment  of  the  judg- 
ment in  his  favor. 

Considering  that  the  property  in  litigation  was  found  on  the  prem- 
ises seized ;  that  it  was  all  used  in  carrying  out  the  industry  to  which 
the  real  estate  was  subjected ;  that  the  carpenter's  tools  and  black- 
smith's tools  were  used  as  implements  for  carrying  on  the  industry  to 
which  the  land  was  subjected ;  and  considering  that  the  property  in 
dispute  was  seized,  advertised,  appraised  and  sold  as  subject  to  the 
mortgage  of  A.  Rochereau  &  Co.,  and  that  at  the  sale  thereof  Albin 
Rochereau  became  the  purchaser  thereof,  we  are  of  opinion  that  he 
acquired  title  to  the  same;  that  it  was  improperly  advertised  for  sale 
as  the  property  of  the  succession  of  Bobb,  and  that  plaintiff's  injonc- 
tion  should  have  been  perpetuated  in  toto. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  amended,  and  that  the  injunction  issued  by  the 
said  court  be  reinstated  and  perpetuated  in  totOt  and  that  defendant 
.pay  coats  in  both  courts. 
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State  ex  rel.  A.  A.  Millikbn  v,  S.  J.  Ward. 

This  salt  is  brought  under  the  intrnsion  aot.  From  all  this  court  is  able  to  gather  from  this 
record,  the  relator  has  no  cause  of  action.  This  court  does  not  understand  that  defend- 
ant has  usurped  or  intruded  into  the  office  of  recorder,  or  placed  it  out  of  the  power 
of  relator  by  any  unlawful  force  or  any  illegal  means  to  perform  the  duties  of  re- 
corder, if  legally  vested  with  that  power.  He  claims,  as  mayor,  the  right  to  exercise 
certain  functions  which  the  relator  claims  as  belonging  to  the  office  of  recorder.  It  la 
not  seen  how  the  relator  can  maintain  his  action  as  one  coming  under  the  provisions  of 
the  law  for  preventing  the  usurpation  of  or  intrusion  into  an  office. 

APPEAL  from  the  Tenth  Jadicial  District  Court,  parish  of  Caddo. 
Laoneyy  J.  W.  H.  Wise,  district  attorney,  Bice  dt  Whitaker  and 
A,  W/0.  BickSf  for  relator  and  appellee.  2>.  M,  Caliham,  W.  A.  8eay, 
J,  W.  Duncan  and  Merrick^  £ace  d  Foster,  for  defendant  and  appellant. 

Taliaferro,  J.  This  suit  is  brought  under  the  intrusion  act.  The 
complaint  of  the  relator  is,  that  holding  a  commission  of  the  Governor 
of  the  State  as  recorder  in  and  for  the  city  of  Shreveport,  the  defend- 
ant, who  is  mayor  of  Shreveport,  has  usurped  and  intruded  into  the 
office  of  recorder  of  said  city  and  illegally  exercises  all  the  powers 
and  privileges  belonging  to  the  office  of  recorder,  and  prevents  the 
relator  from  exercising  and  performing  the  duties  appertaining  of  right 
to  that  office,  and  from  receiving  the  fees  and  emoluoients  of  the 
same.  He  prays  judgment  declaring  him  the  lawful  recorder  of  the 
city  of  Shreveport  and  entitled  to  all  the  fees,  benefits  and  emolu- 
ments belonging  by  law  to  that  officer. 

The  defendant  denies  the  allegations  of  the  plaintiff  which  relate  to 
Qfiorping  and  intruding  into  the  alleged  office  of  recorder  of  Shreve- 
port, for  the  reason,  as  stated  by  defendant,  that  there  is  no  such 
office.  He  avers  that  the  act  of  the  Legislature  of  March  9,  186£^ 
establishing  the  office  of  recorder  for  the  city  of  Shreveport,  and  the 
subsequent  act  of  March  16,  1870,  defining  more  particularly  the  juris- 
diction of  the  recorder's  court  of  said  city,  have  both  been  repealed 
by  the  act  of  the  Legislature  No.  98,  of  the  twenty- seventh  of  April, 
1871,  incorporating  the  city  of  Shreveport,  defining  its  limits  and  pro- 
viding for  its  better  police  and  municipal  government.  The  defendant 
contends  that  as  mayor  he  is  authorized  to  enforce  the  city  ordinances, 
and  that  that  power  can  no  longer  be  exercised  by  the  recorder. 

There  was  judgment  in  favor  of  the  relator,  and  the  defendant  has 
appealed. 

From  all  we  are  able  to  gather  from  this  record  the  relator  has  no 
cause  of  action.  We  do  not  understand  that  the  defendant  has 
usurped  or  intruded  into  the  office  of  recorder,  or  placed  It  out  of  the 
power  of  the  relator  by  any  unlawful  force  or  any  illegal  means  to 
perform  the  duties  of  recorder  if  legally  vested  with  that  power. 
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He  claimB,  as  mayor,  the  right  to  Qxeroise  certain  fanctions  which  the 
relator  claims  belong  to  the  office  of  recorder.  We  ilo  not  see  that 
the  relator  oao  malDtaiD  his  action  as  one  coming  ander  the  provisioDB 
cf  the  law  lor  preventing  the  usurpation  of  or  intmsion  into  an  office. 
It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled 
and  reversed.  It  is  further  ordered  that  this  suit  be  dismissed  at  the 
relator's  costs. 


No.  5892. 

State  ex  rel.  Citizens'  Bank  of  Louisiana  v.  Board  of  Liqui- 
dators. 

This  is  a  proceeding  by  mandamtis  to  oompdl  the  Board  of  Liquidatore  to  fund  a  certain 
promisaory  note  for  two  handred  thoasand  dinars  with  eight  per  oent  interest  made  hy 
the  Gk>vemor  of  the  State  on  the  twenty-seventh  of  February,  1872,  and  secored  by  a 
pledge  of  forty  warrants  of  five  thousand  dollars  each,  subject  to  a  credit  of  llSn.QM, 
amount  of  bonds  receiyed  in  exchange  for  said  warrants  under  act  No.  3  of  1874,  laowa 
as  the  "  Funding  act" 

The  law  does  not  make  it  the  duty  of  the  liquidators  to  exchange  the  bonds  anthoriied  by 
act  No.  3  of  1874  for  anytiiing  but  the  bonds  of  the  State  and  certain  wurants  specified  ia 
section  3. 

Section  3  of  said  act  is  the  only  part  thereof  that  confers  authority  to  make  sn<di  exchange, 
and  it  designates  only  "  all  valid  outstanding  bonds  of  the  State  and  valid  warraati 
drawn  previous  to  the  passage  of  this  act  by  the  respective  Auditors,  except  warrtntt 
issued  in  payment  of  the  constitutional  officers  of  the  State,  at  the  rate  of  sixty  cents  in 
consolidated  bonds  for  one  doUar  in  outstanding  bonds  and  all  valid  warrants." 

The  words  "bonds  and  warrants"  are  here  repeated  to  leave  no  doubt  as  to  the  ol^jeet  of 
the  law,  and  the  proviso  which  immediately  follows  declares :  "  That  the  holder  of  any 
'  bond  or  warrant'  rejected  by  a  nuOo^ty  of  said  board  may  apply  by  petition  to  the 
proper  court  for  relief,  and  if  final  judgment  shall  be  rendered  in  his  favor  against  said 
board,  it  shall  be  the  duty  of  said  board  to  fund  his  said  claim  in  bonds  at  the  rate  pro- 
vided for  by  this  act."  Therefore  only  the  holders  of  outatMiding  bonds  and  valid  war- 
rants can  appeal  to  the  courts  for  relief. 

Lest  there  should  be  any  doubt,  sectioa  five  declare  "that  the  consolidated  bonds  her^ 
authorized  shall  be  held  and  used  by  said  Board  of  Liquidators  only  for  the  pnrpoae  of 
exchange  as  aforesaid"— that  is,  for  the  outstanding  bonds  and  valid  warruits. 

The  relator  having  voluntarily  accepted  the  terms  of  the  law  and  taken  sixty  per  cent,  of  Its 
whole  claim  against  the  State  by  funding  the  warrants  held  by  it,  the  purpose  of  the  act 
as  to  said  debt  has  been  attained,  and  the  whole  and  only  debt  of  the  State  doA  to  Hn 
relator  in  this  transaction  has  been  funded,  and  the  indebtedneto  of  the  State,  pro  tanlo, 
has  been  reduced  and  restricted  according  to  the  intent  and  ol^ect  of  the  act 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Saw- 
hine,  J.  A.  Fitot,  and  O.  L,  Hall,  for  relator  and  appellaDt.  A, 
P.  Field,  Attorney  Generali  J»  B,  Ootton^  and  J»  Qm  A.  FeUawi,  for  re- 
spondent and  appellee. 

Howell,  J.  This  is  a  proceeding  by  mandamus  to  compel  the 
Board  of  Liquidators  to  fund  a  certain  promissory  note  for  two  han- 
dred thousand  dollars,  with  eight  per  cent,  interest,  made  by  the  Got- 
ernor  of  the  State  on  twenty-seventh  February,  1872,  under  seotioa 
two  of  act  No.  12  of  1872,  and  secured  by  a  pledge  of  forty  wamunts 
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of  five  thousand  dollars  each,  issaed  by  the  State  Auditor  under  said 
Motion  ;  said  note  principal  and  interest  being  subject,  as  alleged,  to  a 
eredit  of  8120,000,  amount  of  bonds  received  in  exchange  for  said 
warrants  under  act  No.  3  of  1874,  known  as  the  ''Funding  act." 

The  defense  is  that  there  is  no  law  authorizing  the  funding  of  said 
note,  such  evidence  of  the  State's  obligations  not  being  specified  in 
the  third  section  of  the  said  funding  act,  and  the  warrants  issued  for 
tihe  same  debt  having  been  funded  by  the  relator,  the  entire  obligation 
of  the  State  for  the  said  debt  of  $200,000  is  by  the  provisions  of  said 
act  merged  in  the  bonds  exchanged  therefor,  and  further  that  there  is 
no  law  authorizing  interest  to  be  paid  on  said  debt. 

The  writ  ot  mandamus  can  issue  only  to  compel  the  performance  ot 
a  ministerial  duty  and  the  question  (conceding  that  the  note  evidences 
an  existinsr  debt)  is,  does  the  law  make  it  the  duty  of  the  liquidators 
to  exchange  the  bond  a  authorized  by  act  No.  3  of  1874  for  anything 
bat  the  bonds  of  the  State,  and  certain  warrants  specified  in  section  3t 

A  careful  reading  of  the  said  act  constrains  us  to  answer  the  ques- 
tion in  the  negative. 

Section  three  of  said  act  is  the  only  part  thereof  that  confers  author- 
ity to  make  such  exchange,  and  it  designates  only  *'  all  valid  outstand- 
ing bonds  of  the  State  and  all  valid  warranti  drawn  previous  to  the 
passage  of  this  act  by  the  respective  Auditors  of  Public  Accounts  of 
the  State  on  the  treasurer  thereof,  except  warrants  issued  by  the  Audi- 
tor in  payment  ot  the  constitutional  officers  of  the  S  ate,  at  the  rate 
of  sixty  cents  in  consolidated  bonds  for  one  dollar  in  outstanding 
bonds  and  all  valid  warrants."  The  words  **  bonds"  and  '^  warrants" 
are  here  repeated  to  leave  no  doubt  as  to  the  object  of  the  law,  and 
the  proviso  which  immediately  follows,  declares  *'  that  the  holder  of 
any  bond  or  valid  warrant  rejected  by  a  majority  of  said  board  may 
apply  by  petition  to  the  proper  court  for  relief,  and  if  final  judgment 
shall  be  rendered  in  his  favor  against  said  board,  it  shall  be  the  duty 
of  aaid  board  to  fund  his  said  claim  in  bonds  at  the  rate  provided  bjr 
this  act.'*  Only  the  holders  of  outstanding  bonds  and  valid  warrants 
ean  appeal  to  the  courts  for  relief.  And  lest  there  should  be  any 
donbt,  section  five  declares  **  that  the  consolidated  bonds  herein 
anthorized  shall  be  held  and  used  by  said  board  of  liquidation  only 
for  tlie  purpose  of  exchange  as  aforesaid,''  that  is  for  the  outstanding^ 
bonds  and  valid  warrants. 

Sections  12  and  13  invoked  by  the  relator  refer  to  other  subjects  and 
not  to  the  duty  of  funding,  and  we  are  not  authorized  to  enlarge  the 
objects  and  purposes  of  the  act,  especially  where  the  language  is  so 
elear  and  explicit.    To  do  so  would  be  legislation  on  our  part. 

We  have  only  to  apply  the  law  as  it  is  in  all  its  provisions,  and  we 
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mtist  say  tbat  the  relator  having  volaDtarily  accepted  its  terms  and 
taken  sixty  per  cent,  of  its  whole  claim  against  the  State  by  funding 
the  warrants  held  by  it,  the  purpose  of  the  act  as  to  said  debt  has 
been  attained  and  the  whole  and  only  debt  of  the  State  dae  to  the 
relator  in  this  transaction  has  been  funded  and  the  indebtedness  of  the 
State,  pro  tantOy  has  been  redaced  and  restricted,  as  section  thirteen, 
invoked  by  relator,  declares  is  tlie  intent  and  object  of  the  act. 

Any  other  construction  of  the  said  act  in  this  case  would  give  the 
relator  an  advantage  over  other  creditors  of  the  State,  who  may  choose 
to  accept  the  terms  of  the  act. 

Judgment  affirmed. 
.  Rehearing  refused. 


No.  6000. 

State  ex  rel.  Liquidators  of  Salamander  Insurance  Company  c, 
Judge  of  the  Fourth  District  Court,  parish  of  Orleans. 

Where  the  evidence  showed  that  the  existing  liabllitiea  of  the  aurety  on  the  appeal  boad 
exceed  hie  aaseta  in  this  State,  bat  where  he  testifies  that  he  has  in  another  State  of  the 
Union  property  worth  a  snm  mnch  larger  than  all  his  liabilities : 

Held :  That  he  is  a  good  snrety  in  this  State.  The  law  does  not  require  the  property  oi  tbe 
surety,  but  only  the  i>erson  or  residence  of  the  aurety  to  be  within  the  State. 

APPLICATION  of  a  writ  of  prohibition  against  the  judge  of  the 
Fourth  District  Court,  parish  of  Orleans.  A.  d  W,  VoarkkSf  for 
relator-    Judge  Lynch,  in  propria  persona. 

Howell,  J.  Pending  the  appeal  in  the  case  of  C.  N.  Pradhomme  «. 
Salamander  Insurance  Company,  No.  4078,  the  sureties  on  the  appeal 
bond  were  declared  insufficient,  and  the  defendant  company  (appel- 
lants) were  allowed  ten  days  to  furnish  other  security.  Another  bond 
was  given  with  Louis  Lalaurie  as  surety.  A  rule  was  taken  to  test  his 
sufficiency,  and  after  hearing  evidence  the  district  judge  concluded 
that  he  was  insolvent  and  authorized  the  issuance  of  execution  on  the 
judgment  appealed  from,  whereupon  this  proceeding  was  taken. 

The  evidence  brought  up  sliows  that  the  existing  liabilities  of  the 
snrety  exceed  his  assets  in  this  State;  but  he  testifies  that  he  has  in 
the  State  of  Missouri  property  worth  $60,000,  which  is  largely  greater 
than  all  his  liabilities,  and  the  question  is,  is  he  a  good  snrety  in  this 
State  f 

The  question  was  practically  decided  in  the  affirmative  recently  in 
the  case  of  State  ex  rel.  Fosdick  v.  Judge  of  Sixth  District  Court,  not 
reported,  where  this  court  held  that  the  law  did  not  require  the  prop- 
erty, but  only  the  person  or  residence  of  the  surety  to  be  within  the 
State,  and  for  the  reasons  therein  it  is  ordered  that  the  prohibition 
herein  be  made  perpetual. 
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No.  5778. 

State  of  Louisiana  v,  Pete  Phillips. 

The  fltatnte  No.  1S4  of  the  General  Aseembly  of  1874.  conferring  on  the  Judge  of  the  Superior 
Criminal  Oonrt  the  power  to  appoint  an  attorney  to  act  in  his  place,  is  nnoonstitntlonal, 
becanse  it  provides  a  mode  for  choosiDg  Judges  difierent  from  that  prescribed  in  the 
oonstitntlon. 

It  would  be  obnoxions  to  an  additional  oltjeotion,  if  the  assumption  of  the  State  is  correct, 
that  Branghn,  the  attorney  appointed  by  the  Judge  of  the  Superior  Criminal  Court  to  actr 
in  his  place,  was  a  de  facto  officer.    In  that  case,  the  statute  would  provide  for  having 
two  Judges  for  the  Superior  Criminal  Court,  whereas  article  63  declares  "  that  for  each  ' 
court,  one  Judge  learned  in  the  law,  shall  be  elected." 

Instead  of  authorizing  the  eoactment  of  section  10  of  act  No.  134,  article  90  of  the  constitution 
forbids  it  in  terms  of  command.  It  directs  the  Judge  when  and  how  he  shall  select 
SBOther  to  preside  in  his  place.  Obviously  this  article  did  not  confer  any  power  npom 
the  General  Assembly;  but,  by  indicating  precisely  how  and  when  the  Judge  shall  select 
another  to  preside  in  his  stead  to  try  certain  causes,  it  excludes  other  modes  of  selecUon 
snd  other  causes;  and  as  the  manner  of  choosing  a  Judge,  provided  for  in  section  10  of 
aot  No.  134  differs  from  that  prescribed  in  article  80,  the  said  section  is  null  and  void. 

APPEAL  from  the  Saperior  Crimioal  Coart,  parish  of  Orleaoa.  G. 
JET.  Braughn,  attorney  at  law,  actiog  in  the  place  of  Judge  Atotha, 
disabled  by  sickness.  A.  P.  Fields  Attorney  General,  John  MePheUnf 
district  attorney,  for  plaintiff  and  appellee.  J.  J.  Foley,  for  defendant 
and  appellant. 

LuDBLiNG,  C.  J.  The  defendant,  having  been  oonyicted  of  the  crime 
of  peijary  and  sentenced  to  imprisonment  at  hard  labor  for  five  years, 
has  appealed  from  said  jadgment. 

It  will  be  necessary  to  notice  only  the  first  assignment  of  error, 
which  is  in  the  words  following : 

*'  The  trial  and  sentence  was  coram  no»judie$  in  this,  that  George  H. 
Branghn,  Esq.,  an  attorney  at  law,  had  no  legal  right  to  act  as  jadge 
ID  the  trial  of  the  accused  and  pass  sentence  on  him ;  thaft  the  order 
appointing  said  George  H.  Branghn  as  jadge  of  the  Saperior  Criminal 
Coart  is  noil  and  void.  Section  10  of  the  act  124  of  1874,  under  the 
authority  of  which  said  order  so  appointing  said  George  H.  Branghn 
as  judge  aforesaid  was  made,  is  unconstitutional  and  obnoxious  to  arti- 
cles 83,  90  and  94  of  the  constitution  of  the  State." 

The  State  assumes  the  position  that  Mr.  Branghn  was  a  ds  facto 
judge,  and  that  his  right  to  hold  the  office  can  not  be  questioned  col- 
laterally.   In  his  brief  the  Attorney  General  says : 

''We  assume  the  position  that  the  question  of  Judge  Braughn's 
authority  to  act  as  judge  of  the  Superior  Criminal  Court  on  the  trial 
of  this  case,  can  not  be  heard  and  determined  by  this  court  on  this 
appeal. 

^*  That  if  the  court,  from  an  examination  of  the  record,  finds  that 
Branghn  was  a  de  facto  officer  when  he  tried  the  case,  the  validity  of 
his  acts  will  not  be  questioned. 
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''This  position  is  foand«d  upon  a  rale  of  law  which  has  been  repeat- 
edly recognized  by  the  Sapreme  Coart  of  this  State,  and  of  other 
States;  i.  e,,  that  the  acts  of  de  facto  ofBcers  are  binding  as  to  third 

parties. 

*' Whether  the  appointment  of  Branghn  as  jadge  of  said  conrt  wat 
or  was  not  legal,  can  only  be  considered  in  a  salt  properly  institated, 
having  for  its  object  his  vacation  of  the  office  into  which  he  has  in- 
traded,  or  which  he  has  nsarped,  or  which,  from  any  canse,  he  illegally 
holds. 

*'  Any  other  mode  of  attacking  his  powers,  or  the  legality  of  his  acts 
considered  only  as  a  jadge,  would  be  subject  to  the  objection  that  it  is 
done  by  third  parties,  and  done  collaterally  in  proceedings  the  issues 
in  which  were  made  for  wholly  diflferent  purposes — to  which  the  judge 
is  not  a  party — and  can  not  be  incidentally  made  a  party  by  plea  or 
exception,  and  be  thas  required  to  contest  his  de  jure  right  to  act  as  a 
judge  in  a  particular  case. 

''He  can  only  be  required  to  show  in  any  case  that  be  is  acting 
nnder  a  color  of  title.  On  these  points  authorities  are  abundant  to 
sustain  what  we  have  said.  We  refer  to  15  Mass.  183,  171 ;  9  Johnson 
135;  3  Abbot  Dig.  352;  U.  S.  Dig.  vol.  2, 1871,  p.  519;  3  An.  633;  10 
An.  524;  13  An.  607 ;  22  An.  33;  16  Peters  71;  13  An.  404;  25  An. 
548,  671.'' 

The  proposition,  that  a  de  facto  officer's  right  to  the  office  held  by 
him  can  not  be  attacked  collaterally,  is  unquestionable.  But  the  error 
in  this  argument  is  in  assuming  that  Mr.  Braughn  was  a  de  facto  officer. 
Mr.  Braughn  did  not  pretend  to  hold  the  office  of  jadge  of  the  Soperior 
Criminal  Court,  but,  on  the  contrary,  he  recognized  the  right  of  Judge 
Atocba  to  said  office,  and  he  only  claimed  to  exercise  the  functions  of 
that  office  under  a  delegation  of  power  from  Judge  Atocha.  The  right 
of  Judge  Atocha  to  said  office  was  never  disputed  by  Mr.  Braughn, 
and  bis  right  to  preside  in  that  court  would  have  been  acknowledged 
by  Mr.  Braughn  and  the  people  any  day  daring  all  the  time  Mr. 
Braughn  acted  under  the  said  delegation  of  authority.  Therefore,  the 
question  about  the  validity  of  a  de  faeto  officer's  acts  can  not  arise  in 
this  case. 

The  question  is,  had  the  Judge  of  the  Superior  Criminal  Court  the 
rfght  to  appoint  an  attorney  to  act  in  his  stead,  as  he  did  by  the  fol- 
lowing general  order  rendered  in  chambers : 

'*  New  Orleans,  February  20, 1875. 

**  Order. — ^The  {udge  of  the  Super^)r  Criminal  Court  for  the  pariah 
of  Orleans,  A.  A.  Atocha,  Eoq.,  being  temporarily  unable  to  act  in  his 
capacity  of  judge,  by  reason  of  severe  illness,  it  is  ordered,  pnrsaant 
to  the  provisions  of  section  10  of  act  No.  124  of  the  General  Assembly 
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of  the  State,  approved  April  9,  1874,  and  under  the  power  and  aathor- 
ity  granted,  that  George  H.  Branghn,  Esq.,  an  attorney  at  law,  who  is 
dn]j  qualified^  be  and  he  is  hereby  appointed  to  preside  as  judge  of  the 
Superior  Criminal  Court  for  the  parish  of  Orleans,  daring  the  inability 
of  the  judge  to  act,  as  above  set  forth,  and  shall,  daring  the  time  he 
shall  act,  have  the  same  powers  as  the  jadge  of  the  court.  It  is  further 
ordered  that  a  copy  of  this  order  be  forthwith  commuDicated  to  the 
Qovernor,  Attorney  General,  Secretary  of  State,  district  attorney  and 
sheriif  of  the  criminal  courts.  '*  A.  A.  AJOCHA, 

"Judge  of  the  Superior  Criminal  Court  of  parish  of  Orleans.^ 

It  seems  to  be  conceded  that  the  act  No.  124  of  the  General  Assem- 
bly of  1874  confers  this  power  on  the  judge  of  the  Superior  Criminal 
Court,  if  it  be  constitational.  Is  it  constitutional  t  Article  73  of  the 
coDstitntion  provides  that  **  the  judicial  power  shall  be  vested  in  a  Su- 
preme Court,  in  district  courts,  in  parish  courts,  and  in  justices  of  the 
peace.*'  And  article  83  of  the  constitution  declaies  that  "  the  General 
Assembly  shall  divide  the  State  into  judicial  districts,  which  shall  re- 
main nnchanged  for  foar  years;  and  for  each  district  court,  one  judge, 
learned  in  the  law,  shall  be  elected  for  each  district  by  a  plurality  of 
the  qualified  electors  thereof.  For  each  district  there  shall  be  one  dis- 
trict court,  except  in  the  parish  of  Orleans,  in  which  the  General  As- 
sembly may  establish  as  many  district  courts  as  the  general  iuterests 
may  require,"  etc. 

In  1853  the  General  Assembly  passed  an  act  to  provide  for  the  trial 
of  recused  cases  out  of  New  Orleans,  by  which  the  recused  judge  was 
anthorized  to  select  three  members  of  the  bar  in  attendance,  fram 
whom  one  should  be  cho^^en,  by  lot,  to  try  the  cases.  This  court  held 
that  said  act  was  unconstitutional,  because  it  provided  a  mode  for 
choosing  judges  different  from  that  prescribed  in  the  constitution. 

The  act  No.  124  is  obnoxious  to  the  same  objection.  It  woald  be 
obnoxious  to  an  additional  objection,  if  the  assumption  of  the  State, 
iiiat  Mr.  Branghn  was  a  de  facto  officer,  were  correct ;  in  that  case  the 
statute  would  provide  for  having  two  judges  for  tl  e  Superior  Criminal 
Court,  whereas  article  83  declares  that  '*  for  each  court,  one  judge, 
learned  in  the  law,  shall  be  elected,"  etc. 

However,  it  is  contended  that  the  decisions  above  referred  to,  re- 
ported in  9  An.  62,  and  10  An.  642,  were  made  under  the  constitution 
of  1852,  and  that  article  90  of  the  present  constitution  was  not  to  be 
fonnd  in  the  constitution  of  1852. 

Tills  is  true — ^but  instead  of  authorizing  the  enactment  of  section  10 
of  act  No.  124,  article  90  forbids  it.  In  terms  of  command,  it  directs 
tiie  judge  when  and  how  he  shall  select  another  to  preside  in  his  place. 
It  provides,  that  ''in  any  case,  when  the  judge  may  be  recused,  and 
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when  he  is  Dot  persoDally  interested  in  the  matter  in  contestation,  he 
shall  select  a  lawyer,  having  the  qnalifications  required  for  a  judge  of 
his  court,  to  try  such  cases.  And  when  the  judge  is  personally  inter- 
ested  in  the  suit,  he  shall  call  upon  the  parish  or  district  judge,  as  the 
case  may  he,  to  try  the  case.*' 

Ohviously  this  article  did  not  confer  any  power  upon  the  Gleneral 
Assemhly ;  hut,  hy  indicating,  precisely,  how  and  when  the  judge  shall 
select  another  to  preside  in  his  stead  to  tiy  certain  causes^  it  excluded 
other  modes  of  selection  and  other  causes;  and,  as  the  manner  of 
choosing  a  judge,  provided  for  in  section  10  of  act  No.  124,  differs  from 
that  prescrihed  in  article  90,  the  said  section  is  null  and  void. 

It  is  therefore  ordered  that'the  verdict  and  judgment  in  this  case  be 
annulled;  and  it  is  further  decreed  that  the  case  be  remanded  to  the 
court  a  qua  to  be  tried  according  to  law. 

Rehearing  refused. 


No.  5860. 

Widow  £.  Lbfrano,  ex  parte,  on  Rule  to  have  Inscriptions  of  Taxes 

and  Judgments  for  the  same  erased. 

The  proceeding  by  role  to  annal  the  Jadgments  complained  of  waa  Irregnlar  and  inadmlaribK 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Haw* 
kins,  J.  Henry  0.  Dibble^  for  plaintiff  and  appellee.  Samiul  P. 
Blane,  assistant  city  attorney,  for  defendant  and  appellant. 

Jaliaferro,  J.  The  plaintiff  in  this  case  proceeded  by  rule  against 
^e  city  of  New  Orleans  to  show  cause  why  various  inscriptions  for 
eity  taxes  against  her  property,  for  several  years  on  the  rolls  in  cus- 
tody uf  the  Administrator  of  Finance,  should  not  be  canceled  and  all 
judgments  thereupon  annulh  d  and  set  aside.  Judgment  was  rendered 
in  favor  of  the  plaintiff  and  the  city  of  New  Orleans  appealed. 

The  defendant,  by  its  counsel,  filed  an  exception  to  the  proceeding 
of  the  plaintiff,  averring  that  the  various  taxea  in  favor  of  the  ci^ 
against  the  property  of  the  defendant  have  in  due  course  of  law 
become  merged  in  judgments  which  can  not  be  annulled  in  the  manner 
pursued  by  plaintiff;  that  plaintiff  shows  no  cause  for  annulling  Hie 
said  judgments,  and  the  plea  of  prescription  is  interposed.  We  think 
the  exception  should  be  maintained.  The  proceeding  by  rule  to  annul 
the  judgments  complained  of  was  irregular  and  inadmissible.  Code 
of  Practice,  art.  61(K 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
annulled,  avoided  and  reversed.  It  it  further  ordered  that  the  exeep* 
tion  be  maintained  and  the  suit  dismissed  at  the  plaintiff's  cost. 
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Saooeeaion  of  Haggaity. 

No.  6737. 
SUCGBSSION  OF  MiOHAEL  R.   HaGGBRTT.       OppOBitiODB  tO    AcOOUIlt  of 

Administrator. 

In  this  instanoe  the  acoonnt  and  tableaa  of  distribntioii,  to  which  there  are  three  oppositions; 
were  homologated  so  far  as  not  opposed.  Bat  this  order  or  judgment  was  not  signed,  so 
tKt  as  this  record  shows. 

This  omission  or  neglect  is  attempted  to  be  snpplied  by  a  memorandam  in  the  following 
words  written  on  the  margin  of  the  page  on  which  the  unsigned  judgment  of  homolo- 
gation is  found:  "The  original  of  this  judgment  having  been  duly  signed  on  the  ac- 
count, was  lost  or  mislaid.  J.  G.,  Depnty  Clerk."  This  certificate  or  memorandum  is 
unauthorised  by  law,  and  can  nOt  supply  the  defect  or  omission.  If  the  judgment  was 
signed  the  fact  should  have  been  proved,  like  any  other  fact,  by  legal  evidence. 

Besides,  it  appears  that  the  account  was  homologated  without  proof,  except  that  the  account 
had  been  advertised. 

The  administrator  having  appropriated  the  proceeds  of  the  personal  as  well  as  real  property 
of  the  succession  to  the  payment  of  a  judicial  mortgage,  to  the  exclusion  of  the  ordinary 
creditors,  the  judge  a  qiM  correctly  maintained  the  opposition  of  Claffln  &  Go.  to  this 
distribution,  and  directed  that  only  the  proceeds  of  the  real  property  be  applied  to  the 
payment  of  the  Judicial  mortgage,  and  that  the  proceeds  of  the  personal  property  be 
distributed  among  the  creditors. 

The  court  a  qua  did  not  err  in  r^ecting  the  claim  of  Thomas  Dugan  for  a  privilege.  Dugaa 
had  rented  a  store  to  the  deceased,  and  the  claim,  to  secure  which  he  pretends  to  have  a 
privilege,  was  for  damages  done  to  the  building.  If  the  law  gives  a  privilege  for  such  a 
claim  (unliquidated  damages)  the  claim  was  not  recorded,  and  the  personal  property  in 
the  leased  premises  had  been  removed. 

APPEAL  from  the  Seoood  District  Court,  parish  of  Orleans.  TUaotf 
J.  U,  Bermudez,  for  administrator,  appellee.  T.  Oilmore  dt  Sons, 
for  J.  J.  Haggerty,  opponent  and  appellant.  Clark,  Bayne  d  Benshaw 
and  Bobert  G,  DuguS,  for  T.  S.  Dagan,  opponent  and  appellant. 

LuDBLiNG,  C.  J.  The  administrator  of  the  estate  rendered  an  ac- 
connt  and  filed  a  tableaa  of  distribntion,  which  was  daly  advertised. 
Three  oppositions  were  filed  to  the  tableau  of  distribution,  and  on 
motion  the  account  and  tableau  were  homologated  so  far  as  not  op- 
posed. This  order  or  judgment  was  not  signed,  so  far  as  this  record 
shows.  This  omission  or  neglect  is  attempted  to  be  supplied  by  a 
memorandum,  written  on  the  margin  of  the  page,  on  which  the  un- 
signed judgment  of  homologation  is  found,  in  the  following  words : 
''the  original  of  this  judgment  having  been  duly  signed  on  the  ac- 
count was  lost  or  mislaid.    J.  G.,  Deputy  Clerk." 

This  certificate  or  memorandum  is  unauthorized  by  law;  and  it  can 
not  supply  the  defect  or  omission.  If  the  judgment  was  signed,  the 
fact  should  have  been  proved  like  any  other  fact  by  legal  evidence. 

Besides,  it  appears  that  the  account  was  homologated  without  proof, 
except  that  the  account  had  been  advertised.  C.  P.  art.  1042 ;  21  An. 
511 1  and  27  An.,  Succession  of  Dorville. 

After  this  motion  or  order  had  been  granted,  a  supplemental  opposi- 
tion was  filed,  objecting  to  the  manner  in  which  the  proceeds  of  the 
personal  property  of  the  succesBion  had  been  distributed.    Thjs  was 
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objected  to,  bat  tbe  judge  allowed  tbe  oppositioD  to  be  filed,  and  do 
bill  of  exceptions  was  taken  to  tbe  ruling. 

It  appears  that  J.  J.  Haggerty  was  a  judgment  creditor  for  upwards 
of  $12,000,  and  tbat  the  administrator  had  appropriated  tbe  proceeds 
of  tbe  personal  property  as  well  as  of  tbe  real  property  of  tbe  suc- 
cession to  tbe  payment  of  tbe  judicial  mortgage  to  tbe  exclusion  of 
tbe  ordinary  creditors,  Tbe  judge  a  quo  maintained  tbe  opposition  of 
Claffin  &  Co.  to  this  distribution,  and  directed  tbat  only  tbe  proceeds 
of  tbe  real  property  be  applied  to  tbe  payment  of  tbe  judicial  mort- 
gage, and  that  tbe  proceeds  of  the  personal  property  be  distributed 
among  all  the  creditors.  From  this  part  of  tbe  decree  J.  J.  Haggerty, 
tbe  mortgage  creditor,  appealed. 

And  Thomas  Dugan  appealed  from  the  judgment  rejecting  his  claim 
for  a  privilege.  Dugan  bad  rented  a  store  to  deceased,  and  tbe  claim, 
to  secure  which  be  pretends  to  have  a  privilege,  was  for  damages  done 
to  tbe  building.  If  the  law  gives  a  privilege  for  such  a  claim,  un- 
liquidated damages,  the  claim  was  not  recorded,  and  the  personal 
property  in  tbe  leased  premises  has  been  removed  from  it. 

We  think  the  judgment  of  tbe  distiict  court  correct. 

It  is  therefore  ordered  that  tbe  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeal. 

Rehearing  refused. 


No.  5761. 
City  of  Nbw  Orleans  i;.  Mbchanics*  and  Traders'  Bank. 

Where  a  final  Jadgment  haa  never  been  revised  in  the  manner  provided  by  tiie  Code  of  Fiae- 
tice,  it  can  not  be  practically  reopened  and  reviewed,  on  a  proceeding  by  rule,  by  the 
same  court  which  rendered  it,  four  months  after  it  became  final  and  while  tbe  fieri /adat 
was  in  the  hands  of  the  sheriff. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.  Saw- 
kins,  J.  Samuel  P.  Blane,  for  plaintiff  and  appellant.  Henry  0, 
Dibble f  for  defendant  and  appellee. 

Wtly,  J.  On  November  14, 1874,  the  city  of  New  Orleans  recovered 
final  judgment  against  defendant  for  $6800  fdr  taxes  due  on  tbe  assess- 
ment roll  of  1873. 

On  March  20,  1275,  fieri  faeias  issued  on  said  judgment. 

On  March  23,  three  days  after  the  fieri  fadaa  issued,  the  defendant 
took  a  rule  on  plaintiff  to  reduce  tbe  assessment  on  its  capital  from 
$250,0<)0  to  $84,000,  and  to  reduce  tbe  tax  from  $6800  to  $2100.  No 
answer  was  filed.  The  rule,  however,  was  made  absolute  and  tbe  as- 
sessment and  tax  were  reduced  as  prayed  for. 
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From  this  jadgmeDt  plaintiff  has  taken  tbis  suspensive  appeal.  The 
ease  presents  a  qaestion  of  practice  which  can  not  be  sanctioned  by 
tbis  cour£ 

Here  a  final  judgment  for  $6800,  which  has  never  been  revised  in  the 
manner  provided  by  the  Code  of  Practice,  is  practically  reopened  and 
reviewed y  on  a  proceeding  by  rule,  by  the  same  court  which  rendered 
it,  four  months  after  it  became  final  and  while  the  fiwi  fcuias  was  in 
the  hands  of  the  sheriff. 

The  tax  sought  to  be  reduced  bad  long  previous  been  merged  into  a 
judgment,  and  that  judgment,  the  property  of  plaintiff,  can  not  be  re- 
opened, revised,  or  in  any  manner  disturbed,  except  as  provided  by 
the  Code  of  Practice.    And  this  the  defendant  has  not  attempted  to  do. 

It  is  therefore  ordered  that  the  judgment  herein  be  annulled,  and  it 
is  decreed  that  the  rule  herein  be  discharged  at  plaintiff*s  costs  in  both 
courts. 


• 


No.  5949. 

State  ex  rel.  Patrick  Lbaht  t;.  Third  Justice  of  the  Peace. 

parish  of  Orleans,  et  al. 

It  wa«  nerer  contemplated  that  one  sued  before  a  Justice  of  the  peace  oonld  bring  bis  CMe 
to  be  revised  before  the  disMct  or  parish  court,  and  before  this  ooart  also.  The  right  of 
doable  appeals  is  not  conferred  by  the  constitution. 

APPEAL  from  the  Third  District  Court,  parish  of  Orleans.    MeunUr^ 
J,     Walter  JET.  Bogera  and  Alfred  8haw,  for  relator  and  appellant, 
J.  W,  Baker,  for  respondent  and  appellee. 

LuDELiNO,  C.  J.  J.  H.  Grover  brought  a  suit  before  the  Third  Jus- 
tice of  the  Peace  for  the  parish  of  Orleans,  to  obtain  the  possession  of 
his  property  from  his  tenant,  the  relator.  The  defendant  in  that  suit 
claimed  to  hold  under  a  verbal  lease  for  two  yearis,  entered  into  before 
Grrover  bought  the  property ;  that  the  amount  of  said  lease  exceeds 
$500;  and  that  the  justice's  court  is  without  jurisdiction,  rationemO' 
Uri4B.  This  exception  was  overruled.  The  defendant  then  applied  to 
the  Third  District  Court  of  New  Orleans  for  a  writ  of  prohibition 
against  said  justice  of  the  peace  to  prevent  him  from  usurping  juris- 
diction in  the  case.  From  the  refusal  of  the  district  judge  to  perpet- 
uate said  prohibition,  this  appeal  is  taken.  Conceding  that  the  Third 
Distiiot  Court  might  have  granted  the  prohibition,  thjs  court  has  no 
power  to  revise  the  action  of  the  Third  District  Court,  refusing  to  per- 
petuate the  prohibition.  C.  P.  845.  The  Third  District  Court  could 
reverse  the  judgment  of  the  justice's  court,  on  appeal }  or  if  the  Third 
Joatice  of  the  Peace  had  no  jurisdiction  over  the  case,  an  action  of 
nullity  could  be  brought,  or  the  execution  thereof  might  be  enjoined, 
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on  the  ground  of  its  nallity.  Bat  it  wae  never  contemplated  that  one 
saed  before  a  Jastice  of  the  Peace  could  bring'  his  case  to  be  reyiaed 
before  the  district  or  parish  court  and  before  this  court  also.  The 
right  of  doable  appeals  is  not  conferred  by  the  constitution. 

It  is  ordered  that  the  appeal  be  dismissed  with  costs. 

Rehearing  refused. 


No.  4824. 
J.  B.  Henry  i;.  Meter  Goldman.    Leon  G'Sell,  Appellant. 

An  order  of  seizure  and  sale  can  be  issued  against  morti^aged  property  transferred  to  a 
third  possessor  who  assumed  the  payment  of  the  mortgage  debt^  where  the  act  of 
mortgage  does  not  contain  the  non  alienation  clause. 

Whether  proper  notice  has  been  given  to  the  parties  entitled  to  it,  can  not  be  considered  in 
this  appeal  from  an  order  of  seizure  and  sale.  It  has  repeatedly  been  held  in  an  appeal 
of  this  kind  that  the  only  question  Is,  whether  the  evidence  authorizes  the  iasning  of 
the  fiat. 

APPEAL  from  the  Fifth  District  Courts  parish  of  Orleans.  lUaoi, 
Judge  of  the  Second  District  Court  acting  in  the  place  of  OuUom, 
J.  Braughn,  Buck  dc  DinkeUpiel  and  Homor  <&  Benedict^  for  plaintiif 
and  appellee.     Oharlea  Louque,  for  Leon  G*Sell,  appellant. 

Morgan,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale, 
appellant  being  the  third  possessor  of  the  property  seized,  haying 
purchased  the  same  subsequent  to  the  execution  of  the  mortgage 
which  is  now  sought  to  be  enforced.  The  act  of  mortgage  does  not 
contain  the  pact  de  non  alietuindOf  and,  under  ordinary  circumstances, 
the  proceediog  via  executiva  would  be  an  improper  one. 

But  in  the  act  of  sale  by  which  the  appellant  became  the  purchaser 
of  the  property  now  sought  to  be  sold,  he  assumed  the  payment  of  the 
notes  sued  on.  This  places  him  in  the  same  position  relative  to  the 
plaintiff  that  the  original  debtor  was.  The  act  of  mortgage  made  by 
the  original  mortgager  imported  a  confession  of  judgment.  Executory 
process  could  have  issued  against  the  property  while  it  remained  in 
his  possession.  It  may  issue  against  it  when  held  by  a  party  who  has 
assumed  the  obligation  of  the  mortgager. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
affirmed. 


On  Behearing. 
Wtlt,  J.  In  this  case  the  question  is,  can  an  order  of  seizure  and 
sale  be  issued  against  mortgaged  property  transferred  to  a  third  pos- 
sessor who  assumed  the  payment  of  the  mortgage  debt,  where  the  a4)t 
of  mortgage  does  not  contain  the  non  alienation  clause.  This  question 
we  answer  in  the  affirmative.  This  court  entertained  the  same  opinion 
in  the  case  of  Woodward  v.  Dashiell,  15  La.  185. 
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Ab  to  the  objeotioDy  that  there  is  no  evideDoe  of  appellant's  assump- 
tion of  the  payment  of  the  mortgage  debt,  the  reply  is,  the  deed  which 
he  oflfers  to  this  conrt  to  prove  he. is  a  third  possessor  and  entitled  to 
appeal,  shows  also  his  assumption  of  the  mortgage  debt.  The  ques- 
tion whether  proper  notice  has  been  given  to  the  parties  entitled  to  it. 
can  not  be  considered  in  this  appeal  from  an  order  of  seizure  and  sale, 
It  has  repeatedly  been  held  in  an  appeal  of  this  kind  that  the  only 
question  is,  does  the  evidence  authorize  the  issuing  of  the  flat. 

It  is  therefore  ordered  that  our  former  judgment  remain  undisturbed. 


No.  4457. 
G.  Hbnshaw  &  Sons  v,  D.  Flannbrt  &  Co. 

Ho  aoswer  having  been  flled  by  the  defendants,  no  judgment  by  defaalt  having  been  entered 
against  them,  it  follows  that  there  was  no  issae  Joined  -when  final  Jadgment  was  ren- 
dered. TVithoat  issae  Joined  the  oonrt  was  incompetent  to  pronounce  Judgment.  The 
&ot  that  one  of  the  defendants  did  not  answer  interrogatories  within  tie  legal  delays, 
does  not  Join  issue  with  plainti£b'  demand. 

APPEAL  from  the  Fifth  District  Court,  parish  of  Orleans.     Xeou- 
mofit,  J.    Jacob  Hawkins  and  Tharp,  for  plaintiffs  and  appellees. 
W.  JB.  ZanoaateTf  for  delendants  and  appellants. 

Morgan,  J.  Plaintiffs  sue  the  defendants  on  a  balance  of  account. 
To  their  petition  they  attach  interrogatories  to  be  answered  by  Flan- 
oery,  ''under  oath  and  within  the  legal  delays."  The  order  issued  as 
prayed  for.  Citation,  with  the  service  of  the  interrogatories  and  the 
order  thereon,  was  served  on  Flannery  on  the  second  of  August,  1872. 

On  the  fifth  of  November,  1872,  on  motion  of  plaintiffs' counsel,  and 
on  their  showing  to  the  court  that  the  defendants,  although  duly  cited, 
have  £iiiled  to  answer  the  interrogatories  propounded  to  them  within 
the  legal  delay;  it  was  ordered  that  the  interrogatories  be  taken  for 
confessed,  and  that  judgment  be  rendered  against  them  for  the  sum 
claimed.    Defendants  appeal. 

No  answer  had  been  filed  by  the  defendants;  no  judgment  by  default 
had  been  entered  against  them.  There  was,  then,  no  issue  joined  when 
final  judgment  was  rendered.  Without  issue  joined  the  conrt  was  in- 
competent to  pronounce  judgment.  The  fact  that  one  of  the  defend- 
ants did  not  answer  interrogatories  *'  within  the  legal  delays,"  does  not 
join  issue  with  plaintiffs'  demand. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  that  the 
case  be  remanded  to  the  lower  court,  to  be  proceeded  in  according  to 
law. 
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state  ex  reL  Newgass  v.  Judge  of  the  Sapwior  District  Court 


No.  5997. 

State  ex  rel.  H.  Newgass  v.  Judge  of  the  Superior  District 

Court,  pArish  of  OrleaiiB. 

The  Judge  a  quo  refoaed  to  grant  an  appeal  ftom  his  refhsal  to  grant  an  injunction  la  cham- 
bers. This  court  can  issue  no  mandamus  in  the  matter.  The  Judge  a  9110  has,  In  tUs 
case,  simply  refused  to  act  Mid  grant  an  ex  parte  order  upon  an  eec  parte  showing.  Tills 
refusal  can  not  be  considered  as  a  final  Judgment  or  an  interlocutory  order  within  the 
purview  of  the  Ck>de  of  Practice  or  any  law  from  which  an  appeal  lies,  becauae  it  may 
work  an  irreparable  injury.  There  is  nothing  for  Uiis  court  to  revise,  and  hence  there 
is  no  ground  for  an  api>eal.  It  would  be  virtually  assuming  original  Jurisdiction  wen 
an  order  granted  for  an  injunction,  when  none  had  been  issued  by  the  lower  coort. 
The  non-action  of  the  district  Judge  in  the  premises  can  not  be  revised,  amended  or 
modified  by  this  court 

APPLICATION  for  a  mandamas  to  be  issued  to  the  jadge  of  the  Sa- 
perior  District  Court,  parish  of  Orleans.    Hornor  dt  Benediet,  for 
relator.    Judge  Hawhins,  in  propria  persona, 

Howell,  J.  The  relator  seeks  by  this  proceeding  to  compel  the 
judge  of  the  lower  court  to  grant  him  an  appeal  from  a  refusal  to  iaaua 
an  iig unction  on  an  ex  parte  application.  He  alleges  that,  in  a  suit 
entitled.  State  ex  rel.  Robert  Bay  v,  A.  Dubnoleti  Treasurer,  the  said 
judge  granted  an  ex  parte  order  of  injunction  prohibiting  the  said 
treasurer  from  paying  any  warrants  from  the  funds  then  or  thereafter 
in  the  treasury  other  than  those  held  by  the  said  Ray,  and  those  of 
same  nature  held  by  other  persons;  that  being  the  holder  of  warrants 
the  payment  of  which  was  thus  enjoined  and  prohibited,  he  presented 
a  petitioni  affidavit  and  bond  to  the  said  judge*  asking  that  Dubnclet, 
treasurer,  be  enjoined  and  prohibited  from  paying  any  warrants  on 
the  funds  of  1874,  until  the  right  of  parties  in  interest  in  said  suit  of 
Ray  V.  Dubuolet  be  finally  determined,  after  proper  parties  are  made 
thereto  or  permitted  to  interyene  and  be  heard,  and  that  upon  the  said 
petition  the  judge  wrote  the  words  *'  injunction  refused,"  whereupon 
he,  the  relator  herein,  asked  in  due  form  for  a  suspensive  appeal  from 
said  refusal  to  grant  the  injunction  thus  prayed  for,  but  the  appeal  was 
refused  him,  and  he  now  asks  for  a  mandamus  to  compel  it,  and  for  a 
prohibition  forbidding  the  judge  below  to  take  further  cognizanoe  of 
the  cause  of  Robert  Ray  t;.  Dubnclet,  State  Treasurer,  and  forbidding 
the  said  Ray  from  further  prosecuting  said  case  and  forbidding  tho 
said  treasurer  from  complying  with  the  order  in  said  case,  until  the 
further  order  of  this  court. 

It  is  clear  that  the  provisional  writ  of  prohibition  herein  was  improT- 
idently  issued  by  us,  and  the  only  question  to  be  determined  is  whether 
or  not  the  appeal  should  be  granted.  We  think  the  simple  statement, 
as  made  by  the  relator  himself,  shows  that  he  has  mistaken  his  remedy 
and  is  not  entitled  to  a  writ  of  mandamns. 

The  only  case  in  our  reports,  in  which  an  appeal  from  a  refusal  to 
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i88ae  an  injaDction  seems  to  have  been  declared  allowable,  is  that  of 
the  State  v.  Jadge  Lewis,  7  M.  457,  decided  iD  March,  1820.    Since 
then  no  snch  rigbt  seems  to  have  been  exercised  or  recognized.    The 
facts  of  ttiat  case  are  meagerly  reported,  bat  it  appears  that  the  par- 
ties who  asked  for  the  injunction,  and  whose  property  was  about  to  be 
sold,  had  intervened  in  a  pending  litigation.    Here  the  facts  are  very 
different.     'Xhe  refusal  of  the  judge  can  not  be  considered  a  final  judg- 
ment, or  an  interlocutory  order,  within  the  provisions  of  the  Code  of 
Practice  or  any  law,  from  which  an  appeal  lies,  because  it  may  work 
an  irreparable  injury.     The  relator  is  not  without  a  remedy.     Tlie 
jadge  has  simply  refused  to  act — refused  to  grant  an  ex  parte  order  upon 
an  ex  parte  showing.     There  is  nothing  for  us  to  revise,  because  the 
jadge  rendered  no  judgment  and  made  no  order,  and  hence  there  is  no 
groaod  for  an  appeal.     Further,  were  the  appeal  to  be  brought  up  and 
we  should  say  that  the  judge  erred  in  refusing  the  injunction,  what 
order  or  decree  could  we  render,  and  what  would  be  its  character  f 
Would  it  not  be  virtually  assuming  original  jurisdiction,  were  we  to 
grant  an  order  for  an  injunction  when  none  had  been  issued  by  the 
lower  court?     What  is  there  for  us  to  revise,  amend  or  modify  Y    Cer- 
tainly not  the  non-action  of  the  district  judge.     We  can  not  in  this 
proceeding  examine  the  merits  of  the  contemplated  injunction  suit 
and  determine  whether  or  not  the  injunction  should  have  been  granted. 
The  only  question  to  be  considered  now  is  whether  or  not  the  relator 
is  entitled  to  an  appeal  from  the  refusal  complained  of.    It  appears  to 
as  very  clear  that  he  is  not.    The  appeal  could  bring  before  us  only 
the  ex  parte  application  which  was  presented  to  the  district  judge  in 
chambers,  and  this  tribunal,  whose  jurisdiction  is  only  appellate,  would 
be  substituted  for  the  lower  court  and  would  have  to  refuse  or  grant 
the  application  for  the  injunction,  a  matter  not  within  our  jurisdiction. 
We  could  not  say  that  we  would  render  such  a  decree  or  order  that  he 
should  have  rendered ;  for  he  rendered  none  for  us  to  correct.    There 
must  be  parties  to  a  controversy  before  us,  as  well  as  the  subject  mat- 
ter of  the  controversy,  or  some  proceeding  in  the  lower  court.    As  the 
record  dow  stands,  there  is  no  defendant  in  the  application  for  an  in- 
junction.    There  was  no  defendant  before  the  district  judge,  and  we 
can  not  order  one  to  be  made  a  party. 

In  any  view  that  we  can  take  of  the  subject,'  we  can  discover  no 
legal  groand  for  an  appeal. 

Had  what  is  called  a  rule  nisi  been  taken  and,  after  a  hearing,  the 
judge  refased  the  injunction,  or  had  the  relator  intervened  in  the  suit 
of  Bajy  a  different  question  would  be  perhaps  presented.  But  the  re- 
lator neither  intervened  nor  asked  to  be  permitted  to  intervene  in  said 
suit  of  State  ex  rel.  Bay  v.  Dubudet,  Treasurer,  and  there  were  no 
43 
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proceediDgB  in  bis,  relator's  application  to  the  judge  for  an  injanction, 
to  be  revised  by  as.    See  article  895,  Code  of  Practice. 

It  is  tberetore  ordered  that  the  writs  of  mandamas  and  prohibition 
issued  herein  be  set  aside  and  dismissed  with  costs. 


Morgan,  T.,  dissenting.  The  relator  presented  a  petition  to  the 
Judge  of  the  Superior  District  Court,  in  which  he  alleged  that  a  large 
amount  of  taxes  of  the  revenue  of  1874  were  about  being  paid  into 
the  treasury,  which  should  be  paid  to  him  and  to  other  holders  of  war- 
rants on  the  State  treasury. 

That  Robert  Ray  had  filed  a  suit  in  that  court  against  the  Treasarer, 
in  which  he  had  prayed  for  and  obtained  an  injunction  prohibiting  him 
from  paying  any  other  warrants  than  those  held  by  Ray,  or  others  of 
like  nature,  and  especially  from  paying  the  warrants  held  by  relator 
and  others  of  like  nature ;  that  he  is  informed  by  the  clerk  that  the 
petition  is  not  on  file,  but  that  it  is  in  the  possession  of  the  plaintiff, 
and  therefore  that  he,  relator,  can  not  know  its  allegations,  and  that 
he  only  has  knowledge  of  the  injunction  issued  thereon ;  that  relator's 
warrants  are  of  equal  validity,  date  and  rank  with  those  held  by  Ray, 
and  should  be  paid  equally  with  Ray's ;  that  the  preference  allowed 
by  said  injunction  to  Ray  is  a  manifest  and  irreparable  injury  to  him, 
relator,  and  was  granted  without  notice  to  him,  and  without  furnishing 
any  bond  to  secure  him  against  the  damages  he  will  suffer  by  the  pre- 
ference given  by  said  injunction ;  that  he  has  an  interest  in  contesting 
the  claim  and  pretensions  of  Ray,  but  that  it  is  impossible  for  him  at 
this  time,  and  before  the  injury  shall  become  irreparable,  and  that  it 
is  necessary  to  prevent  the  treasurer  from  paying  any  of  the  warrants 
drawn  on  him  by  the  Auditor  against  the  revenues  of  1874  until  the 
rights  of  the  parties  and  all  in  interest  can  be  definitely  settled;  that 
by  reason  of  said  suit  and  the  orders  thereon,  Ray  is  obtaining  a  pref- 
erence contrary  to  law,  and  is  thus  violating  the  constitution  of  the 
State  of  Louisiana,  and  is  virtually  depriving  him  of  his  property  with- 
out due  process  of  law,  contrary  to  the  constitution  of  the  United 
States;  that  he  prayed  that  the  treasurer  be  enjoined  and  prohibited 
from  paying  any  warrants  on  the  revenues  of  1874  until  the  right  of 
parties  in  interest  in  'the  suit  of  Ray  t;.  Dubnclet  can  be'finally  deter- 
mined, after  proper  parties  are  made  thereto,  or  be  permitted  to  inter- 
vene and  be  heard  therein;  that  there  be  reserved  to  him  his  rights 
for  such  damages  as  he  may  suffer;  that  his  injunction  may  be  made 
perpetual ;  that  he  made  the  necessary  affidavit  and  offered  a  sufficient 
bond ;  and  that  the  judge  rendered  judgment  as  follows:  "  Injunction 
refused/'  and  signed  it ;  that  he  moved  for  a  suspensive  appeal  from 
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this  jiidgmeDt,  tenderiDg  a  sufficient  bond  therefor,  which  was  re- 
fused. 

He  prays  for  a  mandamas  to  the  district  judge  commanding  an 
appeal  to  be  allowed  him,  and  for  a  writ  of  prohibition  forbidding  the 
judge  from  taking  farther  cognizance  of  the  case  of  Ray  v.  Dnbnclet, 
forbidding  Ray  from  prosecuting  his  suit  and  the  Treasurer  from  com- 
plying with  the  order  rendered  in  that  case,  until  the  further  order  of 
this  court. 

In  my  opinion  both  orders  should  be  granted. 

That  the  relator  had  a  riglit  to  interv^ene  in  the  suit  of  Ray  v.  Dubu- 
det^  I  think,  can  not  be*seriously  denied,  and  that,  having  intervened, 
he  would  be  entitled  to  an  appeal  from  any  judgment  rendered  therein, 
interlocutory  or  final,  which  did  him  an  irreparable  injury^  is,  it  seems 
to  me,  clear. 

In  this  instance  he  could  not  intervene,  because  there  was  no  petition 
on  the  files  of  the  court  in  which  he  could  file  an  intervention. 

Now,  what  did  the  relator  ask  at  the  hands  of  the  district  judge! 
Simply  that  an  iojunction^issue  prohibiting  the  Treasurer  from  pro- 
ceeding under  the  injunction  issued  in  favor  of  Ray  until  he  can  inter- 
vene in  the  suit  out  of  which  the  injunction  issued.  This  the  court 
refused. 

I  think  the  relator  was  entitled  to  the  injunction. 

An  injunction  may  compel  parties  or  public  officers  to  do  certain  acts, 
as  well  as  restrain  them  from  acting.  It  is'  as  effective  to  enforce  a 
right  as  to  prevent  a  wrong.  C.  P.  298 ;  McDonogh  v.  Calloway,  7  R. 
442,  2  An.  773. 

It  seems  to  me  that  whenever  one  has  the  right  to  ex^join,  he  has  the 
right  to  appeal  from  an  order  refusing  him  an  injunction  in  any  case 
where  the  appellate  court  has  jurisdiction. 

In  the  case  of  the  State  v.  L^wis,  7  M.  457,  the  court  held  that  an  ap- 
peal will  lie  from  the  refusal  of  a  judge  to  enjoin  a  sale. 

The  relator  alleges  that  he  is  the  holder  of  certain  warrants  drawn 
by  the  proper  officer  of  the  government  upon  the  treasury;  that  a 
party  has  obtained  from  the  aistrict  judge  an  order  enjoining  the  Titoas- 
orer  from  paying  any  warrants  except  the  one  held  by  him  and  others 
of  similar  character  5  that  the  petition  upon  which  the  injunction  issued 
is  not  on  the  files  of  the  court;  he  alleges  that  he  is  enjoined  by  this 
iig unction,  and  prays  for  a  counter  injunction  until  he  can  intervene 
and  proper  parties  may  be  made,  that  it  may  be  ascertained  whether 
the  original  injunction  properly  issued.  His  application  is  denied.  He 
asks  tor  an  appeal.    I  think  he  is  entitled  to  it. 
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Wm.  Durbridge  V,  The  Slaughterhouse  Company.    A.  J.  OLiVEKf 

Intervenor. 

This  court  will  have  nothing  to  do  with  a  snit  springing  from  a  fond  created  for  the  purpose 
of  oormpting  and  improperly  inflnencing  members  of  the  Legislature  in  their  action  on 
matters  of  legislation  then  before  them. 

APPEAL  from  the  Sixth  District  Conrt,  parish  of  Orleans.  CooleytJ, 
(7.  A»  Bartlette,  J*.  Livingston,  for  plaiDtiff  and  appellant.  A.  Yoar- 
hies,  Bornor  dt  Benedict  Semmes  <&  Mott,  for  defendant  and  appellant. 
Wooldridge  <&  Thomas,  for  intervenor  and  appellant. 

Morgan,  J.  The  motion  to  dismiss  this  appeal  on  the  ground  that 
the  record  does  not  contain  all  the  evidence,  comes  too  late.  The 
record  was  filed  in  April,  1870.  The  motion  to  dismiss  was  made 
shortly  before  the  argument. 

On  the  merits  we  are  satisfied,  from  an  examination  of  the  testimoDj, 
that  the  ground  from  which  this  action  springs  was  a  fund  created  for 
the  purpose  of  corrupting  and  improperly  influencing  memberb  of  the 
Legislature  in  their  action  on  a  matter  of  ^gislation  then  before  them. 
We  will  have  nothing  to  do  with  it. 

It  is  therefore  ordered,  adjudged  and  decreed  that  this  appeal  be 
dismissed  at  appellant's  costs. 

Rehearing  refused. 


No.  5996. 

State  ex  rel.  M.  A.  Pike  and  John  H.  Pike  t;.  The  Judge  of 

THE  Superior  District  Court,  Parish  of  Orleans. 

« 

A.  L.  Gnsman,  alleging  an  interest  in  the  affairs  of  a  deftinot  insarance  oom]pany,  applied  to 
the  Judge  of  the  Soperior  District  Court,  parish  of  Orleansj  for  a  mandamus  to  compel 
M.  JL.  Pike  and  John  A.  Pike  who  had  possession  of  the  books  of  the  company,  to  grant 
him  access  to  the  same  for  examination.  On  the  writ  being  made*  peremptory,  the  rda- 
tors  M.  A.  Pike  and  John  A.  Pike  moved  for  a  suspensive  appeal,  which  being  granted 
was  subsequently  set  aside  and  permitted  to  operate  only  as  a  devolutive  one.  Whers- 
upon  relators  applied  to  this  conrt  for  a  writ  of  prohibition  to  be  directed  to  the  Judge  a 
quo  and  the  civil  sheriff  of  the  parish  of  Orleans,  restraining  them  ft*om  proceeding  ia 
the  premises.  Aa  there  is  nothing  in  the  record  to  show  that  there  is  an  amount  exceeding 
five  hundred  dollars  in  dispute,  this  court  has  no  jurisdiction  ratione  malsruB, 

APPLICATION  for  a  writ  of  prohibition  against  the  judge  of  the 
Superior  District  Conrt,  parish  of  Orleans.  jGT.  B,  Magruder,  for 
relators.  Henni  B.  Kelly,  for  A.  L.  Gusman.  Judge  Mawhins,  in  jpro- 
pria  persona. 

Taliaferro,  J.  A.  L.  Gusman,  alleging  an  interest  in  the  affairs  of 
a  defunct  insurance  company,  the  books  and  papers  of  which  being  in 
the  possession  of  Wm.  S.  Pike  as  president,  during  his  life  time,  were 
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found  in  his  snccession  after  his  decease,  applied  to  tlie  jadge  of  the 
Saperior  Coart  for  a  man  dam  us  to  compel  Mary  A.  Pike  and  John  H. 
Pike,  the  legal  representatives  of  Wm.  S.  Pike,  deceased,  to  grant  him 
access  at  seasonable  and  proper  hours  to  the  said  books  and  papers 
for  examination.  The  writ  prayed  for  was  made  peremi>tory  and  the 
relators  applied  for  a  saspensiye  appeal,  which  was  granted  on  bond 
with  surety  in  the  sum  of  $300  as  fixed  by  the  judge.  The  required 
bond  was  furnished,  but  subsequently,  on  application  of  Gusman,  the 
judge  set  aside  the  appeal  as  a  suspensive  one,  and  permitted  it  to 
operate  only  as  a  devolutive  appeal.  The  relators  thereupon  obtained 
an  order  of  this  court  requiring  the  said  judge  and  the  civil  sheriff  of 
the  parish  of  Orleans  to  show  cause  why  a  writ  of  prohibition  should 
not  issue  restraining  them  from  further  proceedings  in  said  case.  The 
judge  a  quo  and  the  sheriff  answered  the  rule,. and  as  we  think  satis- 
factorily  in  their  behalf. 

It  is  clear  that  this  court  has  not  jurisdiction  ratione  matericB.  See 
case  State  ex  rel.  DeSt.  Romes  v.  The  Steam  Cotton  Press  Company, 
22  An.  622,  and  State  ex  rel.  Nugas  v.  Friedlander,  25  An.  43,  and  24 
An.  148.    Let  the  writ  be  discharged. 


Morgan,  J.,  dissenting.  The  plaintiff  iu  the  rule  out  of  which  this 
proceeding  grows,  does  not  claim  to  be  the  owner  of  the  books  in 
question.     The  relators  do  not  pretend  to  their  ownership. 

W.  S.  Pike,  it  is  alleged,  was  the  President  of  an  insurance  com- 
pany. The  books  of  the  company  were  in  his  possession.  Tl^  rela- 
tors found  them  among  his  effects. 

No  person  has  been  appointed  by  the  parties  interested  in  the  in- 
surance company  to  take  charge  of  them. 

The  plaintiff  took  a  rule  upon  Mrs.  Pike  and  John  Pike,  not  for 
their  possession  but  to  be  authorized  to  examine  them.  He  alleges 
that  he  owns  stock  in  the  company  exceeding  $-iOOO.  No  direct  action 
has  been  instituted.  The  proceedings  commenced  by  rule.  The  judge 
ordered  that  the  books  be  subject  to  the  inspection  of  the  plaintiit  in 
rule  whenever  he  pleased  to  examine  them  on  days  not  legal  holidays 
between  the  hours  of  10  A.  M.  and  3  P.  M. 

From  this  judgment  the  relators  moved  for  a  suspensive  appeal, 
which  was  granted  upon  their  furnishing  bond  in  the  sum  of  $300. 
Plaintiff  in  rule  then  moved  to  set  aside  the  appeal,  which  was  done, 
as  regards  its  suspensive  effect,  upon  the  ground  that  the  ^ond  was 
not  sufficient. 

I  can  DOt  agree  with  my  brethren  in  the  opinion  that  we  are  with- 
out jarisdiction  ratione  matericB,    The  relators  are  by  the  judgment  of 
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the  district  jadge,  condemned  to  submit  to  a  diurnal  visit  during  every 
legal  day,  and  during  all  the  business  hours  thereof.  To  mj  mind 
this  involves  a  great  deal  more  than  the  sum  of  five  hundred  dollars. 
It  gives  to  the  plaintiff  an  office  in  the  relator's  house  or  at  their  place 
of  business.  It  puts  a  person  near  them,  overlooking  their  business, 
and  destroys  their  privacy.  Such  inconveniences  and  annoyances  are 
in  my  opinion  of  much  greater  consequence  than  five  hundred  dollars. 

I  think,  too,  that  the  bond  was  sufficient.  It  was  in  the  sum  fixed 
by  tlie  judge,  and,  as  there  was  neither  moneyed  judgment  to  be  ex- 
ecuted, nor  property  to  be  delivered,  the  bond  given  was  sufficient. 

I  think  the  mandamus  should  be  made  peremptory ^ 


No.  5192. 

Thouas  McNeil  v.  Pbter  J.  Erambr  et  als.    City  op  New  Or- 
leans in  Warranty. 

This  ia  a  suit  to  annul  a  tax  aale  by  a  jnstioe  of  the  peaoo'and  reoover  the  property  thus  dla- 
poaed  of.  All  property  seized  under  writs  of  Justices  of  the  i)eace,  whether  the  aame  he 
movable  or  immovable,  must  be  appraised  and  sold  in  the  same  manner  as  proper^ 
seized  and  sold  by  sheriffs.  None  of  the  formalities  required  and  made  necessary  by 
law  to  constitute  a  seizure  by  the  sheriff  or  other  officer  of  the  parishes  of  Orleans  and 
Jefferson  having  been  comphed  with  in  this  case,  it  follows  that  nullity  of  the  sale  is  the 
consequence.  ' 

As  defendants  in  their  answer  set  up  no  reconventlonal  demand  for  taxes  paid  by  them  linee 
their  pretended  purchase  of  the  land  herein  decreed  to  belong  to  plaintiff,  no  relief  ean 
be  given  in  that  regard. 

APPEAL  from  the  Superior  District  Court,  parish  of  Orleans.    Haw- 
kins,  J.    8,  P.  Blanc  and  T.  Denegre^  for  plaintiff  and  appellant. 
Peter  J.  Kramer ,  for  defendant  and  appellee. 

Taliaferro,  J.  This  is  a  suit  to  annul  a  tax  sale.  The  judgment 
of  the  lower  court  was  in  favor  of  the  defendant,  dismissing  the  plain- 
tiff's demand,  and  the  latter  has  appealed. 

McNeill,  the  plaintiff,  living  in  Missouri,  bought  through  his  agent, 
Murphy,  residing  in  New  Orleans,  two  vacant  lots  in  the  then  citj  of 
Jefferson.  At  that  time  there  were  no  taxes  against  the  lots,  but  sub- 
sequently the  corporation  of  the  city  of  Jefferson  levied  upon  them  a 
tax  of  $7  50,  and  in  October,  1869,  instituted  suit  before  the  Eighth 
Justice's  Court  of  Jefferson  parish,  obtained  judgment  and  caused  the 
lots  to  be  sold.  They  were  adjudicated  by  the  constable  of  that  ooart 
to  Peter  J.  Kramer  and  Jacob  Hassinger  at  the  price  of  $5.  Seven  or 
eight  months  after  this  sale.  Murphy,  the  agent,  went  to  the  purchasers 
and  offered  to  redeem  the  lots,  offering  to  pay  a  sum  larger  than  was 
required  by  law  to  redeem  them,  but  the  purchasers  demanded  $200. 
This  extortionate  sum  Murphy  refused  to  pay,  and  he  brought  this  suit 
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to  reoorer  the  property,  alleging  varioaB  Dollities  in  the  proceedings 
and  claiming  that  the  pretended  sale  set  up  by  defendants  is  nail  and 
Yoid.    The  suit  was  brought  against  McNeil  as  a  resident  of  the  State, 
when  in  fact  he  was  and  still  is  an  absentee.    It  is  insisted  that  he  was 
never  cited,  either  by  citation  in  the  ordinary  form  or  by  the  notice 
pablisbed  in  the  official  journal,  made  to  stand  in  lieu  of  citation.    The 
evidence  in  the  record  bearing  upon  this  point  is,  that  on  trial  of  the 
case  in  the  court  below,  the  defendant  offered  to  show  by  a  copy  of  the 
newspaper  called  *'The  Jeffersonian,"  alleged  to  be  the  official  journal 
of  the  city  of  Jefferson,  that  the  required  notice  had  been  given  by 
publication  in  that  paper.    The  plaintiff  objected  to  the  introduction 
of  the  paper  on  the  ground  that  it  was  not  shown  to  be  the  official 
journal  of  the  city  of  Jefferson,  and  he  alleged  further  that  he  was  able 
to  show,  by  the  testimony  qt  two  persons  named,  that  "  The  Jefferson- 
ian" was  not  the  official  journal  of  the  city  of  Jefferson  in  1868  and 
1869,  when  these  proceedings  were  going  on,  but  that  '^The  Standard" 
and  '<  The  Louisiana  Register  *'  had  saccessively  been  the  official  jour- 
nal of  that  city,  and  that  tUe'delinquent  tax  lists  for  taxes  of  1868  had 
not  been  published  in  either  of  those  papers.    An  agreement  of  coun- 
sel  is  found  in  the  record,  by  which  the  plaintiff  was  allowed  time  to 
obtain  the  testimony  of  the  witnesses  named,  the  case  to  remain  open 
and  unsubmitted  until  the  testimony  of  the  witnesses,  to  be  taken  out 
of  court,  was  presented  to  the  court.    It  appears  from  a  bill  of  excep- 
tions, embodying  the  plaintiff's  objections  to  the  admission  of  **The 
Jeffersonian"  as  the  official  journal,  that  the  judge  proceeded  to  judg- 
ment in  the  case  without  waiting  for  the  testimony  desired  by  the 
plaintiff,  which  ruling  is  also  excepted  to  and  appears  in  the  bill. 
When  judgment  was  obtained  against  McNeil,  proceeded  against  in  the 
justice's  court  as  a  resident  of  the  State,  a  fieri  facku  was  issued  and 
the  constable  returned  on  the  notice  of  seizure  that  McNeil  was  a  non- 
resident.   Thereupon  a  new  suit  was  brought  in  January,  1870,  against 
McNeil  as  an  absentee  for  the  same  tax,  and  the  suit  was  carried  on 
contradictorily,  with  a  curator  ad  hoc  appointed  to  represent  him. 
Judgment  was  rendered  in  this  second  suit  against  McNeil.    But  the 
fieri  facias  issued  in  the  first  suit,  the  old  writ  in  the  hands  of  the  con- 
stable before  the  last  judgment  was  rendered,  was  th^  fieri  f ados  under 
which  the  lots  were  sold  to  satisfy  the  last  judgment.    This  writ  of 
./Sert  fadoB  expired  before  the  day  of  sale,  ninth  of  April,  1870.    It  was 
issued  on  the  twenty- seventh  of  December,  1869,  and  was  returnable 
in  thirty  days  thereafter.    It  was  not  returned  by  the  constable  and  a 
copy  taken  out  in  the  regular  way.    The  original  fi^ri  fadaa  is  annexed 
to  and  makes  part  of  the  record.    It  shows  that  the  Eighth  Justice  of 
the  peace  indorsed  <' renewals"  on  the  back  of  the  writ — the  first  one 
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on  the  twenty-seyenth  January,  1870;  the  second,  twenty- seyenth 
Febmary,  1870,  and  the  third,  twenty-seyenth  March,  1870.  The  con- 
stable's indorsement  across  the  back  of  the  writ  shows  there  was  no 
return  of  the  writ  during  the  entire  interyal  that  elapsed  between  the 
day  on  which  it  was  issued  and  the  day  of  sale.  It  is  especially  urged 
that  there  was  no  legal  seizure  of  the  property  made.  None  of  the 
formalities  required  and  made  necessary  by  law  to  constitute  a  seizure 
by  the  sheriff  or  other  officer  of  the  parishes  of  Orleans  and  Jefferson 
were  complied  with.  Reyised  Statutes,  3628.  All  property  seized 
under  writs  of  justices  of  the  peace,  whether  the  same  be  movable  or 
immoyable,  shall  be  appraised  and  sold  in  the  same  mannei  as  prop- 
erty seized  and  sold  by  tbe  sheriffs.'*     C.  P.,  article  1145. 

It  is  objected  that  the  notice  of  seizure  seryed  upon  the  curator  ad 
hoe  was  illegal,  because  McNeil  was  represented  at  the  time  by  Murphy, 
clothed  with  plenary  powers.  The  same  defect,  it  is  urged,  applies  to 
the  notice  of  appraisement.  Many  other  informalities  are  pointed  oat 
in  the  proceedings  in  this  case  as  haying  taken  place  both  before  and 
after  judgment.  Other  objections,  urged'  as  showing  illegality  in  the 
sale  of  the  property,  are  indicated. 

We  think  it  clear  that  these  requirements  haye  not  been  complied 
with  in  this  case,  and  that  nullity  has  thereby  resulted.  Entertaining 
these  yiews,  we  deem  it  unnecessary  to  pass  on  the  two  bills  of  excep- 
tions in  the  record. 
'  It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  annulled,  ayoided  and  reyersed. 

It  is  further  ordered  that  the  alleged  sale  of  the  property  for  taxes, 
and  which  is  set  up  as  deiend ants'  title,  be  and  the  same  is  hereby  de- 
clared null  and  yoid }  that  the  plaintiff  be  decreed  owner  of  the  two 
lots  for  which  he  sues,  and  that  a  writ  of  possession  issue  according  to 
law  and  that  he  be  put  in  possession  of  the  same,  the  defendants  pay- 
ing costs  in  both  courts. 


On  Rehearing. 

Wylt,  J.  On  further  examination  we  find  no  cause  to  disturb  the 
judgment  rendered  by  tli is  court  in  this  case  on  May  21,  1875.  The 
judgment  under  which  defendants  acquired  title  was  a  nullity,  and  the 
proceedings  in  execution  thereof  were  irregular  and  illegal. 

As  defendants  in  their  answer  set  up  no  reconyentional  demand  for 
taxes  paid  by  them  since  their  pretended  purchase  of  the  land  herein 
decreed  to  belong  to  plaintiff,  no  relief  can  be  giyen  in  that  regard. 

It  is  therefore  ordered  that  our  former  judgment  remain  undisturbed. 
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No.  5816. 
City  op  New  Orleans  v.  Martin  Finnerty. 

C<nDpen8atioii  takes  place  between  Indiridnals  when  the  debts  dne  by  the  respective  parties 
are  equally  due  and  demandable,  and  where  the  character  of  the  debt  is  the  same.  It 
can  not  be  opposed  by  a  fidaoiary  acting  in  the  line  of  his  duty. 

There  is  no  snch  thing  as  compensating  a  debt  dne  by  an  agent  for  moneys  collected  by  him 
in  the  performance  of  his  duties,  by  a  debt  dne  by  the  principal  to  said  agent. 

No  officer  of  a  government,  State  or  municipal,  is  empowered  to  pay  himself  his  salary  or 
plead  in  compensation  a  demand  made  against  him  for  moneys  collected  by  him  in  his 
official  capacity,  by  an  amount  dne  him  on  account  of  his  salary.  His  duty  is  to  dts- 
eharge  the  obligations  of  his  office  according  to  the  t«rms  of  his  acceptance  thereof  and 
to  get  his  pay  as  other  officers  get  theirs.    In  other  words,  he  can  not  pay  himself. 

The  Administrator  of  Commerce  for  the  city  of  New  Orleans  had  no  power  to  authorize  the 
defendant,  a  wharflpger  for  the  second  district  of  said  city,  to  retain  a  sufficient  sum  oat 
of  the  moneys  collected  by  him,  to  pay  his  salary  and  also  other  employes  in  the  office, 
and  expenses  of  office.  That  the  same  thing  has  been  done  in  other  instances  is  no  justi- 
fication.  Custom  can  not  supersede  the  law  in  such  cases.  If  it  be  a  custom,  it  is  a 
vicious  one. 

APPEAL  from  the  Snperior  District  Court,  parish  of  Orleans.  Raw- 
kins  J  J.  B.  F.  Jonas,  city  attorney^  Samuel  P.  Blane,  assistant 
city  attorney,  for  plaintiff  and  appellee.  JSdward  PhilUpSf  for  defend- 
ant and  appellant. 

Morgan,  J.  Martin  Finnerty  was  appointed  by  the  proper  city 
authorities  wharfinger  for  the  second  district  of  the  city  of  New  Or- 
leans. He  was  entitled  to  a  salary  fixed  by  law.  He  was  by  ordi- 
nance of  the  city  government  ex  officio  collector  of  levee  daes,  and 
solely  responsible  for  the  collection  and  payment  of  the  same  to  the 
Administrator  of  Finance.  He  gave  bond  for  the  faithful  performance 
of  his  duties.  The  city  sues  him  for  a  balance  of  collections,  made 
under  the  authority  of  his  o£8ce,  amounting  to  $2721  82.  His  sureties 
are  made  parties  to  the  suit.  Judgment  for  the  same  amount  is  asked 
against  them  in  solido, 

Finnerty  claims  that  the  city  owes  him  S3289  29,  on  account  of  his 
services,  expenses  of  his  ofBce,  and  the  payment  of  employes.  And 
this  is  his  defense.  It  is  admitted  that  he  is  a  creditor  of  the  city  in 
the  sum  due  by  him. 

The  questions  for  us  to  determine  are  whether  Finnerty,  a  salaried 
officer  of  the  city,  when,  acting  in  the  direct  line  of  the  duties  assigned 
to  his  office,  collects  funds  dne  to  the  department  of  the  city  govern- 
ment to  which  he  belongs,  can  pay  himself  the  salary  attached  to  the 
office,  other  employes  of  the  office,  and  the  expenses  thereof,  and 
deposit  whatever  may  remain  in  his  hands  in  the  treasury  Y 

When  sued  for  the  amounts  collected  by  him  in  his  official  capacity 
and  in  the  proper  performance  of  the  duties  of  his  office,  can  he  plead 
in  compensation  the  salary  due  to  him,  the  money  he  has  paid  to  em- 
ployes in  his  office,  the  expenses  of  the  office ;  it  being  admitted  that 
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the  salary,  the  money  paid  to  the  employes  and  the  expenses  were  dae 
when  paid,  even  when  they  are  established  by  judgment  of  a  court  of 
competent  jurisdiction  f 

We  think  the  questions  must  be  answered  in  the  negative.  He  ac- 
cepted the  office  of  wharfinger  with  all  of  the  advantages,  duties  and 
obligations  thereof.  Uis  advantage  was  the  salary  atti^hed  thereto. 
His  duties  were  to  collect  the  moneys  due  to  the  city  in  the  depart- 
ment  in  which  he  held  office ;  his  obligation  was  to  deposit  the  money 
so  collected  in  the  city  treasury.  His  salary  was  to  be  paid  as  the 
salaries  oi  other  officers  of  the  city  were  paid,  to  wit,  out  of  the  com- 
mon treasury.  There  is  no  place  for  the  plea  of  compensation  in  a 
case  of  this  kind.  Compensation  takes  place  of  right  between  indi- 
viduals when  the  debts  due  by  the  respective  parties  are  equally  due 
and  demandable,  and  where  the  character  of  the  debt  is  the  same. 
It  can  not  be  opposed  by  a  fiduciary  acting  in  the  line  of  his  duty. 
There  is  no  such  thing  as  compensating  a  debt  due  by  an  agent  for 
moneys  collected  by  him  in  the  performance  of  his  duties  by  a  debt 
due  by  the  principal  to  the  agent.  No  officer  of  a  government.  State 
or  municipal,  is  empowered  to  pay  himself  his  salary  or  plead  in  com- 
pensation a  demand  made  against  him  for  moneys  collected  by  him  in 
his  official  capacity,  by  an  amount  due  him  on  account  of  his  salary. 
His  duty  is  to  discharge  the  obligations  of  his  office  according  to  the 
terms  of  his  acceptance  thereof,  and  to  get  his  pay  as  other  officers 
•get  theirs.    In  other  words,  he  can  not  pay  himself. 

We  are  informed  that  the  Administrator  of  Commerce  authorized 
Finnerty  to  retain  a  sufficient  sum  out  of  the  moneys  collected  by  him 
to  pay  his  salary,  and  also  other  employes  in  the  office,  and  expenses 
of  the  office.  The  answer,  we  think,  to  this  is  that  the  Administrator 
of  Commerce  had  no  power  to  grant  him  such  authority. 

We  are  next  assured  that  the  same  thing  has  been  done  in  other  in- 
stances. The  reply  is  that  custom  can  not  supersede  the  law  in  such 
cases,  and  that  if  it  is  a  custom  it  is  a  most  vicious  one,  entirely  un- 
justifiable, and  which  results  in  the  payment  in  full  of  certain  favorites, 
while  others,  perhaps  equally  diserving,  get  only  a  portion  of  their 
earnings.  No  such  result  was  ever  contemplated  by  the  framers  of  the 
city  charter.  All  officers  of  a  government,  municipal  as  well  as  gen- 
eral, have  their  respective  duties  in  their  several  departments  to  per- 
form ;  all  are  of  the  same  rank  before  the  treasury,  and  none  can  be 
paid  their  salaries  except  in  the  mode  pointed  out  by  law,  nor  one  in 
preference  to  another.  Counsel  for  defendant  rely  upon  the  authority 
of  Merlin,  verbo  Compensation,  part  3,  No.  3 }  Toullier,  vol.  7,  par. 
379;  Dnranton,  vol.  12,  No.  520;  Pothier,  No.  589,  and  articles  in  the 
Justinian  Code  and  Institutes  to  support  the  proposition  that  what  is 
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due  by  the  fisc  to  an  accoanting  officer  is  to  be  compeDsated  by  what 
the  officer  owes  to  the  fisc.  As  for  example,  if  a  receiver  of  taxes  has 
in  one  year  paid  a  larger  sum  into  the  treasury  than  he  was  account- 
able for,  and  the  following  year  he  finds  himself  debtor  to  the  fisc  in  a 
like  or  greater  sum,  the  sum  which  is  due  him  on  the  first  year,  will 
be  compensated  by  the  sum  which  he  owes;  and  that  compensation 
may  be  opposed  to  the  State,  that  is  to  say  to  the  public  treasury,  pro- 
Tided  that  the  two  debts  depend  upon  the  same  excise  of  the  same 
office.  Also  that  compensation  may  be  opposed,  not  only  against 
debts  due  to  individuals,  but  even  against  debts  due  to  towns,  cor- 
porations or  communities. 

But  nowhere  do  we  find  any  authority  which  sustains  the  proposi- 
tion, that  a  public  officer  charged  with  the  performance  of  a  specific 
duty,  for  a  fixed  compensation  to  be  paid  in  a  manner  pointed  out  by 
law,  has  any  right  to  plead  in  compensation  a  sum  which  is  in  his 
hands  simply  because  he  has  not  done  his  duty  by  depositing  it  with 
the  proper  officer  as  soon  as  he  had  received  it,  against  his  salary  and 
the  salary  of  other  officers  in  his  department,  and  the  expenses  of  the 
office.  We  have  been  referred,  it  is  true,  to  the  cases  of  United  States 
V.  Macdaniel,  7  Peters,  16 ;  to  United  States  v,  Ripley,  ib.  p.  23;  to 
United  States  v.  Fillebrown,  ib.  28;  to  United  States  t;.  Ringgold,  8 
Peters,  163.     ' 

Macdaniel  was  a  clerk  in  the  navy  department,  upon  an  annual 
salary.  He  also  acted  as  the  agent  for  the  payment  of  the  money  due 
to  the  navy  pensioners,  the  privateer  pensioners,  and  for  the  navy 
disbursements.  He  received  $280  per  annum  for  his  services  in  the 
payment  of  pensioners;  and  for  ten  or  fifteen  years  he  received  one 
per  cent,  on  moneys  paid  by  him  for  navy  disbursements.  He  was 
sned  on  a  balance  of  account  arising  out  of  these  transactions.  He 
pleaded  that  he  was  entitled  to  the  percentage  charged  by  him.  The 
court  decided  that  he  had  performed  duties  not  properly  belonging  to 
his  employment;  that  he  had  made,  and  had  been  paid,  the  same 
charges  for  ten  or  fifteen  years,  without  objection ;  that  the  Secretary 
of  the  Treasury  was  authorized  to  employ  him  in  that  particular  duty, 
and  that  he  was  entitled  to  compensation  therefor. 

In  Ripley's  case,  he  claimed  to  be  allowed  in  compensation  of  sums 
alleged  to  be  due  by  him,  extra  services  rendered  in  the  disbursement 
of  funds  in  preparing  plans  for  fortifications,  and  for  procuring  and 
forwarding  supplies  of  provisions,  etc.,  to  troops  of  the  United  States 
beyond  the  limits  of  his  military  command,  but  the  court  refused  to 
sanction  the  charge  of  the  district  judge  that  his  claim  was  well 
fonnded,  and  reversed  the  judgment  in  his  favor. 

In  Fillebrown 's  case  the  court  held  that  the  allowance  of  com  pen  sa- 
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tion  by  a  fixed  salary  to  the  defendant,  did  not  exclade  his  right  to 
claim  extra  compensation  for  the  disbursement  of  moneys  belonging 
to  the  navy  hospital  fund. 

The  propriety  of  these  decisions  we  do  not  qaestion.  We  think, 
however,  that  they  do  not  touch  the  defendant's  case. 

Neither  do  we  dispute  the  doctrine  as  stated  in  Ringgold's  case  that 
when  an  action  is  brought  by  the  United  States  to  recover  money  in 
the  hands  of  a  party  who  has  a  legal  claim  against  them,  it  would  be 
a  very  rigid  principle  to  deny  to  him  the  right  of  setting  up  sach 
claim  in  a  court  of  justice,  and  to  turn  him  round  to  an  application 
to  Congress. 

But  we  return  to  our  original  proposition,  and  repeating  what  we 
have  already  said,  are  of  the  opinion  that  no  salaried  officer  of  the 
city  government,  whose  salary  is  to  be  paid  in  the  manner  pointed  oat 
by  law  can,  while  acting  in  the  strict  line  of  his  duty,  collect  money 
belonging  to  the  city  and,  when  sued  therefor,  plead  in  compensation 
the  salary  which  may  be  due  him,  and  amounts  paid  by  him  to  other 
creditors  of  the  city. 

Judgment  affirmed. 


No.  5855. 

State  ex  rel.   Alexis  Ribet  v.  Judge  of  the  Third   District 

Court,  parish  of  Orleans. 

"No  complaint  being  made  ae  to  the  sufficiency  of  the  surety,  the  district  jodge  dismissed  the 
appeal  mainly  apon  the  groand  that  the  matter  in  controversy  does  not  exceed  fire  hon- 
dred  dollun.  After  f^anting  the  appeal,  his  Jnrisdlctlon  over  the  case,  except  as  regards 
the  sofficienoy  and  legality  of  the  bond,  was  gone. 

APPLICATION  for  a  writ  of  prohibition  against  the  judge  of  the 
Third  District  Court,  parish  of  Orleans.  Charles  Louque,  for  re- 
lator.   Judge  Lynch,  respondent,  in  propria  persona, 

MoROAK,  J.  Relator  applied  for  and  obtained  a  suspensive  appeal 
from  a  judgment  rendered  by  the  judge  of  the  Third  District  Court. 

No  complaint  is  made  as  to  the  sttfficiency  of  the  surety.  The  diB- 
trict  judge  dismissed  the  appeal  mainly  upon  the  ground  that  the 
matter  in  controversy  does  not  exceed  five  hundred  dollars.  After 
granting  the  appeal  his  jurisdiction  over  the  case,  except  as  regards 
the  sufficiency  and  legality  of  the  bond,  was  gone. 

The  rule  ordering  him  to  desist  from  any  further  proceeding  in  the 
ease,  and  commanding  him  to  send  up  the  record  to  this  court,  is  made 
peremptory. 
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State  of  Louisiana  ex  rel.  G.  A.  Fosdick  t;.  The  Judge  of  the 
Sixth  District  Court,  parish  of  Orleans. 

The  Judge  a  quo  dismissed  the  suspensive  appeal  granted,  on  the  groond  that  the  surety  on 
the  hond  was  not  the  owner  of  tangihle  property  to  the  amoont  of  the  hond  within  the 
jorisdiotion  of  the  court.  There  seems,  however,  to  be  no  question  of  the  solvency  of 
the  surety.  It  is  proved  that  the  surety  is  worth  the  amount  of  the  bond  and  that  he 
resides  within  the  jarisdiction  of  the  court.    This  is  all  that  the  law  requires. 

APPLICATION  for  a  writ  of  prohibition  against  the  jndge  of  the 
Sixth  District  Coart,  parish  of  Orleans.  L.  Madison  Day,  Ben- 
Hnck  Egan,  for  relator.    Judge  Saucier,  respondent,  in  propria  persona. 

Morgan,  J.  From  a  judgment  obtained  against  him  by  Avegno, 
Fosdick  applied  tor  a  suspensive  appeal,  which  was  granted. 

The  district  judge  dismissed  the  appeal  on  the  ground  that  the  se- 
enrity  on  the  appeal  bond  was  not  the  security  which  is  required  by 
law.  Fosdick  asks  for  a  writ  of  prohibition  against  the  judge  of  the 
district  court,  commanding  him  to  desist  from  proceeding  any  further 
against  him  or  his  property  in  the  present  controversy.  He  contends 
that  the  judgment  of  the  district  court  ie  suspended  by  his  appeal  and 
that  the  bond  furnished  by  him  is,  in  law,  good  and  sufficient. 

Tliere  seems  to  be  no  question  of  the  solvency  of  the  surety.  The 
objection  to  him  is,  as  we  understand  it  from  the  answers  of  Avegno 
and  the  district  judge,  that  he  is  not  the  owner  of  tangible  property 
to  the  amount  of  the  bond  within  the  jurisdiction  of  the  court. 

The  article  575  fixes  the  qualifications  of  a  surety  on  a  suspensive 
appeal  bond.  He  must  be  worth  the  amount  of  the  bond,  and  must 
reside  within  the  jurisdiction  of  the  court. 

Here  the  surety  is  worth  the  amount  of  the  bond,  and  he  resides 
within  the  jurisdiction  of  the  court.    This  is  all  the  law  requires. 

The  rule  is  made  peremptory. 


Nos.  5823  and  5832. 


State  ex  rel. 'John  Q.  Eustis  v.  The  Judge  of  the  Fourth  Dis- 
trict Court,  parish  of  Orleans. 

There  is  no  force  iu  the  objeotiou  of  the  respondent  that  appellant  in  applying  for  an  appeal 
did  not  specially  ask  for  a  suspensive  appeal.  He  applied  for  an  appeal,  and  he  gave 
bond  -within  ten  days  for  an  amount  sufficient  for  a  suspensive  appeal. 

APPLICATION  for  writs  of  mandamus  and  prohibition  against  the 
judge  of  the  Fourth  District  Court,  parish  of  Orleans.    T.  J,  BarU 
hit,  for  relator.    Judge  Lynch,  respondent,  in  propria  persona, 

Wtlt,  J.    The  relator's  opposition  to  the  tableau  of  distribution 
filed  by  the  syndic  of  the  insolvent  firm  of  Bellocq,  Noblom  &  Co., 
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having  been  rejected  and  the  distribation  of  funds  ordered  pursaant 
to  the  statement  on  the  tableaa,  the  relator  took  an  appeal  within  ten 
days,  the  bond  being  for  five  hundred  dollars,  the  amount  fixed  by  the 
judge. 

To  compel  the  judge  to  send  up  the  appeal  and  to  prevent  the  exe- 
cution of  the  judgment  in  the  meantime,  the  relator  sued  out  in  thiB 
court  writs  of  mandamus  and  prohibition  which  are  the  subject  of  the 
present  controversy. 

An  examination  of  the  evidence'  on  which  the  respondent  acted, 
satisfies  us  that  the  surety  is  worth  over  five  hundred  dollars,  the 
amount  of  the  bond;  and  from,  the  nature  of  the  case  we  conclude 
that  five  hundred  dollars  will  be  sufficient  for  a  suspensive  appeal 
bond.  We  do  not  see  how  the  costs  can  exceed  that  sum.  As  appel- 
lant is  not  in  possession  of  the  funds  in  controversy  he  need  only  give 
bond  for  the  amount  of  costs.  10  An.  345 ;  20  An.  108.  As  he  did  this 
within  ten  days  the  appeal  operated  a  supersedeas,    C.  P.  575. 

There  is  no  force  in  the  objection  of  the  respondent  that  appellant 
in  applying  for  an  appeal  did  not  specially  ask  for  a  suspensive  appeal. 
He  applied  for  an  appeal,  and  he  gave  bond  within  ten  days  for  an 
amount  sufficient  for  a  suspensive  appeal. 

It  is  therefore  ordered  that  the  mandamus  and  prohibition  herein 
be  made  peremptory  and  perpetual  at  the  costs  of  Henry  Peychand, 
syndic  of  Bellocq,  Noblom  &  Co. 


No.  5695. 

Charlotte  Pauline  Emelie  Romaine  Db  la  Ferriere  v.  Succks- 

siON  OF  R.  England. 

Where  the  heirs  of  a  suoceBsion  have  been  recognised  by  a  Jadgment  of  the  Second  DMriot 
Coart,  parish  of  Orleans,  and  put  In  possession  of  the  property,  an  action  for  debt  due 
ft^m  said  saccession  mast  bo  brought  before  the  ordinary  tribunals  against  the  heln 
themselves,  If  they  be  of  age,  or  against  their  tntor. 

APPEAL  from  the  Second  District  Court,  parish  of  Orleans.  Ttssotf 
J.  J.  L,  Itssotf  for  plaintiff  and  appellee.  BenHnek  JEgan  for 
defendant  and  appellant. 

Ludeling,  C.  J.  This  an  appeal  from  the  Second  District  Court  of 
New  Orleans.  The  defendant  contends  that  the  said  court,  being  a 
probate  court,  had  no  jurisdiction  over  the  case,  because  the  minor 
heirs  ot  said  England  had  been  put  in  possession  of  the  estate  by  an 
order  of  court,  and  he  cites  the  following  authorities  in  support  of  his 
position :  22  An.  23;  25  An.  225,  220;  26  An.  61. 

Article  996  declares:  *' The  case  is  different  when  such  estates  are 
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in  the  poBsession  of  the  heirs  either  present  or  represented  in  the 
State,  although  all  or  some  of  those  heirs  be  minors;  for  in  such  case 
the  actions  for  debts  due  from  such  successions  shall  be  broaght  before 
the  ordinary  tribunals,  either  against  the  heirs  themselves,  if  they  be 
of  age,  or  against  their  curators  if  they  be  under  age,  or  interdicted." 
C.  P.  996. 

It  appears  that  the  heirs  have  been  recognized  by  a  judgment  of  the 
Second  District  Court,  and  put  in  possession  of  the  property.  An 
*'  action  for  debt  due  from  said  succession  must  be  brought  before  the 
ordinary  tribunals  against  the  heirs  themselves,  if  they  be  of  age,  or 
against  their  tutor." 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be  set 
aside,  and  that  the  suit  be  dismissed  for  want  of  jurisdiction,  with 
costs. 

Rehearing  refused. 


No.  5629. 

SuocESSioN  OF  Walter  0.  Wikk.    On  petition  of  John  S.  Matfibld 

to  destitute  Mart  £.  Richards,  executrix. 

•Tolrn  S.  May  field,  alleging  that-  he  is  a  creditor  of  the  sncoeaslon  of  Walter  O.  Winn,  for 
reaaons  stated,  prayed  for  the  removal  of  the  executrix  Irom  her  tmst.  It  appears  fhim 
the  testimony  that  in  1883  the  exeoatrix  sold  a  portion  of  a  certain  plantation  belonging 
to  the  snooession  by  private  sale.  It  also  appears  that  she  is  not  now  a  resident  ol  the 
State,  and  that  she  has  not  given  a  power  of  attorney,  duly  recorded  as  required  by  law, 
to  any  one  to  represent  her.  These  are  sufficient  groonds  for  destitntlng  her  of  her 
trust. 

APPEAL  from  the  parish  court,  parish  of  Rapides.  Sullivan^  J.  Thos. 
MoOay,  B»  E,  Hunter,  Merrick,  Baee  dt  Foster,  for  plaintiff  and  ap- 
pellant.    M,  Byan  and  J.  Q.  White,  for  defendant  and  appellee. 

LuDELiKG,  C.  J.  J.  S.  Mayfield,  alleging  that  he  is  a  creditor  of  the 
succession,  for  reasons  stated,  prayed  for  the  removal  of  the  executrix 
from  her  trust.  The  executrix  alleged  that  Mayfield  had  no  interest 
in  the  succession,  and  denied  that  he  was  a  creditor  thereof.  There 
was  judgment  in  favor  of  the  defendant  and  plaintiff  has  appealed. 
A  motion  has  been  made  to  dismiss  this  appeal,  on  the  ground  that 
the  judgment  was  rendered  by  consent.  The  judgment  does  not  so 
stat€,  and  the  entry  on  the  minutes,  relied  upon  by  the  appellee,  does 
not  support  the  position  when  taken  as  a  whole.  It  recites  that  the 
exception  was  disposed  of,  and  ''by  consent  of  parties  the  court  pro- 
ceeded to  render  the  following  judgment,"  that  is,  they  consented  that 
the  court  should  render  judgment  on  the  merits  immediately. 

The  motion  to  dismiss  is  refused. 
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It  appears  that  the  notes  of  Mayfield  were  acknowledged  in  Noyem- 
ber,  1865,  since  which  time  there  has  been  no  interraption  of  pre- 
scription. The  notes  were  therefore  prescribed  when  the  first  sait  of 
Mayfield  was  fil^,  in  1873.  Conseqaently,  he  has  no  interest  or  right 
to  interfere  in  the  affairs  of  the  succession. 

It  is  ordered  that  the  judgment  of  the  lower  court  be  affirmed,  with 
costs  of  appeal. 


On  Rehbarino. 

Morgan,  J.  On  the  motion  to  dismiss  our  opinion  remains  un- 
changed. 

On  the  ninth  of  April,  1874,  John  Mayfield,  alleging  himself  to  be  a 
creditor  of  the  succession  of  Winn,  brought  suit  in  the  parish  court  of 
Rapides  to  destitute  ber  from  her  trust  as  executrix.  The  groandt 
upon  which  this  action  rests  are :  That  in  a  former  proceeding  he  was 
instructed  by  the  court  to  institute  proceedings  to  cause  her  to  be 
removed  ;  that  the  executrix  has  left  the  State  without  having  left  any 
one  in  charge  of  the  estate  under  any  recorded  power  of  attorney; 
that  she  has  had  control  of  property  exceeding  in  value  half  a  million 
of  dollars,  and  has  never  filed  an  account  of  her  administration;  that 
she  has  disposed  by  private  sale,  of  the  plantations  belonging  to  the 
succession.  He  prayed  for  the  appointment  of  a  curator  ad  hoc  to  rep- 
resent her,  through  whom,  or  personally,  she  might  be  cited,  and  that 
she  be  destituted  as  executrix. 

M.  Ryan  was  appointed  to  represent  her.    lie  was  cited. 

Ryan  answered,  denying  that  plaintiff  is  a  creditor  of  the  succession; 
that  if  he  had  ever  been  his  debt  was  prescribed ;  that  she  has  com- 
plied with  all  of  her  duties.  He  also  excepted  to  the  jurisdiction  of 
the  court  ratione  materuB.  Judgment  was  rendered  in  favor  of  the 
defendant. 

As  regards  the  claim  of  Mayfield  it  is  supported  by  nine  promissory 
notes  of.  $5000  each. 

These  notes  are  all  dated  thirtieth  of  March,  1860,  and  were  payable 
on  the  tenth  of  November  and  tenth  of  December  following.  On  the 
first  of  November,  1865,  they  were  acknowledged  by  the  executrix  in 
writing,  to  be  a  debt  of  the  succession  of  Winn. 

On  the  tenth  of  May,  1870,  John  Mayfield  took  a  rule  upon  the  ex- 
ecutrix in  which  these  facte  were  related,  and  he  asked  that  the 
executrix  be  ordered  to  file  an  account  of  her  administration,  and  if 
she  has  not  funds  enough  to  pay  him,  that  she  be  ordered  to  sell  a 
sufficient  amount  of  the  succession  property  to  pay  him. 

Service  was  made,  in  person,  of  this  rule  on  the  executrix  on  the 
eighteenth  of  May,  1870.    This  takes  the  case  out  of  prescription. 
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IJpoD  the  merits,  it  appears  from  the  testimony  of  her  attorney  that 
in  1862  the  executrix  sold  a  portion  of  a  certain  plantation  belonging 
to  the  succession  by  private  sale.  It  also  appears  that  she  is  not  now 
a  resident  of  the  State,  and  that  she  has  not  given  a  power  of  attorney 
daly  recorded  as  reqaired  by  law,  to  any  one  to  represent  her.  These 
are  sufficient  grounds  for  destituting  her  of  her  trust. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former  judg- 
ment rendered  herein,  in  so  far  as  it  maintains  the  appeal  remain  un- 
disturbed. It  is  further  ordered,  adjudged  and  decreed  that  our  former 
judgment  in  so  far  as  it  affirms  the  judgment  of  the  district  court  be 
avoided,  annulled  and  set  aside.  And  it  is  now  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  district  court  be  avoided,  annulled 
and  set  aside,  and  that  there  be  judgment  in  favor  of  the  plaintiff,  and 
against  the  defendant  Mary  E.  Richards,  late  widow  of  Walter  Winn, 
deceased,  destituting  her  from  the  office  of  executrix  of  the  last  will 
and  testament  of  the  said  Walter  Winn,  deceased,  and  that  defendant 
pay  the  costs  in  both  courts* 


No.  5764. 

The  State  of  Louisiana  v.  George  Fritz  alias  Fry  and  Frank 

O'Brian. 

ft 

The  provision  of  the  etatate  under  which  Judge  Atooha  appointed  a  lawyer,  George  H. 
Braughn,  to  preside  in  his  oourt  and  try  defendants,  being  repugnant  to  article  90  of  the 
constitntion,  was  void  from  the  beginning  of  its  enactment  and  the  appointment  was  a 
nullity. 

The  express  requirement  of  article  90,  that  the  Judge  shall  select  a  lawyer  to  try  a  certain 
class  of  oases,  carries  with  it  an  implied  inhibition  against  the  judge  selecting  or  ap- 
pointing a  lawyer  to  act  in  his  place  and  stead  in  the  trial  of  any  other  cases. 

The  defendant  was  therefore  tried  and  sentenced  in  the  Superior  Criminal  Court  during  the 
absence  of  the  judge  of  that  court,  and  without  any  competent  judge  presiding  at  the 
time.  The  attorney  who  presided  had  no  more  authority  to  act  as  judge  than  any  other 
person  who  was  present  at  the  trial. 

The  position  that  Braughn  was  a  de  facto  judge  and  that  his  official  acts  were  valid,  is  not 
tenable.  He  had  no  color  of  title  to  the  office  of  judge  of  the  Superior  Criminal  Court, 
and  never  claimed  or  pretended  to  be  Judge  of  that  court. 

APPEAL  from  the  Superior  Criminal  Court,  parish  of  Orleans. 
Braughn,  an  attorney  duly  qualified,  acting  in  the  place  of  Judge 
Atocha.  A.  P.  Field,  Attorney  General,  for  plaintiff  and  appellee. 
J,  J.  Foley  and  M.  A,  Dooley,  for  defendant  and  appellant. 

Wtly,  J.  Defendant,  Frank  O'Brian,  who  was  convicted  on  an  infor- 
mation for :  First,  forging  an  order  for  the  delivery  of  goods.  Second, 
publishing  as  true  a  forged  order  for  tbe  delivery  of  goods,  and 
sentenced  to  the  penitentiary  for  four  years,  appeals  from  the  judg- 
ment of  the  court  below. 
44 
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Id  this  court  his  conosel  files  an  assignment  of  errors,  the  most 
important  objection  being,  that  the  accused  was  tried  before  Crcorge 
H.  Branghn,  Esq.,  an  attorney  at  law,  who  presided  under  an  appoint- 
ment of  Judge  Atocha,  the  judge  of  said  court;  that  the  statute  which 
authorized  the  judge  to  appoint  an  attorney  at  law  to  discharge  the 
duties  of  his  office  during  his  inability  to  act  on  account  of  sickneBS, 
was  unconstitutional,  null  and  void,  and  the  trial,  conviction  and  sen- 
tence of  this  defendant  were  therefore  null  and  void. 

Article  90  of  the  constitution  provides  that:  "In  any  case  when  the 
judge  may  be  recused,  and  when  he  is  not  personally  interested  in  the 
matters  in  contestation,  he  shall  select  a  lawyer,  having  the  qualifica- 
tions for  a  judge  of  his  court,  to  try  such  cases.  And  when  the  judge 
is  personally  interested  in  the  suit,  he  shall  call  upon  the  parish  or 
district  judge,  as  the  case  may  be,  to  try  the  case." 

The  express  requirement  of  this  article,  that  the  judge  shall  select 
a  lawyer  to  try  a  certain  class  of  cases,  carries  with  it  an  implied  inhi- 
bition against  the  judge  selecting  or  appointing  a  lawyer  to  act  in  his 
place  and  stead  in  the  trial  of  any  other  cases;  and  what  a  judge  is 
forbidden  by  the  constitution  to  do,  he  can  not  be  authorized  to  per- 
form by  an  enactment  of  the  G-eneral  Assembly.  The  provision  of  the 
statute  under  which  Judge  Atocha  appointed  G«orge  H.  Braugho, 
Esq.,  to  preside  in  his  court  and  try  defendant,  being  repugnant  to  the 
constitution,  was  void  from  the  beginning;  and  the  appointment  was 
a  nullity. 

The  defendant  was,  therefore,  tried,  convicted  and  sentenced  in  the 
Superior  Criminal  Court,  during  the  absence  of  the  judge  of  that 
court,  and  without  any  competent  judge  presiding  at  the  time.  The 
attorney  who  presided  had  no  more  authority  to  act  as  judge  than  any 
other  person  who  was  present  at  the  trial. 

As  to  the  position  that  George  H.  Braughn  was  a  de  facto  jndgp,  and 
therefore  his  official  acts  were  valid,  we  will  remark  that  he  had  no 
color  of  title  to  the  office  of  judge  of  the  Superior  Criminal  Court 
held  no  commission  from  the  Governor,  and  set  up  no  adverse  title  to 
the  office.  Indeed  he  never  claimed  or  pretended  to  be  judge  of  that 
court.  He  recognized  Judge  Atocha  as  the  judge  of  the  court,  and 
with  his  authorization  attempted  to  perform  the  duties  of  that  officer 
during  his  inability  to  act  on  account  of  sickness.  The  sole  question 
therefore  in  the  case  is  a  question  of  authority  of  a  judge  to  appoint 
an  attorney  to  perform  his  official  duties  during  his  sickness,  in  view 
of  the  clause  of  the  constitution  quoted.  And  this  question  we  think 
we  have  disposed  of  in  the  observations  alicoady  made. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  annulled, 
and  that  this  case  be  remanded  to  be  tried  according  to  law. 
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No.  5377. 

State  of  Louisiana  v.  Edward  Coleman. 

Where  a  witness  declared  that  he  had  formed  an  impreeaion  based  on  newspaper  statements 
and  that  said  impression  woald  give  way  to  evidence,  that  is  no  caase  for  challenge. 

The  Judge  a  quo  properly  rejected  the  following  question  to  a  witness:  *' Yon  have  stated 
that  the  accused  received  in  his  youth  several  injuries  upon  the  head;  you  have  stated 
also  that  his  language  and  conduct  were  at  times  strange  and  extraordinary.  Was  that 
conduct  and  langoage  that  of  a  rational  man  f"  The  facts  in  regard  to  the  language  and 
conduct  should  have  been  detailed. 

The  following  charge  to  the  Jury,  which  was  objected  to,  is  undoubtedly  oorreot: 

'*The  killing  once  proved,  the  burden  of  extenuation  and  of  showing  all  oirenmstanoes  of 
accident,  misfortune  or  justification,  are  thrown  upon  the  defendant.  When  insanity  ia 
pleaded  in  defense  of  a  criminal  act,  it  roust  be  clearly  shown  that  it  existed  at  the  ^ne 
of  the  commission  of  the  act.  Every  person  is  presumed  to  be  sane  until  the  contrary 
is  proved,  and  it  is  for  him  who  sets  up  this  defense  to  prove  it  by  evidence  which  wiU 
satisfy  the  minds  of  the  Jurors  that  the  party  was  insane  at  the  time  of  the  oommiasioii 
oi  the  offense.  Drunkenness  is  no  excose  for  crime,  and  any  state  of  mind  resulting 
from  drunkenness,  unless  it  be  a  permanent  and  continuous  result,  still  leaves  the  person 
responsible  for  his  acts." 

The  judge  a  quo  did  not  err  when  refusing  to  charge  the  Jury  as  follows : 

"If  the  defense  to  an  indictment  is  insanity,  the  burden  of  proof  is  on  the  goTcmment  to 
satlafy  the  jury  beyond  a  reasonable  doubt  that  the  prisoner  was  sane  when  he  committed 
the  act,  and  if  the  jury  entertain  any  doubts  of  his  sanity,  they  must  acquit  Mm  of 
guilt."    The  burden  of  proof  is  upon  the  party  setting  up  the  defense. 

The  Judge  a  quo  did  not  err  when  refusing  to  charge:  '*  That,  where  a  person  is  insane  at 
the  time  he  commits  a  murder,  he  is  not  punisliable  as  a  murderer,  although  such  insan* 
ity  be  remotely  occasioned  b^-  undue  indulgence  in  spirituous  liquors." 

The  court  below  did  not  erroneously  refuse,  as  alleged,  to  instruct  the  jury:  "That,  if  some 
controlling  disease  was  in  truth  the  acting  power  within  the  prisoner,  which  he  could 
not  resist,  or  if  he  had  not  a  sufficient  use  of  his  reason  to  control  the  passions  which 
prompted  the  act  complained  of,  he  is  not  responsible  "  The  instruction  was  calculated 
to  mislead  the  Jury. 

There  is  no  error,  as  assigned,  because  the  record  fails  to  disclose  "  the  names  of  the  grand 
jurors  by  whom  the  indictment  was  found,  the  time  and  place  at  which  the  jury  was 
formed,  and  whether  the  indictment  was  formed  by  twelve  or  more."  In  the  record  is 
found  the  following  copy  of  the  minutes  of  the  court: 

"  The  grand  jurors  duly  empanneled  and  sworn  in  and  for  the  body  of  the  parish  of  Orleans 
appeared  this  day  into  court,  and  being  called,  retired  to  consider  upon  the  business 
laid  before  them ;  they  aiterward  returned  into  court  and  presented  the  following  bill 
of  indictment."    This  is  sufficient. 

Thwe  is  no  error,  as  assigned,  because  "  the  record  fails  to  show  that  the  defendant  was 
asked  if  he  had  any  thing  to  say  why  sentence  of  the  law  should  not  be  pronounced  on 
him."  The  remark  in  the  decree,  "  and  having  nothing  to  offer  in  arrest  of  iudgment^" 
of  course  implies  that  the  defendant  was  asked  if  he  had  anything  to  say  why  sentence 
of  the  law  ahonld  not  be  pronounced  on  him. 
It  la  unimportant  and  no  error  that  the  record  fails  to  show  "  that  the  prisoner  was  present 

in  court  when  the  motion  for  a  new  trial  was  made  and  refused." 
The  objection  that  the  court  allowed  the  Attorney  General,  after  announcing  that  the  evi- 
denoe  In  behalf  of  the  State  was  closed,  to  offer  another  witness,  is  without  weight.    It 
was  within  the  discretion  of  the  judge. 

APPEAL  from  the  Superior  CrimiDal  Court,  parish  of  Orleans. 
Atoeha^  J.  A,  P.  Field,  Attorney  General,  and  John  MoFheUn, 
difttiict  attorney,  for  plaintiff  and  appellee.  Henry  0,  and  John  H,  CaS" 
isUanoe,  Braughnf  Buck  i&  Dinkelepiel^  for  defendant  and  appellant. 

Wtlt,  J.    The  defendant  having  been  tried  and  convicted  of  mur- 
der and  sentenced  according  to  law,  appeals  from  the  judgment  of  the 
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court  below.  He  assigDs  in  this  court  certain  errors,  which  we  will 
notice  Id  the  order  stated  by  him. 

First — He  alleges  the  court  erred  in  refusing  his  challenge  for  caase 
when  Louis  Schwartz,  one  of  the  panel  of  jurors,  was  presented  to  him. 

Schwartz,  examined  on  his  voir  dire,  stated  that  *'he  had  formed  an 
impression,  based  on  newspaper  statements,  and  that  it  would  require 
evidence  to  change  this  impression.*'  On  cross-ezamination  in  re/^rd 
to  removing  this  impression  he  was  asked  **  would  it  require  consider- 
able evidence."  To  which  be  answered:  **I  can  not  draw  such  a 
distinction.  To  me  all  evidence  is  evidence.  It  would  require  some 
evidence." 

Questioned  by  the  court,  **  You  have  stated  that  jou  had  an  impres- 
sion, and  yon  have  also  stated  tliat  it  was  not  an  opinion  :  now,  sir,  I 
want  to  know  if  that  opinion  will  give  way  to  evidence."  He  an- 
swered, '*  Yes."  We  think  the  court  did  not  err  in  refusing  the  chal- 
lenge for  cause. 

Second — He  assigns  the  court  erred  in  refusing  the  following  question 
propounded  to  a  witness :  ''Yon  have  stated  that  Coleman  received  in 
his  youth  severe  injuries  upon  the  head ;  you  have  stated  also  that  bis 
language  and  conduct  were  at  times  strange  and  extraordinary ;  was 
that  conduct  and  language  that  of  a  rational  man  Y"  The  opinion  of 
the  witness  was  properly  rejected.  Without  detailing  the  facts  in  re- 
gard to  the  language  and  conduct  of  the  accused,  which  witness 
thought  strange  and  extraordinary,  his  opinion  as  to  whether  ''  that 
conduct  and  language  was  that  of  a  rational  man,"  was  calculated  to 
mislead  the  jury.  Language  and  conduct  which  the  witness  might 
think  were  not  that  of  a  rational  man,  might  not,  if  disclosed,  produce 
the  same  conclusion  with  the  jury. 

Third — The  objection  set  up  in  the  third  assignment  is  answered  in 
our  remarks  in  reply  to  the  second. 

Fourth — The  fourth  objection  is  to  the  following  charge  given  by 
the  judge  to  the  jury:  '*The  killing  once  proved,  the  burden  of  exten- 
uation and  of  showing  all  circumstances  of  accident,  misfortune  or 
justification,  are  thrown  upon  the  defendant ;"  that  *'  when  insanity  is 
pleaded  in  defense  of  a  criminal  act  it  must  be  clearly  shown  to  have 
existed  at  the  time  of  the  commission  of  the  act;"  and  that  ''every 
person  is  presumed  to  be  sane  until  the  contrary  is  proved,  and  it  is 
for  him  who  sets  up  this  defense  to  prove  it  by  evidence  which  will 
satisfy  the  minds  of  the  jurors  that  the  party  was  insane  at  the  time 
of  the  commission  of  the  offense."  And  finally  that  "  drunkenness  is 
no  excuse  for  crime,  and  any  state  of  mind  resulting  from  drunken- 
ness, unless  it  be  a  permanent  and  continuous  result,  still  leaves  the 
person  responsible  for  his  acts."    This  charge  was  undoubtedly  correct. 
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Fifth— ThAt  the  court  errooeoasly  refused  to  charge  the  jury  as  fol- 
lows: "  If  the  defense  to  an  indictment  is  insanity,  the  burden  of  proof 
is  on  the  goyernment  to  satisfy  the  jury  beyond  a  reasonable  doubt 
that  the  prisoner  was  sane  when  he  committed  the  act;  and  if  the  jury 
entertain  'any  doubts  of  his  sanity,  they  must  acquit  liim  of  guilt." 
The  court  did  not  err.  The  burden  of  proof  is  upon  the  party  setting 
up  the  defense. 

8ixth — The  sixth  objection  is  answered  in  our  remark  in  reply  to  the 
fifth. 

Sevenih-r-The  seventh  objection  is  also  answered  in  our  remark  in 
reply  to  the  fifth.  The  party  setting  up  the  defense  of  insanity  must 
establish  it. 

JEighth — Error  is  assigned  because  the  court  refused  the  following 
charge  to  the  jury:  '*  Where  a  person  is  insane  at  the  time  he  commits 
a  murder,  he  is  not  punishable  as  a  murderer,  although  such  insanity 
be  remotely  occasioned  by  undue  indulgence  in  spirituous  liquors." 
The  court  did  not  err.  It  had  previously  charged  that  *' drunkenness 
is  no  excuse  for  crime,  and  any  state  of  mind  resulting  from  drunken- 
ness, unless  it  be  a  permanent  and  continuous  result,  still  leaves  the 
person  responsible  for  his  acts."  This  charge  was  a  true  exposition  of 
the  law,  and  the  instruction  refused  was  calculated  to  mislead  the  jury. 
Ninth — The  answer  to  the  ninth  objection  is,  as  stated  previously, 
the  State  is  not  bound  to  prove  the  sanity  of  the  accused.  He  who 
alleges  insanity  as  a  defense  must  prove  it. 

Tenth — The  tenth  objection  is  answered  in  our  remarks  in  reply  to 
the  previous  objections. 

Eleventh — Error  is  assigned  because  the  coiiirt  refused  the  following 
charge:  "If  some  controlling  disease  was  in  truth  the  acting  power 
within  the  prisoner,  which  he  could  not  resist,  or  if  he  had  not  a  suffi- 
dent  use  of  his  reason  to  control  the  passions  which  prompted  the  act 
complained  of,  he  is  not  responsible."  The  court  did  not  err.  The 
instruction  was  calculated  to  mislead  the  jury.  To  avoid  responsi- 
bility for  the  offense  it  devolved  upon  the  accused  to  prove  the  defense 
of  insanity. 

l\pelfih — The  answer  to  the  twelfth  objection  is  the  same  as  that 
stated  in  reply  to  the  eleventh. 

HUrteenth — Error  is  assigned  because  the  record  fails  to  disclose  the 
names  of  the  grand  jurors  by  whom  the  indictment  was  found,  the 
time  and  place  at  which  the  grand  jury  was  formed,  and  the  indict- 
ment was  found  by  twelve  or  more. 

In  the  record  is  found  the  following  copy  of  the  minutes  of  court  on 
April  30,  1874:  '*  The  grand  jurors  duly  empanneled  and  sworn  in  and 
for  the  body  of  the  parish  of  Orleans  appeared  this  day  into  court,  and 
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being  called,  retired  to  consider  npon  the  business  laid  before  them; 
they  afterward  returned  into  court  and  presented  the  following  bill 
of  indictment."  It  was  signed  by  the  foreman,  and  the  record  further 
shows  that  it  was  filed  and  recorded.  There  is  no  force  in  this  ob- 
jection. 

Fourteenth — Error  is  assigned  because  the  record  fails  to  show  that 
the  defendant  was  asked  if  he  had  any  thing  to  say  why  sentence  of 
the  law  should  not  be  pronounced  on  him.  The  remark  in  the  decree 
'^and  having  nothing  to  offer  in  arrest  of  judgment/'  of  course  implies 
that  the  defendant  was  asked  if  he  had  any  thing  to  say  why  sentence 
of  the  law  should  not  be  pronounced  on  him. 

Fifteenth^lt  is  lastly  assigned  as  error  that  the  record  fails  to  show 
that  the  prisoner  was  present  in  court  when  the  motion  for  new  trial 
was  made  and  refused.    This  is  unimportant. 

The  objection  that  the  court  allowed  the  Attorney  General,  after 
announcing  that  the  evidence  in  behalf  of  the  State  was  closed,  to  offer 
another  witness,  is  without  weight.  It  was  within  the  discretion  of 
the  judge. 

Judgment  affirmed. 

Rehearing  refused. 


No.  4110. 

Widow  P.  C.  Lemane,  Administratrix,  v,  Henrt  Lbmane.    Igxacb 

Halum,  Third  Opponent. 

ISTotioe  of  anbrogation  to  a  Judgment,  served  after  the  seizure  thereof,  has  no  effeot  to  distorb 
rights  acquired  previonsly. 

It  was  absurd  for  the  suocession  of  P.  C.  Lemane,  haying  Judgment  for  $700  against  Henry 
Lemane,  to  seize  thereunder  the  Judgment  of  the  latter  against  the  aaoceaaion  of  P.  C. 
Lemane.  for  $500.  At  the  time  of  the  seizure  the  respectire  Judgments  irere  compen- 
sated. The  law  tolerates  no  such  absurdity  as  a  Judgment  creditor  seizing  a  Judgment 
against  himself. 

The  oljeotion  that  this  court  is  without  Jurisdiction  because  the  Judgment  seized  and  which 
the  third  opponent  claims  as  subrogee,  does  not  exceed  five  hundred  dollars,  is  un- 
founded.    At  the  time  of  the  seizure  the  Judgment  and  interest  exceeded  that  snm. 

APPEAL  irom  the  Seventh  District  Court,  parish  of  Orleans.    OoU 
lena^  J.    J.  Duvigneaud  and  A.  L.  Tissot  for  plaintiff  and  appel- 
lant.   £,  O.  Dvgu^j  for  third  opponent  and  appellee. 

Wtly,  J.  In  March,  1869,  plaintiff,  the  legal  representative  of  the 
succession  of  Pierre  C.  Lemane,  sued  the  defendant,  Henry  Lemane, 
for  seven  hundred  dollars,  the  price  of  a  stall  in  the  French  Market, 
which  he  bought  from  his  brother,  Pierre  C.  Lemane,  a  few  days 
before  his  death.  Defendant  pleaded  a  general  denial,  and  also  set  op 
in  reconvention  a  claim  of  five  hundred  dollars  which  he  alleged  he 
left  on  deposit  in  the  hands  ot  his  brother  a  few  days  before  bis  death. 
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Before  trial,  liowever,  defendant  obtained  judgment  in  the  Second 
District  Court  on  this  five  hundred  dollar  claim  against  the  succession 
represented  by  plaintiff.  At  the  trial  of  this  case  subseqnentl j^  plain- 
tiff had  judgment  against  defendant  for  the  seven  hundred  dollars 
claimed  as  the  price  of  the  stall.  Execution  issued  on  this  judgment, 
and  the  judgment  of  defendant  in  the  Second  District  Court  for  five 
hundred  dollars  against  succession  of  Pierre  C.  Lemane  was  seized. 

Thereupon  Ignace  Halum  filed  a  third  opposition,  claiming  as  sub- 
rogee the  judgment  seized. 

The  defense  set  up  to  this  opposition  was  that  no  notice  of  the 
subrogation  had  been  served,  and  compensation  was  pleaded.  The 
court  maintained  the  opposition,  and  from  that  judgment  this  appeal 
was  taken. 

The  whole  proceeding  is  quite  irregular.  As  notice  of  the  subroga- 
tion was  only  served  on  plaintiff  after  the  seizure,  it  had  no  effect  to 
disturb  rights  acquired  previously.  It  was  absurd  for  the  succession 
of  Pierre  C.  Lemane,  having  judgment  for  seven  hundred  dollars 
against  Henry  Lemane,  to  seize  thereunder  the  judgment  of  the  latter 
against  the  succession  of  Pierre  C.  Lemane  for  five  hundred  dollars. 

At  the  time  of  the  seizure  the  respective  judgments  were  compen- 
sated. The  law  tolerates  no  such  absurdity  as  a  judgment  creditor 
seizing  a  judgment  against  himself.  The  objection  that  this  court  is 
without  jurisdiction  because  the  judgment  seized,  and  which  the  third 
opponent  claims  as  subrogee  does  not  exceed  five  hundred  dollars,  is 
unfounded,  because  at  the  time  of  the  seizure  the  judgment  and  inter- 
est exceeded  that  sum. 

It  ia  therefore  ordered  that  the  judgment  appealed  from  be  annuUedi 
and  the  demand  of  the  opponent  be  rejected  with  costs. 


No.  4078. 

O.  N.  Prudhommb  v.  Salamander  Fire  Insurance  Compant  of 

New  Orleans. 

When  there  is  in  the  description  or  designation  of  the  boUdings  in  which  the  goods  insured 
are  located,  snch  misrepresentation  of  a  material  fact  as  to  aYoid  the  policy,  the  insurers 
are  released  from  responsibility. 

APPEAL  from  the  Seventh  District  Court,  parish  of  Orleans.    OoU 
lens,  J.     Jury  trial.    U.  H.  MoOaUb,  for  plaintiff  and  appellee. 
Albert  Yoorhiea,  for  defendant  and  appellant. 

'  Morgan,  J.  This  is  a  suit  on  a  policy  of  insurance.  The  instru* 
ment  recites  that,  **in  consideration  of  $120  to  them  paid  by  the 
inaared,  hereinafter  named,  the  receipt  whereof  is  hereby  acknowl- 
edged/' the  Salamander  Fire  Insurance  Company   '*do  insure  Ben 
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Toledauo  against  loss  or  damage  by  fire  to  the  amoant  of  $3000  on 
stock  in  trade,  snch  as  is  usually  kept  in  a  country  store,  such  as  groce- 
ries, dry  goods,  hardware  and  cutlery,  contained  in  a  frame  shingled 
store,  situated  in  the  town  of  Coushatta,  Red  River,  Loaisiana,  being 
stock  of  C.  N.  Prudhomme."    The  defense  is : 

First — Want  of  insurable  interest  in  (!he  assured. 

Second — That  the  defendants  were  not  advised  that  the  goods  insured 
were  kept  for  sale  in  a  large  hotel,  used  for  the  reception  of  travelers 
and  sojourners,  in  which  other  avocations  and  trades  were  pursued  by 
different  parties,  which  fact,  if  it  had  been  made  known,  would  have 
deterred  the  defendants  from  accepting  the  risk. 

If  we  give  to  the  plaintiff  what  he  claims  as  regards  the  insurance 
of  the  goods  which  were  destroyed  by  the  fire — that  is,  that  they  were 
his,  and  were  insured  for  his  benefit — still  the  second  objection  most 

prevail. 

In  the  application  to  insure  the  goods  are  described  as  being  in  a 
store.  Properly  speaking,  they  were  not  in  a  store.  They  were  con- 
tained in  a  room  belonging  to  a  lodging  and  boarding  house.  It  was 
in  the  kitchen  of  this  house  that  the  fire  which  consumed  the  plaiotiiPs 
goods  originated.  By  the  terms  of  the  policy  "taverns"  are  extra 
hazardous.  It  is  contended  that  the  house  in  question  was  not  a  tavern' 
but  a  hotel.  The  distinction  between  a  tavern  and  a  hot-el  in  suoh  a 
place  as  Coushatta  is,  it  seems  to  us,  a  distinction  without  a  difference. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  avoided,  annulled  and  reversed,  and  that  there  be 
judgment  in  favor  of  the  defendant,  with  costs  in  both  courts. 

On  Rehearing. 
HOWBI.L,  J.    A  motion  is  made  to  dismiss  this  appeal  on  the  ground 
that  the  appeal  bond  has  been  declared  insufficient  and  the  appeal  dis- 
missed by  the  court  a  qua.    This  has  been  disposed  of  in  the  prohibi- 
tion suit,  just  decided,  and  hence  the  motion  must  be  denied. 

On  the  Merits. 

In  our  former  opinion  we  held  that  the  insurers  were  released  from  ^ 
responsibility  because  the  goods  were  in  a  building  declared  by  the 
policy  to  be  extra  hazardous,  and  not  in  such  a  building  as  was  de- 
scribed in  the  application  for  insurance  and  in  the  policy.  We  still 
think  the  insurers  not  liable  under  the  circumstances ;  for  whether  the 
building  be  a  tavern  (the  word  used  in  the  policy)  or  a  hotel  (by  which 
it  is  designated  in  the  record),  there  was  such  misrepresentation  of  a 
material  fact  as  to  avoid  the  policy — the  premium  for  insurance  in  such 
buildings  being  higher  than  that  paid  by  the  insurer  in  this  instance. 

It  is  therefore  ordered  that  our  former  decree  remain  undisturbed. 
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No.  5827. 

State  ex  rel.  Pontchartrain  Railrod  Company  v.  Judgb  of  thb 

Superior  District  Court  et  als. 

Aeoording  to  lav  a  SDBpenaiTe  appeal  ia  to  be  taken  witbin  ten  days  from  the  notification  to 
the  party  cast  of  the  Judgment  complained  of.  Bat  the  requirements  of  the  law  are 
not  protaibitory,  and  it  is  understood  by  this  court  that  any  engagement  not  prohibited 
by  law  and  not  repugnant  to  good  morals  may  be  enforced  between  the  parties  thereto. 
The  law  does  not  say  that  the  parties  may  not  agree  that  the  time  for  making  an  appli- 
cation for  a  suspensive  appeal  may  not  be  extended,  noi  does  it  forbid  the  parties  ttom 
fixing  the  amount  of  the  appeal  bond  among  themselves.  The  provisions  of  the  law  on 
the  subject  are  for  the  protection  of  the  parties  in  litigation.  Either  party  may  waive 
his  rights  to  this  protection,  and  if  he  chooses  to  do  so  and  contracts  to  do  sc,  his  con* 
tract  can  be  enforced. 
^  The  district  Judge  has  the  power  of  pronouncing  on  the  question  whether  an  appeal  is  or 
shall  be  suspensive  or  devolutive,  and  of  saying  whether  the  appellee  shall  be  entitled 
to  take  out  execution,  notwithstanding  the  appeal.  But  when  it  is  a  Judgment  which 
this  court  may  reform,  when  the.  case  is  within  its  jurisdiction,  it  may  determine  that 
an  appeal  is  suspensive,  which  the  district  Judge  may  have  decided  was  devolutive.  In 
the  like  manner  this  court  can  decide  whether  the  surety  is  good  and  solvent,  and  re- 
vise the  judgment  of  the  lower  court  on  this  iK>int. 
Tha«fore,  in  this  case,  the  application  for  a  suspensive  appeal,  being  made  within  the  time 
agreed  ui»on  by  the  parties  in  interest  and  authorized  to  make  the  agreement,  is  valid. 

APPLICATION  for  a  writ  of  prohibition  against  the  judge  of  the 
Superior  District  Court,  parish  of  Orleans.  J.  A,  Campbell,  A. 
Mieou,  for  relator.  A.  J.  Jjetoia,  for  Mrs.  Ellen  Murray  et  als.,  res- 
pondents.   Judge  HawhinSt  respondent,  lu  pri^fyria persona. 

Morgan,  J.  On  the  twenty-fifth  of  March,  1875,  judgment  was 
signed  in  the  case  of  Ellen  Murray,  tutrix,  etc.,  v.  The  Pontchartrain 
Bailroad  Company,  in  favor  of  the  plaintiff,  for  ten  thousand  five 
hundred  dollars  and  costs. 

On  the  twenty- sixth  of  March  plaintiff  and  defendant,  through 
their  respective  counsel,  agreed  that  the  defendant's  right  to  a  suspen- 
sive appeal  should  be  extended  for  the  term  of  sixty  days  from  that 
date.  On  the  thirtieth  of  March  this  agreement  was  entered  upon  the 
minutes  of  the  court,  and  granted. 

On  the  twenty-fifth  of  May,  1875,  defendants  moved  the  court  for  a 
suspensive  appeal  from  the  judgment  rendered  on  the  twenty-fifth  day 
of  March  preceding.  The  motion  was  granted  on  the  same  day,  upon 
the  condition  that  the  defendant  should  furniah  bond  and  security, 
conditioned  as  the  law  directs. 

On  the  same  day  bond  was  furnished  for  $16,050. 

On  the  twenty-sixth  of  May,  1875,  plaintiffs  moved  the  court  to  set 
aside  the  appeal,  in  so  far  as  it  was  suspensive,  upon  the  grounds: 

First — That  the  surety  on  the  appeal  bond  is  not  good  and  solvent. 

Second — That  the  amount  of  the  appeal  bond  is  insufficient. 

Ihird — That  by  the  agreement  of  the  twenty-sixth  of  March,  1875, 
defendants  had  acquiesced  in  the  judgment. 

Fourth — That  the  legal  delay  for  a  suspensive  appeal  had  expired. 
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Mfth — That  tbe  delay  granted  in  the  agreement  of  the  twenty-sixth 
of  Mareh  had  expired  previous  to  the  filing  of  tbe  motion  for  and  bond 
of  appeal. 

Sixth — That  the  agreement  is  not  binding  upon  plaintifi",  as  defend- 
ants have  not  complied  with,  but  on  the  contrary  have  violated  the 
letter  and  spirit  of  the  agreement. 

The  district  judge  was  of  the  opinion,  as  we  gather  from  his  answer: 

First — That  the  surety  on  the  appeal  bond  was  not  good  and  solvent. 

Second — That  the  delay  within  which  a  suspensive  appeal  may  be 
taken  being  fixed  by  law,  it  is  a  matter  of  public  policy  and  is  not 
susceptible  of  change  by  agreement  between  parties;  that  the  delay 
fixed  by  law  for  the  taking  of  a  suspensive  appeal  had  expired  before 
defendant's  appeal  was  asked  for ;  and  that  the  extension  provided  for 
in  the  agreement  appeared  to  have  been  obtained  for  purposes  differ- 
ent from  those  stipulated  in  the  agreement,  and  were  suggestive  of 
fraud  on  the  part  of  the  appellant. 

For  these  reasons  the  district  ludge  declared  that  the  appeal  was 
devolutive  only.    Hence  this  application  for  a  writ  of  prohibition. 

Third — The  question  of  acquiescence  is  not  suggested  either  in  the 
answer  or  in  the  brief  of  the  defendant  herein. 

Our  only  concernment  is,  first,  with  the  bond.  Is  it  good  in  quality 
and  amount  t  Second,  was  the  appeal  applied  for  in  time  to  give  it  a 
suspensive  effect  t 

First — The  property  of  the  surety  on  the  bond  is  all  personal  prop- 
erty, but  this  is  no  objection.  Estimating  his  property  at  its  honest 
value  we  think  he  is  worth,  according  to  the  testimony,  at  least 
$35,000.  His  debts  amount  to  about  $10,000.  This  would  leave  him 
solvent  in  the  sum  of  $25,000,  or  more  than  the  amount  of  his  liability. 

Defendant  in  rule  contends  that  the  surety  is  not  worth  the  amount 
which  we  have  stated.  But  her  objections  are  deductions,  ndt  facts. 
For  instance,  she  says  that  much  of  his  property  is  pledged  to  secure 
some  $8000  of  debt,  and  that  the  entire  amount  pledged  must  be  de- 
ducted from  his  assets.  Not  so.  The  property  pledged  is  still  his, 
and  if  it  were  sold  to  pay  tbe  debt  for  which  it  stands  as  security,  the 
uncontradicted  evidence  is  that  it  is  worth  tbe  amount  fixed  by  ns. 
We  are  therefore  justified  in  saying  that  it  would  fetch  that  amount. 
This  would  leave  a  balance  which^  added  to  the  amount  be  basin 
hand,  would  be  sufficient  to  pay  the  bond,  should  the  judgment  ap- 
pealed from  be  affirmed. 

She  further  contends  that  the  surety  is  also  surety  on  another  bond 
for  $5000,  and  that  this  sum  should  be  deducted  from  his  assets. 
Giving  her  tbe  benefit  of  this  position — with  regard  to  which,  however, 
we  express  no  opiuion,  still,  according  to  tbe  value  which  we  think  the 
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record  disoloseB  bis  property  possesgeB,  he  has  enough  to  pay  both 
boDds  ahonld  judgment  go  against  him. 

Is  the  bond  sufficient  in  amount?  The  verdict  was  for  $10,500  and 
costs.  The  judgment  followed  the  verdict.  Should  the  judgment  be 
affirmed,  what  amount  will  the  defendants  have  to  pay  Y  Ten  thous- 
and five  hundred  dollars,  with  the  accrued  costs. 

The  bond  required  to  suspend  the  execution  of  a  judgment  is  '*for  a 
sum  exceeding  by  one-half  the  amount  of  such  judgment.*'  C.  P.  575. 
One-half  of  $10,500  is  $5,250.  Therefore  tlie  bond  required  by  law  in 
this  case  would  be  $15,750.  The  bond  is  for  $16,050,  or  $'i00  more 
than  the  law  requires,  and  leaving  that  sum  for  costs,  if  costs  are  to  be 
included  in  tlie  bond.     In  amount,  therefore,  tlie  bond  is  sufficient. 

Second — ^Was  the  appeal  applied  for  in  time  to  give  it  a  suspensive 
effect  f 

Article  575  of  tbe  Code  of  Practice  provides  that  if  the  appeal  has 
been  taken  within  ten  days,  not  including  Sundays,  after  the  judgment 
has  been  notified  to  the  party  cast  in  the  suit,  when  such  notice  is  re- 
quired by  law,  it  shall  stay  execution  and  all  further  proceedings, 
until  definitive  judgment  be  rendered  on  the  appeal;  provided  the 
appellant  gives  his  obligation,  with  good  and  solvent  security,  residing 
within  the  jurisdiction  of  the  court,  in  favor  of  the  clerk  of  the  court 
rendering  the  judgment,  for  a  sum  exceeding  by  one-half  the  amount 
for  which  the  judgment  was  given,  etc. 

We  have  not  been  enlightened  upon  the  question  before  us  by  the 
authorities  cited  from  our  own  courts  upon  the  subject  before  us.  The 
rule,  or  rather  tbe  law  which  we  have  quoted  above,  is  general,  that 
a  suspensive  appeal  must  be  applied  for  within  ten  days  from  the  no- 
tification of  the  party  cast  of  the  judgment  complained  of.  And  this 
is  what  was  decided  in  the  State  v.  Buchanan,  13  L.  576,  and  many 
other  cases. 

But  what  we  have  to  decide  is,  whether  or  no  the  reqniremeuts  of  the 
Code  of  Practice  (575)  are  prohibitory  f  We  do  not  think  they  are.  And 
we  understand  the  law  to  be  that  any  engagement  hot  prohibited  by 
law,  and  not  repugnant  to  good  morals,  may  be  enforced  between  the 
parties  thereto. 

Now,  the  article  575  of  the  Code  of  Practice  says  that  the  application 
for  a  suspensive  appeal  is  to  be  made  within  ten  days,  but  it  does  not 
say  that  parties  may  not  agree  that  the  time  for  making  the  applica- 
tion may  not  be  extended ;  it  provides  that  the  bond  to  be  furnished 
shall  be  one-half  over  the  amount  of  the  judgment,  but  it  does  not 
prohibit  parties  from  fixing  the  amount  of  the  bond  among  themselves. 
These  provisions  are  made  for  the  protection  of  the  party  in  whose 
faTor  a  judgment  has  been  rendered,  and  for  the  purpose  of  giving  to 


700  SUPREME  COURT  OP  LOUISIANA, 


state  ex  rel.  Pontoh«rtrain  Bailrond  Company  ▼.  Jndfe  of  Saperior  District  Court. 


the  party  cast  an  opportaoity  of  taking  the  necessary  steps  for  obtain- 
ing an  appeal  from  a  judgment  which  would  otherwise  become  execu- 
tory. Either  party  may  waire  his  rights  to  this  protection,  and  if  be 
chooses  to  do  so,  and  contracts  to  do  so,  his  contract  can  be  enforced. 

The  proposition  advanced  by  the  respondent  that  the  district  judge 
has  the  power  of  pronouncing  on  the  question  whether  the  appeal  is 
or  shall  be  suspensive  or  devolutive,  and  of  saying  whether  the 
appellee  shall  be  entitled  to  take  out  execution,  notwithstanding  the 
appeal,  is  supported  by  authority.  Stanton  v.  Parker,  2  R.  551.  We 
do  not  dispute  it.  Bup  this  is  a  judgment  of  the  district  court,  which 
we  may  reform,  when  the  case  is  within  our  jurisdiction,  and  we  may 
determine  that  an  appeal  is  suspensive  which  the  district  jud^e  may 
have  decided  was  devolutive. 

So  the  lower  court  is  competent  to  determine  the  sufficieqcy  of  the 
surety,  and  when  the  security  is  not  good  and  solvent,  a  writ  of  prohi- 
bition will  not  issue  restraining  execution  pending  the  appeal.  21  An. 
178.  Of  course,  when  the  security  is  not  good  a  writ  of  prohihitlon 
will  not  issue.  But  it  will  issue  if  the  surety  is  good  and  solvent,  and 
whether  he  is  good  and  solvent  or  not,  we  have  the  power  to  decide. 
Neither  do  we  find  any  difficulty  in  adhering  to  the  decision  in  the  case 
of  the  State  v.  Judge  of  the  Fourth  District  Court,  22  An.  115,  which 
declares  that  where  a  bond  is  insufficient  for  a  suspensive  appeal,  exe- 
cution may  issue  pending  the  appeal.  But  the  revolving  question 
constantly  recurs,  was  the  bond  insufficient?  And  this  question  it  is 
our  province  and  duty,  when  called  upon,  to  decide. 

Marcad^,  the  authority  relied  on  by  the  respondent  (Marcade,  de  la 
Prescription,  pp.  27,  28),  is  of  the  opinion  that  a  renunciation  of  pre- 
scription, as  regards  the  right  of  appeal,  can  not  be  enforced.  He 
cites  several  authors  in  support  of  his  position,  as  well  as  others  who 
are  opposed  to  him.  If  the  question  before  us  was  whether  or  no  a 
litigant,  before  judgment  pronounced,  could  renounce  the  right  of  ap- 
peal, and  we  had  no  authority  at  hand,  we  would  be  obliged  to  con- 
sider the  arguments  of  the  respective  commentators  alluded  to  by  him, 
and  givo  our  judgment  where,  in  our  opinion,  the  reasons  were 
strongest.  * 

But  this  is  not  the  case  before  us.  We  are  not  considering  whether 
a  litigant  has  the  right  to  renounce  the  right  of  appeal,  either  before 
or  after  judgment.  We  are  simply  called  upon  to  say  whether  a  party 
in  whose  favor  a  judgment  has  been  rendered,  can  consent  that  the 
party  against  whom  it  is  rendered  shall  have  sixty  days  in  which  to 
make  an  application  for  a  suspensive  appeal,  instead  of  the  ten  days 
stipulated  by  the  Code  of  Practice.  We  think  he  may.  Considering, 
therefore. 
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First — That  the  sarety  on  the  appeal  bond  is  good  for  the  amoant 
thereof; 

Second — That  the  amoant  of  the  bond  is  sufficient ; 

Third — ^That  the  application  for  a  suspensive  appeal  was  made 
within  the  time  agreed  upon  by  the  parties  in  interest,  and  that  they 
were  anthorized  to  make  the  agreement. 

It  is  therefore  ordered  tliat  the  rule  herein  issued  be  made  peremp- 
tory. 

Ludeling,  C.  J.,  concurring  in  the  decree. 

Howell,  J  ,  concurring  in  the  decree. 


No.  5662. 
J.  O.  Howell  v.  Shbriff  of  East  Feliciana  et  als. 

Plaintiff  can  not  now  W  heard  to  contradiet  the  allegatione  of  his  petition  in  refj^d  to  the 
ownership  of  the  property  in  litigation,  which  he  made  in  another  oontrorersy,  nor  oan 
a  witness  be  heard  now  to  contradict  the  testimony  which  he  then  gave. 

APPEAL  from  the  Fifth  Judicial  District  Court,  parish  of  East  Feli- 
ciana. Dewing^  J.  2>.  G.  Hardee,  Oroee  <&  Pipkins^  Bice  dk  WMU 
dker,  for  plain titt*  and  appellee.  W.  F.  Kernan  <&  Lyons,  for  defendants 
and  api>ellants. 

Morgan,  J.  This  is  an  injunction  suit,  instituted  against  the  sheriff 
to  restrain  him  from  executing  a  writ  which  issued  in  the  case  of  Biley 
V,  Howell. 

In  that  case  (Riley  v,  Howell)  we  annulled  the  judgment  on  the 
ground  of  want  of  jurisdiction  of  the  court  which  rendered  it.  If  the 
judgment  was  a  nullity,  no  execution  conld  rightfully  issue  under  it. 
The  judgment  of  the  district  court,  therefore,  which  maintained  the 
injunction,  is  correct. 

Judgment  affirmed. 

On  Rbhearino. 

Wtlt,  J.  It  now  appearing  that  the  court  which  rendered  the 
judgments  sought  to  be  executed  was  not  without  jurisdiction,  the 
merits  of  this  injunction  suit  will  have  to  be  examined. 

Plaintiff  enioined  the  seizure  by  defendants  of  an  iron  box  and  its 
contents,  consisting  of  money,  parish  warrants,  etc.,  on  the  ground 
that  they  were  not  his  individnal  property  and  therefore  not  liable  to 
seizure  by  his  creditors ;  that  they  were  in  his  custody  and  possession 
in  his  representative  capacity  of  tax  collector  of  the  parish  of  East 
Feliciana,  and  that  he  had  an  interest  in  seeing  that  the  property  seized 
faithfully  applied  to  the  purpose  for  which  he  had  given  bond. 
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In  support  of  the  position  plaintiff  sought  to  prove  by  himself  and 
James  A.  Sullivan  that  the  money,  warrants,  and  other  property  seized 
belonged  to  tlie  State  or  the  parish.  Defendants  excepted  to  the  evi- 
dence on  the  ground  that  in  a  recent  controversy  between  plaintiff  and 
one  De  Gray,  who  succeeded  him  as  tax  collector,  plaintiff  had  jadi- 
cially  admitted  that  he  was  the  owner  of  the  property  now  aoder 
seizure,  and  the  witness  Sullivan  in  that  case  had  testified  that  this 
property  was  the  private  property  of  plaintiff. 

We  think  the  bill  of  exceptions  of  defendants  to  the  introduction  of 
this  evidence  was  well  taken.  Plaintiff  can  not  now  be  heard  to  con- 
tradict the  allegations  of  his  petition  in  regard  to  the  ownership  of 
this  property  which  he  made  in  the  controversy  with  De  Gray;  nor 
can  the  witness  Sullivan  be  heard  now  to  contradict  the  testimony 
which  he  then  gave. 

It  is  therefore  ordered  that  the  injunction  herein  be  dissolved,  with 
costs  and  one  hundred  dollars'  damages. 

Mr.  Justice  Howell  was  recused  in  this  case. 


No.  5820. 

State  ex  rel.  James  Wood  v.  Judge  op  the  Fifth  District  Court, 

Parish  of  Orleans. 

4 

In  a  suit  for  diasolution,  Mttlement  and  liqnidation  of  partnerahlp,  the  Judge  a  quo  hATing 

-     appointed  a  llqtiidator,  one  of  the  partners  appealed  from  this  interlooatory  order.    The 

case  being  called  for  trial  on  its  merits,  the  appellant  objected  to  its  being  tried  pending 

the  8nBi>enBive  appeal  from  the  order  appointing  a  liquidator.    The  court  a  qua  erred  in 

sustaining  the  ol^eotion  and  tn  continuing  the  case. 

APPLICATION  for  a  writ  of  mandamus  against  the  judge  of  the 
Fifth  District  Court,  parish  of  Orleans.  Bentinek  JEgan,  for  relator. 
Judge  Oullom,  respondent,  in  propria  persona. 

Taliaferro,  J.  In  a  suit  pending  in  the  Fifth  District  Court  bj 
which  one  partner  sued  the  other  for  a  dissolution  of  the  partnership 
and  for  settlement  and  liquidation  of  the  partnership  affairs,  it  seems 
that  both  the  partners  prayed  the  court  to  appoint  a  liquidator  and 
each  prayed  for  the  appointment  of  himself.  The  judge  appointed  a 
third  party.  From  this  interlocutory  order,  Allen,  one  of  the  partners, 
appealed.  When  the  case  was  called  for  trial  on  its  merits,  Allen  ob- 
jected to  its  being  tried  pending  the  suspensive  appeal  from  the  order 
appointing  a  liquidator.  The  court  sustained  the  objection,  and  the 
case  was  continued. 

The  other  party,  Wood,  the  relator  in  this  case,  complains  of  the 
action  of  the  judge  a  quo  as  being  a  denial  of  justice,  and  prays  this 
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court  to  issue  a  writ  of  mandamus  ordering  the  judge  of  the  Fifth 
District  Court  to  have  the  said  cause  set  for  trial  with  preference  and 
to  proceed  with  the  trial  of  the  same  with  the  least  possible  delay. 

The  judge  in  answer  to  the  rule  niH  says :  If  his  appointment  of  a 
liquidator  was  correctly  made,  the  report  of  the  liquidator  would 
become  indispensably  necessary  as  a  basis  for  his  judgment.  If  his 
appointment  of  a  liquidator  should  be'  annulled  on  appeal  he  would 
be  compelled  from  the  intricate  character  of  the  accounts  of  the  parties 
to  refer  them  to  an  auditor ;  that  the  final  decision  of  the  cause  by 
this  court  could  not  have  been  accelerated  by  hearing  it  at  the  time 
referred  to  by  the  relator. 

We  do  not  concur  with  the  judge  a  quo,  but  think  the  case  should 
have  been  proceeded  with.    Let  the  rule  be  made  absolute. 


No.  5830. 

State  ex  rel.  Nicholas  Schmidt  t;.  Judge  of  the  Second  Judicial 

District  Court,  parish  of  Jefferson. 

A  pATty  obtaining  an  ii^unotion  prohibiting  a  sheriff  from  executing  a  certain  Jndgment, 
can  not,  after  the  injnnction  is  diaeolyed  and  no  appeal  taken  therefrom,  appeal  f^m  a 
decree  of  the  coart  making  absolute  a  rule  taken  ui>on  the  sheriff  to  show  cause  why  he 
should  not  put  the  purchaser  in  possession  of  the  property  sold  in  execution  of  the  judg- 
ment, after  the  dissolving  of  the  injunction.  The  plaintiff  should  have  appealed  from 
the  judgment  dissolving  the  injonctlon,  if  injored  thereby.  He  can  not  appeal  from  an 
order  which  merely  carries  out  a  decree. 

APPLICATION  for  a  mandamus  against  the  judge  of  the  Second 
Judicial  District  Court,  parish  of  Jefferson.  Pardee,  J.  0.  TT. 
BesaneaUf  Cotton  dk  Levy,  for  relator.  Judge  Pardee,  in  propria  persona. 

Morgan,  J.  Schmidt  obtained  an  injunction  prohibiting  the  sheriff 
of  the  parish  of  Jefferson  from  executing  a  certain  judgment.  The 
injanction  was  dissolved.  From  this  judgment  no  appeal  was  taken. 
The  sheriff  thereupon  executed  the  judgment  which  had  been  ei\joinedy 
and  sold  certain  property  to  satisfy  the  same. 

The  purchaser  demanded  to  be  placed  in  possession  of  the  property 
purchased.  The  sheriff  not  complying,  a  rule  was  taken  upon  him  to 
show  cause  why  he  should  not  do  so.    The  rule  was  made  absolute. 

From  the  judgment  on  this  rule  Schmidt  asked  for  an  appeal,  which 
was  denied.  He  prays  for  an  order  commanding  the  district  judge  to 
grant  his  request. 

The  judge  did  not  err.  Relator  should  have  appealed  from  the 
judgment  dissolving  his  injunction^  it  he  was  injured  thereby.  He  can 
not  appeal  from  an  order  which  merely  carries  out  a  decree. 

Rale  dismissed  at  relator's  costs. 
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No.  5133. 
Cixr  OP  New  Orleans  v.  Hugh  Cassidt. 

A  suit  for  taxee  U  sammary  and  ie  not  to  be  tried  by  a  Jury. 

APPEAL  from  the  Saperior  District  Coart,  parish  of  Orleans.  Haw- 
kins, J.  Samuel  P.  Blane,  assistant  city  attorney,  for  plaintiff  and 
appellee.     Oeo.  L.  Bright,  for  defendant  and  appellant. 

Howell,  J.  We  are  not  favored  with  a  brief  or  argament  on  behalf 
of  the  appellant.  There  is  in  the  record  a  bill  of  f^xceptlons  to  the 
refusal  of  the  judge  a  quo  to  grant  a  trial  by  jury  on  the  ground  that 
the  suit,  being  for  taxes,  is  summary  and  not  to  be  tried  by  a  jary. 
The  ruling  of  the  judge  was  correct.  The  law  makes  this  class  of  oases 
summary  in  the  mode  of  proceeding,  and  such  are  not  to  be  submitted 
to  juries.    C.  P.  75C-57 ;  19  An.  82. 

Judgment  affirmed. 


No.  6002. 

STATk  OF  Louisiana  ex  rel.  George  C.  Norcross  v.  Judge  of  the 
Fourth  District  Court,  parish  of  Orleans. 

There  ia  nothing  in  the  act  oreating  the  Superior  Dlstriot  Conrt,  which  oonflnea  to  that  eonrt 
the  proceeding  of  relator,  asking  for  kn  order  to  the  aherifi  to  put  relator  in  poeMMloB  of 
certain  real  estate  which  he  alleges  to  have  purchased  at  a  tax  sale  of  the  same  by  tha 
tax  collector  under  the  provisions  of  act  No.  47  of  1873,  entitled  an  act  to  enforce  the 
payment  of  taxes  due  the  State,  etc. 

The  Fourth  District  Conrt  for  the  parish  of  Orleans  is  a  district  court  in  contemplation  of 
the  act  No.  47,  invoked  by  relator,  being  a  district  court  of  general  civil  jurisdiction. 

The  act  does  not  declare  in  express  terms  that  the  order  of  the  sheriff  to  pat  a  purchaser  ia 
possession  shall  issue  without  notice,  and  this  court  may  well  construe  it  as  adopted  with 
reference  to  the  general  laws  relating  to  summary  proceedings  in  the  courts  of  this  State. 
Hence  no  constitutional  question  arises. 

The  Judge  a  quo^  in  this  instance,  did  not  err  in  refusing  to  issue  the  order  as  prayed  for, 
because  no  party  was  made  to  the  proceeding  upon  whom  notice  could  be  served.  Con* 
seqnently  there  is  no  proper  showing  for  the  writ  of  mandamus  to  issue  firam  thia  conii. 

APPLICATION  for  a  mandamus  against  the  judge  of  the  Fourth 
District  Court,  parish  of  Orleans.  Q.  H,  Braughn,  for  relator.  L» 
Mctdiaan  Day,  for  respondent.    Judge  Lynch,  in  propria  persona. 

Howell,  J.  This  is  an  application  for  a  mandamus  to  compel  the 
judge  of  the  Fourth  District  Court,  for  the  parish  of  Orleans,  to  issne 
an  order  to  the  sheriff  to  put  relator  in  possession  of  certain  real  estate 
which  he  alleges  he  purchased  at  a  tax  sale  of  the  same,  by  the  tax 
collector,  under  the  provisions  of  act  No.  47  of  1873,  entitled  "an  act 
to  enforce  the  payment  of  taxes  due  the  State;  providing  for  the 
seizure  and  sale  of  the  property  of  delinquent  taxpayers,  and  regu- 
lating the  proceedings  against  them  and  their  property  and  tenants.  " 

The  relator  preseiited  to  the  said  judge  a  petition  for  such  order 
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prescribed  by  the  last  claase  of  the  fonrth  sectioD  of  said  aot^  which  is  in 
the  following  words :  "  upon  the  presentation  of  a  title  so  given  ( that 
18,  a  title  by  the  tax  collector )  to  the  district  conrt,  it  shall  bj  the  dnty 
of  the  judge  to  order  the  sheriff  to  pat  snch  person  in  possession  of 
the  property  so  purchased  by  him.  " 
The  judge  refused  to  grant  the  order  for  the  reasons : 
First — The  Fourth  District  Court  is  without  jurisdiction. 
Second — ^He  questioned  if  there  is  any  law  which  will  warrant  this 
summary  proceeding. 

In  answer  to  the  provisional  writ  of  mandamus  he  contends  that  the 
subject  matter,  if  constitutional,  is  confined  to  the  jurisdiction  of  the 
Superior  District  Court,  in  the  parish  of  Orleans,  by  section  two  of  act 
No.  2  of  1873,  creating  the  said  court,  and  that  the  act  under  which 
the  said  order  was 'asked  is  unconstitutional  in  several  respects  and 
especially  in  depriving  an  owner  of  his  property  without  a  hearing. 
We  can  find  nothing  in  the  act  creating  the  Superior  District  Court, 
which  confines  this  proceeding  to  the  said  court,  and  we  think  the 
Fourth  District  Court,  for  the  parish  of  Orleans,  is  a  district  court  in 
contemplation  of  the  act  No.  47,  invoked  by  relator,  being  a  district 
court  of  general  civil  jurisdiction. 

It  is  unnecessary  to  raise  or  discuss  the  constitutional  question,  as 
the  act  does  not  declare  in  express  terms  that  the  order  to  the  sheriff, 
to  put  a  purchaser  in  possession,  shall  issue  without  notice,  and  we 
may  well  construe  it  as  adopted  with  reference  to  the  general  laws 
relating  to  summary  proceedings  in  the  courts  of  the  State  and  as 
authorizing  the  district  courts,  to  which  application  is  to  be  made,  to 
require  the  necessary  legal  notice  to  be  issued  to^the  party  to  be  ousted 
and  to  dispose  of  the  contest  in  a  summary  manner. 

We  think,  however,  that  the  judge  in  this  instance  did  not  err  in 
refusing  to  issue  the  order  as  prayed  for,  because  no  party  was  made 
to  the  proceeding  upon  whom  notice  could  be  served,  consequently 
there  is  no  proper  showing  for  the  writ  of  mandamus  to  issue  from 
this  court.  When  the  judge  refuses  to  issue  the  order  upon  presenta- 
tion to  him  of  a  petition  in  proper  form,  it  will  be  time  to  ask  for  a 
mandamus. 

It  is  therefore  ordered  that  the  writ  of  mandamus  herein  be  dis- 
charged with  costs. 


MoBGAN,  J.,  diiBentmg.  I  think  the  law  majkes  it  the  duty  of  the 
district  judge  to  pass  judicially  upon  the  question  propounded  to  him, 
and  having  refused,  I  think  he  should  be  ordered  to  do  so. 

I  think  the  mandamus  should  be  made  peremptory. 
45 
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No.  5294. 
Georgiana  Whan  v.  Jessb  R.  Irwik,  Tator^  et  al. 

ThiB  is  a  suit,  by  rale,  to  compel  a  sarety  on  an  appeal  bond  to  pay  the  remainder  of  tiie 
judgment,  which  had  been  afilrmed  on  a  suspeneive  appeal  from  an  order  of  seianre  aDd 
sale. 

If  the  position  taken  be  correct,  that  the  proceeding  against  the  surety  was  premature,  ss 
only  the  mortgaged  property  had  been  sold  nnder  the  writ,  and  no  exooution  had  been 
issued  against  the  jndgment  debtor  and  returned  nuUa  bona,  then  to  require  bond  for  jn 
appeal  tvom  an  order  of  sale  is  an  idle  form. 

Article  575  of  the  Code  of  Practice  and  section  37  of  the  Revised  Statutes  of  1871,  Justify  the 
mode  of  proceeding  in  this  case.  The  only  execution  which  it  was  poertble  for  the 
judgment  creditor  to  cause  to  be  issued,  was  issued,  uid  returned  not  satisfied.  The 
requirements  of  the  law  were  substantially  complied  with.  The  surety  knew  that, 
under  the  executory  process,  no  other  property  could  be  sold  except  that  which  was 
included  in  the  mortgage,  and  when  he  stopped  that  by  signing  the  appeal  bond,  he 
obligated  himself  to  pay  the  amount  of  the  judgment  for  which  the  writ  had  issued,  if 
affirmed  on  appeal. 

By  reason  of  the  nature  af  the  judgment,  no  execution  could  be  taken  out»  after  the  return 
of  the  order  of  seizure  and  sale,  which  could  reach  the  property  of  the  debtor,  and  there- 
fore plaintifi  had  the  right  to  proceed  immediately  against  the  surety  on  tiie  appeal 
bond.  A  different  interpretation  of  the  law  would  make  of  judicial  suretyship  amers 
farce,  the  commencement  rather  than  the  end  of  litigation. 

APPEAL  from  the  Foarth  District  Coart,  parish  of  Orleans.  Zyftek, 
J.  Lyman  Harding^  Samuel  P,  BlanCf  H,  Q,  Morgan,  for  plaintifF 
and  appellant.  Bentinck  Egan,  J,  Livingston,  for  defendant  and  ap- 
pellee. 

WfLT,  J.  The  order  of  seizure  and  sale  in  this  case  having  been 
affirmed  on  appeal,  with  ten  per  cent,  damages,  plaintiff  caused  execu- 
tion to  issue  and  the  mortgaged  property  was  sold,  leaving  a  balance 
still  due  by  the  defendant.  The  plaintiff  then  took -a  rule  on  Robert 
Bloomer,  surety  on  the  suspensive  appeal  bond,  to  compel  him  to  pay 
the  balance  due  after  the  enforcement  of  the  executory  proceeding. 

The  court  dismissed  the  proceeding  by  rule,  on  the  ground  that,  as 
plaintiff  had  no  personal  jndgment  against  the  principal  on  the  appeal 
bond,  no  execution  had  or  could  issue  against  him,  and  until  all  legal 
means  are  exhausted  against  the  principal,  his  surety  can  not  be  made 
liable.  The  correctness  of  this  doctrine  can  not  be  doubted.  9  La. 
229 ',  10  Rob.  136, 191 ;  Q.  P.  596. 

The  plaintiff,  however,  contends  that  as  the  principal  on  the  appeal 
bond,  Jesse  R.  Irwin,  tutor,  has  no  property  belonging  to  the  tatorabipy 
it  would  be  a  vain  thing  to  proceed  against  him,  and  therefore  this 
proceeding  can  be  maintained  under  the  cases  1  An.  122, 11  An.  184, 
20  An.  512, 25  An.  124.  The  difficulty  is,  there  is  no  proof  in  the  record 
showi^lg  that  the  tutorship  is  insolvent  or  without  means  to  pay  the 
debt  for  which  the  defendant  is  the  judicial  security.  The  facts  dis- 
closed in  the  record  do  not  justify  the  legal  conclusion. 

Judgment  affirmed. 
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On  Rehearing. 

LuDBLiNG,  C.  J.  This  is  a  salt,  by  riile,  to  compel  a  surety  on  an' 
appeal  bond  to  pay  the  remaiDder  of  the  jadgment,  which  had  been 
affirmed  on  appeal.  The  said  appeal  was  from  an  order  of  seizure  and' 
sale.  It  is  contended  that  the  proceeding  against  the  surety  was  pre- 
mature, as  only  the  property  mortgage  d  had  been  sold  under  the  writ 
iind  no  execution  had  been  issued  against  the  judgment  debtor  and 
returned  nulla  bona.  If  this  proposition  be  correct,  to  require  a  bond' 
for  an  appeal  trom  an  order  of  seizure  and  sale  is  an  idle  form,  for 
having  exhausted  his  remedy  under  the  executory  process,  the  creditor 
would  hare  to  sue  the  debtor ;  and  if  he  appealed  from  the  personal 
judgment  against  him,  a  new  appeal  bond  would  have  to  be  given  and 
the  surety  on  that  appeal  bond  would  have  to  answer  for  the  payment 
of  the  personal  judgment  rendered  on  appeal,  if  the  debtor  had  not 
property  sufficient  to  satisfy  said  judgment.  The  surety  on  the  appeal 
bond,  given  for  the  appeal  from  the  order  of  seizure  and  sale,  would 
not  be  a  party  to  the  second  proceeding. 

But  it  has  been  decided  by  this  court  that  to  suspend  the  execution 
of  an  order  of  seizure  and  sale,  by  appeal,  a  bond  must  be  given  in 
eonformlty  with  the  requirements  of  article  575  of  the  Code  of  Prac- 
tice. 20  An.  179;  22  An.  36.  Article  575  of  the  Code  of  Practice 
requires  the  appellant  to  '*  give  his  obligation,  with  a  good  and  solvent 
security,  residing  in  the  jurisdiction  of  the  court,  in  favor  of  the 
appellee,  for  a  sum  exceeding  by  one-half  the  amount  for  which  the 
judgment  was  given,  if  the  same  be  for  a  specific  sum,  as  surety  for 
the  payment  of  the  amount  of  such  judgment,  in  case  the  same  be 
affirmed,"  etc. 

Section  thirty-seven  of  the  Revised  Statutes  of  1870  declares,  '*  Ith 
all  cases  of  appeal  to  the  Supreme  Court,  or  other  tribunals  in  this. 
State,  if  the  judgment  appealed  from  be  affirmed,  the  plaintiff  may,, 
on  return  of  the  execution  that  no  property  has  been  found,  obtain  a. 
decree  against  the  surety  on  the  appeal  bond  for  the  amount  of  the 
judgment,  on  motion,  after  ten  days*  notice,  which  motion  shcdl  be 
tried  summarily  and  without  the  intervention  of  a  jury,  unless  the 
surety  shaH  allege,  under  oath,  that  the  signature  to  the  bond  purport- 
ing to  be  his  signature  is  not  genuine^  or  that  the  judgment  has  been 
satisfled." 

The  only  execution  which  it  was  possible  for  the  judgment  creditor 
to  cause  to  be  issued,  was  issued  and  returned  not  satisfied.  The 
requirements  of  the  law  were  substantially  complied  with  in  this  case. 
The  surety  knew  that  under  the  executory  process  no  other  property 
eould  be  sold  except  that  which  was  included  in  the  mortgage,  and 
wlien  he  stopped  that  writ  by  signing  the  appeal  bond  he  obligated* 
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himself  to  pay  the  amonnt  of  each  judgment  for  which  the  writ  had 
iasued,  if  affirmed  on  appeal. 

If  it  be  trae  that  the  surety  can  not  be  proceeded  against  in  this  case, 
because  the  proceeding  is  in  rem,  it  would  be  equally  true  as  to  sure- 
ties on  appeal  bonds  in  cases  of  attachments,  where  the  absentees 
made  no  personal  appearance.  A  construction  of  the  laws  which  leads 
to  such  conclusions  can  not  be  correct  In  Alley  v.  Hawthorne  this 
court  said :  *'  But,  as  in  the  present  case,  suppose  an  execution  can  not* 
be  lawfully  taken  out  against  the  property  of  the  debtor — suppose  he 
has.  made  a  ceasio  honorumy  or  has  died  and  his  succession  is  under 
administration,  will  the  law  turn  the  judgment  creditor  over  to  a  laby- 
rinth of  creditors,  to  await  the  tardy  litigation  of  a  litigated  or  insol- 
yent  succession  9  Is  this  the  security  to  which  he  is  to  be  referred  on 
'haying  his  rights  fiDally  adjudicated  upon,  after  a  delay  which  the 
surety  has  enabled  the  debtor  to  obtain  ?  If  it  be  so,  the  judicial 
suretyship  is  a  mere  solemn  farce,  the  commencement  rather  than  the 
end  of  litigation,  and  the  proyision  of  the  law  for  the  satisfaction  of 
the  debt  is  a  mere  mockery,  not  worth  baying,  and  would  often  be 
attended  with  more  yexation,  expense  and  delay  than  the  pnrsuit  of 
the  debt  itself.  We  think  that,  if  the  creditor  can  not  take  out  bis 
execution  on  the  judgment  by  reason  of  a  change  in  the  condition  of 
the  debtor's  estate,  which  preyents  its  being  reached  by  that  process, 
the  law  requires  from  him  no  act  in  order  to  secure  his  immediate 
recourse  against  the  surety  on  an  appeal  bond,  and  that  we  can  require 
none."  1  An.  126.  The  reasons  giyen  in  that  case  are  applicable  to 
the  present  case. 

By  reason  of  the  nature  of  the  judgment,  no  execution  could  be 
taken  out  after  the  return  of  the  order  of  seizure  and  sale  which  could 
reach  the  property  of  the  debtor,  and  therefore  he  had  the  right  to 
proceed  immediately  against  the  surety  on  the  appeal  bond.  It  is 
therefore  ordered  that  our  former  decree  in  this  case  be  set  aside;  that 
the  judgment  of  the  lower  court  be  annulled,  and  that  there  be  judg- 
ment in  fay  or  of  the  plaintiff  against  Robert  Bloomer  for  the  sum  of 
t4,666  94  and  costs  of  both  courts. 


Wylt,  J.,  dissenting.    Article  594  of  the  Code  of  Practice  prorides, 
that  from  the  moment  citation  of  appeal  is  served  on  the  appellee,  the 

« 

appellant  can  not  withdraw  the  appeal,  etc.  Article  595  provides  that 
appellant  may  withdraw  his  appeal,  on  motion  in  the  lower  court, 
before  the  appellee  has  been  cited,  and  in  such  case  he  may  renew  the 
appeal  within  the  time  allowed  for  taking  an  appeal.  Article  596 
says:  *'If,  on  the  execution  of  the  judgment  of  the  appellate  coort^ 
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there  is  not  saffloient  property  of  the  appellant  to  satisfy  the  jadgment 
and  costs,  the  appellee  may  obtain  jadgment  against  the  surety  given 
by  the  appellant;  provided,  that  no  salt  shall  be  instituted  against 
sach  secnrity,  until  the  necessary  steps  shall  have  been  taken  to 
enforce  payment  against  the  principal."  And  the  language  of  article 
SS7  is :  '*  The  rules  provided  in  the  preceding  articles  shall  govern  all 
appeals  to  the  Supreme  Court,  whether  the  same  be  taken  irom  judg- 
ments rendered  by  district  courts  or  parish  courts.*' 

Now,  if  the  rule  stated  in  article  596  is  to  govern  or  shall  apply  to 
all  appeals  to  the  Supreme  Court,  are  we  not  bound,  by  the  express 
command  of  the  lawgiver,  to  apply  it  to  this  case,  where  a  surety  it 
sued  and  sought  to  be  made  liable  on  an  appeal  bond  t 

Article  5d6  must  apply  to  this  suit  upon  a  suspensive  appeal  bond 
from  an  order  of  seizure  and  sale,  because,  in  precise  terms,  article  597 
declares  it  shall  apply  to  all  appeals  to  the  Supreme  Court.  The 
article  is  clear  and  free  from  ambiguity.  There  is  no  room  for  con- 
struction, or  for  an  argument  supporting  the  views  of  the  majority  of 
the  court,  based  upon  convenience  and  the  equitable  rights  of  the 
parties.  The  rights  of  the  parties  have  been  fixed  in  precise  terms  by 
the  law,  and  this  we  must  administer  to  them  as  we  find  it. 

By  article  596,  which  I  have  quoted  and  which  1  regard  as  the  law 
of  the  case,  the  appellee  may  obtain  judgment  against  the  surety  on 
the  appeal  bond,  if,  ''on  executing  the  judgment  of  the  appellate 
court,  there  is  not  sufficient  property  of  the  appellant  to  satisfy  the 
judgment  and  costs  ;*'  '*  provided  that  no  suit  shall  be  instituted  against 
such  security,  until  the  necessary  steps  shall  have  been  taken  to 
enforce  payment  against  the  principal." 

Here  the  appellee  has  executed  the  order  of  seizure  and  sale,  affirmed 
by  the  Supreme  Court,  and  there  was  not  sufficient  property  of  the 
appellant  (embraced  in  the  mortgage)  to  satisfy  the  judgment  and 
ooBts.  And  without  taking  necessary  steps  to  enforce  the  payment  of 
the  balance  of  the  debt  against  the  principal,  the  appellee  rushes  into 
court  with  a  rule  and  proposes  to  take  judgment  against  the  surety. 

Appellee  has  complied  with  one  clause  of  article  596;  she  has 
enforced  the  order  of  seizure  and  sale  against  the  mortgaged  property 
of  the  appellant  and  found  it  insufficient  to  pay  the  judgment  and 
ooete,  but  she  has  in  no  sense  complied  with  the  other  clause  of  that 
article  contained  in  the  proviso,  which  is :  '^  That  no  suit  shall  be  in- 
stituted against  such  security  until  the  necessary  steps  shall  have  been 
taken  to  enforce  payment  against  the  principal." 

Now,  I  take  it  that  this  proviso  is  a  most  important  part  of  the 
article;  it  was  not  thrown  in  as  a  high  sounding  and  meaningless 
clause,  in  order  to  round  off  the  article. 
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Appellee  has  complied  with  one  claase  and  ignored  the  other;  and 
^n  this,  it  seems  to  me,  she  has  been  sustained  by  the  migority  of  the 
coart. 

I  can  not  see  how  the  appellee  has  complied  with  the  proviso,  the 
condition  precedent  to  suing  the  security.  How  has  sl:e  taken  "  the 
accessary  steps  to  enforce  payment  against  the  principal  V'  Has  she 
sued  tlie  principal Y  She  has  not.  Has  she  shown  the  insolvency. of 
the  principal  and,  therefore,  her  right'  to  be  exonerated  from  suing 
him,  because  the  law  does  not  require  a  vain  thing  Y  There  is  no  proof 
in  the  record  showing  the  insolvency  of  the  principal. 

In  my  opinion  the  clause  "  necessary  steps  to  enforce  payment 
against  the  principal,'*  means  necessary  legal  steps;  a  suit,  judgment 
and  ap  attempt  to  make  the  money  on  execution.  This  the  appellee 
Jias  not  attempted  to  do.  She  asks  to  be  excused  from  complying  with 
the  law  (the  proviso  of  article  596),  on  the  ground  that  it  would  be 
inconvenient,  that  great  delay  miglit  occur  in  suing  tlie  principal, 
because  he  might  take  an  appeal,  etc.  To  this  my  reply  is,  that  an 
argument  of  inconvenience  or  hardship  accruing  to  the  appellee  can. 
pot  be  opposed  to  or  be  made  to  override  an  express  provision  of  law. 

Besides  the  rule  of  practice  stated  in  article  596  of  the  Code  of  Prac- 
tice, which  plaintiff  has  failed  to  comply  with,  I  find  the  same  require- 
ment in  article  3066  of  the  Revised  Code,  under  the  title  of  suretyship. 
That  article  declares  that :  *'A  judicial  surety  can  not  demand  the  dis- 
cussion of  the  property  of  the  principal  debtor.  But  no  suit  shall  be 
instituted  against  any  surety  on  an  appeal  bond,  nor  on  the  bond  of 
any  administrator,  tutor,  curator,  executor  or -syndic,  until  the  neces- 
sary steps  have  been  taken  to  enforce  payment  against  the  principal." 
Have  the  necessary  legal  steps  been  taken  to  enforce  payment  against 
the  principal,  in  the  case  at  barf  They  have  not.  Then  by  the 
express  terms  of  the  prohibitory'  law  quoted,  plaintiff  can  not  sue  the 
defendant  representing  the  surety  on  the  appeal  bond. 

I  also  object  to  tlie  conclusion  of  my  learned  associates,  because  in 
my  opinion,  it,  in  effect,  makes  the  condition  of  the  surety  on  a  suspen- 
sive appeal  bond  in  an  order  of  seizure  and  sale  more  onerous  than  that 
of  the  principal,  thereby  subverting  an  important  principle  of  the  law 
of  suretyship  and  the  express  provision  of  article  13037  of  the  Bevised 
Code. 

For  the  payment  of  the  balance  due  after  exhausting  the  mortgaged 
property,  the  principal  is  only  suable  by  the  appellee  in  a  personal 
action  ;  he  must  be  cited  and  be  permitted  to  enjoy  all  the  delays  of 
an  ordinary  suit.  The  surety,  however,  is  not  thus  favored ;  he  is  pro- 
ceeded against  summarily  by  rule;  he  is  not  cited;  he  can  not  ei\joy 
the  delays  accorded  to  the  principal.    The  money  may  be  made  speed- 
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ily  of  him ;  btit  no  Bammary  remedy  is  given  by  which  he  can  recovBt 
•from  the  principal  that  which  he  has  been  compelled  to  pay  on  his 
account.  I  am  slow  to  believe  that  the  lawgiver  gives  the  creditor  a 
more  summary  remedy  against  the  sarety  than  he  has  against  the  prln- 
€ii>al.  It  looks  to  me  like  changing  the  position  of  the  surety  and 
principal,  or  making  the  position  of  the  former  more  onerous  than  the 
latter. 

Tbe  question  was  never  presented  to  this  court  before.  It  is  an 
important  one.  If  the  conclusion  of  the  majority  of  the  court  is 
adhered  to  as  the  true  exposition  of  the  law,  the  result  will  be,  that 
after  the  mortgaged  property  has  been  sold  on  an  order  of  seizure  and 
sale  that  has  been  affirmed  on  appeal,  no  appellee  will  hereafter  sue 
the  appellant  for  the  balance  due  him ;  he  will  proceed  at  once  by  rule 
against  the  surety  on  the  appeal  bond,  aod  leave  the  latter  to  make 
the  money  as  best  he  can  from  the  principal  debtor. 

In  view  of  article  596  of  tbe  Code  of  Practice,  and  also  the  eziSress 
provision  of  article  3066  of  the  Revised  Civil  Code,  I  adhere  to  the 
opinion  expressed  in  our  former  decision  of  this  case,  that  the  sarety 
can  not  be  made  liable  until  all  legal  means  have  been  exhausted 
against  the  principal.  , 

When,  judgment  has  been  recovered  against  the  principal  for  the 
balance  due  to  the  plaintiff  and  the  money  can  not  be  made  on  execu- 
tion, a  rule  will  lie  and  the  surety  can  be  made  liable,  but  not  till 
then,  unless  by  insolvency  it  would  become  useless  to  sue  tbe  prin- 
cipal. 

If  the  principal  should  appeal,  as  in  the  case  supposed  by  counsel 
for  plaintiff,  and  another  suspensive  appeal  bond  were  given,  the 
result  would  be,  according  to  my  view  of  tbe  law,  tbe  appellee  would 
have  recourse  against  tbe  surety  on  each  of  the  bonds  for  the  payment 
of  the  debt,  it  the  principal  could  not  be  made  to  pay  after  taking  ne- 
cessary legal  steps.  But  if  tbe  money  could  be  made  on  execution  out 
of  the  principal,  neither  of  the  sureties  on  the  two  bonds  would  be 
liable. 

Much  stress  is  laid  on  tbe  case  of  Alley  v.  Hawthorn,  1  An.  122, 
which  decides:  that  the  creditor  is  not  bound  to  discuss  the  whole 
estate  of  the  principal.  He  ia  in  no  case  bound  to  do  more  than  take 
out  an  execution,  and  where,  in  consequence  of  a  change  in  the  con- 
dition of  the  estate  of  the  principal,  it  can  not  be  reached  by  that  pro- 
cess, no  act  is  required  on  tbe  part  of  the  creditor  to  secure  his  imme- 
diate recourse  against  the  surety.  I  entirely  concur  in  the  soundness 
of  that  decision ;  but  I  fail  to  perceive  its  application  to  this  case. 

Unless  by  a  stretch  of  fancy  it  should  be  supposed  that  a  change 
bas  happened  in  the  condition  of  the  principal,  so  as  to  put  his  prop- 
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erty  beyond  the  reach  of  ezecntion,  when  the  mortgaged  property  has 
been  sold  and  the  ezeontory  process  can  not  be  directed  toward  other 
property  of  the  principal.  This  is  a  mere  falacy.  Ezeontory  process 
ezhansted  against  the  mortgaged  property,  can  not  for  the  balance 
dne  the  creditor^  be  directed  against  the  other  property  of  the  pria- 
cipalf  if  he  were  a  millionaire.  The  wealthy  solvency  or  pecuniary 
condition  of  the  principal  is  a  matter  of  total  indifference.  The  real-  ' 
due  of  the  money  can  not  be  made  on  ezecation,  after  the  sale  of  the 
mortgaged  property^  not  on  account  of  any  change  of  condition  of  the 
principal,  bat  solely  becanse  the  law  does  not  allow  an  ezecation  to 
issae  for  the  balance  dae  after  ezhaosting  the  mortgage,  antll  a  jadg- 
ment  has  been  rendered  for  sach  balance.  In  the  case  at  bar  the 
money  can  not  now  be  made  on  ezecation  because  there  is  no  judg- 
ment against  the  principal. 
The  insolvency  or  change  of  condition  of  the  principal  is  not  in  this 


Here  the  sole  question  is,  can  the  surety  on  a  suspensive  appeal 
bond  in  an  order  of  seizure  and  sale,  be  proceeded  against  by  rule  for 
the  balance  due  after  ezhausting  the  mortgage,  where  no  personal 
Judgment  has  been  rendered  agaiqst  the  principal  for  said  balanoe, 
and  where  it  is  not  shown  that  a  change  has  happened  in  the  condition 
of  said  principal  so  that  the  money  can  not  be  made  on  ezecution 
against  him. 

For  the  reasons  stated  and  those  given  in  the  first  opinion  of  this 
court  in  this  case,  I  dissent. 

Howell,  J.,  dissenting,  I  concur  in  the  dissenting  opinion  of  Ifr 
Justice  Wyly  as  to  the  right  to  proceed  against  the  surety  on  the  ap- 
peal bond  as  was  done  in  this  case. 
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No.  ;^500. 
William  McCubbin,  Tator,  v.  Samujcl  Hastings. 

This  mit  is  Inatltnted  by  the  hnsband  of  the  deoeaeed  and  the  father  of  her  child,  a  minor, 
against  the  defendant,  a  draggist,  to  make  him  responeible  in  damages  for  the  death  of 
this  woman,  the  allegation  being  that  the  prescription  was  improperly  compounded. 
The  damages  are  claimed  in  his  name  and  that  of  his  child.  His  damages,  if  he  is  en- 
titled to  any,  is  the  unonnt  expended  by  him  for  mediciU  and  other  services  subsequent 
to  the  giving  of  the  noxious  enema  and  for  the  ftmeral  expenses.  The  right  to  damages 
on  the  part  of  the  child  is  that  which  he  inherits  trom  his  mother. 

The  defendant's  exception  to  plaintiiTs  demand,  on  the  ground  that  the  petition  disclosed  no 
cause  of  action,  was  a  peremptory  one  and  could  be  pleaded  at  any  time  during  the  pro- 
gress of  the  trial.  The  grounds  on  which  the  exception  rested  were,  that  it  was  not 
alleged  that  the  damage  complained  of  was  suffered  through  the  fault  of  the  defendant^ 
and  such  allegation  is  necessary  before  that  fault  could  be  proved ;  and  also,  because 
plaintiff  did  not  state  that  defendant,  as  employer,  might  have  prevented  the  act  which 
caused  the  damage,  and  did  not  do  it. 

Defendant  excepted  to  the  order  allowing  plaintiff  to  amend  on  the  aforesaid  points.  The 
exception  can  not  be  maintained.  Amendments  are  always  allowed  in  the  discretion  of 
the  court. 

The  demand  is  the  test  to  interrupt  prescription,  and  not  the  sufficiency  of  the  aUegationa 
which  support  it. 

If  the  allegations  were  sufficient  to  imply  ihult  on  the  part  of  defendant,  the  use  of  the  very 
ioord  itself  was  not  necessary  to  fix  the  responsibility  on  defendant.  If  he  could  have 
prevented  the  act,  as  is  alleged,  and  did  not,  he  was  necessarily  in  fault. 

The  clause  in  which  plaintiff  as  tutor  of  the  minor,  claimed  ten  thousand  dollars  damages 
suffered  by  said  minor  personally,  in  the  loss  and  deprivation  of  the  care,  education, 
assistance  and  love  of  his  mother  was,  on  motion,  properly  struck  out  by  the  Judge  a  quo. 

The  action,  so  Ikr  as  the  minor  is  concerned,  Ib  the  right  of  action  which  his  mother  had 
against  the  defendant  for  the  suffering  that  was  caused  her  by  the  defendant's  employe, 
and  which  he  inherited.  He  has  no  claim  against  him  for  the  loss  which  he  sufllsred 
through  his  mother's  death. 

The  judge  a  quo  erred  in  striking  out  the  clause  in  which  plaintiff,  in  his  individual  capacity 
and  on  his  own  behalf,  claims  damages  for  actual  expenses,  loss  of  the  assistance  and 
services  of  his  wife  in  business,  and  for  personal  sufferings  in  mind  for  the  loss  of  his 
wife,  caused  by  said  criminal  mistake.  Defendant  is  responsible  for  all  the  expense  and 
damsge  which  plaintiff  suffered  subsequent  to  the  giving  of  tiie  enema. 

Defendant's  objection  on  the  ground  that  the  certificate  of  death  given  by  the  physician 
states  that  the  woman  died  of  yellow  fever,  and  that  the  plaintiff  caused  it  to  be  publish- 
ed  in  the  newspapers,  is  not  well  founded.  In  8<^  far  as  the  certificate  is  concerned,  that 
was  no  act  of  the  plaintiff's.  As  regards  the  notice,  she  might  have  died  of  the  yellow 
fever,  an0  still  her  death  from  that  disease  might  have  been  caused  by  the  enema. 
Although  very  ill,  the  deceased  had  at  least  one  chance  for  her  life,  which  was  taken 
away  by  the  fatal  ministering  of  a  violent  substance. 

Although  absent  from  the  city,  the  defendant  was  nevertheless  responsible  for  the  act  of  his 
servant.  Admitting  the  competency  of  the  servant,  the  responsibility  of  the  employer 
would  be  none  the  less. 

APPEAL  from  the  Fourth  District  Conrt,  parish  of  Orleaos.    Th^rd, 
J.    Bomor  &  Benedict,  F,  W,  Baker,  Cotton  dt  Levy,  for  plaintiff 
and  appellant.    James  JUcConnell,  for  defendant  and  ap))ellee. 

Morgan,  J.  On  Monday  the  twenty-sixth  August,  1867,  the  wife  of 
William  McCubbin  was  attacked  with  yellow  fever.  A  physician  was 
immediately  called  in,  and  the  patient  was  placed  under  the  charge  of 
a  nurse. 

On  the  Wednesday  following  she  was  quiet.  About  one  o'clock  of 
that  day  the  physician  ordered  her  an  enema.    We  are  satisfied  from 
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the  evidence  that  the  enema  as  ordered  was  to  have  been  composed  as 
follows :  Sulphate  of  qainine  thirty  grains,  mncilage  of  gnm  arabio 
foar  ounces,  camphor  water  four  ounces,  Batlej's  sedative  solution, 
thirty  or  sixty  drops,  to  be  administered  one-half  as  soon  as  receiveflt 
the  other  in  an  hour  after.  We  ascertain  the  component  parts  of  the 
prescription  from  the  testimony  of  the  physician,  as  the  prescription 
itself  could  not  be  found  in  the  defendant's  shop  where  it  should  have 
been  kept.  The  prescription  was  ordered  by  the  physician  to  be  com- 
pounded at  the  defendant's  shop.  The  husband  of  the  deceased  took, 
it  there.  He  handed  it  to  an  employe.  After  it  was  compounded  he 
purchased  an  injection  pipe,  paid  for  both,  and  left.  He  ^ave  them  to 
the  nurse.  She  administered  a  portion  of  it.  The  effect  seems  to  have 
been  instantaneous.  It  threw  the  unfortunate  woman  into  spasms 
and  convulsions,  causing  her  to  purge  and  vomit  at  the  same  time. 
The  attending  physician  was  immediately  sent  for.  He  could  not  be 
found,  and  only  reached  his  patient  late  at  night.  He  did  all  that 
his  science  allowed  him  to  do  for  her  relief.  He  called  in  another 
physician.  Their  efforts  were  fruitless.  Two  days  after  the  patient 
died. 

This  suit  is  instituted  by  the  husband  of  the  deceased  and  the  father 
of  her  child,  a  minor,  against  the  defendant  to  make  him  responsible 
in  damages  for  the  death  of  this  woman,  the  allegation  being  that  the 
prescription  was  improperly  compounded. 

The  evidence  leaves  no  doubt  on  our  mind  that  spirits  of  camphor 
was  substituted  for  camphor  water;  that  the  sufferings  of  the  woman, 
which  are  shown  to  have  been  intense,  were  caused  by  this  mistake, 
camphor  water  being  a  very  innocent  preparation ;  spirits  of  camphor 
being  a  decoction  of  camphor  and  alcohol;  and  that  it  contributed  to  a 
large  extent,  if  it  did  not  absolutely  cause  the  death  of  the  patient. 

The  prescription  was  not  compounded  by  the  defendant.  At  the 
time  it  was  put  up  he  was  not  in  the  city.  The  clerk  had  not  been 
employed  by  him.  His  services  had  been  engaged  by  his  brother. 
The  defendant  is  none  the  less  responsible  for  his  acts.  The  employ- 
ment was  authorized,  and  his  responsibility  for  the  acts  of  hia 
employes  can  not  be  disputed. 

The  case  was  twice  tried  before  a  jury  in  the  Fifth  District  Court. 
It  was  then,  by  consent,  remanded  to  the  Fourth  District  Coart  and 
submitted  to  the  judge  alone.  He  decided  in  favor  of  the  deiendant, 
and  the  plaintiff  has  appealed. 

In  his  own  name  plaintiff  claims  damages  for  the  necessary  expen- 
ses incurred  by  him  consequent  upon  the  death  of  his  wife,  for  the 
loss  of  time  it  occasioned  him,  from  the  loss  of  his  wife's  services,  and 
for  the  wrongs  inflicted  upon  his  feelings. 
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As  tntor  to  bis  minor  child  lie  claims  that,  from  the  agonies  endured 
by  his  wife  she  suffered  heavy  dnmages,  and  that  her  right  of  action 
therefor  has  been  transmitted  to  her  heir,  and  that  her  death,  which 
he  lays  at  the  defendant's  door,  having  deprived  the  child  of  a  moth^'s 
oare,  he  is  responsible  in  damagee  on  that  account.  The  aggregate 
amount  claimed  from  the  defendant  is  $^5,000. 

His  damages,  if  he  is  entitled  to  any,  is  the  amount  expended  by 
him  for  medical  and  other  services  subsequent  to  the  giving  of  the 
enema,  and  for  the  funeral  expenses. 

The  right  to  damages  on  the  part  of  the  child  is  that  which  he  in- 
herits from  his  mother. 

The  defendant  filed  a  peremptory  exception  to  plaintiff's  demVnd, 
on  the  ground  that  the  petition  disclosed  no  cause  of  action.  This 
exception  was  filed  after  the  jury  had  beiBn  impanneled.  The  grounds 
upon  which  it  rests  are,  first,  <*  because  it  is  not  alleged  that  the  dam- 
age complained  of  was  suffered  through  the  fault  of  the  defendant, 
and  it  is  necessary  it  should  be  alleged  to  be  the  defendant's  fault 
before  that  fact  could  be  proved,"  and  second,  **  because  it  (the  peti- 
tion) does  not  state  that  the  defendant,  as  employer,  mi^rht  have  pre- 
vented the  act  which  caused  the  damage,  and  did  not  do  it."  The 
exception  was  sustained,  but  the  plaintiff  was  allowed  to  amend. 
Plaintiff  excepted  to  the  ruling  of  the  court  which  maintained  the 
exception.  Defendant  excepted  to  the  order  allowing  plaintiff  to 
amend.  Both  rulings  were  correct.  The  exception  was  a  peremptory 
one  and  could  be  pleaded  at  any  time  during  the  progress  of  the  trial. 
Amendments  are  always  allowed  in  the  discretion  of  ihe  court. 

After  the  amendment  was  made,  defendant  then  pleaded  the  pre- 
scription of  one  year.  The  plea  was  properly  overruled.  The  demand 
was  made  within  the  year  of  the  alleged  tort.  The  demand  is  the  test, 
and  not  the  sufficiency  of  the  allegations  which  support  it. 

But  the  defendant  still  contends  that  the  ainended  petition  Is  defect- 
ive, because  it  does  not  allege  that  he  was  in  fault.  The  allegations 
are,  that  the  death  of  the  deceased  was  caused  by  t'te  negligence  of 
the  defendant's  clerk,  and  that  he,  the  defendant,  mi{?ht  have  prevent- 
ed the  act  complained  of,  but  did  not  do  so.  If  the  act  which  caused 
the  damage  was  done  by  the  defendant's  cleik,  and  the  defendant  be 
responsible  therefor,  and  the  defendant  could  have  prevented  it,  but 
did  not,  then  clearly  it  was  by  the  fault  of  the  defendant  that  the  dam- 
age occurred,  and  the  use  of  the  word  fault  was  not  a  necessary  alle- 
gAtion  to  fix  the  responsibility  upon  him.  It  he  could  have  prevented 
the  act,  and  did  not,  he  was  necessarily  in  fault. 

On  the  trial  the  defendant  moved  to  strike  out  the  second  and  third 
causes  of  aetion  as  stated  in  the  petition,  which  were : 
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Second — ''Also,  as  tutor  of  his  minor,  for  ten  thoasand  dollars  dam- 
ages, suffered  by  the  minor,  personally,  in  the  loss  and  deprlyation  of 
the  care,  edncation,  assistanoe  and  love  of  his  mother." 

Third^'*  In  his  individual  capacity,  and  in  his  own  behalf,  for  fire 
thousand  dollars  damages,  for  actual  ezpeuses,  loss  of  the  assistanoa 
and  services  of  his  wife  in  business,  and  for  personal  sufferings  in 
mind  for  the  loss  of  his  wife,  all  caused  by  said  criminal  mistake." 

The  judge  ordered  them  stricken  out.  As  regards  the  secood,  his 
ruling  was  correct.  The  action,  in  so  far  as  the  minor  is  concerned,  is 
the  right  of  action  which  his  mother  had  against  the  defendant  for  the 
suffering  which  was  caused  her  by  the  defendant's  employe,  and  which 
he  inherited.  He  has  no  claim  against  him  for  the  loss  which  he  suf- 
fered through  his  mother's  death.  With  regard  to  the  third  objection, 
the  court  erred.  Defendant  is  responsible  to  the  plaintiff  for  all  the 
expense  and  damage  which  he  suffered  subsequent  to  the  giving  of  the 
enema. 

The  first  objection  which  the  defendant  raises  to  the  plaintiff's  de- 
mand on  the  merits  is,  that  the  certificate  of  death,  given  by  the  pbyai- 
cian,  states  that  she  died  of  yellow  fever,  and  that  the  plaintiff  caused 
it  to  be  published  in  the  newspapers  that  she  died  of  yellow  fever. 

In  so  far  as  the  certificate  is  concerned  that  was  no  act  of  the  plain- 
tiff's. As  regards  the  notice,  she  might  have  died  of  yellow  fever  and 
still  her  death  from  that  disease  might  have  been  caused  by  the 
enema.  If  a  pistol  had  been  fired  into  some  fleshy  part  of  her  body 
while  she  was  laboring  under  an  attack  of  fever,  the  ball  itself  might 
not  have  produced  death,  but  the  shock  by  aggravating  the  fever 
probably  would.  Under  these  circumstances  she  would  have  died  of 
yellow  fever,  bat  her  death  would  have  been  superinduced  by  the 
shot.  So  in  this  case.  The  deceased  was  suffering  under  an  attack  of 
yellow  fever.  It  was  a  violent  attack.  Quiet  and  repose  were  of  all 
thinjzs  most  necessary  to  her  safety.  She  was  dangerously  ill,  it  is 
true.  But  she  had  at  least  one  chance  for  her  life,  and  the  injecting 
of  this  violent  and  exciting  substance  into  a  particularly  sensitive 
portion  of  her  body,  took,  in  our  opinion,  from  the  dm  fortunate  woman 
the  one  chance  which  was  left  to  her.  She  died,  it  is  true,  froo9  yellow 
fever,  but  it  was  the  enema  which  made  the  fever  r«'dult  fatally. 

The  ne^t  ground  of  defense  is,  that  defendant  can  not  be  condemned, 
unless  the  plaintiff  proves  that  he  was  some  way  io  fault,  and  that  he 
really  might  have  prevented  the  act  which  caused  the  damage.  In  one 
sense  it  was  impossible  for  him  to  have  prevented  the  calamity, 
because  he  was  not  in  the  city.  But,  if  a  master  is  only  to  be  held 
responsible  for  the  act  of  his  servant  when  he  might  have  prevented 
the  act  and  did  not,  there  would  be  no  responsibility  in  the  principal. 
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except  for  snoh  acts  as  were  done  in  his  presence.  If  this  were  the  law, 
if  the  driver  of  a  carriage  owned  by  the  keeper  of  a  pnblic  stable^ 
wantonly  ran  into  and  destroyed  the  carriage  of  another,  the  owner  of 
the  public  carriage  woald  not  be  held  responsible  for  the  damage 
caused  by  his  seryant,  because  it  was  no  fault  of  his  that  the  other  car- 
riage was  run  into.  If  a  man  is  run  over  by  a  careless  car  driver,  the 
company  in  whose  employ  the  driver  is,  can  not  be  held  responsible, 
because  it  was  not  the  company's  fault.  But  we  know  that  this  has 
never  been  considered  law,  and  that  where  injuries  have  occurred  as 
the  result  of  carelessness  on  the  part  of  the  employes  of  such  parties, 
the  principals  have  been  made  to  respond  in  damages.  He  further 
attempts  to  exculpate  himself,  from  the  fact  that  the  clerk  who  com- 
pounded the  prescription  was  reputed  to  be  a  competent  druggist.  To 
a  certain  extent  he  has  established  thisi  that  is  to  say,  he  has  produced 
a  number  of  witnesses  who  testify  in  that  direction.  But  there  is  one 
recommendation  which  he  did  not  have,  and  that  was  a  diploma.  It 
is  not  pretended  that  he  was  a  graduate  in  pharmacy  from  any  medical 
institute. 

'  It  may,  however,  be  assumed  that  he  was  competent.  The  defend- 
ant's liability  would  be  none  the  less  certain.  The  defendant  is  himself 
represented  as  being  a  most  competent  druggist.  If  he  had  made  the 
mistake,  would  his  proficiency  in  his  calling  shield  him  ?  or  would  it 
not  rather  aggravate  the  fault  f  Incompetency  and  carelessness — and 
such  mistakes,  arise  from  one  or  the  other  of  these  causes — ^result  in 
the  same  way.  Either  or  both  produce  suffering  and  sometimes  death. 
And  can  it  be  that  if  a  physician  should  prescribe  for  his  slightly 
ailing  patient  a  small  quantity  of  calomel  and  soda,  and  the  druggist 
were  to  substitute  arsenic  for  soda,  that  he  could  shield  himself  from 
the  consequences  which  might  result,  by  saying,  if  the  prescription 
was  compounded  by  himself,  that  it  was  a  mistake,  and  if  the  act  of 
bis  servant  that  he  could  not  have  prevented  it  f  The  law  does  not 
place  a  community  in  the  position  of  being  poisoned  by  mistakes,  with 
no  one  to  be  held  responsible  therefor.  If  it  was  the  master  who  did 
the  wrong,  the  master  is  responsible.  If  it  was  his  servant  who  did 
it,  he  is  still  responsible,  for  the  master  is  responsible  for  the  acts  of 
his  servant  when  done  in  the  course  of  his  usual  employment. 

The  last  serious  defense  set  up  is,  that  the  enema  did  the  patient  no 
harm.  Many  physicians  were  examined  upon  this  point,  and  counsel 
for  defendant,  in  the  very  able  brief  which  he  furnished  us,  says: 
''With  surprising  unanimity,  these  physicians,  every  one  of  whom 
have  had  large  experience  in  the  treatment  of  yellow  fever,  declared 
the  effect  would  have  been  beneficial  rather  than  injurious." 
As  we  have  said  before,  Mrs.  McCubbin  was  taken  ill  on  Monday, 
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the  twenty-sixth  of  Angast.  On  the  Wednesday  following  the  enema 
was  administered.  Up  to  this  time  the  patient  had  been  quiet.  The 
nurse  says  tiiat,  turning  into  the  third  day  the  fever  began  to  abate 
and  the  physiciau  said  he  found  her  much  better;  that  he  was  goin^ 
to  order  a  mixture  which  would  act  like  a  charm,  as  she  was  not  sweat- 
ing freely  enough.  The  enema  came,  and  this  is  how  the  nurse,  who 
administered  it,  describes  its  effects :  "  As  soon  as  I  gave  it  to  her  she 
commenced  to  complain;  she  said,  <0h  nurse!  don't  give  me  any 
more,  for  God^s  sake !  it  will  kill  me.'  I  suppose  I  gave  her  one-third 
of  it;  she  was  complaining  all  the  time.  I  set  the  cup  down  on  the 
bed  and  called  McCubbin  (who  had  left  the  room  at  his  wife's  request 
when  the  nurse  was  about  to  administer  the  enema)  and  told  him  the 
injection  made  her  very  ill.  It  made  her  that  ill  it  threw  her  into 
spasms.  She  commenced  throwftag  up  and  purging  down,  and  was  in. 
great  agony,  but  got  easier  afterwards." 

McCubbin  swears  that,  when  he  got  up  stairs,  his  wife  was  straight- 
ened out  and  almost  black  in  the  face,  and  apparently  in  spasms  or  & 
fit.  He  says :  "  I  put  my  hands  underneath  her  to  raise  her  from  the 
bed ;  she  worked  in  the  spasms  about  three  minutes,  and  in  her  spasms 
both  purged  and  vomited  at  the  same  moment,  which  seemed  to  give 
her  some  ease.  ^Oii  my  God,  Will,'  she  said,  'what  have  yon  given 
me  f  I  am  all  on  fire !  I  am  burning !'  And  so  she  kept  on.  Ton 
could  hear  her  until  ten  o'clock  at  night  a  block  off,  and  she  had  never 
made  a  moan  before." 

The  attending  physician  was  sent  for  immediately.  It  was  a  season 
of  calamity.  The  physician  was  in  full  practice,  and,  hurrying  as  he 
was,  from  patient  to  patient,  could  not  be  found.  Late  in  the  night  he 
came  of  his  own  accord.  Discovering  her  condition,  he  immediately 
denounced  the  mistake  which  had  been  made;  said  to  several  who 
were  present,  and  at  various  times,  that  the  injection  had  injured  her^ 
took  the  bottle  himself  to  the  druggist  to  see  whether,  per  chance,  he 
had  made  tlie  mistake  in  writing  out  the  formula,  and  is  shown  to 
have  said  that,  but  for  the  injection «  his  patient  would  have  done  well. 
He  did  all  in  his  power  to  remedy  the  evil  which  had  been  done. 
Nothing  that  was  tried  for  her  relief  succeeded.  She  sank  gradually 
from  the  time  the  enema  was  administered  until  three  days  afterward, 
when  she  died. 

When  scientific  gentlemen  undertake  to  tell  us,  under  such  a  state 
of  facts,  that  the  enema,  as  administered,  was  a  benefit  to  the  patient 
instead  of  an  injury ;  that  a  substance  as  powerful  as  alcohol,  in  which 
oamphor,  a  violent  stimulant,  has  been  dissolved,  can  be  injected  into 
one  of  the  tenderest  parts  of  the  human  frame,  when  the  patient  is 
Buffering  from  a  severe  attack  of  such  a  disease  as  the  yellow  fever  is,. 


NEW  ORLEANS,  DECEMBER,  1875.  719 

MoGnbbin,  Tutor,  y.  Hastiiigs. 

withoat  doing  any  harm,  bat,  on  the  contrary,  doing  good,  we  see  in 
onr  mind's  eye  the  unfortunate  victim  upon  whom  the  experiment  hQ»8 
heen  tried^  as  she  is  described  by  the  witnesses,  writhing  in  agony, 
dying,  dead,  and  we  say  that  that  dreadful  fact  alone  destroys  all  their 
theories ;  and  we  think  that  he  who,  by  himself  or  those  for  whose  acts 
he  is  responsible,  caused  this  agony,  not  to  say  death,  should  be  made 
to  answer  for  the  suffering  which  he  caused. 

As  regards  the  damages,  the  plaintiff  has  not  shown  what  he 
expended,  and  therefore  we  can  give  him  no  judgment.  As  to  the 
minor  child,  we  think  he  should  receive  twenty-five  hundred  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  avoided,  annulled  and  reversed,  and  it  is  now 
ordered,  adjudged  and  decreed  that  there  be  judgment  in  favor  of  the 
plaintiff,  William  MoCubbin,  in  his  capacity  as  tutor  to  his  minor 
child,  William  James  McCubbin,  and  against  the  defendant,  in  the 
sum  of  twenty-five  hundred  dollars,  with  legal  interest  from  judicial 
demand,  and  costs  of  suit  in  both  courts. 


Wtlt,  J.,  diiseniing.  The  physicians  who  testified  in  this  case  all 
agreed  that  if  the  mistake  had  occurred  in  filling  the  prescription,  and 
spirits  of  camphor  instead  of  camphor  water  had  been  used,  it  would 
have  improved  the  prescription  and  the  result  would  have  been  bene- 
ficial instead  of  injurious  to  the  patient.  The  opinion  of  experts  is 
evidence.  And  according  to  this  evidence,  no  injury  resulted  from  the 
alleged  mistake  of  defendant's  clerk.  The  case  should  be  decided 
according  to  the  evidence  in  the  record,  and  from  it  it  appears  no 
damage  was  done.  Besides,  the  proof  fails  to  establish  with  legal  cer« 
tainty  the  fact  that  a  mistake  occurred.  Both  a  mistake  and  an  injury 
mast  be  shown  in  order  to  recover.    I  dissent  in  this  case. 

Rehearing  refused. 
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No.  2931. 
Tabart  &  Amort  v.  T.  F.  Thibneman. 

The  question  in  this  ease  is,  whether  the  defendant  bad  a  right  to  dispose  of  a  certain  lot  of 
ootton  which  he  had  sold  to  plaintifb  and  whioh  plaintifEs  ialled  to  reoeiye,  to  have 
weighed,  and  to  pay  for,  within  a  reasonable  time  and  according  to  practice  and  the  ona- 
tom  of  trade  prerailing  in  New  Orleans,  which  allows  only  a  delay  of  three  to  Atc  days 
at  the  atmoet  for  doing  what  is  necesssiy  to  compel  the  execntion  of  the  contract 

It  appearing,  under  the  circnmstuices  of  the  case,  that  the  seller  was  sedaloos,  if  not 
importunate,  in  his  endeavors  to  close  the  sale,  and  that  he  extended  to  its  ntiHost  Umita. 
the  period  usual  after  a  sale  for  receiyiug  and  paying,  and  it  appearing  also,  on  the  other 
hand,  that  the  buyers  continued  tardy  and  inactive  until  the  sixth  of  January  about 
receiving,  and  paying  for  the  cotton  which  they  had  purchased  on  the  twenty-ninth  of 
December  preceding,  and  until  defendant's  patience,  as  he  expresses  it,  "was  at  an  end," 
it  results  that  plaintifh  have  no  right  to  recover  what  they  claim  to  be  due  to  them  by- 
defendants. 

APPEAL  from  the  Fourth  District  Court,  parish  of  Orleans.  Th4ard^ 
J.  Breaux,  Fenner  <&  HaU,  for  plaintiffs  and  appellants.  E.  Ber^ 
madee  and  C  F,  Claiborne,  for  defendant  and  appellee. 

Taliaferro,  J.  The  plaintiffs  sne  the  defendant  for  twenty-five 
bales  of  cotton  which  they  allege  they  purchased  from  him  and  which 
he  has  failed  to  deliver  in  parsoance  of  the  contract.  They  claim  dam- 
ages also  for  the  non-performance  of  the  engagement  on  his  part.  The 
cotton  sued  for  was  seqnestered  and  afterwards  released  under  bond 
and  sold  by  the  defendant.  Subsequently,  during  the  progress  of  the 
suit,  the  plaintiffs  in  an  amended  petition,  prayed  judgment  for  $562  50 
as  damages  arising  from  the  failure  of  the  defendant  to  deliver  the 
cotton  at  the  time  agreed  upon,  and  they  limit  their  demand  to  this 
sum  in  damages.  The  answer  admits  that  the  defendant  sold  to  the 
plaintiffs  twenty -five  bales  of  cotton  but  avers  that  the  plaintiffs  failed 
to  cause  the  cotton  to  be  weighed  on  his  order  of  delivery  and  to  pay^ 
for  it  within  the  usual  delay  of  three  days  and  which  never  exceeds 
five  days,  without  the  formal  consent  of  the  factor;  that  defendant 
upon  this  failure  of  the  plaintiffs  to  receive,  weigh  and  pay  for  the 
ootton  in  conformity  with  commercial  usage,  had  the  right  to  retract 
and  refuse  to  deliver  it.  The  defendant  had  judgment  in  his  favor 
and  the  plaintiffs  have  appealed. 

A  number  of  witnesses  versed  in  the  cotton  trade  and  acquainted 
with  the  usages  and  sales  by  which  cotton  is  sold  in  the  New  Orleans 
market,  was  examined  on  the  trial  of  the  case.  They  agreed  generally 
as  to  the  custom  and  practice  in  conducting  sales  of  this  staple,  but 
there  was  less  uniformity  among  them  in  their  views  regarding  the 
compliance  with  the  established  custom  by  the  parties  litigant  in  this 
case. 

The  facts  seem  to  be,  that  the  plaintiffs  bought  the  cotton  on  the 
twenty-ninth  of  December  and  defendant  expressed  a  desire  that  they 


NEW  ORLEANS,  DECEMBER,  1875.  721 

■■  ■'  ' —        •*%." 

Talmry  A  Amory  t.  Thienemaa. 

should  receiye  it  as  soon  as  possible,  giving  to  them  as  nsoal  an  order 
for  the  delivery  of  the  lot  of  ootton  purchased  by  them.  It  is  shown 
that  the  defendant,  from  time'  to  time,  up  to  the  fifth  of  January, 
called  upon  the  purchasers,  urging  them  to  receive  and  pay  for  the 
ootton,  the  plaintiffs  all  the  while  deferring  the  matter,  saying  they 
had  not  had  time  to  attend  to  it,  that  it  would  be  received  as  soon  as 
possible,  etc. ;  and  on  one  occasion  being  called  upon  to  know  when 
the  purchasers  would  receive  the  ootton,  one  of  them  answered  gruffly: 
''  I  will  receive  it  whenever  it  suits  me,  whenever  I  am  at  leisure.  " 

On  the  evening  of  the  fifth  of  January,  however,  the  plaintififo  noti- 
fied the  defendant  that  they  had  given  positive  instructions  to  their 
'*  elasser "  to  receive  the  cotton  the  next  day,  the  sixth  of  January. 
On  that  day  at  ten  o'clock,  A.  M.,  the  defendant  gave  the  plaintiffs 
BOtioe  that  unless  they  intended  to  receive  the  cotton  by  twelve  o'clock 
of  the  same  day,  he  would  give  orders  not  to  deliver  it.  The  ootton 
was  sold  at  the  price  of  twenty-three  and  three-quarter  cents  per 
pound.  A  short  time  afterward  it  went  up  to  twenty-eight  and 
three-quarter  cents.  The  purchase  was  advantageous  to  the  plaintiffs, 
and  there  is  no  ground  for  supposing  they  were  in  bad  faith  in  delay- 
ing to  receive  the  cotton,  however  dilatory  they  may  have  been.  It  is 
contended  on  their  part  that  they  were  entitled  to  the  whole  period  of 
business  hours  of  the  last  day  within  which  to  receive  the  cotton;  that 
on  the  ground  that  the  seller  had  the  right,  after  the  procrastination 
of  the  purchasers  to  receive,  to  give  them  notice  of  his  intention  to 
terminate  the  contract  in  the  event  of  their  failure  within  a  specified 
time  to  comply  on  their  part,  still  he  should  have  given  a  reasonable 
time  for  the  compliance,  which  they  insist  he  did  not  give.  It  is  not 
shown  that  it  was  impossible,  or  even  that  it  would  have  been  exceed- 
ingly difficult  or  inconvenient  for  the  plaintiffs,  to  have  gone  or  sent  a 
person  to  the  cotton  press  and  received  the  twenty-five  bales  in  two 
hours'  time.  The  seller  appears  to  have  been  sedulous,  if  not  impor- 
tunate, in  his  endeavors  to  close  the  sale,  and  to  have  extended  the 
period,  usual  after  a  sale  for  receiving  and  paying,  to  its  utmost  limits. 
The  buyers,  on  the  other  hand,  continued  tardy  and  inactive  until  the 
sixth  of  January,  when  the  defendant's  ''patience,"  as  he  expressed 
it,  ''was  at  an  end."  The  short  quarters  then  given,  we  think  under 
the  circumstances,  the  plaintiffs  should  have  submitted  to.  > 

We  think  the  decree  of  the  lower  court  correct.    It  is  therefore 
ordered  that  it  be  affirmed  with  costs.  . 

46 


722  SUPREME  COXJET  OF  LOUISIANA, 

state  of  Lonlilsiui  t.  HszweU. 


No.  4985. 
State  of  Louisiana  v,  Pbtsb  Maxwell. 

Thii  oonrt  can  not  peroeiTe  how  a  taxpayer  oaa  justly  complain  that  the  levying  of  a  tax  Is 
nneqiial,  becanse  some  property  In  the  State  hae  been  omitted  In  the  aaaeeamentk  elthar 
thzoo^  Inadyertenoe  or  becaiue  it  is  anppoeed  to  be  exempted  by  an  imconstitatloiisl 
law ;  for  the  efiect  wonld  be  the  aame. 

Probably  there  nerer  has  been  an  assessment  whidh  embraced  oO  the  property  of  the  Strtu, 
but  that  fact  did  not  render  the  assessment  onoonstitntional.  When  the  omissian  is  dlo- 
oorered,  the  property  mnst  be  assessed,  for  the  oonstltation  and  laws  require  that  all 
property  shall  be  assessed. 

Certain  qnesttons  disoossed  in  this  oontrorersy  can  not  be  considered  by  this  court,  as  they 
do  not  relate  to  the  legality  or  unoonstitntlonality  of  the  law,  but  relate  to  questicna  odf 
£M)t,  such  as  whether  the  Auditor  made  accurate  calculations  for  the  purpose  of  the 
assessment  for  taxes,  or  exceeded  his  authority,  as  the  amount  in  dispute  is  lesa  Uum. 
Ave  hundred  dollars ;  wherefore  this  court  has  not  Jurisdiction  for  that  purpoee. 

The  defendant  can  not  raise  the  question  concerning  the  legality  of  the  warrants,  to  p*y 
which  the  one  mill  tax  is  said  to  be  levied,  as  the  holders  ot  said  wanants  are  not  partlee 
to  this  suit ;  and  the  amount  of  revenues  to  be  raised  is  a  matter  within  the 
discretion. 


APPEAL  from  the  Saperior  District  Conrt,  parish  of  Orleans. 
hins,  J.  A.  P.  Field,  Attorney  General,  an^  F.  O.  Eemich^ 
Assistant  Attorney  General,  for  plaintiff  and  appellee.  J,  O.  Dwereux, 
for  defendant  and  appellant. 

LuDELiNG,  C.  J.  This  is  a  suit  by  the  State  for  $150  50,  taxes  due 
by  defendant  for  the  year  1871.  This  case  is,  therefore,  appealable 
only  on  the  ground  that  the  tax  is  alleged  to  be  unconstitutional. 

The  ground  upon  which  the  tax  is  alleged  to  be  unconstitutional  ia, 
that  "household  goods,  silver  plate,  jewelry,  and  mechanics'  and 
laborers'  tools,  to  the  amount  of  five  hundred  dollars  in  each  house- 
hold "  are  exempted  from  taxation.  This  question  was  decided  in  the 
case  of  Morrison  v.  Porter  Larkin,  tax  collector,  26  An.  699.  The 
court  said,  ''While  the  exempting  of  the  property  in  contraventioii  of 
the  constitution  may  be  void,- the  levying  of  the  tax  is  constitutional.'* 
And  the  court  said  further,  ^'  There  is  then  no  inequality  of  which  the 
plaintiff  can  complain.*'  We  adhere  to  the  opinion  then  expressed. 
We  can  not  perceive  how  a  taxpayer  can  justly  complain  that  the 
levying  of  a  tax  is  unequal,  because  some  property  in  this  State  has 
been  omitted  in  the  assessment,  either  through  inadvertence  or  because 
it  is  supposed  to  be  exempted  by  an  unconstitutional  law,  for  the 
effect  wonld  be  the  same.  We  imagine  that  there  never  has  been  an 
assessment  which  embraced  all  the  property  of  the  State ;  but  that  £aot 
did  not  render  the  assessment  unconstitutional.  When  the  omisaioa 
is  discovered  the  property  must  be  assessed ;  for  the  constitution  and 
laws  require  that  all  property  shall  be  assessed.  The  other  questions 
discussed  in  appellant's  brief  can  not  be  considered  by  this  court,  as 
they  do  not  relate  to  the  legality  or  constitutionality  of  the  law,  hut 
they  relate  to  questions  of  fact,  such  as  whether  the  Auditor  made 
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aeenrate  calcnlatioDB  for  the  purpose  of  the  aasesament,  or  exceeded 
hifl  authority,  as  the  amount  in  dispute  in  this  case  is  less  than  five 
hundred  dollars.  This  court  has  not  jurisdiction  in  the  case  for  that 
purpose.  Nor  can  the  defendant  raise  the  question  concerning  the 
legality  of  the  warrants,  to  pay  which  the  one  mill  tax  is  said  to  be 
leyied,  as  the  holders  of  said  warrants  are  not  parties  to  this  suit,  and 
the  amount  of  revenues  to  be  raised  is  a  matter  within  the  legislative 
discretion. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
affirmed  with  costs  of  appeal. 


HowBLL,  J.,  eoncurring  in  the  decree.  I  think  we  have  jurisdiction 
of  «the  case  in  so  far  as  the  constitutionality  or  legality  of  the  tax  is  in 
contestation,  whatever  may  be  the  amount.    Constitution,  article  74. 

The  defendant  is  taxed  on  real  estate  only,  and  he  says  the  tax  is 
unconstitutional  because  $500  of  movable  property  is  exempted,  which 
if  included  in  the  assessment  woald  make  the  rate  less. 

If  it  be  unconstitutional  to  exempt  any  portion  of  the  movable  prop- 
erty, it  will  not  relieve  defendant  from  the  tax  in  this  case,  because 
the  tax  as  to  all  other  property  is  in  accordance  with  the  law,  which  is 
not  unconstitutional  in  whole,  but  only  as  to  the  exemption,  if  at  all. 
This  is  the  principle  in  the  case  in  24  Cal.  433,  cited  by  him.  We  have 
also  applied  the  same  principle  in  more  than  one  case.  And  the  rate 
of  taxation  is  a  legislative  matter. 

He  next  contends  that  the  Auditor  has  not  made  an  accurate  calcu- 
lation of  the  rate  of  taxation  necessary  to  pay  the  interest  on  the 
bonds  of  the  State,  as  he  is  directed  to  do  in  act  No.  42  of  1871,  under 
which  this  tax  is  levied  and  collected. 

The  legal  authority  of  the  Auditor  to  make  this  calculation  is  not 
questioned,  but  it  is  said  he  has  levied  a  larger  rate  than  is  necessary. 
On  this  point  I  must  concur  with  the  Chief  Justice  that  our  jurisdic- 
tion depends  on  the  amount  involved  in  this  suit.  It  is  simply  a  ques- 
tion of  fact  and  not  a  legal  or  constitutional  power  or  right.  If  the 
calculation  is  correct,  it  is  conceded  that  the  tax  is  constitutional,  and 
whether  it  is  correctly  made  or  not  is  a  question  of  fact,  and  the 
amount  of  defendant's  tax  involved  in  this  suit  does  not  give  us  juris- 
diotion  of  the  case. 

^I  agree  also  with  the  Chief  Justice  that  we  can  not  declare  the  one 
mill  tax,  levied  to  pay  certain  outstanding  warrants,  illegal  or  uncon- 
stitntional,  because  proper  parties  are  not  before  us. 

As  to  defendant's  bill  of  exceptions^  he  says,  all  that  is  material  or 
aa  mnch  as  he  thinks  neceissary  to  his  case,  is  in  the  record  and  an- 
nexed to  his  biU,  and  he  says  it  will  therefore  be  unnecessary  to  re- 
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mand  the  case.  The  only  objeetion  made  to  the  evidence  was,  that  no 
evidence  was  admissible  to  sustaio  the  grounds  of  defense  as  set  oat. 
In  the  view  I  take  of  the  case,  I  think  it  unnecessary  to  pass  on 
bill  of  exceptions. 
I  concur  in  the  decree. 


'  Wtlt,  J.,  dissenting.  The  defendant  resists  the  payment  of  his  taxes 
for  the  year  1871  on  the  following  grounds : 

First — Act  No.  42  of  the  acts  of  1871,  under  which  the  levy  was 
made,  violates  article  118  of  the  constitution,  because  paragraph  seTen 
of  the  second  section  thereof  exempts  from  taxation  *'  household  goods, 
silver  plate,  jewelry,  and  mechanics'  and  laborers'  tools  to  the  amoant 
of  five  hundred  dollars,  in  each  household." 

Second^-S&id  act  violates  article  fifteen  of  the  constitution,  vesting 
the  legislative  power  of  the  State  in  the  General  Assembly,  because 
the  eighth  section  thereof  makes  it  the  duty  of  the  Auditor,  in  order 
to  provide  for  the  payment  of  the  annual  interest  on  all  the  State 
bonds,  "  at  the  end  of  each  and  every  year,  or  as  soon  thereafter  as  he 
shall  receive  the  assessment  rolls,  to  determine,  by  accurate  calcula- 
tion, what  rate  of  taxation  on  the  total  assessed  value  of  all  the 
movable  and  immovable  property  in  the  State  will  be  sufficient  to  pay 
the  interest  becoming  due  annually  on  all  the  bonds  issued  by  the 
State,  or  those  that  may  be  issued  hereafter ;  and  said  tax,  as  ascer- 
tained and  fixed,  is  hereby  levied  on  all  the  movable  and  immovable 
property  that  may  be  assessed  in  this  State."    •    «    o 

Ihird — Assuming  the  constitutionality  of  the  power  conferred  on  the 
Auditor,  he  has  failed  to  exercise  it  according  to  the  terms  of  the  law 
by  making  an  *' accurate  calculation"  for  the  purpose  of  raising  a  fund 
to  pay  the  interest  on  the  bonded  debt  of  the  State ;  that  he  has  inten- 
tionally fixed  an  excessive  rate  of  taxation,  for  purposes  not  contem- 
plated in  the  law,^  '*  thereby  attempting  to  extort  from  petitioner,  in 
common  with  other  taxpayers,  the  enormous  excess  of  $450,000*'  over 
and  above  the  sum  required  to  pay  the  interest  on  said  bonded  debt. 

Fourth — ^The  one  mill  tax  levied  under  act  No.  81  of  the  acts  of  1872 
is  void,  because  said  act  is  repugnant  to  the  constitutional  amendment 
limiting  the  State  debt  to  $25,000,090,  and  also  repugnant  to  article 
114  of  the  constitution,  the  object  of  levying  the  tax  not  being 
expressed  in  the  title. 

The  defendant  sought  to  introduce  evidence  in  support  of  the  aver- 
ments  of  his  answer,  which  he  clearly  had  the  right  to  do,  and  it  waa 
rejected  by  the  judge  on  the  ground  *'  that  no  evidence  was  admissible 
to  sustain  a  plea  or  defense  to  a  suit  by  the  State  for  taxes,  founded  on 
the  alleged  nullity  either  of  thci  assessment  roUs  of  the  State,  or  of  the 
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whole  or  of  a  part  of  the  levy  of  taxes ;  that  ie,  on  the  groand  of  their 
being  repugnant  to  the  constitution  of  the  State,  or  inconsistent  with 
sftatatory  law." 

How  coald  the  defendant  establish  his  oonstitntional  objection  to 
the  assessment  of  one  mill  under  act  No.  81  of  acts  of  1872  if  he  be 
denied  the  right  to  prove  that  the  State  debt  exceeded  $25,000,000, 
when  the  debts  were  contracted  which  act  No.  81  contemplates  to  pay  t 

How  could  ^e  defendant,  without  proof,  establish  his  averment  that 
the  Auditor  has  not  made  an  accurate  calculation  of  the  rate  of  taxa- 
tion on  the  appraisement  of  the  movable  and  immovable  property  in 
the  State,  as  required  by  act  No.  42  of  the  acts  of  1871,  and  that  he 
has  intentionally  fixed  an  excessive  rate,  so  that  the  total  amount 
raised  thereby  will  be  $450,000  in  excess  of  the  sum  required  to  meet 
the  funded  debt  of  the  State  ? 

It  is  manifest  that  the  defendant  was  entitled  to  introduce  proof  in 
support  of  the  averments  of  his  answer,  and  that  his  bill  of  exceptions 
was  well  taken.  It  would  be  useless  to  cite  him  to  trial,  if  he  had  not 
the  right  to  introduce  proof  to  establish  his  defense.  The  question  is 
not  whether  his  proof  would  be  sufiicient  to  establish  J;he  defense ;  it 
involves  a  principle  vastly  more  important,  namely,  whether  a  defend- 
ant shall  be  condemned  who  has  been  denied  the  right  accorded  in* 
every  court  of  justice  in  the  civilized  world,  the  right  to  introduce 
competent  evidence  in  his  own  behalf. 

The  fact  alleged  in  the  answer  that  the  Auditor  has  intentionally 
fixed  a  tax  upon  deiendant  and  other  taxpayers  of  $450,000  in  excess 
of  the  sum  required  to  meet  the  interest  on  the  bonded  debt  of  the 
•State,  is  a  fact  necessary  to  be  established  by  proof,  in  order  to  deter- 
mine the  legality  of  the  tax  The  law  makes  an  appropriation  snffi- 
oient  only  to  meet  the  interest  on  the  bonded  debt  of  the  State,  and 
requires  the  Auditor,  as  an  accountant,  to  make  an  '*  accurate  calcu- 
lation "  and  fix  the  rate  of  the  tax  thus  appropriated.  * 

Now  if  the  Auditor  fixes,  intentionally,  a  tax  at  $450,000  in  excess 
of  this^ requirement,  he  fixes  a  tax  to- that  extent  beyond  the  appro- 
priation, and  it  is  illegal.  How  is  the  defendant  to  show  this  illegality 
in  the  tax,  if  he  is  debarred  from  pi  oving  the  fact  alleged  by  him  f 

A  tax,  $450,000  beyond  the  appropriation,  is  jpro  tanto  as  illegal  ^s 
one  wholly  beyond  the  appropriation.  And  a  iact  necessary  to  estal^ 
lish  the  one  is  just  as  admissible  as  a  fact  necessary  to  establish  the 
other.  Any  tax  beyond  the  amount  authorized  by  law  is  illegal,  and 
tlie  fact  can  be  shown  regardless  of  the  amount  involved  in  the  suit 
In  a  tax  case,  law  and  fact  are  so  intermingled  that  it  is  almost  im- 
possible to  separate  them. 

But  I  take  the  position  that  in  a  tax  case  this  court  has  jurisdiction 
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of  tbe  whole  capse,  law  and  fact,  and  this  ooart  has  never  heretofore 
held  differently.  The  jurisdiction  of  this  court  is  fixed  in  the  unam- 
bigaouB  language  of  article  74  of  the  Constitution.  There  the  plain 
'  distinction  is  drawn  between  civil  and  criminal  oases.  In  the  formeri 
law  and  fact  are  both  revisable,  on  appeal,  by  this  court.  In  the  latter, 
only  questions  of  law  are  revisable.  This  is  the  marked'  distinction 
between  civil  and  criminal  cases,  so  fetr  as  the  appellate  powers  of  this 
court  are  concerned.  If  the  framers  of  the  constitution  ^ad  intended 
tax  cases,  or  any  class  of  tax  cases,  to  be  revisable  only  on  questions 
of  law,  like  criminal  cases,  most  assuredly  they  would  have  said  eo 
when  they  framed  article  74.  In  ordinary  civil  cases  they  fixed  the 
jurisdiction  of  this  court  to  appeals  where  the  matter  in  dispute  ex- 
ceeds t500;  and  they  extended  the  jurisdiction  of  this  court  "to  all 
cases  in  which  the  constitutionality  or  legality  of  any  tax,  toll  or  im- 
post of  any  kind  or  nature  whatsoever,  or  any  fine,  forfeiture  or  pen- 
alty imposed  by  a  municipal  corporation,  shall  be  in  contestation, 
whatever  may  be  the  amount  thereof;  and  in  criminal  cases  on  ques- 
tions of  law  only."        •        ♦        • 

In  precise  teams  the  constitution  limits  our  appellate  jurisdiction  in 
criminal  cases  to  ''questions  of  law  only."  The  clear  implication 
from  this  express  limitation  is,  that  in  all  other  cases  it  shall  not 
apply — ^in  all  civil  cases  the  whole  case,  law  and  fact,  is  revisable. 

Suppose  the  clause  in  regard  to  criminal  cases  had  been  omitted, 
and  it  was  nowhere  to  be  found  in  the  constitution,  where  would  there 
be  any  limitation  upon  the  revisory  powers  of  this  court  in  appeals  in 
tax  cases  t  There  would  be  none,  and  the  whole  case  could  be  revised. 
Now  shall  we  extend  an  exception  or  limitation  upon  the  appellate 
jurisdiction  of  this  court,  confined  in  precise  terms  to  criminal  cases 
to  other  cases?  If  so,* why  not  as  well  extend  it  to  all  other  cases 
and  at  once  break  down  the  limitation  expressly  applied  to  criminal 
eases  by  the  framers  of  the  constitution. 

The  law  is  unambiguous  and  ought  not  to  be  construed  to  contain 
an  exception  or  limitation  not  contained  in  it.  There  is  no  safety  in 
construing  an  exception  or  limitation  expressly  stated  to  apply  only 
to  criminal  oases,  to  other  cases  or  to  tax  cases ;  and  this  qourt  is  not 
permitted  to  resort  to  construction  where  the  law  is  clear  and  firee 
from  ambiguity.    Revised  Code,  article  13. 

I  therefore  dissent  in  this  case. 

Rehearing  refused. 


^      -*   ^ 
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No.  556.5 — Arthur  Bobbins  y.  Parish  of  St.  Charles. 
No.  5563 — Morgan  Morgans  y.  Parish  of  St.  Charles. 
No.  5654 — Leopold  de  Poret  v.  A.  L.  Gusman  et  als. 
No.  5297 — James  Stafford  y.  City  of  New  Orleans  et  als. 
No.  4420 — Alfio  Leblanc  y.  James  Berthoud. 
No.  5771 — Adolphe  Bouchard  y.  Theresa  Bernard,  Administratrix. 
No.  5434 — State  ex  rel.  J.  Ternoir  y.  Judge  of  the  Superior  District 

Court,  parish  of  Orleans. 
No.  2820 — M.  Hodkinson  y.  A.  Bouchard. 
No.  5753— William  Edwards  &  Co.  y.  Mrs.  Eliza  C.  Patrick. 
No.  4447— Heirs  of  John  Slidell  y.  J.  L.  Dayis. 
No.  4:J59— Heirs  of  John  Slidell  y.  C,  H.  and  J.  H.  Rahders. 
No.  4114— Heirs  of  John  Slidell  y.  Joseph  P.  Hornor. 
No.  4707— D.  C.  McCan  &  Son  y.  George  D.  Cragin. 
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No.  4413 — Widow  Castera  et  al.  v.  Francois  Lacroix. 

No.  5748 — J.  Rodriguez  v.  Carlos  Pie. 

No.  4371— Edward  Nalle  v.  F.  M.  Grant. 

No.  5758 — State  of  Louisiana  v.  Martin  Livingston. 

No.  4469— Peter  Markey  v.  T.  F.  Kendall  and  G.  W.  Kendall. 

No.  5747— John  S.  Collins  V.  W.  P.  Harper  et  al. 

No.  4481 — James  T.  Jackson  v.  William  Darbridge. 

No.  5734— Qoinlen  Brothers  &,Co.  v.  J.  H.  Wood  and  J.  B.  Chandler. 

No.  5834— City  of  New  Orleans  v.  J.  K.  Fitzgerald. 

No.  5988 — ^Benjamin  S.  Harrisson  v.  Carondelet  Street  and  CarroUton 

City  Railroad  Company. 

No.  3954 — J.  A.  Fernandez  y.  Leopold  Gaiohard. 

No.  5833 — State  ex  rel.  Ernest  D*Aqain  v.  Judge  of  the  Sixth  District 

Courts  parish  of  Orleans. 

No.  5857 — State  ex  rel.  Mary  L.  Harper  v.  Judge  of  the  Second  Dis- 
trict Court,  parish  of  Orleans. 

No.  5815 — State  ex  rel.  Mrs.  de  St.  Romes  et  als.  v.  Judge  of  the 

Superior  District  Court,  parish  of  Orleans. 

No.  .5146 — City  of  New  Orleans  v.  Widow  J.  C.  de  St.  Romes. 

No.  4453 — Heirs  of  John  Slid  ell  x.  Jane  M.  Burchardt,  Widow  John 

Roe. 

No.  5476 — Jean  Bascon  v.  William  P.  Harper,  SheriiF,  et  als. 

No.  5278 — City  of  New  Orleans  v.  Louis  R.  Roudanez. 

No.  5123-=-City  of  New  Orleans  v.  Estate  of  D.  F.  Burthe. 

No.  5813— City  of  New  Orleans  v.  B.  M.  Turnbull. 

No.  5320 — Marie  Lafon  v.  Valentine  Fran^oise  Joubert. 

No.  5899 — Richard  Milliken  y.  J.  B.  A.  Drouet  et  als. 

No.  4802 — Thony  Lafon  v.  W.  B.  Hyman,  A.  Cazabat  intervenor. 

No.  5530 — City  of  New  Orleans  v.  Robert  J.  Ker. 

No.  5766 — Richard  Baker  et  als.  v.  Berwin  &  Nathan  et  als.^  Mer- 
chants' Mutual  Insurance  Company  intervenor. 

No.  4470 — Solomon  Silverstein  v.  William  Durbridge. 

No.  5882 — ^A.  L.  Gusman  y.  Mrs.  Mary  A.  Pike  and  John  H.  Pike. 

No.  5637— Mrs.  D.  A.  Taylor  y.  Sheriff  of  the  Parish  of  Carroll  et  als. 

No.  5499 — Succession  of  Thomas  H.  Patterson. 

No.  5884 — State  ex  rel.  P.  Goargotte  y.  Judge  of  the  Sixth  District 
Court,  parish  of  Orleans. 

MONROE. 

No.  499— John  Caldwell  y.  William  R.  Cox. 

No.  532 — John  L.  Tabor  y.  Robert  Roberts,  Administrator. 

No.  564 — Americanus  Willis  y.  J.  &  C.  Chaffe  et  al. 

No.  600— N.  W.  Gentell  &  Co.  y.  William  Marks,  Tutor. 

No.  581 — ^Hoss  &  Elder,  Administrators,  y.  George  J.  Jones. 
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No.  579-^ohn  N.  Catlett  v.  Heifner.  &  Likens. 

No.  599— Boi8aeaa'&  Ford  y.  William  Marks,  Tator. 

No.  687— Y.  J.  Porgey  ▼.  J.  Ellis  Young. 

1^0.  544— Mrs.  S.  S.  Tolly  v.  Robert  Fanlk,  Tntor. 

No.  565 — John  H.  Pope,  Administrator,  y.  [Sheriff  of  the  Parish  of 

Caddo. 
No.  570 — Saccession  of  £.  Wansley. 
No.  523 — State  ex  rel.  Morris  Marks,  District  Attoi^ney,  y.  Beigamin 

P.  Yates. 
No.  538 — Alexander  Green  et  al.  y.  Mrs.  S.  P.  King,  Administratrix, 

et  al. 
No.  547 — ^Mrs.  Annie  Alexander  and  Husband  y.  James  €r.  PeltonetaL 

Silbernagel,  Starsney  &  Co.  and  H.  Tolly  &  Co.  inter, 

yenors. 
No.  571 — Saccession  of  Hardy  B.  Herring. 

No.  536 — John  Chaffe  &  Brother  y.  Chandler  Lewis,  Administrator. 
No.  550 — Saccession  of  E.  P.  Overby. 
No.  537 — Simon  Marx  y.  Americanos  Willis. 
No.  542 — Chaffe,  Shea  &  Lbye  y.  M.  Rathban. 
No.  524 — State  of  Louisiana  y.  Theodore  T.  Roth. 
No.  565 — State  of  Louisiana  y.  W.  G.  Wallace. 
No.  543 — G.  M.  Bayly  &  Pond  v.  Nestor  Norsworthy. 
No.  595 — L.  L.  Tomkins  v.  J.  T.  Looney. 
No.  545— D.  M.  Nelson  y.  Jere  Johnson,  W.  T.  Hall  and  S.  P.  Mcll- 

yaine,  garnishees. 
No.  576 — M.  E.  Montgomery  y.  J.  T.  Lear. 
No.  ••• — State  of  Louisiana  y.  Stephen  Cox. 
No.  601— Bayley  &  Pond  y.  Z.  Howell. 
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ACTION. 

1.  This  is  aD  actioD  of  nullity  brought  by  plaintiffs  against  a  jadg- 
ment,  on  the  ground  that  it  was  rendered  against  them  in  the 
absence  of  their  counsel,  in  consequence  of  the  omission  of  the 
clerk  to  attach  his  name  as  attorney  for  them  on  the  usual  list 
posted  up,  wherefore  they  were  deprived  of  the  defense  to,  which 
they  were  entitled.  This  omission  was  not  attributable  to  the 
other  litigants  or  to  their  counsel.  It  was  merely  an  error  of  the 
clerk. 

In  this  instance  the  plaintiffs  have  mistaken  their  remedy.  The 
true  one  was  an  appeal.  Their  defense  to  the  suit  was,  that  the 
tacit  or  legal  mortgage  set  up  against  them  was  not  inscribed  prior 
to  the  first  of  February,  1870.  Relief  was  therefore  attainable  by 
appeal.    Consequently  an  action  of  nullity  will  not  lie. 

£.  SsUrhr.ook  and  A,  Oallier  v.  Mary  E.  Oauehe,  96. 

2.  The  defendant  objected  to  this  action  on  the  ground  that  the 
petition  disclosed  a  partnership,  and  between  partners  only  an 
action  for  the  settlement  of  the  partnership  will  lie. 

The  court  a  qtut  erred  in  overruling  the  exception.  The  record  dis- 
closes the  fact  that  this  demand  grows  out  of  a  partnership  be- 
tween plaintiff  and  defendant  for  carrying  freight  and  passengers 
for  hire  on  the  steamer  Ella  May.  The  objection*  to  the  form  of 
the  action  should  have  been  maintained. 

If.  N'.  Badovich  v.  Louis  Frigerio,  Jr.,  68. 

3.  Plaintiffs  are  not  seeking  in  this  case  to  recover  a  specific  piece  of 
property  which  they  allege  to  have  been  unlawfully  taken  from 
them  and  found  in  the  possession  of  defendants.  The  petition 
declares  upon  an  indebtedness,  inasmuch  as  the  petitioners  say 
that  defendants  are  indebted  to  them  in  a  certain  sum  of  money, 
which  one  in  their  employ  unlawfully  took  from  them  and  which 
was  subsequently  taken,  from  him  in  an  unlawful  manner  by  de- 
fendants who  keep  a  gambling  establishment.  The  court  a  qua 
did  not  err  in  dismissing  the  petition  which  showed  no  cause  of 
action. 

Steamboat  Carrie  Converse  and  Owners  v.  Jacob  Feitig  et  als.f  117. 
4.   The  right  of  the  party  assailed  in  a  petitory  action  to  inquire  into 
the  validity  of  the  proceedings  under  which  the  party  attacking 
acquired  title  can  admit  of  no  doubt. 

47 
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A  parcbaser  at  sherifTs  sale  can  not  maintain  a  petitory  action  to 
lecover  the  property^  where  it  has  npt  been  actually  taken  posset- 
sion  of  by  the  sheriff  in  making  the  seizure. 

An  adjudication  under  an  illegal  or  insufficient  seizure  coqTeys  no 
title. 

In  this  case,  the  whole  proceeding  purporting  to  be  in  rem  was 
carried  on  up  to  the  very  day  of  the  sale  without  the  knowledge 
of  the  defendant,  the  owner  of  the  property,  who  was  by  himself 
or  tenants  in  actual  possession  thereof.  The  special  law  estab- 
lishing certain  formalities  to  be  observed  in  judicial  proceedings 
in  order  to  constitute  a  seizure  of  real  estate  in  the  parishes  of 
Orleans  and  Jefferson,  does  not  apply  to  a  case  of  this  sort.  That 
law,  acts  of  1857,  p.  185,  directs  that  notice  is  to  be  given  to  the 
party  whose  property  is  to  be  seized,  to  be  followed  by  the  record- 
ing of  the  notice  in  the  office  of  the  recorder  of  mortgages. 

Dennis  Cronan  v.  Edward  Cochran  et  ale,,  120. 

5.  The  third  opponents  in  this  case  attempt  to  regulate  the  effect  of 
a  seizure  by  a  creditor  with  special  mortgage  and  vendor*s  privi- 
lege, in  what  relates  to  them  or  their  junior  mortgage,  eighteen 
months  after  the  seizure  had  been  released,  the  sale  consummated, 
and  the  funds  distributed.  This  is  an  extraordinary  proceeding. 
There  is  no  longer  any  ground  for  a  third  opposition  to  stand 
upon.  The  exception  that  there  is  no  cause  of  action  is  well 
taken. 

Payne,  Dameron  (&  Co,  v.  Eaton  dt  Barstow — E.  J.  Gay  d  Co,^ 
Third  Opponents,  160. 

6.  While  there  .are  facts  in  the  evidence  calculated  to  raise  some 
doubt  in  regard  to  the  perfect  good  faith  of  the  transactions  be- 
tween the  father  and  the  son  as  to  the  creditors  of  the  former,  yet 
the  sale  of  the  property  in  question  from  the  former  to  the  latter 
can  not  be  treated  as  a  pure  simulation.  The  sale  may  have  been 
resorted  to  for  the  purpose  alleged  by  the  plaintiff,  but,  whether 
for  fraudulent  purposes  or  otherwise,  could  only  have  been  suc- 
cessfully assailed  by  a  regular  revocatory  action,  which  the  plain- 
tiffs have  debarred  themselves  from  bringing  by  permitting  the 
time  to  elapse  within  which  that  anstion  might  have  been  insti- 
tuted. 

Currie,  King  dk  Co.  v.  J.  O.  Fierce  et  aU.    ScoU  dt  Brother  v. 
The  Same,    f  Consolidated).  268. 

7.  As  this  suit  could  not  have  been  brought  in  the  United  States 
Circuit  Court  for  want  of  jurisdiction  over  one  of  the  defendants, 
it  can  not  for  the  same  reason  be  transferred  to  that  tribunal. 

Besides,  De  Boigne,  one  of  the  defendants,  although  a  citizen  and 
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resident  of  France,  was  not  competent  to  sae  in  the  United  States 
Circuit  Court  on  the  note  and  mortgage  set  up  by  him,  because 
his  transferrer,  the  payee  thereof,  was  a  citizen  of  this  State  and 
had  no  such  right. 
New  Orlean$  Oandl  and  Banking  Company  v.  The  Becarder  of 
Mortgages  of  the  Pimsh  of  Fointe  Coupee  ei  ale.,  291. 

8.  Plaintiff  claims  a  certaio  amonut  of  money  alleged  to  have  been 
loaned  to  defendant.  The  conduct  of  plaintiff,  under  the  circum- 
stances of  the  case,  is  such  as  not  to  leave  it  free  from  the  suspi- 
cion that  it  was  regulated  so  as  to  insure,  under  the  guise  of  a 
loan,  the  payment  of  the  losses  of  defendant  in  a  gambling  house 
kept  by  plaintiff,  when  the  payment  of  said  losses  could  not 
directly  be  enforced  on  account  of  immoral  consideration  and 
from  the  yiolation  by  the  parties  of  a  prohibitory  law.  Courts  of 
justice  are  not  open  to  litigation  of  this  kind. 

H,  J,  Sampson  v.  Norman  Whitney,  294. 

9.  Where  a  statute  authorizes  an  action  and  prescribes  the  delay 
within  which  it  must  be  instituted,  suit  must  be  filed  within  that 
delay,  or  the  action,  if  excepted  to,  will  be  di8mis8ed.  In  this 
instance  the  suit  should  have  been  brought  within  ten  days  after 
the  election.  The  court  below  erred  in  not  maintaining  the  excep- 
tion of  the  defendant  on  that  ground.  The  law  is  not  ambiguous, 
and  no  room  is  left  to  the  discretion  or  equity  powers  of  this 
court;  it  must;  therefore,  be  administered  as  it  is,  however  unwise 
some  of  its  provisions  must  appear. 

J.  L.  Belden  v.  Hiomaa  P.  Sherhume,  305. 

10.  All  actions  against  the  city  of  New  Orleans,  for  work  or  labor 
done,  either  under  a  contract  or  for  damages,  or  extra  work,  are 
prescribed  unless  commenced  in  one  year  from  the  time  such  work 
is  required  to  be  performed,  or  such  damages  are  alleged  to  have 
arisen.  John  Wolf  v.  The  City  of  New  Orleans ,  309. 

11.  The  plaintiffs,  as  heirs  of  Isaac  Lay,  sue  the  succession  of  0*Neal 
for  a  large  sum  to  be  paid  in  the  course  of  administration,  and 
allege  in  substance  that  O'Neal  was  their  tutor  for  many  years. 
The  defendants  have  excepted  to  the  mode  of  action  and  to  the 
jurisdiction  of  the  court.  The  judge  a  quo  erred  in  overruling  the 
exception. 

The  plaintiffs  should  have  called  upon  the  executrix  of  the  deceased, 
O'Neal,  to  file  an  account  of  his  tutorship,  and  by  opposition  to 
the  account,  should  have  raised  the  issues  involving  its  correct- 
ness, and  then  have  the  various  matters  in  contestation  duly  pro- 
ceeded with  and  determined  in  their  regular  order,  and  the  tutor's 
liability,  if  any,  definitely  fixed  by  final  judgment  of  the  parish 
court. 
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Instead  of  this  proceeding,  the  plaintiffs  bring  suit  in  that  eonrt 

against  the  succession  of  O^Neal  for  an  arbitrary  amount,  which 

they  fix  themselves  as  the  indebtedness  of  the  tutor,  and  pray 

judgment  against  the  succession  for  that  sum,  an  amount  far  aboTS 

the  jurisdiction  of  that  court  in  a  direct  action  for  a  specific  sum 

of  money.    This  is  illegal,  and  can  not  be  maintained. 

Sarah  L.  Lay  et  aU,  v.  SuceesHon  of  JBUas  CPNeal^  643. 

12.  This  court  will  have  nothing  to  do  with  a  suit  springing  from  a 

fund  created  for  the  purpose  of  corrupting  and  improperly  infia- 

encing  members  of  the  Legislature  in  their  action  on  matters  of 

legislation  then  before  them. 

Wm.   Durhridge  v.  The  Slaughterhouse  Company,  A.  J,  Olmr 

intervener,  676. 

Seb  Privilege,  No.  ^— Orescent  (My  OasUght  Company  ▼.  New 

Orleans  OasUght  Company,  138. 

See  Community,  No.  4 — Julia  Williams  and  Eushand  v.  Fuller, 
634. 

See  Offices  and  Officers,  No.  12— State  ex  rel.  MHUkm  v. 

Ward,  659. 

ADMINISTRATOR  AND  ADMINISTRATRIX. 

1.  Parol  evidence  was  clearly  inadraisdible  to  prove  that  the  wife  of 
the  defendant  was  the  debtor  in  a  contract  executed  by  him,  and 

that  he  signed  it  as  her  agent,  and  not  in  his  individual  capacity 
as  it  appears  in  the  contract  itself,  no  error  oi*  mistake  in  execut- 
ing the  instrument  being  alleged  in  the  answer. 

This  testimoney  being  excluded,  there  is  no  reason  why  the  defend- 
ant, who  was  not  one  of  the  heirs  of  his  wife's  father,  should  not 
pay  the  debt  he  contracted  wich  the  administrator  of  the  aucces- 
sion,  whether  there  are,  or  not,  sufficient  funds  in  his  hands  to  pay 
the  debts  of  the  deceased. 

If  the  plaintifff  had  consented,  when  the  instrument  was  given,  in 
consideration  of  the  purchase  by  the  defendant  of  succession  prop- 
erty, that  said  defendant  should  not  be  required  to  pay  the  debt 
until  there  was  a  partition  of  the  estate  among  the  heirs,  it  would 
not  have  been  obligatory,  because  an  administrator  can  make  no 
contract  in  a  matter  of  that  kind  binding  on  the  succession,  he 
having  no  right  to  fix  the  terms  of  selling  succession  property. 

O.  W.  Fluker,  Administrator  v.  Amos  Kent^  37. 

2.  The  right  of  the  administratrix  to  revoke  her  power  of  attorney 
to  administer  the  affairs  of  the  estate  which  she  had  in  charge,  can 
not  be  doubted.  All  acts  done  by  her  agents  under  said  special 
power,  subsequently  to  the  revocation  and  notice  to  ^em  of  the 
revocation,  can  not  be  considered  as  binding  upon  her.    The  ao- 
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count  filed  by  them  was  without  effect  and  the  court  a  qua  erred 
in  acting  npon  it. 
Sueeeaaian    of  Francois  Bahin— Opposition  to  account   of  Ad- 
ministratriXt  114. 

3.  After  the  decease  of  hia  wife,  the  plaintiff,  administrator  of  com- 
munity property^  gave  to  A.  Ledoux  his  note  for  a  community 
debt,  and  mortgaged  a  tract  of  land  belonging  to  the  estate  to 
secure  its  payment.  The  executrix  of  A.  Ledoux  obtained  judg- 
menty  issued  execution,  and  caused  a  seizure  to  be  made.  The 
plaintiff,  as  administrator,  enjoins  the  sale.  The  record  shows 
that  the  estate  has  not  been  settled  up;  there  are  debts  outstand- 
ing against  it  besides  the  one  for  which  the  administrator  gave  his 
note.  Under  such  circumstances,  the  seizing  creditor  could  expect 
only  to  be  paid  concurrently  with  other  creditors  of  the  estate  in 
the  due  course  of  administration.  His  proceedings  are  illegal  and 
irregular. 

Lovel  Ledoux,   Administrator,    v.    J.    E.    Breaux,    Sheriff,   et 
als.,  190. 

4.  The  land  in  controversy  having  been  sold  as  the  property  of  R.  W. 
Graves,  and  his  legal  representative — the  curator  or  administrator 
of  his  succession — having  been  cited  to  answer  both  the  original 
and  amended  petitions  claiming  said  land,  and  issue  joined  thereon 
as  to  him,  the  judgment  for  the  land  according  to  the  corrected 
description  was  proper,  but  the  judgment  for  the  rent  was  erro- 
neous. The  curator  was  not  the  trespasser  or  actual  possessor, 
and  the  minors  could  not  be  held  liable  for  the  act  of  trespass  of 
their  mother,  now  deceased,  as  well  as  theft  father.  They  could 
only  accept  with  benefit  of  inventory,  and  take  the  succession  of 
their  mother  after  its  debts  were  paid.  But  her  succession  was  not 
before  the  court,  nor  was  any  one  who  could  stand  in  judgment  for 
such  a  claim  against  her. 

Thomas  H,  Hunt  v.  Mrs.  A.  V,  Graves ,  195. 

5.  Where  the  property  of  tlie  succession  was  offered  for  sale  for  cash, 
and,  no  one  bidding,  it  was  immediately  offered  on  the  the  terms 
of  credit  designated  in  the  order,  and  was  adjudicated  to  the  ad- 
ministrator thereof,  who  directed  the  sheriff  to  adjudicate  it  topne 
Mrs.  Simmons,  a  person  having  no  real  intention  of  purchasing, 
but  receiving  the  adjudication  only  as  an  act  of  frendship  to  the 
administratoi:  , 

Held — That  the  succession  never  was  divested  of  the  property. 

Ambrose  et  ah  v.  Madison  Marsh,  241. 

6.  A  suit  against  an  administrator  of  an  estate  for  alimony  by  natural 
children  can  not  be  maintained. 

Ann  Dalton,  for  the  use  of  etc,  v.  Succession  of  Patrick  Hal- 
pin,  382. 
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7.  CoDceding  that  there  was  in  this  ca«e  each  a  contestation  for  the 
administration  of  the  estate  of  the  deceased  as  to  authorise  the 
appointment  of  the  public  administrator  to  administer  until  the 
final  decree  determining  the  rights  of  the  respective  claimants,  as 
provided  by  section  two  of  act  87  of  the  session  of  1870,  the  Judge 
erred  in  giving  the  permanent  administration  to  him,  as  this  is  not 
a  case  in  which  the  public  administrator  could  be  appointed,  the 
heirs  being  present  and  represented.  When  the  m%jor  heir  fsiled 
to  furnish  bond  and  qnalify,  the  tutor  of  the  other  heir  should 
have  been  appointed. 

Sfteceanana  of  DaigU  and  Mary  Jane  Boddy,  hu  w^fe^  584. 

8.  The  law  establishing  the  office  of  public  administrator  did  not 
repeal  the  clause  of  the  article  of  the  Civil  Code,  giving  the  wife, 
under  certain  contingencies,  the  right  to  administer  the  suooession 
of  her  husband.  The  succession  of  MUler  is  not  of  that  class  of 
vacant  successions  which  the  law  authorizes  the  public  adminis- 
trator to  administer  virtute  officii. 

The  judgment  of  the  court  below  is  erroneous  in  allowing  commis- 
sions to  the  public  administrator.    He  was  whoUj  without  right  to 
administer  the  estate,  and  he  knew  it.    His  pretension  that  he  wss 
appointed  to  administer  provisionally,  does  not  help  his  case. 
The  provisional  appointment  was  improperly  made. 
The  provisional  appointment  of  the  public  administrator  to  admin- 
ister an  estate  applies  only  to  cases  of  contestation  between  third 
parties,  not  to  cases  where  the  public  administrator  himself  is  a 
contestant,  and  e^ecially  where  he  puts  up  that  contestation  for 
liis  own  profit. 
Whatever  charges  have  been  incurred  for  inventory,  appraisement 
and  proceedings  to  put  the  opponent,  Mrs.  Miller,  in  possession, 
are  to  be  at  the  cost  of  the  succession,  but  not  the  costs  incurred 
by  her  opposition  to  the  public  administrator's  claim  to  administer 
the  estate. 
Succession  of  Everett  Miller— Contestation  in  regard  to  adnUnistra- 
tion  and  o^ositions  to  the  account  filed  by  the  Public  Ad- 
ministratorf  574. 
See  Jurisdiction — No.  12 — Succession  of  William  Bobb,  344. 
See  Mortgage — No  13 — Succession  of  Quyle,  547. 

AGENT  AND  PRINCIPAL. 
1.   This  is  a  suit  by  plaintiff  to  annul  a  judgment,  set  aside  the  sale 

thereunder,  and  recover  the  property  sold. 
The  marriage  of  the  plaintiff  vacated  the  authority  conferred  in  the 
deed  of  mandate  executed  before  marriage  to  her  father,  P.  8. 
Nugent,  empowering  him  to  represent  her  in  all  suits  in  this  State. 
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P.  S.  Nugent  had^  therefore,  no  authority  to  confess  judgment  as 
attorney  in  fact  for  the  plaintiff,  at  the  time  he  did  so. 

M.  A.  Doekham  and  Husband  v.  Jonathan  FotUTf  73. 

2.  The  right  of  the  administratrix  to  revoke  her  power  of  attorney 
to  administer  tHe  affairs  of  the  estate  which  she  had  in  charge, 
can  not  be  doubted.  All  acts  done  by  her  agents  under  said  spe- 
cial power,  subsequently  to  the  revocation  and  notice  to  them  of 
the  revocation,  can  not  be  considered  as  binding  upon  her.  The 
account  filed  by  them  was  without  effect  and  the  court  a  qua  erred 
in  acting  upon  it. 

SuecesaUm  of  Franeois  Babin— Opposition  to  account  of  AdnUn^ 
istratrix,  114. 

3.  The  defense  to  the  plaintiff's  claim  is  the  prescription  of  three  and 
ten  years.  The  relation  of  the  parties  was  that  of  agent  and 
principal,  and  the  right  of  the  planter  to  sue  his  factor  for  an 
account  is  only  prescribed  by  ten  years.  But  if  this  relation  had 
not  existed  between  the  parties,  the  defendants  rendered  an  ac- 
count in  which  they  acknowledged  their  indebtedness.  This 
acknowledgment  would  prevent  the  prescription  of  three  years 
from  applying,  as  to  an  open  account. 

J.  E.  Frudhomme  v.  O.  B,  Flauche  et  als.,  133. 

4.  In  this  case  it  can  not  be  doubted  that  the  plaintiff  had  the  right 
to  manage  her  plantatiou,  which  was  paraphernal  property,  and 
that  a  mandate  having  for  its  object  the  management  thereof  has 
a  lawful  object.  Therefore,  as  there  is  no  law  forbidding  the  plain- 
tiff from  appointing  her  husband  an  agent  to  aid  her  in  the  ad- 
ministration of  her  plantation,  it  must  be  concluded  that  she  had 
the  right  to  do  so. 

The  thing  seized  being  raised  on  the  plantation  of  plaintiff,  which 
she  administered,  aided  by  her  husband  as  agent,  it  follows  that 
it  was  her  separate  property,  and  not  liable  to  seizure  by  her  hus- 
band's judgment  creditors. 
Amelia  Simoneaux,  Wife  of  Jb'mile  E,  Lauve^  v  Edgar  F,  Relluin, 
Sheriff y  et  al,  183. 

5.  Clark,  as  agent  of  Mrs.  Lane,  having  entered  into  a  contract  of 
assurance  with  defendant  and  paid  the  premium  with  her  meanSy 
could  not  direct  the  insurance  money  to  be  paid  to  his  own  cred- 
itor ;  it  belonged  to  his  principal. 

Oeorge  D.  Friichett  v.  Mechanics  and  Traders*  Insurance  Oom^ 

pany.    Mrs,  Sarah  O.  Lane,  Intervenor,  525. 
Sbb  Evidbnoe,  No.  13 — Davidson  ds  EUl  v.  Bodley,  149. 
ALIMONY. 
1.   A  suit  against  an  administrator  of  an  estate  for  alimony  by  natural 
children  can  not  be  maintained. 
Ann  Bolton,  for  the  use  of,  etc.  v.  Succession  ofFatrick  Halpin,  382. 
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APPEAL. 

1.  This  appeal  was  made  retarnable  at  tbe  session  of  the  Sapreme 
Coart  to  be  held  at  New  Orleans  on  the  first  Monday  of  November, 
1874.  Before  the.retam  day,  to  wit,  on  the  twentieth  of  July, 
1874,  the  relator  procured  the  consent  of  the  Governor  for  the 
transfer  of  the  case  to  Monroe,  and  for  its  trial  at  the  term  held  at 
that  town.  The  Governor  also  employed  an  attorney  for  the 
defense,  notwithstanding  the  opposition  of  the  Attorney  General 
and  of  Dubuclet,  the  defendant. 

The  Governor  had  no  authority  to  consent  to  the  transfer  of  this 
case,  and  to  employ  counsel  as  he  did.  The  Attorney  General  is 
the  proper  officer  to  represent  the  State  in  all  her  law  suit?,  and 
the  act  21  of  tie  acts  of  1872,  on  which  the  Governor  relied,  was 
not  intended  to  deprive  the  Attorney  General  of  the  control  and 
management  of  his  cases,  but  only  to  provide  for  certain  contin- 
gencies in  which  he  may  designate  an  attorney  to  act  on  behalf  of 
the  State.  Under  that  statute  he  was  empowered  to  appoint 
counsel  to  act  in  this  suit. 

The  citation  was  necessary  to  perfect  the  appeal.  The  defendant's 
case  can  not  be  tried  without  his  consent,  except  at  the  time  and 
place  designated  in  the  citation.  A  trial  at  a  different  place  would 
be  a  trial  without  a  citation.  Besides,  he  is  entitled  to  the  delay 
fixed,  to  prepare  his  defense. 

The  plea  that  defendant  is  not  interested,  has  no  force.  If  not  inter- 
ested, why  was  he  cited  and  made  a  party  f 

There  is  nothing  in  the  act  for  ''funding  tbe  obligations  of  the 
State,"  relied  on  by  relator,  which  confers  on  him  or  implies  a  right 
or  duty,  as  ''Fiscal  Agent,"  to  recover  from  the  State  Treasurer, 
and  to  hold  and  account  for,  under  the  obligations  of  his  official 
bond,  all  the  moneys  belonging  to  the  State,  or  to  choose  a  bank 
for  such  purpose,  and  nothing  which  imposes  on  said  treasurer  the 
duty  to  deposit  said  moneys  with  the  relator,  and  therefore  there 
is  no  cause  for  the  mandamus  prayed  for. 

It  is  only  where  a  specific,  ministerial  duty  is  imposed  by  law  on  an 
officer,  that  the  writ  of  mandamus  can  properly  issue  against  him. 
The  term  ''fiscal  agent"  does  not  necessarily  mean  depositary  of 
the  public  funds,  so  as,  by  the  simple  use  of  it  in  a  statute  without 
any  directions  in  this  respect,  to  make  it  the  duty  of  the  State 
Treasurer  to  deposit  with  him  any  moneys  in  the  treasury  and 
confer  on  such  agent  power  to  compel  such  deposit. 
State  ex  rel.  Albert  Baldwin  v.  J..  Dubuolet,  State  Treasurer — 8tat$ 
of  Loumana  intervener,  29. 

2.  This  is  an  action  of  nullity  brought  by  plaintiffs  against  a.  judg- 
ment, on  the  ground  that  it  was  rendered  against  them  in  the 
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absence  of  their  eoansel,  in  consequence  of  the  omisaion  of  the 
derk  to  attach  his  name  as  attorney  for  them  on  the  asnal  list 
posted  npi  wherefore  they  were  deprived  of  the  defense  to  which 
they  were  entitled.  This  omission  was  not  attributable  to  the  other 
litigants  or  to  their  counsel.  It  was  merely  an  error  of  the  clerk. 
In  this  instance  the  plaintiffs  have  mistaken  their  remedy.  The 
true  one  was  an  appeal.  Their  defense  to  the  suit  was,  that  the 
tacit  or  legal  mortgage  set  up  against  them  was  not  inscribed  prior 
to  the  first  of  February,  1870.  Relief  was  therefore  attainable  by 
appeal.    Consequently  an  action  of  nullity  will  not  lie. 

E.  Esierhrook  and  A.  Gallier  v.  Mary  E.  Qauehe^  36. 

3.  It  has  been  decided  that  a  devolutive  or  suspensive  appeal  from  a 
final  judgment  of  a  district  court,  does  not  suspend  prescription 
pending  the  appeal.  Therefore  prescription,  running  in  this  in- 
stance from  the  twelfth  December,  1863,  the  day  on  which  the 
judgment  relied  on  by  plaintiff  was  rendered,  which  {udgment  was 
affirmed  on  the  tenth  January,  1867,  was  not  interrupted  by  this 
suit  instituted  on  the  fifth  of  December,  1871,  and  fixed  for  trial 
on  the  eleventh  September,  1874,  on  motion  of  plaintiff's  counsel, 
when,  on  that  day,  the  defendant  filed  the  plea  of  prescription. 

Samory  v.  JHontgomery,  50. 

4.  The  answer  to  an  appeal  which  asks  to  have  the  judgment 
amended,  filed  after  the  motion  to  dismiss,  without  reservation  of 
the  same,  waives  the  application  to  dismiss. 

Ithoda  B,  White  v.  Mgra  Clark  Gaines,  75. 

5.  This  court  will,  of  its  own  motion,  dismiss  an  appeal  for  want  of 
pecuniary  interest  in  the  appellant. 

Block,  Briiton  <&  Co,  v.  Barton,  Miller  &  Co.,  and  Peei^  Tale  <& 
Bowling  v.  The  Same — Letds  <&  Co,  and  Clinton  intervenorSj  89, 

6.  The  judgment  in  this  case  having  been  rendered  at  a  different 
term  from  that  at  which  the  appeal  was  applied  for,  the  appeal 
could  be  taken  only  by  petition  and  citation.  Therefore  the  motion 
to  dismiss  must  prevail. 

Mrs.  Mary  Hardy  v.  John  A,  Stevenson,  95. 

7.  When  an  appellee  asks  for  an  amendment  of  the  iudgment,  he  will 
not  be  allowed  damages  for  a  frivolous  appeal. 

Francis   C,  Mahan,  Liquidator,  et  al,  v.  Frederick  Michel  and 
Wife,  96. 

8.  Where  the  minutes  of  the  court  below  do  not  show  that  the  order 
was  allowed  on  the  motion  for  an  appeal,  but  where  it  is  stated 
elsewhere  in  the  record  by  the  judge  that  he  did  grant  the  order, 
this  court  will  not  be  disposed  to  make  an  appellant  suffer  for 
such  neglect  of  duty  by  the  clerk  of  the  court  a  quo. 
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Where  a  BUBpensive  appeal  waB  allowed,  bat  the  bond  was  not  flled^ 
an  til  more  than  ten  jadioial  days  after  the  judgment  was  signed; 
Held — That  the  bond  being  for  the  amoant  fixed  by  the  judge,  the 
only  penalty  incarred  by  the  appellant  was  the  right  of  the  ap- 
pellee to  isBue  ezecation,  the  appeal  operating  simply  as  a  devola- 
tiye  one.    The  ex  parte  order  setting  aside  the  appeal,  ander  the 
circamstances,  did  not  divest  this  oonrt  of  jarisdiction. 
Albert  B.  Edgerly,  Executor  of  John  MarehaU,  deeetued^  v.  W. 
G.  hmith,  97. 
9.  Where  final  jadgment  was  rendered  in  favor  of  the  two  members 
of  the  defendant  firm^  who  were  before  the  coart,  and  the  appeal 
was  taken  as  to  one  only ; 
Held — That  both  defendants  having  an  interest  in  maintaining  the 
jadgment,  should  both  have  been  made  parties.    The  motion  to 
dismiss  the  appeal  must  prevail. 

JLuoy  Hammit  and  Husband  v.  Payne,  Huntington  <&  Co.,  100. 
to.  It  is  the  daty  of  the  appellant  to  bring  up  a  complete  transcript, 
or  in  proper  time  suggest  a  diminution  of  the  record,  in  order  that 
it  should  be  corrected,  if  possible,  and  the  trial  be  proceeded  with. 
The  fault  being  imputable  to  the  appellant,  the  appeal  most  be 
dismissed. 

Widow  F.  L.  Oharbonnet  v.  Edward  Dupaeseur  et  al. — A.  Boehe' 
reau,  Intervenor,  105. 

12.  A  motion  to  dismiss  an  appeal  on  the  ground  that  it  is  frivolous 
can  not  prevail,  although  it  may  be  a  good  one  for  giving  damages 
when  the  case  shall  be  tried  on  its  merits. 

A  party  may  obtain  judgment  on  motion  after  ten  days  notice. 

Henry  Beinere  v.  Valentine  8U  Oeran — 8.  D.  Maxwell^  Surety  on 
Appeal  Bond,  112. 

13.  Where  it  clearly  appears  that  neither  the  motion  in  open  court 
was  made,  nor  an  order  granting  an  appeal  was  obtained  within 
the  required  time,  the  motion  to  dismiss  must  prevail. 

E,  A.  JDealonde,  Testamentary  Executor  v.  The  State  National 
Bank,  119. 
41.  That  the  matter  in  dispute  in  this  case  against  each  of  the  plain- 
tiffs is  less  than  $500,  is  no  ground  to  dismiss  the  appeal.    The 
matter  in  dispute  is  the  sum  claimed  by  defendants  under  a  con- 
tract with  the  city,  and  the  amount  in  the  contract  far  exceeds 
$500.    The  controversy  as  to  them  involves  the  validity  of  the 
contract.    As  they  could  appeal  from  the  judgment,  had  it  been 
against  them,  the  plaintiffs  also  can  appeal. 
It  is  sufiScient  that  the  surety  has  signed  the  appeal*  bond — the  ap- 
pellants, parties  to  the  suit,  being  bound  without  signing  the  bond, 
to  abide  the  result  of  the  litigation. 
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The  appeal  boDd  was  filed  in  time.  The  delay  oooasioned  by  the 
mandamns  proeeediDga  to  compel  the  jadge  to  grant  the  appeal, 
can  not  prejadioe  the  appellants. 
It  is  not  necesaary  for  one-fourth  of  the  front  proprietors  on  the 
whole  length  of  a  street  in  which  improvements  are  to  be  made  to 
petition  the  counsel  for  that  purpose.  It  is  sufQcient  if  it  be  done 
by  those  on  the  portion  sought  to  be  improved. 

Jame^  Beady  et  ai$,  v.  City  of  New  Orleans  et  al.,  169. 

15.  Where  the  transcript  of  the  appeal  was  filed  on  the  seventh  of 
November,  1874^  and  on  the  eleventh  the  defendants,  appellees 
herein,  filed  an  answer  praying  for  an  amendment  of  the  judg- 
ment, and  where  on  the  fourteenth  they  moved  to  dismiss  the 
appeal,  because  the  appeal  bond  was  not  for  a  sufficient  amount, 
because  the  transcript  was  not  filed  in  time,  and  because  the  clerk 
certifying  the  record  omitted  to  append  his  signature : 

Held — That  the  motion  came  too  late. 

Besides,  having  joined  in  tbe  appeal,  the  appellants  ought  not  to  be 
heard  asking  for  its  dismissal. 

The  certificate  appended  to  the  record  should  be  signed  by  the-clerk. 
This  court,  of  its  own  motion,  orders  it  to  be  done,  and  denies  the 
motion  to  dismiss.        John  T.  Michel  v.  ZerUla  Meyer  et  ah,  173. 

16.  The  respondent  refuses  to  grant  to  relators  a  suspensive  appeal  on 
the  ground  that  their  intervention  not  having  been  filed  by  leave 
of  the  court,  or  served  or  put  at  issue,  did  not  authorize  a  judg- 
ment in  their  favor  or  against  them  from  which  they  could  appea}. 
In  this  there  was  error  on  the  part  of  the  judge  a  quo.  If  the 
relators  were  not  parties  to  the  suit,  it  was  because  the  judge 
erroneously  refused  to  allow  them  to  intervene.  But  third  parties 
may  intervene  when  they  allege,  as  they  do  in  this  case,  that  they 
have  been  aggrieved  by  the  judgment. 

State  ex  rel.  Mrs,  Fecot  et  al,  v.  Parish  Judge  of  the  Parish  of  8t 
Mary,  184. 

17.  The  certificate  of  the  clerk  of  the  court  a  qua  as  to  all  the  matters 
in  regard  to  plaintiff,  defendant,  and  the  intervenors  who  have 
appealed,  is  sufficiently  full.  The  proceedings  as  to  the  inter- 
vener Bender,  who  did  not  appeal,  are  not  material  in  the  contro- 
versy between  the  parties  before  this  court,  and  their  omission 
from  the  record  can  not  prejudice  or  affect  the  parties. 

Tbe  record  shows  that  the  citations  on  the  intervenors  were  served, 
but  before  the  specified  delay  expired,  and  before  issue  was 
formed  thereon  either  by  default  or  otherwise,  the  plaintiff  caused 
the  default  taken  by  her  against  the  defendant  to  be  confirmed  and 
the  intervention  dismissed.  This  was  irregular  and  premature. 
Issue  eihould  have  been  joined. 
Mrs.  8,  0,  Lane  v.  Joshua  G,  Clarke — ffeirs  of  Lane  et  als,^  inter" 
venors,  201. 
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18.  The  relator  having  applied  for  a  rale  on  the  sheriff  to  show  eaase 
why  said  sheriff  shoald  not  retain  in  his  hands  a  certain  piece  of 
property  which  he  was  going  to  release,  and  having  prayed  for  an 
injunction  in  the  meantime,  the  judge  a  quo  refused  the  rale  and 
injunction  ;  the  relator  has  appealed  and  applied  for  a  mandamas 
to  compel  the  jadge  to  grant  the  appeal.  The  remedy  is  not  by 
appeal  from  such  a  refusal.  There  was  nothing  done  in  the  lower 
court  for  this  court  to  revise. 

State  ex  rel.  JS,  J.  Qay  v.  Judge  of  the  Fifth  Judicial  JHstrid 
Court,  211. 

19.  A  judgment  acquiesced  in  and  partially  executed  can  not  be 
appealed  from. 

The  plea  that  acquiescence  in  a  judgment  can  not  be  given  by  a 
police  jury  so  as  to  prohibit  a  parish  from  appealing  from  a  judg- 
ment rendered  against  it,  is  not  tenable.  There  is  no  reason  why 
a  parish  should  not  be  bound  by  the  acts  of  its  agent  as  an  indi- 
vidual would  be. 

0.  K.  David  v.  The  Pariah  of  East  Baton  Rouge,  230. 

20.  The  indorser  of  a  note  having  obtained  a  suspensive  appeal  from 
a  judgment  against  him  as  such,  and  having  given  as  surety  on 
the  appeal  bond  the  maker  of  the  note,  against  whom  a  separate 
judgment  was  rendered  in  the  same  suit,  and  the  parties  having 
severed  in  their  defense ; 

Held — That  in  cases  previously  decided,  the  sufficiency  of  such  a 

surety  was  maintained,  the  surety  and  principal  not  being  coap- 

pellants,  aud  the  former  having  all  the  requisites  prescribed  by 

the  law. 

State  ex  rel.  John  Coleman  v.  Judge  of  the  Sixth  District  Gourty 

Parish  of  Orleans,  234. 

21.  Appellant  gave  no  bond  under  the  order  for  a  suspensive  appeal, 
but  gave  bond  after  getting  an  order  for  a  de^  olutive  one.  This 
was  not  an  abandonment  of  an  appeal.  There  is  no  appeal  until 
the  bond  is  given,  it  matters  not  how  many  order:)  of  appeal  have 
been  granted. 

As  the  sheriff  is  a  mere  depositary,  in  this  case,  of  the  funds  sought 
to  be  distributed,  he  has  no  interest  in  the  controversy,  and  need 
not  be  made  a  party  to  this  appeal. 
Bank  of  America  v.  Septime  Fortier,     Third  opposition  of  E.  J. 
Gay  dc  Co.     Third  opposition  of  Citizens*  Bank,  243. 

22.  Here  two  married  women,  sisters,  are  sued  jointly  as  heirs  of  their 
mother.  Judgnaent  is  rendered  against  them  jointly,  each  for  her 
half  of  the  debt  against  their  ancestor.  Neither  is  bound  to  pay 
the  other's  share  of  the  debt.     When,  therefore,  they  sign  recip- 
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rocally  each  other's  appeal  bond,  each  becomeB  bound  as  surety 
for  the  other's  debt.  The  authorities  cited  in  support  of  the  motion 
to  dismiss  the  appeal,  refer  to  cases  where  the  surety  on  the  appecd 
bond  is  bound  by  the  judgment  to  pay  the  debt  for  which  he  stands 
surety.    The  motion  can  not  prevail. 

Isaac  F.  Eiley  v.  Heira  of  S.  M.  BOey,  248. 

23.  The  motion  to  dismiss  this  appeal  on  the  ground  that  the  appeal 
bond  was  not  executed  in  favor  of  the  clerk  can  not  prevail.  The 
bond  was  executed  in  favor  of  John  S.  Lanier,  whom  the  record 
shows  to  be  clerk.  Succesnon  of  Mrs,  8.  B.  Fuqua^  271. 

24.  The  suggestion  to  dismiss  this  appeal  is  made  under  the  statute 
No.  25,  acts  of  1874,  but  is  not,  in  reality,  supported  by  any  one 
of  its  provisions.  An  appeal  can  not  be  dismissed  upon  a  mere 
suggestion  in  argument,  after  the  case  has  been  taken  up  on  its 
merits,  without  any  reservation  of  the  right  to  move  to  dismiss.* 

Succession  of  O.  8,  Bufossai  et  al.  v.  B.  8,  Lahranche  et  al. 
Opposition  of  B.  Brown  et  als.,  laborers,  283. 

25.  This  is  a  suit  personally  against  a  tutrix,  one  of  the  defendants, 
on  six  mortgage  promissory  notes  given  by  her,  and  also  as  repre- 
senting those  of  her  children  who  were  minors  when  the  suit  was 
brought,  and  the  majors  who  joined  in  the  act  of  mortgage,  for  the 
amount  of  the  notes  sued  on,  and  for  a  decree  of  lien  and  privi- 
lege on  the  property  mortgaged.  The  defendant,  one  of  the  heirs, 
a  minor  when  judgment  was  rendered  but  now  of  age,  appeals 
from  said  judgment. 

The  motion  to  dismiss  defendant's  appeal  on  the  ground  that  all  his 
joint  obligors  have  not  been  cited  and  made  parties  to  the  appeal, 
can  not  prevail.  He  is  not  a  joint  obligor;  his  liability  is  as  heir 
of  his  father,  and  his  liability  is  fixed  by  his  interest  in  his  father's 
succession. 

Vernon  K.  Stevenson  v.  Lavinia  Edwards  et  aL,  302. 

26.  The  judgment  having  been  rendered  by  default  and  no  notice  of 
judgment  having  been  given  when  the  appeal  was  taken,  it  was 
therefore  in  time. 

The  bond  of  appeal  was  given  for  the  amount  fixed  to  cover  costs 

and  in  favor  of  the  person  who  is  clerk.    This  is  sufficient. 
The  plea  of  prescription  having  been  filed  in  this  court  and  the 
appellee  having  asked  that  the  case  be  remanded  to  show  an  inter- 
ruption of  prescription,  under  the  law  this  mast  be  done. 

Vha/rles  Hoffman  v.  J.  0.  Howell  and  L  F.  Biley,  304. 

27.  When  the  suspensive  appeal  bond  was  signed  by  Cox  as  agent  for 
Palmer,  if  he  had  no  authority  to  bind  Palmer,  he  certainly  bound 
himself,  and  it  is  not  shown  that  he  is  not  solvent  and  good  as  a 
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sarety  for  the  amoant  of  the  bond.  Palmer  has  Babaeqaently  rad- 
fled  his  action  in  express  terms.  Therefore  appellee  has  not  been 
without  a  surety  personally  good  and  sufficient  to  protect  his 
interest  pending  the  appeal.  He  has  no  cause  to  complain,  and 
the  judge  a  quo  erred  in  setting  aside  the  appeal. 
State  ex  rel  W.  Van  Korden  v.  Judge  of  the  F^h  Distriet  Court. 
Farieh  of  Orleans,  306.  * 

28.  The  motion  to  dismiss  the  appeal  on  the  ground  that  there  was  no 
order  of  appeal^  came  too  late,  said  motion  having  been  flled  more 
than  three  days  after  the  transcript  was  filed. 

A.  W.  Walker  y.  0.  8.  Sauvinet,  Sheriff,  et  a29.,  314. 

29.  In  the  injunction  case  of  Coons  v.  Cannon  et  als.,  on  exception  of 
no  cause  of  action  being  disclosed  by  the  petition,  the  injunction 
was  dismissed  as  in  case  of  nonsuit.  Plaintiff,  alleging  that  de- 
fendants were  largely  indebted  to  him,  and  in  possession  of  the 
steamer  Katie,  of  which  he  claimed  to  .be  part  owner^  and  that  they 

'were  about  to  sell  her,  had  applied  for  an  injunction  restraining 
the  sale^  which  was  granted  upon  his  furnishing  bond  in  the  sam 
of  $1000.    From  the  order  dissolving  said  injunction  as  aforesaid, 
plaintiff  prayed  for  a  suspensive  appeal  on  his  furnishing  his  bond 
in  the  sum  of  $250.    The  district  judge  refused  a  suspensive  appeal 
except  on  a  bond  of  $25,000,  and  appellant  now  applies  for  a  man- 
damus to  compel  the  judge  a  quo  to  allow  the  suspensive  appeal 
on  a  bond  of  $250. 
It  is  true  that  no  moneyed  judgment  is  rendered  against  the  relator, 
nor  is  he  ordered  to  deliver  any  property,  but  he  sought  to  restrain 
the  defendants  from  selling  a  valuable  piece  of  property  worth 
$60,000.    The  court  below  dismissed  his  pretensions.    If  he  obtains 
a  suspensive  appeal  on  a  mere  nominal  bond,  he  perpetuates  the 
injunction,  at  all  events,  until  his  appeal  is  disposed  of.    His  in- 
junction bond  being  only  for  $1000,  it  is  easily  seen  that  in  case  of 
failure,  the  defendants  are  without  that  security  for  damages  which 
the  law  provides  for  them. 
Under  these  circumstances,  the  bond  which  relator  should  be  required 
to  give  on  his  suspensive  appeal  is  not  the  value  of  the  property  in 
dispute,  but  the  amount  of  damages  which  may  result  from  the  im- 
proper issuing  of  the  injunction,  and  which  this  court  thinks  would 
be  covered  by  the  sum  of  five  thousand  dollars. 
State  of  Louisiana  ex  rel.  Temple  8.  Ooons  v.  The  Judge  of  the 
Superior  District  Court,  334. 
30.  The  motion  to  dismiss  is  overruled.    The  questions  at  issue  in  Uiis 
case  are  not  of  ordinary  but  of  probate  jurisdictioui  and  artidedS 
of  the  constitution  provides  that  in  all  probate  matters,  when  the 
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smonnt  in  dispute  shall  exoeed  flve  handred  dollars  exclnsiye 
of  interest,  the  appeal  shall  be  direotly  from  the  parish  to  the  Su- 
preme Court. 
In  the  exercise  of  its  probate  jurisdiction  the  parish  court  can  sell 
succession  property,  as  was  attempted  in  this  case,  because  it  is  a 
power  essentially  necessary  in  the  settlement  of  successions,  and 
as  an  incident  to  the  right  to  sell,  the  parish  couri»  has  jurisdiction 
to  enforce  the  remedies  provided  by  law  against  a  bidder  who 
refuses  to  comply  with  his  bid. 
8ueee8sion  of  William  BohbSrnest  MerUh  v.  W,  L.  Hodgson^  344. 

31.  The  relator  had  the  right  to  take  a  suspensive  appeal  within  ten 
days  from  certain  orders  of  the  judge  a  quo  in  relation  to  the 
sequestration  of  his  property,  and  the  release  thereof  on  bond,  and 
any  attempt  to  execute  the  order  before  that  time  expired  was 
UD authorized,  and  when  the  appeal  was  taken,  the  parties  wer6 
left  in  statu  quo  before  the  order,  and  the  effect  of  the  prohibition 
issued  by  this  court  is  to  maintain  the  parties  in  the  position  they 
were  in  before iihe  rendition  of  the  order  appealed  from. 

Stofe  ex  rel,  Pierre  Oourgotte  v.  Jean  Porte  et  al.,  431. 

32.  Where  the  certificate  of  the  clerk  is  in  the  usual  and  proper  form, 
if  the  appellant  has  not  seen  to  having  a  proper  record  placed 
before  this  court  and  the  evidence  has  not  come  up  upon  which  he 
expects  to  get  a  judgment,  he  must  take  the  consequence.  If  the 
evidence  is  necessary  to  plaintiff,  he  should  have  suggested  a  dim 
inution  of  the  record  and  called  for  a  certiorari. 

Samuel  Choppin  v.  James  Wilson,  et  al.,  444. 
38.  The  intervenor  in  this  case,  J.  Q.  A.  Fellows,  has  not  given  bond 
for  appeal.    It  is  not  sufficient  for  him  to  have  joined  the  city  in 
taking  an  appeal,  and  that  the  city  has  given  bond  for  costs,  the 
only  bond  that  could  be  required.    The  intervenor  is  a  separate, 
independent  party  in  the  litigation.    The  obligation  of  the  city  to 
pay  costs  does  not  cover  the  costs  of  intervention. 
This  suit  is  for  the  same  purpose  as  that  stated  in  No.  5735,  previ- 
ouFly  reported.    As  pledgers,  the  relators  have  sufficient  interest 
to  demand  that  respondents  shall  perform  the  duties  required  of 
them  by  their  pledgee.  , 
State  of  Louisiana  ex  rel,  Mississippi  and  Mexican  Gulf  Ship 
Canal  Oampany  v.  The  Administrators  of  the  dty  of  New  Or- 
leanSf  469. 
94.  Where  certain  parties,  whose  claims  did  not  exceed  five  hundred 
dollars,  united  with  others  whose  claims  exceeded  that  sum  for 
each,  one  of  them  and  sued  the  city  of  New  Orleans  for  several 
thousand  dollars; 
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Held — That  having  united  in  one  suit  for  convenience  and  ecoDomy, 
and  now  desiring  to  sever,  they  can  not  thns  be  permitted  to 
deprive  the  city  of  New  Orleans  of  the  benefit  of  an  appeal,  and 
that  their  motion  to  dismiss  can  not  prevail. 

Maurice  N.  B&toman  et  aU,  v.  The  City  of  New  OrUaiMy^L 

35.  The  motion  to  mismiss  the  appeal  made  by  each  of  the  two 
plaintiffs,  on  the  ground  that  all  the  plaintiffs  were  not  made  par- 
ties to  the  appeal,  can  not  prevail.  There  is  but  one  judgment  in 
the  case,  for  which  an  appeal  was  granted  in  open  court  within 
ten  days  after  the  rendition  of  the  judgment  and  at  the  same 
term  of  court.  No  citation  was  necessary  and  both  plain ti£b 
were  made  parties  to  said  appeal,  taken  by  motion.  The  fact  that 
afterward  a  petition  for  an  appeal  was  filed  did  not  affect  what 
was  previously  done. 

The  New  Orleans  Canal  and  Banking  Company  et  al.  v.  Ihe  Oity 
of  New  Orlean8t  505. 

36.  A  motion  to  dismiss  an  appeal,  to  be  entertained,  must  be  filed 
within  three  judicial  days  after  the  return  day. 

A  defect  in  a  certificate  would  be  no  cause  to  dismiss  an  appeal,  the 
fault  being  attributable  to  the  officer  whose  duty  it  is  to  make  the 
certificate. 

A  deputy  clerk  is  an  officer  known  to  the  law  and  is  authorized  to 
sign  certificates. 

Nicholas  Burton  et  aU,  v.  Charles  Micks  et  (Us,,  507. 

37.  It  is  no  part  of  the  duty  of  the  clerk  of  the  Finance  Department 
to  execute  or  pay  judgments  against  the  city  of  New  Orleans,  so 
as  to  bind  it,  and  particularly  whea  said  city  had  taken  a'soa- 
pensive  appeal  of  which  the  clerk  was  not  aware.  It  is  no  reason 
to  dismiss  the  appeal,  that  the  defendant  and  appellant  has  acqui- 
esced in  the  judgment  by  receiving  payment  of  taxes  from  the 
plaintiff  in  accordance  with  said  judgment. 

T.  8.  SerrUl  v.  2he  City  of  New  Orleans,  520. 

38.  This  appeal  has  been  taken  and  bronght  up,  and  the  fact  that  it  is 
designated  as  a  suspensive  appeal  is  not  a  cause  for  dismissal,  on  the 
ground  that  it  is  from  a  judgment  on  an  opposition  to  the  appoint- 
ment of  an  administrator,  which  the  law  does  not  allow.  There 
is  no  objection  to  the  sufficiency  of  the  appeal  bond,  which  is  for 
a  sum  fixed  by  the  court,  or  the  right  to  an  appeal  irom  the  judg- 
ment as  a  devolutive  appeal. 

Succession  of  TreviUe  Dalgle  and  Mary  Jane  Boddy,  his  wife,  5S4. 

39.  This  appeal  was  made  returnable  to  this  court  on  the  first  Monday 
of  November,  1875,  by  the  Superior  District  Court,  parish  oi  Or- 
leans, and  is  made  by  law  returnable  at  New  Orleans.    This  court 
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declines  to  try  the  case  before  the  day  it  is  made  returnable,  and 
at  Monroe,  a  different  place  from  that  fixed  by  law,  for  the  hear- 
ing of  this  appeal,  even  though  the  parties  have  consented  to  it. 
State  of  Louisiana  v.  Charles  Clinton.     Frank  Morey,  Inter- 
venor,  540. 

40.  Appeals  from  the  Superior  District  Court  of  New  Orleans  are 
returnable  at  New  Orleans.  That  court,  therefore,  was  without 
authority  to  make  this  appeal  returnable  at  Monroe.  Consent  can 
not  give  jurisdiction,  neither  can  consent  change  the  law  which 
designates  the  place  where  appeals  shall  be  returnable. 

The    Citizens^  Bank  of  Louisiana  v.   The  Board  of  Liquida- 
tion^  543. 

41.  The  motion  to  dismiss  the  appeal  because  there  is  no  day  fixed  for 
the  return  of  the  appeal,  can  not  prevail.  The  appeal  is  made 
''  returnable  to  the  Supreme  Court  of  the  State  of  Louisiana  at  its 
next  term,  commencing  in  the  city  of  Monroe  on  the  first  Monday 
of  July^  1875.*'    This  was  fixing  the  day  with  sufficient  certainty. 

Succession  of  W,  H,  Qayle,     Opposition  of  O.  King  and  others  to 
final  account  of  Administratrix,  547. 

42.  The  appellant  who  shows  title  to  the  property  in  dispute  can 
make  any  objection  necessary  to  protect  his  interest. 

Levy  dt  Sugar  v.  Cowan  d  Mayo,  556. 

43.  Before  the  bond  of  the  defendant  and  appellant  was  filed  the 
plaintiff  died.  Subsequent  to  plaintiff's  death,  the  required  bond 
was  filed. 

The  motion  of  plaintiff's  representative  to  dismiss  the  appeal  upon 
the  ground  that  he  is  not.  properly  before  the  court,  can  not  pre- 
vail.    Plaintiff's  death  did  not  interfere  with  defendant's  rights. 
Asisoon  as  the  bond  was  filed,  the  jurisdiction  of  this  court  at- 
tached.   If  the  plaintiff  has  died  since  the  appeal  was  granted, 
the  proper  parties  will  have  to  be  made  here. 
James  W.  Howard  v.  0.   Yale,  Jr.,  dc  Co.     Wimhush  dh  ffovjeJl, 
IntervenorSf  621. 
44.  The  motion  to  dismiss  the  appeal  taken  by  plaintiffs  can  not  pre- 
vail.   To  have  filed  in  the  parish  court  a  petition  similar  to  the 
one  now  under  consideration  after  an  appeal  was  granted  from  a 
judgment  of  the  district  court  declaring  that  it  had  no  jurisdiction, 
is  not  such  an  acquiescence  in  the  judgment  as  will  prevent  an 
appeal. 
The  acquiescence  which  prohibits  an  appeal,  or  destroys  it  when 
taken,  is  the  acquiescence  in  a  decree  commanding  something  to 
be  done  or  given.    If  the  thing  commanded  to  be  done  or  given, 
is  done  or  given,  the  judgment  is  acquiesced  in.    Here  nothing 
48 
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was  ordered  to  be  done.  The  jodgmeDt  of  the  district  court  was 
simply  that  it  had  do  jnrisdictioD.  It  did  Dot  order  plaintiffs  to 
iDstitate  proceediogs  iD  the  parish  court. 

J,  BwnUn  et  al.  v.  S.  M.  Johnson,  625. 

45.  The  sureties  on  a  saspensive  appeal  boDd  caD  be  made  liable 
where  ezecation  issued  on  certificate  of  the  n on- filing  of  the  trans- 
cript by  the  appellant,  and  the  money  could  Dot  be  made  after 
taking  necessary  steps  against  the  priocipal, 

Moore,  Janny  dc  Hyama  v.  Louis  Lalaurie,  645. 

46.  The  appellant  will  not  lose  his  right  to  appeal  because  his  surety 
on  the  appeal  bond  has  become  insolvent,  and  in  such  case  it  is 
the  duty  of  the  court  to  allow  a  sufficient  surety  to  be  substituted. 
This  is  precisely  what  the  court  below  has  done.  It  allowed  ap- 
pellaDt  to  give  oew  security  withiD  ten  days  after  the  trial  of  the 
rule  which  decided  the  insolvency  of  the  surety  on  the  bond. 

Appellant,  who  refuses  to  comply  with  this  order  and  to  substitute 
a  new  surety,  has  no  right  to  expect  this  court  to  refuse  to  dismiss 
his  appeal.  JE,  B.  Benton  v.  F,  O.  Mahanj  649. 

47.  It  was  never  contemplated  that  one  sued  before  a  justice  of  the 
peace  could  bring  his  case  to  be  revised  before  the  district  or  par- 
ish court,  and  before  this  court  also.  The  right  of  double  appeals 
is  not  conferred  by  the  constitution. 

State  ex  rel,  Fatrick  Leahy  v.  third  Justice  of  the  Feaee,  parish  of 
Orleans,  et  ahf  669. 

48.  An  order  of  seizure  and  sale  can  be  issued  against  moriigaged  prop- 
erty transferred  to  a  third  possessor  who  assumed  the  payment  of 
the  mortgage  debt,  where  the  act  of  mortgage  does  not  contain  the 
non  alienation  clause. 

Whether  proper  notice  has  been  given  to  the  parties  entitled  to  it, 
can  not  be  considered  in  this  appeal  from  an  order  of  seizure  and 
sale.  It  has  repeatedly  been  held  in  an  appeal  of  this  kind  that 
the  ODly  question  is,  whether  the  evidence  authorizes  the  issuing 
of  the  fiat. 

J.  B.  Henry  v.  Meyer  Ooldman.    Leon  €P8ell,  AjopeUant,  670. 

49.  The  judge  a  quo  refused  to  grant  an  appeal  from  his  refdsal  to 
grant  an  injunction  in  chambers.  This  court  can  issue  no  manda- 
mus in  the  matter.  The  judge  a  quo  has,  in  this  case,  simply 
refused  to  act  and  grant  an  ex  parte  order  upon  an  ex  parte  show- 
ing. This  refusal  can  not  be  considered  as  a  final  judgment  or  an 
interlocutory  order  within  the  purview  of  the  Code  of  Pracdoe  or 
any  law  from  which  an  appeal  lies,  because  it  may  work  an  irre- 
parable injury.  There  is  nothing  for  this  court  to  revise,  and 
hence  there  is  no  ground  for  an  appeal.    It  would  be  virtually 
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asBuming  original  jarisdiction,  were  an  order  granted  for  an  in- 
junction, when  none  had  been  issued  by  the  lower  oonrt.  The 
non-action  of  the  district  jadge  in  the  premises  can  not  be  reyised, 
amended  or  modified  by  this  coart. 

8tat^  ex  reh  H,  Newgasa  v.  Judge  of  the  Superior  Distriot  Oourty 
•     parieh  of  Orleans,  672. 

50.  There  is  no  force  in  the  objection  of  the  respondent  that  appellant 
in  applying  for  an  appeal  did  not  specially  ask  for  a  suspensive 
appeal.  He  applied  for  an  appeal,  and  he  gave  bond  within  ten 
days  for  an  amount  sufficient  for  a  suspensive  appeal. 

State  ex  rel,  John  O.  Euetia  v.  The  Judge  of  the  Fourth  Distriot 
Court,  parish  of  OrleanSt  685. 

51.  According  to  law  a  suspensive  appeal  is  to  be  taken  within  ten 
days  from  the  notification  to  the  party  cast  of  the  judgment  com- 
plained of.  But  the  requirements  of  the  law  are  not  proLibitory, 
and  it  is  understood  by  this  court  that  any  engagement  not  pro- 
hibited by  law  and  not  repugnant  to  good  morals  may  be  enforced 

« 

between  the  parties  thereto.  The  law  does  hot  say  that  the  parties 
may  not  agree  that  the  time  for  making  an  application  for  a  sus- 
pensive appeal  may  not  be  extended,  nor  does  it  iorbid  the  parties 
from  fixing  the  amount  of  the  appeal  bond  among  themselves. 
The  provisions  of  the  law  on  the  subject  are  for  the  protection  of 
the  parties  in  litigation.  Either  party  may  waive  his  rights. to 
this  protection,  and  if  he  chooses  to  do  so  and  contracts  to  do  so> 
his  contract  can  be  enforced. 

The  district  judge  has  the  power  of  pronouncing  on  the  question 
whether  an  appeal  is  or  shall  be  suspensive  or  devolutive,  and  of 
saying  whether  the  appellee  shall  be  entitled  to  take  out  execu- 
tion, notwithstanding  the  appeal.  But  when  it  is  a  judgment 
which  this  court  may  reform,  when  the  case  is  within  its  jurisdic- 
tion, it  may  determine  that  an  appeal  is  suspensive,  which  the 
district  judge  may  have  decided  was  devolutive.  In  the  like  man- 
ner this  court  can  decide  whether  the  surety  is  good  and  solvent^ 
and  revise  the  judgment  of  the  lower  court  on  this  point. 

Therefore^  in  this  case,  the  application  for  a  suspensive  appeal, 
being  made  within  the  time  agreed  upon  by  the  parties  in  interest 
and  authorized  to  make  the  agreement,  is  valid. 
State  ex  reL  Fontohartrain  BaUroad  Company  v.  Judge  of  the 

_  » 

Superior  IHstriet  Cowrt  et  als.,  697. 

52     In  a  suit  for  dissolution,  settlement  and  liquidation  of  partnership, 

the  judge  a  quo  having  appointed  a  liquidator,  one  of  the  partners 

appealed  from  this  interlocutory  order.    The  case  being  called  for 

trial  on  its  merits,  the  appellant  objected  to  its  being  tried  pend- 
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ing  the  saspensive  appeal  from  the  order  appointing  a  liquidator. 
The  court  a  qua  erred  in  sustaining  the  objection  and  in  continuing 
the  case. 
State  ex  rel,  James  Wood  v.  Judge  of  the  Fifth  District  Oourij 
parish  of  Orleans,  702.  • 

53.   A  party  obtaining  an  injunction  prohibiting  a  sheriff  from  exe- 
cuting a  certain  judgment,  can  not,  after  the  injunction  is  dis- 
solved and  no  appeal  taken  therefrom,  appeal  from  a  decree  of  the 
court  making  absolute  a  rule  taken  upon  the  ^eriff  to  show  cause 
why  he  should  not  put  the  purchaser  in  possession  of  the  property 
sold  in  execution  of  the  judgment,  after  the  dissolving  of  the 
injunction.    The  plaintiff  should  have  appealed  from  the  judg- 
ment dissolving  the  injunction,  if  injured  thereby.    He  can  not 
appeal  from  an  order  which  merely  carries  out  a  decree. 
State  ex  rel.  Nicholas  Sehmidt  v.  Judge  of  the  Second  Judicial  Dis- 
trict Oourtf  parish  of  Jefferson,  703. 
See  Taxes  and  Tax  Collectors,  No.  7 — 0.  J.  Flagg  v.  The 

parish  of  St  Charles,  319. 
See  Surett,  No.  5 — Leblanc  v.  Succession  of  Massieu,  324. 
See  Jurisdiction,  No.  16 — Smith  <&  McKenna  v.  Edwin  Oharles, 
503. 

ATTACHMENT. 

1.  Cire,  the  subrogee  of  Powhatan  Wooldridge  to  %  judgment  obtained 
by  the  same  v.  E.  Monteuse — which  judgment  was  transferred  from 
P.  Wooldridge  to  E.  Wooldridge,  and  by  E.  Wooldridge  to  Cire, 
caused  a  fi.  fa,  to  issue  in  said  j  udgment.  Hedrick,  the  intervener, 
took  a  rule  against  him  to  quash  the  writ,  on  the  ground  that  he, 
the  intervener,  was  the  real  ownei  of  the  judgment,  seized  in  the 
suit  of  Hedrick  v.  E.  Wooldridge,  and  purchased  by  him  at  sheriff's 
sale.  Hedrick  had  proceeded  by  attachment  against  £.  Woold- 
ridge, absentee.  In  this  attachment  case  several  citations  were 
made,  but  it  seems  that  in  every  instance  the  returns  of  the  sheriff 
were  simply  that  service  of  petition  and  citation  was  made  on  the 
curator  ad  hoc  in  person,  mentioning  the  name  of  the  curator.  It 
appears  from  the  returns  of  the  sheriff,  that  in  neither  of  the 
instances  were  copies  of  the  attachment  and  citation  affixed  to  the 
door  of  the  room  where  the  court  in  which  the  suit  was  pending 
is  held. 

Proof  of  service  of  citation  is  not  a  matter  .in  pais,  but  must  appear 
by  the  sheriff's  return.  A  court  can  presume  nothing  with  regard 
to  a  party  being  cited. 

The  failure  to  serve  the  proper  citation  is  fatal  to  the  intervenor's 
claim  to  be  the  owner  of  the  judgment  forming  the  object  of  this 
litigation.    Therefore  the  rule  was  properly  discharged. 
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Subseqaently  to  a  deoiBion  of  the  lower  court,  that  the  order  granted 
for  a  snspensiye  appeal  on  the  part  of  the  intervenor,  plaintiff  in 
the  rule,  did  not  snspend  execution  on  the  fi.  fa,,  said  intervenor 
filed  a  petition  of  third  opposition  and  prayed  for  an  in j  auction , 
which  was  issued.    To  this  proceeding  an  exception  was  filed,  on 
the  allegation  that  the  grounds  of  action  of  the  rule  and  of  the 
petition  for  injunction  were  the  same,  and  that  the  pendency  of 
appeal  on  the  rule  supported  the  plea  of  U8  pendens  which  was 
presented.    This  exception  was  properly  maintained  by  the  judge 
a  ^0. 
Fowhatan  Wooldridge,  Joseph  A.  Oiret  subrogated  v.  E,  Monteuse, 
M,  S.  Hedriek  intervenor ,  79. 

2.  This  court  will,  of  its' own  motion,  dismiss  an  appeal  for  want  of 
pecuniary  interest  in  the  appellant. 

This  is  a  controversy  between  the  creditors  of  Barton,  Miller  &  Co., 
for  a  certain  sum  of  money  attached  by  plaintiffs  in  the  possession 
of  the  Home  Mutual  Insurance  Company. 

The  fact  that  the  president  of  the  Home  Mutual  Insurance  Company 
knew  that  the  defendants,  Barton,  Miller  &  Co.^  had  given  J.  M. 
Lewis  &  Co.y  interveners  in  this  case,  an  order  or  draft  on  their 
agent,  Charles  Clinton,  which  he  agreed  to  pay  out  of  the  funds 
of  the  drawers  when  collected  from  the  Home  Mutual  Insurance 
Company,  did  not  divest  the  legal  title  of  Barton,  Miller  &  Co. 
in  and  to  said  funds,  nor  place  them  beyond  the  reach  of  their 
attacbing  creditors,  the  plaintiffs  herein.  If  the  Home  Mutual 
Insurance  Company  had  been  the  drawers  instead  of  Charles  Clin- 
ton, the  agent  of  the  drawers,  or  if  the  funds  had  been  attached 
in  the  hands  of  Charles  Clinton,  the  case  would  have  been  different, 
and  the  authorities  cited  by  counsel  would  have  been  applicable. 
Block f  Britton  dc  Co.  v.  Barton,  Miller  (&  Co.,  and  Peet,  Yale  (& 
Bowling  v.  The  Same.    Lewis  dt  Go,  a/nd  OJinton,  intervenors,  89. 

3.  Where  a  rule  was  taken  to  set  aside  an  attachment,  on  the  ground 
that  the  suit  was  based  on  a  partnership  transaction,  and  therefore 
plaintiff  was  not  entitled  to  an  attachment,  for  the  reason  that  he 
could  not  swear  to  the  amount  due,  until  the  rights  of  the  partners 
should  be  settled  according  to  law  ; 

Held — That  the  term  partnership  implies  a  community  of  goods,  and 
a  proprietary  interest  therein,  which  does  not  exist  in  this  case* 
It  was  a  mere  consignment  of  goods,  with  an  understanding  that 
the  profits  and  losses  after  the  sale  of  the  goods  should  be  equally 
divided  between  plaintiff  and  defendants.  The  objection  to  the 
attachment,  on  the  ground  alleged,  is  therefore  not  well  founded. 

Where  the  question  was  whether  the  allegations  in  the  petition  and 
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in  the  affidavit  were  Bnffioient  to  warrant  the  issaing  of  the  writ 
of  attachment,  and  the  plaintiff  prayed  for  jadgment  for  "$3500, 
or  snch  amoant  as  should  be  found  due  according  to  said  allega- 
tions, and  where  the  affidavit  was  that ''  all  the  facts  and  allega- 
tions  in  the  above  and  original  petition  were  true  and  correct,  and 
that  the  defendants  were  disposing  of  their  goods,  rights  and  cred- 
its, with  intent  to  defraud  their  creditors  ;*' 
Held — That  the  allegations  were  sufficient,  and  that  the  affidavit  was 
in  conformity  with  law.    Frederick  Belden  r.  Bead  d  Hunt,  103. 

4.  This  is  a  claim  for  damages  for  the  illegal  attachment  of  the  plain- 
tiffs' vessel  in  the  suit  of  Sibley,  Guion  &  Co.  i;.  Fernie  Brothers 
&  Co.  There  was  no  just  ground  for  seizing  this  vessel  aa  the 
property  of  Fernie  Brothers  &  Co..  but  there  is  some  difficulty  in 
fixing  the  damages  to  which  plaintiffs  are  entitled.  The  true 
standard  seems  to  be  the  expenses  incurred  and  profits  lost  as  the 
direct  consequence  of  the  seizure  and  detention,  and  as  far  as  they 
are  ascertainable  on  the  part  of  the  plaintiffs. 

The  BriUeh  and  American  Steamship  NoAJigatiou  Ocmpamiy,  Lim- 
ited, et  al,  V.  8ibley,  Oman  dt  Co,  et  ah,  191. 

5.  It  matters  not  what  informalities  affect  the  sale  from  Mrs.  Pope, 
one  of  the  defendants,  to  the  intervenor.  As  the  plaintiff  is  not 
a  creditor  of  the  seller,  he  can  not  complain.  If  he  has  abused 
the  harsh  remedy  of  attachment,  he  can  not  escape  liability  by 
questioning  the  title  given  to  the  intervenor. 

Joseph  Moore  v.  Mrs.  Sallie  Fqpe  a/nd  husband.     WUUs  J,  Pope, 
intervenor,  254. 

6.  This  suit  commenced  by  attachment.  The  proof  is,  that  Jesse  K. 
Bell  leased  his  dwelling  house  and  furniture ;  and  that,  declaring 
that  it  was  his  intention  to  be  absent  from  the  State  for  two  years 
or  longer,  traveling  for  pleasure  and  health,  he  left  the  State  with- 
out leaving  any  agent  upon  whom  citation  could  be  served. 
Shortly  after  he  left,  this  suit  was  brought.  At  that  time  it  would 
have  been  impossible  to  bring  him  into  court  except  through  his 
property.  Under  these  circumstances  the  attachment  was  prop- 
erly issued.  The  fact  that  he  did  not  absent  himself  as  long  as  he 
had  expected  did  not  affect  the  attachment  previously  issaed. 

Thomas  P.  Levtliers  v.  John  W,  Camnon  and  Jesse  JT.  BeU,  52SI. 
See  Garnishment  and  Garnishees,  No.  7 — Phelps  i§  Co.  v. 

Boughton,  592. 
See  Dation  en  Paiement,  No.  2 — Shulig  v.  Morgan,  616. 
ATTORNEY  AT  LAW. 

1.  This  is  a  suit  by  plaintiff  to  annul  a  judgment,  set  aaide  the  sale 
thereunder,  and  recover  the  property  sold. 
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The  marriage  of  the  plaintiff  vacated  the  authority  conferred  in  the 
deed  of  mandate  executed  before  marriage  to  her  father,  P.  S. 
Nugent,  empowering  him  to  represent  her  in  all  suits  in  this  State. 
P.  S.  Nugent  had,  therefore,  no  authority  to  confess  judgment  as 
attorney  in  fact  for  the  plaintiff,  at  the  time  he  did  so. 

But  the  judgment  complained  of  was  rendered  also  on  the  written 
consent  of  Frank  Haynes,  her  attorney.  His  authority  to  consent 
to  the  judgment  with  a  stay  of  execution  until  a  certain  specified 
time  has  not  been  denied  under  oath  by  the  plaintiff,  and  until 
thus  denied  the  defendant  was  not  required  to  prove  it. 

The  attorney  was  a  sworn  officer  bound  by  his  oath  to  act  correctly 
in  the  pursuits  of  his  profession.  Thus  situated,  it  is  not  to  be 
presumed  that  he  acted  without  proper  authority.  On  the  con- 
trary, every  presumption  is  in  favor  of  his  having  pursued  the 

proper  course  of  conduct,  unless  the  contrary  should  be  suggested 
on  affidavit. 

In  regard  to  the  error  in  the  advertisement  about  the  exact  number 
of  feet  the  property  possessed  fronting  on  the  street,  it  is  an  irre- 
gularity which  ought  not  to  vitiate  the  sale,  the  proceedings 
appearing  to  be  regular. 

M.  A»  Dockham  and  Husband  v.  Jonatha/n,  Potter,  73. 
2.  An  attorney  at  law  can  not  allow  claims  which  the  legal  repre- 
sentative of  the  succession,  as  in  this  case,  never  saw  or  heard  of, 
much  less  allowed. 
Succession  of  Francois  Poussin — On  rule  of  G.  TT.  Banker  and  T, 
O.  Payan,  to  destitute  the  Administratrix,  296. 
8.  Service  of  the  order  to  give  security  was  made  in  this  case  upon 
the  attorney  at  law  of  the  testamentary  executor,  said  executor 
being  at  the  time  absent  from  the  State.    This  is  sufficient. 

Succession  of  William  Bohh,  344. 

4.  The  right  of  an  attorney  to  remuneration  depends  on  a  contract 
or  appointment,  and  he  can  not  recover  from  one  who  did  not 
employ  him,  however  valuable  may  be  the  result  of  his  services 
to  such  person. 

George   Wailes   and    8.    Mathews   v.   Succession  of  James  K. 
Brown,  411 

5.  It  is  a  rule  long  settled  by  this  court  that  it  will  not  be  implicitly 
governed  in  regard  to  questions  relating  to  the  value  of  profes- 
sional services  rendered  by  attorneys  at  law  to  their  clients,  by 
the  opinions  of  legal  men  taken  in  evidence,  but  will  be  guided 
by  a  conscientious  estimate  of  the  value  of  the  services  performed| 
and  will,  of  itself,  fix  the  amount,  without  reference  to  the  opin- 
ions of  witnesses. 

Ba/ndoljph,  Singleton  <&  Browne  v.  Joseph  W.  Carroll,  467, 
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See  Offices  and  Officers^  No.  2 — State  v..  B,  F,  Jonas,  179. 

ASSUMPSIT. 

1.  Boadreaaz  parohased  from  Delaporte  a  certain  piece  of  property, 
giving  notes  to  the  order  of  the  vendor  and  secured  by  mortgage 
on  the  property  sold.  Afterward,  Bondreanx  sold  to  Yilliers  wbo, 
as  a  part  of  the  price,  assamed  to  pay  said  notes,  one  of  which  in 
suit  herein  was  then  held  by  plaintiffs.  The  property  thus  par- 
chased  by  Yilliers  was  sold  at  the  suit  of  the  creditors  of  Boa- 
dreaux  before  the  institution  of  this  suit.  Under  these  circum- 
stances, Yilliers  should  not  be  held  to  pay  the  assumpsit,  there 
being  a  failure  of  consideration. 

Lapene  d  Ferre  v.  Delaporte,  Administrator,  ei  ah,  252. 

ASSESSMENT. 

1.  The  opponents  to  the  homologation  of  the  assessment  roll  pre- 
sented by  the  commissioners  of  the  First  Draining  District  err  in 
basing  their  opposition  on  the  ground  that  some  of  the  lands  upon 
which  the  assessment  in  controversy  is  established,  were  drained 
at  their  cost  under  the  provisions  of  Act  No.  49  of  1839,  and 
are  by  the  thirteenth  section  thereof  specially  and   forever  ex- 
empted from  any  further  assessment  for  draining.    This  section 
created  no  contract  between  the  State  and  the  opponents,  by  which 
their  lands  were  exempted  from  the  assessment  under  consideration 
This  assessment  is  not  an  extra  tax  within  the  contemplatioil  of  said 
thirteenth  section,  which  made  it  the  duty  of  the  municipality  of 
New  Orleans  to  maintain  the  works  erected  by  the  draining  com- 
pany  on  the  particular  section  drained,  without  ever  levying  an 
extra  tax  on  the  lands  so  drained,  but  only  out  of  the  funds  arising 
from  the  general  tax  imposed  throughout  the  municipality. 
The  act  of  1861,  No.  .57,  provided,  as  its  title  indicates,  for  the  col- 
lection of  the  assessment  for  draining  under  the  act  of  1858  and 
the  supplementary  act  of  1859,  and  it  seems  that  the  present  pro- 
ceedings were  instituted  in  accordance  with  the  provisions  of  the 
act  of  1861. 
The  Legislature  of  1871,  in  act  30,  has  legalized  the  assessments 
made  by  the  three  boards  of  commissioners  under  the  said  acts  of 
1858  and  1859,  and  other  supplementary  and  amendatory  acts,  and 
authorized  and  directed  the  board  of  administrators  of  New  Or- 
leans to  collect  the  balance  due  on  said  assessments,  which  the 
said  administrators  are  now  seeking  to  do. 
The  State,  in  ordering  the  draining,  is  exercising  sovereign  power, 
and  can  of  course  direct  or  authorize  the  work  to  be  done  in  Bach 
way,  and  compensation  made  in  such  terms,  as  its  discretion  may 
deem  best,  restrained  only  by  the  fundamental  principles  upon 
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which  the  goyernmoDt  is  to  be  condnoted ;  and  nothing  is  fonnd 
in  those  principles  inhibiting* the  State  from  having  the  means 
provided  for  saoh  a  work  in  the  way  it  is  done  in  the  present  sys- 
tem of  drainage  in  New  Orleans.    The  existing  laws  clearly  au- 
thorize the  collection  soaght  to  be  enforced,  and  no  reason  can  be 
seen  for  judicial  interference  with  the  discretion  of  the  State. 
In  the  matter  of  the  Commissioners  of  the  First  Draming  District, 
praying  for  the  homologation  of  the  assessment  roll,  etc.,  20. 
2.   Absence  is  no  excnse  for  the  noncompliance  with  the  reqairements 
of  the  law  and  for  not  objecting,  within  the  proper  time,  to  the 
assessment  roll. 

Serrill  v.  The  city  of  New  OrUans,  520. 
See  Taxes  and  Tax  Collectos,  No.  14 — State  v.  Peter  Maoh 
welly  722. 
BANKRUPTCY. 

1.  This  is  a  personal  action  against  the  owners  of  a  steamboat,  the 
vessel  being  seized  to  enforce  a  lien  accorded  by  a  State  law, 
nnder  the  conservatory  remedy  of  provisional  seizare.  It  is  not  a 
proceeding  in  rem  to  enforce  a  maritime  lien.  Therefore  there  is 
no  force  in  the  objection  that  the  State  coart  was  without  juris- 
diction. 

The  State  court,  having  once  obtained  lawful  jurisdiction  over  the 
parties  and  subject  matter,  could  not  be  subsequently  divested 
thereof  by  the  bankrupt  court. 

Congress  has  not  only  not  deprived  other  courts  of  jurisdiction  over 
such  cases,  but  it  has  provided  for  their  prosecution  and  defense 
in  those  courts  by  the  assignee  in  bankruptcy.  This  principle 
applies  not  only  to  all  ordinary  actions  to  collect. debt,  but  also  to 
all  proceedings  to  enforce  a  lien,  so  long  as  the  amount  due  is  in 
dispute  or  remains  unascertained. 
JB.  A.  Switzer  v.  John  Heinn  and  Mary  Heinn,  Oioners  of  the 
Steamboat  Frolic,  25. 

2.  This  suit  was  brought  to  revive  a  judgment  in  solido  against 
defendants.  Nelson  &  Co.,  serving  citation  only  on  Nelson.  In  bar 
of  the  proceeding  he  pleaded  his  discharge  in  bankruptcy.  It  was 
a  vain  thing  to  cite  him,  because  he  could  not  be  held  personally 
liable,  and  whether  or  not  a  judicial  mortgage  should  be  perpet- 
uated against  the  bankrupt's  estate  by  reviving  the  judgment,  was 
a  question  that  might  interest  the  assignee,  the  special  representa- 
tive of  the  ordinary  creditors,  but  it  in  no  manner  concerned  the 
bankrupt,  who  had  surrendered  his  entire  estate. 

Charles  E.  Alter  v.  8.  O.  Kelson  d  Co.,  242. 

3.  Factors  and  commission  merchants,  when  exercising  their  func- 
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tions  of  reoeiviDg,  sellios,  taking  their  oommiasioDBi  and  account- 
ing to  their  principals,  are  actitg  in  a  fidaciary  capacity  within  the 
meaning  and  intendment  of  the  thirty-third  section  of  the  bank- 
rupt act  of  1867,  and  are  not  released  from  obligations  contracted 
in  that  capacity  by  a  discharge  in  bankruptcy. 

To  exonerate  the  factor  from  liability  on  the  ground  of  his  passing 
over  to  his  general  account  the  proceeds  of  the  property  of  the 
consignor,  and  becoming  the  debtor  of  the  latter  for  such  proceeds, 
it  is  well  established  that  it  must  be  shown  that  the  owner  or  con- 
signor knew  of  such  custom  and  usage  and  assented  to  it. 

J.  W.  Banning  v.  B.  Bkakley  A  Oo.,  257. 

4.  The  judgment  of  the  lower  court,  predicated  upon  the  ground  that 
the  proceedings  in  bankruptcy  in  relation  to  plaintiff  in  injunction 
are  still  pending,  and  that  execution  on  the  defendant's  judgment 
can  not  legally  issue  until  the  final  judgment  of  the  bankrupt 
court  decreeing  a  discharge  of  the  bankrupt,  or  not,  be  rendered, 
is  correct. 

The  defendants  made  themselves  parties  to  the  bankrupt  proceed- 
ingSi  opposing  the  discharge  of  the  plaintiff,  and  the  matter  remains 
undecided  in  the  bankrupt  court.  He  has  the  right  to  have  the 
execution  suspended  until  the  final  action  of  said  court. 

0.  W.  Keeting  v.  Arthur^  Stone  dk  Oo.,  570. 
Sbb  Jurisdiction,  No.  15 — Smteer  y.  Zdler  ei  aU,,  468. 
See  Mortqagb,  No.  12 — Heard  v.  Patton,  542. 

BILLS  AND  PROMISSORY  NOTES. 

1.  The  rule  is  that  want  or  failure  of  ^nsideration  will  be  no  defense 
or  bar  to  the  title  of  a  bona  fide  holder  of  a  note  for  a  valuable 
consideration,  at  or  before  it  becomes  due,  without  notice  of  any 
infirmity  therein. 

A  valuable  consideration  is  one  having  value  or  worth,  and  it  is  not 
measured  by  any  particular  degree  or  amount.  There  must  be 
value,  but  not  necessarily  full  value,  which  is  not  always  easily 
determined.  The  agreement  of  the  parties  must  fix  the  value.  A 
small  price  is  value,  and  where  it  is  not  clearly  a  sham,  must  be 
accepted  as  valid.  In  this  instance,  this  court  can  not  say  that  the 
willingness  of  the  holder  of  the  notes  before  maturity  to  take  one 
hundred  dollars  for  said  notes,  which  were  each  for  $2500,  was,  of 
itself  alone,  notice  to  the  purchaser  of  a  want  of  consideration. 

W.  B.  Scott  (&  Co.  V.  A.  B.  Seelye,  95. 

2.  This  is  a  suit  on  a  mortgage  note  drawn  by  defendant,  and  lost  in 
transitu  from  New  York  to  New  Orleans,  to  which  latter  place  it 
had  been  sent  for  collection.    The  Citizens*  Bank  of  Louisiana 
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offered  him  a  bond  of  indemnity  if  he  would  pay  the  note  at  matn- 
rity,  which  he  declined.  Under  this  statements  facts; 
Held — That  the  defendant  is  liable  for  the  interest  dae  on  the  note 
from  the  maturity  thereof,  for  counsel's  fees,  and  for  the  costs  of 
the  act  of  mortgage.  He  could  have  avoided  them  all  by  deposit- 
ing, or  tendering  a  deposit  of  the  amount  of  the  note  when  it  fell 
due,  and  thus  putting  the  plaintiff  in  default.  But  he  is  not  liable 
for  the  costs  of  advertisement  for  the  recovery  of  the  lost  note,  as 
he  can  not  be  made  to  pay  for  either  the  misfortune  or  the  negli- 
gence of  plaintiff. 

Oitigens^  Bank  of  LouiHaTM,  far  the  use  of  the  Phenix  National 
Bank  of  New  York  v.  John  Balte,  106. 

3.  The  Teutonia  National  Bank  was  clearly  without  right  to  hold 
Loeb  &  Go's  note,  pledged  to  secure  a  particular  debt  of  Gretzner, 
Winehill  &  Co.  on  account  of  any  other  indebtedness  of  that  ffrm 
to  the  bank.  When  Loeb  &l  Co.,  and  also  Gretzner,  Winehill  & 
Co.  with  them,  offered  to  pay  and  take  up  the  note  of  the  last 
named  parties,  the  bank  upon  receiving  payment  in  full  for  that 
not-e  should  have  surrendered  the  collateral. 

Teutonia  National  Bank  of  New  Orlea/ne  v.  H»  Loeb  dt  Co,,  1 10. 

4.  Article  «313  of  the  Revised  Code  and  Article  964  of  the  Code  of 
Practice  do  not  authoifll^the  appointment  of  a  curator  ad  hoc  for 
the  purpose  of  receiving  notice  of  protest,  nor  was  the  plaintiff 
required  to  serve  notice  on  the  curator  who  was  not  appointed  as 
such  until  fifty -one  days  after  the  protest. 

Neither  the  plaintiff  nor  the  notary  seem  to  have  had  any  knowledge 
that,  ten  days  before  service  of  notice  of  protest^  the  heirs  of  the 
indorser  of  the  note  sued  upon,  had  filed  a  petition  for  his  inter- 
terdiction,  and  no  information  in  regard  to  it  was  communicated 
to  the  notary  when  he  handed  the  notice  of  protest  addressed  to 
the  indorser  to  his  son-in-law  at  the  residence  of  said  indorser. 

At  the  time  of  the  protest,  no  legal  representative  having  been  ap- 
pointed for  the  indorser,  the  notice  addressed  to  him  and  left  at  his 
domicile  on  the  day  of  protest  was  sufficient  to  fix  his  liability. 
The  plaintiff,  through  the  notary,  had  exercised  reasonable  dili- 
gence and  given  such  notice  of  protest  as  under  the  existing  state 
of  facts  the  law  required  to  be  given. 

Mrs,  Estelle  Bosa  Weaver  v.  D.  B,  Fenn.  and  Alfred  Ferine  129. 

5.  In  this  case  the  notes  given  by  defendant  for  the  price  of  a  certain 
piece  of  property  were  made  the  debt  of  the  firm  composed  of 
plaintiff  and  defendant  by  the  act  of  partnership  and  purchase,  but 
the  notes  given  by  each  partner  to  represent  the  cash  which  each 
agreed  ta  advance  as  the  capital  of  the  partnership  were  and  are 
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the  individaal  debt  of  each  partner^  and  neither  one  is  reBponsible 
for  the  notes  of  the  other  unless  he  expressly  made  himself  liable 
therefor.  The  fact  that  the  interest  on  such  notes  was  paid  by  the 
firm  and  charged  to  the  maker  does  not  make  the  notes  the  debt  of 
the  firm,  nor  would  the  payment  of  said  notes  out  of  the  interest 
of  each  partner  in  the  partnership  have  such  effect. 

Jacob  F.  Wild  v.  Alhwt  Erath,  171. 

6.  This  is  a  suit  brought  against  defendant  on  a  note  drawn  by  himj 
and  pledged  as  security  to  plaintiff  by  Carlos,  Marks  &  Co.  for  the 
payment  of  three  of  their  notes.  The  defense  is  that  the  de- 
fendant has  paid  two  of  the  notes,  and  has  tendered  the  plaintiff 
the  amount  of  the  last  one,  for  which  the  instrument  sued  on  was 

•  given  in  pledge,  it  beinc:  a  note  signed  for  accommodation  and 
.  without  consideration,  for  the  benefit  of  the  pledgors. 
The  plaintiff  knew  that  the  pledge  was  an  accommodation  note.  In 
law  and  equity,  therefore,  the  defendant  ought  not  to  be  required 
to  pay  more  than  the  amount  for  which  the  pledge  was  given,  to 
wit:  the  three  notes  discounted  by  Carlos,  Marks  &  Co.,  and 
ought  not  to  be  extended  to  cover  money  overdrawn  by  said  Carlos 
Marks  &  Co.  But  a  formal  real  tender  of  the  money  having  not 
been  made  as  required  by  law,  defendant  can  not  be  exonerated 
from  interest  and  costs.  ^^ 

Mechanics''  and  Traders'  Bank  v.  J.  Bamettj  177. 

7.  There  is  no  law  that  authorizes  plaidtiffs  to  claim  interest  on  the 
bills  issued  by  the  city  as  currency ;  nor  is  there  any  that  sanc- 
tions their  claim  to  interest  on  the  warrants  held  by  them,  which, 
as  well  as  the  city  notes,  they  have  funded. 

The  assent  of  the  Mayor  that  the  plaintiffs  should  receive  bonds  in 
lieu  of  the  securities  funded  at  their  face  value,  and  reserve  for 
judicial  investigation  their  claim  for  interest,  was  not  binding,  on 
the  city. 

The  rights  of  the  plaintiffs  were  fixed  by  a  statute.  They  were 
authorized  to  exchange  securities  that  bear  no  interest  for  bonds 
of  like  amounts  that  do  bear  interest.  This  they  have  done,  and 
can  claim  no  more. 

8am  Smith  <&  Co,  V.  City  of  New  Orleans,  187. 

8.  The  defense  that  the  indorser  of  a  promissory  note  was  released 
by  the  fact  that  the  bank,  without  his  knowledge  or  consent,  gave 
up  a  warrant  which  had  been  pledged  as  collateral  security,  must 
be  sustained.  The  indorser  contends  very  properly  that  he 
could  have  made  the  warrant  available,  had  it  been  retained  and 
he  required  to  pay  the»debt. 

Union  National  Bank  v.  Oooley  and-Labattf  2('2. 
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9.  ThiB  is  a  suit  on  two  promissorj  notes  with  mortgage,  drawn  by 
defendant,  and  given  as  collateral  security  for  advances  made  in 
plantation  supplies.  There  is  no  evidence  of  fraud  or  bad  faith 
on  the  part  of  the  plaintiffs  in  regard  to  the  possession  of  said 
notesj  which  were  negotiable  and  were  transferred  by  delivery. 
Gay  &  Co.^  it  is  true,  had  limited  the  amount  of  these  advances 
to  $10,000.  But  the  defendant  exceeded  this  limit,  and  pretends 
not  to  be  responsible  for  said  excess.  She  can  not  be  permitted 
^  to  take  advantage  of  this  act  of  her  own,  and  Gay  &  Co.  have  the 
right  to  cause  the  property  mortgaged  to  be  sold  so  as  to  'satisfy 
the  amount  due  tbem  for  advances  made  to  the  defendants. 

Edward  J,  Oay  dt  Oo.  v.  Mrs,  Solidelle  Deynoodt  et  ah,  249. 

10.  Reals  &>  Laine  are  sued  as  makers  and  Edward  Reals  as  indorser 
of  a  promissory  note.  E.  Reals'  son,  a  member  of  the  firm  of 
Reals  &  Laine,  wrote  the  name  of  his  father^  who  can  not  write, 
as  indorser  of  said  note.  The  evidence  showing  that  Edward 
Reals  subsequently  ratified  the  act  or  adopted  the  indorsement, 
this  is  sufficient  to  bind  him  as  indorser. 

George  Lyale  amd  Son  v.  BeaU  <&  Laine  et  at,  274. 

11.  At  the  time  of  the  discount  of  the  note  which  is  the  subject  of 
the  present  controversy,  Hunter,  one  of  the  firm  of  Callender  & 
Hunter,  according  to  the  import  of  his  own  evidence,  was  utterly 
without  authority  to  do  so.  He  had  no  right  to  indorse  and  dis« 
count  a  note  belonging  to  Callender,  the  plaintiff,  and  payable  to 
his  order,  it  matters  not  how  much  Callender  might  owe  the  late 
firm  of  Hunter  &  Callender.  If  Callender  had  given  him  verbal 
authority^  as  contended  by  defendants  and  interveners,  the  author- 
ity was  revoked  before  exercised.  Rut,  even  without  a  revocation, 
Hunter  had  no  authority  to  indorse  and  discount  the  note  in  ques- 
tion. 

Authority  to  indorse  and  discount  a  note  for  one  purpose  can  not  be 

extended  to  another. 
As  Hunter  had  no  title  to  the  note,  his  indorsees  acquired  none, 
because  they  had  notice  of  the  want  of  authority  in  Hunter  to 
indorse  and  negotiate  it. 
B.  K.  Callender  v.  Oolsan  Brothers,    Jackson  d  Manson,  War- 
rantors and  Iniervenors,  811. 
12*   The  motives  which  influence  a  person  to  exercise  a  legal  right  do 
not  destroy  that  right  or  affect  its  enforcement. 
A  valuable  consideration  may,  in  general  terms,  be  said  to  consist 
either  in  some  right,  interest,  profit,  or  benefit  accruing  to  the 
party  who  makes  the  contract,  or  some  forbearance,  detriment, 
loss,  responsibility  or  act,  or  labor  or  service  on  the  other  side ; 
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and  if  either  of  these  exist,  it  will  famish  a  sufficient  yalnable 
consideration  to  sustain  the  making  or  indorsing  of  a  promissory 
note  in  favor  of  the  payee'  or  other  holder. 

Milton  JBenner  v.  Warner  Van  Nordvn  et  dl.^  473. 

13.  The  extension  of  the  time  of  payment  of  a  certain  qiortgage  note 
was  really  the  consideration  of  the  note  in  suit,  and  this  was  a 
lawful  consideration.       Mrs.  M.  A,  Foster  y.  Wm.  H.  WUe,  538. 

14.  One  holding  a  note  as  collateral  security  or  as  a  pledge,  to  the 
extent  of  his  debt,  is  the  owner  of  the  obligation  for  all  practical 
purposes.  It  is  not  shown,  in  this  case,  that  the  debt  to  be  secured 
is  less  than  the  amount  of  the  note,  even  if  it  had  been  shown  that 
plaintiffs  held  it  as  a  pledge. 

The  note  being  negotiable  and  having  been  acquired  before  maturity 
by  the  plaintiffs,  the  equities  between  the  original  parties  can  not 
be  noticed  in  this  suit.  When  one  of  the  parties  must  bear  a  loss, 
he  who  has  made  it  possible  must  suffer. 

In  this  instance,  the  mortgage  is  accessory  to  a  principal  obligation 
which  it  is  designed  to  strengthen,  and  of  which  it  is  to  secure  the 
accomplishment;  and  it  follows  that  the  principal  obligation,  like 
a  shadow,  follows  its  substance. 

A  mortgage  may  be  given  for  an  obligation  which  has  not  yet  risen 
into  existence,  and  the  provision  of  law  which  says  ''that  the  right 
of  mortgage,  in  this  case,  shall  only  be  realised  in  so  far  as  the 
promise  shall  be  carried  into  effect  by  the  person  making  it," 
applies  only  to  cases  between  the  parties  to  the  contract,  or  in 
which  the  principal  obligation  is  not  negotiable. 

L.  ff,  Gardner  d  €o»  v.  J,  D.  MaamfeU,  561. 

15.  The  note  sued  upon  was  negotiable  in  form  and  was  the  maker's 
unconditional  promise  to  pay  the  amount  stated  therein.  When 
plaintiff  received  it  from  Mayer,  indorsed  "  without  recourse"  on 
him,  he  took  it  at  his  own  risk,  and  the  indorser  is  not  liable 
because  of  the  defense  of  Confederate  money  consideration  suc- 
cessfully pleaded  by  the  defendant.  The  note  was  given  in  nova- 
tion, indorsed  "  without  recourse,"  and  the  indorser  has  not  been 
notified  of  its  dishonor  by  the  maker.  Even  without  this  limita- 
tion in  the  indorsement,  under  the  rules  of  commercial  law,  the 
indorser  who  has  not  been  notified  of  non-payment  at  maturity 
can  not  be  made  liable. 

B.  TT.  Bayne  v.  W.  L,  Ditto.   Laearus  Mayor^  Wa/rranior^  6S2. 

16.  The  defendant  was  bound  as  accepter.  No  notice  of  protest  waa 
necessary  to  fix  his  liability  either  as  surety  or  accepter.  A  loan 
of  money  was  made  by  plaintiff  to  Stnrgess,  and  the  draft  of  Stur- 
gesB  for  that  amount  was  drawn  upon  and  aocepted  by  Leonard  to 
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enable  Stnrgess  to  get  the  money  he  wanted  from  plaintiff,  who, 

to  the  defendant's  knowledge,  would  not  have  loaned  the  money 

without  security,  and  who  rested  upon  the  defendant's  acceptance 

as  securing  the  amount  loaned  to  Sturgess.    Under  no  aspect  of 

the  case  can  there  be  any  weight  in  the  defense. 

J.  W.  Fuller  v.  A.  H,  Leonard,  635. 

17.  A  bill  was  drawn  by  A.  Flournoy  to  his  own  order  upon  Thurmond 

and  Hicks  and  Martin  Tally,  and  by  them  accepted  for  tll25, ' 

which  bill  was  indorsed  by  Duncan.    Thurmond  and  Hicks,  joint 

acceptors  with  Tally,  paid  on  the  second  February,  1871,  one-half 

of  the  amount  of  the  bill,  principal  and  interest  then  due,  and 

were  released  from  further  liability  by  the  plaintiff,  holder  of  the 

bill.    He  now  claims  from  defendants,  in  solido,  Martin  Tally,  as 

accepter,  and  Duncan  as  indorser,  the  remainder  due. 

The  defense,  on  the  part  of  Tally,  that  plaintiff  should  have  exhausted 

his  legal  remedies  against  the  drawer  and  the  accepters,  Thurmond 

and  Hicks,  is  not  tenable  under  the  rules  of  the  law  merchant. 

Tally  and  Thurmond  are  jointly  bound  as  between  themselves, 

but  each  is  bound  to  the  holder  for  the  full  amount.    As  to  the 

indorser,  Duncan,  he  is  released  by  failure  to  serve  legal  notice 

upon  him  of  the  protest  of  the  bill. 

McNdbh  V.  Tally  and  Dunean,  640. 

See  Partnership,  No.  5 — Oottam  v.  Smith  <&  Co.,  128. 

See  Pledge,  No.  1 — Davidson  dt  Hill  v.  JBodley,  149. 

See  Assumpsit,  No.  1 — Lapene  <&  Ferre  v.  Delaporte,  252. 

See  Partnership,  No.  8— (7ame  A.  Drake  amd  Husband  v.  Hays 
et  als.,  256. 

See  Contract,  No.  S—Ohastant  v.  EUiot,  322. 

See  Tutorship,  No.  4 — Ooons  v.  Kendall,  443. 

See  Pledge,  No.  3 — Louisiana  Savings  Bank  and  Safe  Deposit 
Company  v.  Bussey,  472. 

BILL  OF  LADING. 

1.  The  plaintiff  sues  defendant  for  a  certain  sum  of  money  on  a  con- 
tract of  affreightment  concerning  the  transportation  of  slaves,  for 
which  he  signed  a  bill  of  lading.  After  signing,  he  protested 
against  it.  This  was  too  late.  If  his  allegations  are  true,  he 
should  not  have  signed  the  bill  of  lading,  or  if  he  did,  he  should 
have  protested  at  the  time. 

James  S.  Sogers  v.  Eohert  Boherts,  85. 
BOARD  OF  LIQUIDATORS. 

See  Bonds,  No.  10 — State  ex  reh  Oitizer^  Bank  of  Louisiana  v. 
Board  of  Liquidators,  660. 
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1.  Id  this  instance  the  main  ground  of  the  defense  seems  to  be»  that 
the  judgment  appealed  from  was  against  these  defendants  in  soUdo, 
and  it  was  so  changed  by  this  court  as  to  discharge  one  of  them, 
the  Delta  Newspaper  Company^  and  hold  the  other  two  liable 
jointly  and  not  in  solidOf  and  therefore  the  surety  is  not  liable  for 
the  amount  of  the  judgment  so  rendered.  The  Code  of  Practice 
provides  that  the  appellant  shall  satisfy  whatever  judgment  may 
be  rendered  against  him,  and  that  the  surety  shall  be  liable  in  his 
stead.  The  language  used  is  plain  and  expressive — ^that  the  sure- 
ty's liability  is  to  be  just  that  of  his  principal,  to  pay  and  satisfy 
the  final  judgment  of  the  appellate  court  whatever  that  may  be. 
The  condition  of  the  bond  signed  by  the  surety  in  this  case  is  the 
one  required  by  law.    The  defense  he  sets  up  is  more  specious  than 

weighty. 

Culver,  Simande  <&  Co,  v.  Leovy^  Hart  et  al,  58. 

2.  There  is  no  law  that  authorizes  plaintiffs  to  claim  interest  on  the 
bills  issued  by  the  city  as  currency;  nor  is  there  any  that  sanctions 
their  claim  to  interest  on  the  warrants  held  by  them,  which,  as 
well  as  the  city  notes,  they  have  funded. 

The  assent  of  the  mayor  that  the  plaintiffs  should  receive  bonds  in 
lieu  of  the  securities  funded  at  their  face  value,  and  reserve  for 
judicial  investigation  their  claim  for  interest,  was  not  binding  on 
the  city. 

The  rights  of  the  plaintiffs  were  fixed  by  a  statute.  They  were  au- 
thorized to  exchange  securities  that  bear  no  interest  for  bonds  of 
like  amounts  that  do  bear  interest.    This  they  have  done,  and  can 

claim  no  more. 

Sam  Smith  d  Oo,  v.  CUty  of  New  Orleans,!^. 

3.  Until  the  judgment  appealed  from  be  disposed  of  by  this  court,  which 
has  granted  relators  a  suspensive  appeal,  the  property  of  the  suc- 
cession being  in  the  custody  of  the  executor  and  under  the  control 
of  the  parish  court,  and  no  moneyed  judgment  having  been  ren- 
dered against  said  relators,  who  do  not  seek  to  suspend  the  execu- 
tion of  any  such  judgment,  it  follows,  under  this  statement  of 
facts,  that  a  bond  for  costs  is  all  that  they  should  be  held  to  gire. 

State  ex  rel.  Mrs.  diaries  Fecot  et  als.  v.  Fa^h  Judge  of  ih^ 
Farish  of  St  Mary,  231. 

4.  The  indorser  of  a  note  having  obtained  a  suspensive  appeal  from 
a  judgment  against  him  as  such,  and  having  given  as  surety  on  the 
appeal  bond  the  maker  of  the  note,  against  whom  a  separate  judg- 
ment was  rendered  in  the  same  suit,  and  the  parties  having  severed 
in  their  defense ;     * 

Held — That  in  cases  previously  decided,  the  sufficiency  of  sack  a 
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anrety  waa  maiiitaiiied,  the  anrety  and  principal  not  being  ooap- 
pellants,  and  the  former  having  all  the  reqaiaitee  preaoribed  by  the 
law. 
State  ex  rel,  John  Ooleman  v.  Judge  of  the  Sixth  Distrid  Court, 
parish  of  Orleans^  234. 

5.  Here  two  married  women,  BiBtera«  are  aned  jointly  aa.  heira  of  their 
mother.  Judgment  is  rendered  against  them  jointly,  each  for  her 
half  of  the  debt  againat  their  anceator.  Neither  is  bound  to  pay 
the  other'a  ahare  of  the  debt.  When,  therefore,  they  aign  recip- 
rocally each  other's  appeal  bond,  each  becomea  bound  aa  anrety 
for  the  other's  debt.  The  authorities  cited  in  aupport  of  the  motion 
to  dismisB  tfie  appeal  refer  to  casea  where  the  surety  on  the  appeal 
bond  ia  bound  by  the  judgment  to  pay  the  debt  for  which  he  atanda 

.   anrety.    The  motion  can  not  prevail.  • 

laaao  F.  BO^  y.  ffeire  of  E.  M.  BUey,  248. 

6.  There  ia  a  wide  difference  between  the  bonda  iasued  in  the  name 
of  and  payable  by  an  important  political  corporation  and  an  indi« 
vidual  promissory  note.  Bonds  are  commercial  securities,  and 
have  characteristics  of  currency.  They  do  not  depebd  for  their 
value  upon  the  thing  for  which  they  were  given. 

Where,  aa  in  the  contract  of  sale  relied  on  in  this  instance,  payment 
was  made  in  bonds,  it  was  as  if  the  price  had  been  paid  in  current 
money.  The  language  of  the  contract  and  of  the  act  itself,  on 
which  it  is  baaed,  impHea  such  an  intention,  and  indicates  that  it 
waa  meant  to  give  a  full  diacharge  of  the  debt,  without  the  reaer- 
vation  of  any  lien  or  privilege  to  aecure  the  bonda  at  maturity. 
Smith  dt  Oo.  V.  The  City  of  New  Orleane  and  Beoorder  of  Mort- 
gagee, 286. 

7.  This  ia  a  anit  againat  the  aucoeaaion  of  John  Armstrong,  who  ia 
aUeged  to  have  been  aecurity  on  a  bond  given  by  one  J.  G.  Camp- 
bell, aa  aecretary  and  treaaurer  of  the  Canal  and  Claiborne  Streeta 
Bailroad  Company.  Ab  there  ia  no  aum  fixed  in  the  penal  elauae 
of  the  bond,  the  inatrument  containa  no  written  promiae  on  the 
part  of  Armstrong  to  pay  any  particular  amount.  Therefore  hia 
aucoeaaion  ia  not  liable  on  the  bond.  Aa  no  amount  ia  fixed  in 
aaid  bond,  there  ia  no  evidence  that  the  partiea  ever  came  to  an 
agreement  aa  to  the  extent  of  the  obligation  of  Armstrong.  The 
contract  waa  incomplete. 

Aaanming  that  the  signing  and  delivery  of  the  instrument  authorized 
.  or  implied  authority  granted  to  the  holder  to  fill  in  the  amount — 

which  this  court  does  not  admit — the  death  of  Armatrong  revoked 

the  mandate  and  no  aum  has  been  filled  in. 
ft  has  frequently  been  held  that  omiaaiona  in  filling  judicial  bbhda 
49 
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are  supplied  by  the  law.  Bat  in  the  case  at  bar  the  bond  is  in  no 
senae  judicial.  It  is  an  ordinary  conventional  bond  given  by  an. 
officer  of  a  corporation  for  the  faithfol  performance  of  his  daties, 
and  as  the  surety  promised  to  pay  no  specific  sum,  there  is  no 
obligation  for  this  court  to  enforce. 
Oanal  and  Olaibome  Streets  Bailroad  0<mpa/n/y  v.  8uoeee$ion  of 
John  Armstrong,  433. 

8.  It  seema  settled  by  our  jurisprudence  that  where  no  law  authorises 
the  execution  of  a  judicial  bond,  no  force  can  be  given  to  it.  The 
order  of  the  judge  authoriziog  the  intervenors  in  this  case  to 
release  property  under  sequestration  by  executing  a  bond,  gives  no 
validity  to  the  bond,  because  there  is  no  law  authorizing  interven- 
ors to  release  property  under  sequestration  by  furnishing  bond. 

I  Annie  Alextmder  and  Susbcmd  v.  B,  SUkemagle  et  dL,  557. 

9.  The  relator  is  the  holder,  for  various  persons,  of  bonds  known  aa 
fche  Levee  Bonds,  and  of  other  bonds  issued  for  ''paying  certain 
debts"  under  the  act  of  fifteenth  of  February,  1866.  He  prays  for 
a  mandamus  compelling  the  board  of  liquidators  to  fund  his  bonds. 
Critically  considered,  he  rests  his  rights  so  to  do  upon  the  sole 
ground  that  the  act  of  the  Legislature,  No.  11,  of  the  session  of 
1875,  is  unconstitutional.  The  issue  is  made  up  by  the  answer  of 
the  board,  as  well  as  of  the  State,  which  denies  the  validity  and 
legality  of  the  bonds.  That  issue  is,  whether  the  act  No.  11,  acts 
of  1875.  conflicts  with  the  amendment  to  the  constitution  adopted 
in  1874,  and  the  act  No.  3,  of  the  acts  of  1874,  which  this  amend- 
ment was  intended  to  make  irrepealable  and  unalterable  by  a 
subsequent  Ijegislature. 

All  holders  of  bonds  issued  by  the  board  under  the  act  of  1874  are 
protected  in  their  rights.  The  Legislature  can  pass  no  law  affect- 
ing their  validity;  for  this  would  be  impairing  a  contract  already 
consummated. 

But  the  relator  has  made  no  contract  with  the  State  under  this  act. 
His  bonds  are  not  bonds  issued  under  this  statute.  He  asks  that 
bonds  be  given  him  in  exchange  for  those  he  holds. 

There  is  nothing  unconstitutional  in  an  act  of  the  Legislature  which, 
gives  to  the  citizens  of  the  State  the  right  to  see  that  no  claim  set 
up  against  it  shall  be  passed  until  the  validity  thereof  is  ascer- 
tained. There  is  no  violation  of  any  contract  with  the  relator  by 
the  act  in  question,  because,  at  the  time  the  act  was  passed,  no  con- 
tract existed  under  the  act  of  1874  between  him  and  the  State. 
The  bonds  he  holds  now  are  in  the  same  condition  that  they  ware 
prior  to  the  passage  of  either  of  the  ftots  now  under  consideiatioiu 
•   The  act  No.  11  of  the  acts  passed  at  the  extrasessioB  of  the  Legisb^ 
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tare  of  1875  and  approved  on  the  seventeenth  May  of  the  same 
year  does  not  oonflict  with  the  amendment  to  the  constitotion 
adopted  in  1874,  and  is  therefore  constitutional. 

The  levee  bonds  in  the  possession  of  the  relator  are  valid  obligations 
against  the  State,  and  shoold  be  funded. 

In  so  far  as  relates  to  the  bonds  alleged  to  have  been  issned  under 
the  statute  approved  February  15,  1066,  the  application  of  the 
relator  to  have  them  funded  must  be  dismissed  on  account  of  a 
discrepancy  in  the  proof  of  their  issuance  which  can  not  be  sup- 
plied. 
State  ex  rel.  Osear  J.  Faraiall  v.  The  Board  of  lAquidaUanf  577. 
10.  This  is  a  proceeding  by  mandamus  to  compel  the  Board  of  Liqui- 
dators to  fund  a  certain  promissory  note  for  two  hundred  thousand 
dollars  with  eight  per  cent,  interest  made  by  the  Governor  of  the 
State  on  the  twenty-seventh  of  February,  1872,  and  secured  by  a 
pledge  of  forty  warrants  of  five  thousand  dollars  each,  subject  to  a 
credit  of  $120,000,  amount  of  bonds  received  in  exchange  for  said, 
warrants  under  act  No.  3  of  1874,  known  as  the  "Funding  Act." 

The  law  does  not  make  it  the  duty  of  the  liquidators  to  exchange 
the  bonds  authorized,  by  act  No.  3  of  1874  for  anything  but  the  bonds 
of  the  State  and  certain  warrants  specified  in  section  3. 

Section  3  of  said  act  is  the  only  part  thereof  that  confers  authority 
to  make  such  exchange,  and  it  designates  only  "ail  valid  outstand- 
ing bonds  of-  the  State  and  valid  warrants  drawn  previous  to  the 
passage  of  this  act  by  the  respective  auditors,  except  warrants 
issued  in  payment  of  the  constitutional  officers  of  the  State,  at  the 
rate  of  sixty  cents  in  consolidated  bonds  for  one  dollar  in  out- 
standing bonds  and  all  valid  warrants." 

The  words  "bonds  and  warrants"  are  here  repeated  to  leave  no  doubt 
as  to  the  object  of  the  law,  and  the  proviso  which  immediately 
follows  declares:  "That  the  holder  of  any  bond  or  warrant  rejected 
by  a  majority  of  said  board  may  apply  by  petition  to  the  proper 
court  for  relief,  and  if  final  judgment  shall  be  rendered  in  his  favor 
against  said  board,  it  shall  be  the  duty  of  said  board  to  fund  his 
said  claim  in  bonds  at  the  rate  provided  for  b^  this  act."  There- 
fore only  the  holders  of  outstanding  bonds  and  valid  warrants  can 
appeal  to  the  courts  for  relief. 

Lest  there  should  be  any  doubt,  section  five  declares  ''that  the  con- 
solidated bonds  herein  authorized  shall  be  held  and  used  by  said 
Board  of  Liquidators  only  for  the  purpose  of  exchange  as  afore- 
said"— ^that  is,  for  the  outstanding  bonds  and  valid  warrants. 

The  celator  having  voluntarily  accepted  the  terms  of  the  law  and 

f  taken  sixty  per  cent,  of  its  whole  claim  against  the  State  by  fund- 
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ing  the  warrants  held  by  it,  the  parpoae  of  the  act  as  to  said  debt 
has  been  attained,  and  the  whole  and  only  debt  of  the  State 
dae  to  the  relator  in  this  transaction  has  been  funded^  and  the  in- 
debtedness of  the  State,  pro  tanto,  has  been  reduced  and  restricted 
according  to  the  intent  and  object  of  the  act. 
State  ex  rel,  Oitigens^  Bank  of  Louieiana  ▼.  Board  of  lAgmia-' 

torSf  660. 
Seb  Appeal,  No.  Q&-^8taie  ex  rel,  lemple  S.  Ooone  v.  Jndge  of  the 

Superior  BUtriot  Oourtf234, 
Surety,  No.  6 — New  Orleans,  Mobile  and  Chattanooga  Baihwtd 
Company  v.  Bugan,  465. 

BBOKESS. 

See  Obligatioks  and  Liabilities,  No.  17 — Todd  v.  Bourkef  385. 

CARRIERS. 

1.  The  act  of  the  Legislatare  of  Louisiana,  No.  38  of  the  session  of 
1869|  is  not  in  conflict  with  article  1,  secdon  8,  of  the  constitution 
of  the  United  States,  nor  is  it  in  conflict  with  article  14,  section  1, 
of  said  constitution.  Act  No.  3d  does  not  undertake  to  regulate 
commerce.  The  first  section  of  act  38  forbids  those  engaged  in  the 
business  of  common  carriers  of  passengers  from  discriminating 
against  the  passengers  on  account  of  race  and  color.  That  is  the 
substance  of  the  section  so  far  as  applicable  to  this  case.  It  was 
enacted  solely  to  protect  the  newly  enfranchised  citizens  of  the 
United  States  within  the  limits  of  Louisiana,  from  the  efifects  of 
prejudice  against  them.  It  was  not  in  any  manner  to  affect  the 
commercial  interests  of  any  State  or  foreign  nation,  or  of  the  citi- 
zens thereof. 
The  above  mentioned  act,  No.  38  of  the  session  of  1869,  does  not 
yiolate  section  1  of  article  14  of  the  constitution  of  the  United 
States.  No  one  is  deprived  of  life,  liberty,  or  property,  without 
due  process  of  law  by  said  statute.  The.  position  that,  because 
one's  property  can  not  be  taken  without  due  process  of  law,  there- 
fore  a  common  carrier  can  conduct  his  business  as  he  pleases, 
without  reference  to  the  rights  of  the  public,  is  so  illogical  that  it 
is  only  necessary  to  state  it  to  expose  its  fallacy. 
In  truth  the  right,  of  the  plaintiff  to  sue  the  defendant  for  damages 
would  be  the  same,  whether  act  No.  38  existed  or  not.  But  the 
act  is  in  perfect  accordance  with  the  constitution  of  the  United 
States. 

That  the  common  carrier  may  make  reasonable  rules  and  regulations 
for  the  government  of  the  passengers  on  board  his  boat  or  vessel 
is  admitted,  but  it  can  not  be  pretended  that  a  regulation,  wbich 
is  founded  on  prejudice  and  which  is  in  violation  of  law  is'reason- 
able.  Mrs,  Josephine  Beeuir  v.  John  Q,  Benson^  1. 
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2.  The  rale  seems  to  be  generally  adopted  and  sanotioDed,  that  in 
order  to  reiser  the  carrier  liable  for  losses  of  baggage  or  goods 
shipped  as  fireighti  they  mast  be  delivered  and  entrasted  to  the 
earner;  and  in  regard  to  baggage  the  liability  of  the  carrier  does 
not  extend  beyond  the  valae  of  reasonable  articles  of  apparel  or 
eonvenienoe  according  to  the  passenger's  condition  in  life  and  the 
joarney  andertaken  by  him,  and  for  sach  som  as  might  be  deemed 
necessary  for  his  expenses. 

Mrs*  EUen  Ymaga  Del  VaUe  and  Euahaad  v.  Steamboat  Biehmond 
and  Owners^  90. 

3.  Passengers  have  the  right  to  require  to  be  set  on  shore  safely  while 
disembarkingi  and  they  are  not  snbjected  to  the  hard  lot  of  encoan- 
tering  dangers  gotten  ap  by  those  whose  basiness  it  is  to  provide 
lor  their  safety  in  leaving  the  boat  There  shoald  be  no  necessity 
existing  for  them  to  look  oat,  or  to  jamp  from  one  stage  to  another 
in  order  to  save|life  or  limb. 

Common  carriers  are  boand  to  carry  their  passengers  safely  and 
securely,  and  to  use  the  utmost  care  and  skill  in  the  performatfce 
of  these  duties^  and,  of  coursci  they  are  responsible  for  any  even 
the  slightest  neglect. 
The  burden  of  proof  is  on  the  defendants  to  establish  that  there  has 
been  no  disregard  whatever  of  their  duties,  and  that  the  damage 
has  resulted  from  a  cause  which  human  care  and  foresight  could 
not  prevent. 
Laurent  JuUen  v/  Cktptain  and  Owners  of  Bteamer  Wade  ffamp^ 
ton,  377. 
CITATION. 

Sbb  Attaohmbnt,  No.  1 — Wooldridge  v,  Monteuse,  79. 

Seb  Garnishhbnt  and  Qarnishebs,  No.  4— Difpierm  v.  HalU- 

say,  132. 
Sbb  Practiob,  No.  10 — Anderson  v.  Amette  et  als ,  237. 
8bb  Bakkruptot,  No.  2 — Alter  v.  Nelson  db  Oo»,  242. 
Sbb  Judgmbkt,  No.  S—Iscmo  F,  BiUy  v.  Heirs  of  E.  M.  EiUy^ 

248. 
Sbb  Jubgmbvt,  No.  6 — Alter  v.  JfcOifI2wi,'251. 
Sbb  Jdrisdiction,  No.  12 — Sueeession  of  William  Bohh,  344. 
Sbb  Frbscription,  No.  7 — Nicholson  d  Oo.  v.  Jennings,  432. 
CHECKS  ON  BANKS. 
1.  The  check,  the  amount  of  which  plaintiff,  in  her  capacity  of  testa- 
mentary executrix,  seeks  to  recover  as  having  been  embezzled  by 
one  of  the  defendants,  Mrs.  Risley,  was  not  of  Hampton  Elliott, 
whose  succession  she  represents,  but  was  a  check  drawn  by  Brit-' 
ton  and  Kountz  to  the  order  of  said  EUiott.    The  moment  Elliott 
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indorsed  it  and  handed  it  to  Mrs.  Risleyi  hia  property  in  it  oeased. 
It  was  not  his  money  which  the  bank  paid  when  it  paid  the  check 
after  his  death.    It  was  Britton  and  Konnts's  money.    The  'bank 
paid  nnder  instructions  from  them  and  not  ander  any  mandate 
from  Elliott. 
A  check  is  not  an  obligation.    It  is  an  unconditional  order  to  pay. 
It,  in  fact,  represents  money,  and  to  aU  practical  intents  is  money. 
When,  therefore^  Elliott  gave  the  check  in  question,  indorsed  by 
him,  to  Mrs.  Risley,  it  was  money  which  he  g^ye  her,  and  which 
she  reduced  to  her  possession  when  she  took  it. 
Mrs.  Virginia  0.  Burke,  Tuiammtary  Hxeoutrix^  y.  Mr$.  Olafi$9a 
Bishop,  and  Mrs.  Bisl&y,  465, 
CHARTER  PARTY. 

1.  This  is  a  suit  to  recover  the  penalties  stipulated  in  two  charter 
parties,  for  the  violation  thereofj  in  relation  to  voyi^s  to  be  made 
by  two  different  vessels. 

The  putting  in  default  was  suflElcient  as  to  one  of  the  vessels,  bat 

'  there  is  no  proof  that  either  of  the  modes  for  putting  in  de&ult 

pointed  out  in  article  1911,  R.  C.  C.  No.  2,  was  observed  in  relation 

to  the  ottier  vessel,  until  the  day  the  contract  expired,  when  it  was 

impossible  for  the  vessel  to  execute  her  voyage  on,  or  previous  to, 

that  day.    The  defendants  are  therefore  liable  jointly  and  in  9olido^ 

as  they  bound  themselves,  only  for  the  infraction  of  the  contract 

as  to  one  of  fhe  vessels. 

-  Henry  Eden  v.  F.  Lemasudre  et  ob.,  176. 

2.  The  charterer  when  he  has  complete  control  of  the  vessel,  as  in 
this  case,  is  pro  hoe  vioe  owner,  as  to  parties  dealing  with  him  in 
such  capacity,  but  he  is  not  such  in  a  contest  with  the  actual  own- 
ers for  the  value  of  the  vessel  and  on  the  terms  of  the  charter 
party.  In  such  contest  the  burden  is  on  the  owners  to  prove  the 
negligence  of  the  charterer. 

The  authorities  relied  on  in  this  instance  by  plaintiffs  refer  to  the 
responsibility  of  owners  as  common  carriers«  and  most  of  them  are 
based  on  the  act  of  Congress  declaring  the  fiict  of  explosion  to  be 
full  prima  fade  evidence  of  negligence  on  the  part  of  the  defend- 
ant; while  this  is  an  action  by  the  owners  against  their  lessee  for 
the  value  of  the  property  hired  by  them  to  the  latter.    The  evi- 
dence on  this  occasion  does  not  show  that  the  defendant  as  leasee 
violated  the  obligations  imposed  upon  him  by  article  2710  R.  C.  C. 
Oeorge  B.  WiUdneon  and  Frcmk  Behan  v.  Joseph  JDalferes  and 
Joshua  M,  Johnston  et  als.,  379. 
CLERK'S  FEES. 

Sbb  Offices  and  Officers,  No.  Q^Fitt^triek  v.  Oity  of  2few 
Orleans,  457. 
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COMMUNITY. 

1.  After  the  deoeaae  of  his  wife,  the  plaintiffi  administrator  of  com- 
mnnity  propert^j  gave  to  A.  Ledoax  his  note  for  a  oommonity 
debt,  and  mortgaged  a  traet  of  land  belonging  to  the  estate  to 
secnre  its  payment.  The  exeontrix  of  A.  Ledonx  obtained  judg- 
ment, issned  execution,  and  caused  a  seizure  to  be  made.  The 
plaintiff,  as  administrator,  enjoins  the  sale.  The  record  shows 
that  the  estate  has  not  been  settled  up;  there  are  debts  outstand- 
ing against  it  besides  the  one  for  which  the  administrator  gave  his 
note.  Under  such  circumstances,  the  seizing  creditor  could  expect 
only  to  be  paid  concurrently  with  other  creditors  of  the  estate  in 

the  due  course  of  administration.    His  proceedings  are  illegal  and 
irregular. 
Lavel  Ledoux,   Administratar,   y.    J.    B,   Br$aux,    Sheriff,  ei 
ah,,  190. 

2.  The  assets  shown  as  composing  the  separate  succession  of  Mrs. 
Clark  being  her  separate  property,  distinct  from  the  assets  of  the 
succession  of  her  husband,  the  opponent  can  not  claim  payment 
out  of  these  assets  for  his  debt,  which  is  a  community  debt  due  by 
the  community  estate. 

Suoceasiona  of  George  and  Frances  Clark — On  opposition  to  the 
account  of  the  JEJxecutrix,  269. 

3.  By  the  marriage  contract  of  plaintiff  with  her  husband,  the  com- 
munity was  modified  so  as  to  exclude  the  Blackwater  plantation 
an4  its  fruits  from  the  community.  This  was  permitted  by  article 
2421  C.  C.  The  cotton  seized  was  raised  on  the  plantation,  and 
the  horses  also  seized  were  by  destination  a  part  of  the  Blackwater 
plantation.  Hence  the  injunction  was  lawfully  taken  and  must  be 
perpetuated. 

Mrs.  A.  M,  Barrow  et  ah  y.  J.  H.  Stevens,  Sheriff,  et  als.,  343. 

4.  This  is  a  suit  in  injunction  prohibiting  defendant  from  suing  plain- 
tiff, or  foreclosing  his  mortgage  as  yendor,  and  praying  for  the 
rescission  of  the  sale  of  a  tract  of  land,  on  the  ground  of  defectiye 

title. 
The  plaintiff  has  failed  to  set  forth  a  cause  of  action  in  her  petition. 
It  has  been  settled  that  the  suryiying  husband,  the  head  of  the 
community,  may  sell  community  property  after  the  death  of  his 
wife.  The  title  of  the  property,  in  this  instance,  stands  in  the 
defendant's  name  on  the  records  of  the  parish  where  the  property 
is  situated,  and  he  ib  personally  bound  for  the  debts  of  the  commu- 
nity. Besides,  plaintiff  is  not  disturbed  in  her  possession,  or  threat- 
ened with  eyiction. 

JitUa  WiUiams  and  Eushand  y.  J.  W.  FuMer,  634. 

See  Succession,  No.  5 — Smith  d  McKemia  y.  Charles,  503. 
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COMPENSATION. 

1.  The  daties  of  the  defesdant,  while  acting  in  his  offidal  capacity  of 
wharfinger,  were  fixed  by  law.  Compensation  is  an  equitable 
remedy,  and  never  takes  place  when  it  wonld  be  against  good  con- 
science. This  case  is  similar  to  the  case  of  City  of  New  Orleans 
V.  Finnerty  et  a1.,  previously  decided,  and  most  be  controlled  by 
the  principles  therein  announced. 

Oity  of  New  OrUans  v.  ^'.  F.  Fassmicm  et  ah.^  650. 

2.  Compensation  takes  place  between  individaals  when  the  debts  dae 
by  the  respective  parties  are  eqaally  due  and  demandable,  and 
where  the  character  of  the  debt  is  the  same.  It  can  not  be  opposed 
by  a  fiduciary  acting  in  the  line  of  his  duty. 

There  is  no  such  thing  as  compensating  a  debt  due  by  an  agent  for 
moneys  collected  by  him  in  the  performanee  of  his  duties,  by  a 

,  debt  due  by  the  principal  to  said  agent. 

No  officer  of  a  government.  State  or  municipal,  is  empowered  to  pay 
himself  his  salary  or  plead  in  compensatioo  a  demand  made  against 
him  for  moneys  collected  by  him  in  his  official  capacity,  by  an 
amount  due  him  on  account  of  his  salary.  His  duty  is  to  discharge 
the  obligations  of  his  office  according  to  the  terms  of  his  accept- 
ance thereof,  and  to  get  his  pay  as  other  officers  get  theirs*  In 
other  words,  he  can  not  pay  himself. 

The  Administrator  of  Commerce  for  the  city  of  New  Orleans  had  no 
power  to  authorize  the  defendant,  a  wharfinger  for  the  second  dis- 
trict of  said  city,  to  retain  a -sufficient  sum  out  of  the  moneys 
collected  by  him  to  pay  his  salary  and  also  other  employes  in  the 
office,  and  expenses  of  office.  That  the  same  thing  has  been  done 
in  other  instances  is  no  justification.  Custom' can  not  supersede 
the  law  in  such  cases.    If  it  be  a  custom,  it  is  a  vicious  one. 

aty  of  New  Orleans  v.  Martin  Finnerty,  681. 
CONTRACT. 

1.  Where  the  terms  of  the  contract  for  building  were,  that  "no  extra 
was  to  be  admitted  or  allowed  for,  unless  executed  under  written 
authority,  and  all  omissions,  additions  or  alterations  should  be 
estimated  for,  and  the  value  thereof  agreed  upon  by  the  snperin- 
intendent,  and  added  to  or  deducted  from  the  contract  sum,  as  the 
case  maybe,  by  an  indorsement,  or  no  allowance  for  the  same  shall 
be  made  by  the  other  party." 

Held — That  certain  items  of  extra  work  claimed  by  plaintiff,  conld 
not  be  proved  by  parol  evidence  under  the  contract,  and  second, 
because  they  were  outside  of  the  contract,  in  no  manner  coDDected 
with  the  specifications  in  the  contract,  and  contrary  to  the  allega- 
tions in  the  petition.  John  Page  v.  NiohoUon  dt  Co,,  116. 
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2.  The  difflcnlty  in  this  case  ariseB  from  the  loss  of  a  connter  letter 
or  private  agreement  ezisting  between  the  plaintifib  and  defendant, 
or  rather  from  their  disagreement  in  regard  to  the  eontents  thereof. 
The  hills  of  exoeptions  as  to  the  parol  proof  of  the  contents  of  the 
eoanter  letter  or  written  agreement  between  the  litigants  herein 
were  not  well  taken,  a  soffloient  fonndation  having  been  laid  to 
anthorize  the  admission  of  secondary  evidence. 

An  nnreasonable  contract  is  not  to  be  supposed  probable*  It  is  not 
to  be  presumed  that  plaintiffs,  who  were  merchants  and  business 
men,  would  have  consented  to  advance  large  sums  of  money  to 
cultivate  a  plantation  for  defendant's  benefit,  and  themselves  incur 
all  the  risks  and  losses  attending  the  enterprise  if  not  successful. 

Faynedt  Harrison  v.  Mrs.  H.  A.  Staekhou$€,  185. 

3.  In  this  suit,  instituted  by  plaintiff,  the  nullity  of  the  proceedings 
of  defendant  in  Iberville  against  plaintiff,  is  set  up  on  the  ground 
that  plaintiff  was  an  absentee,  was  not  dted  and  had  no  knowledge 
of  the  suit  brought  against  him  there.  Whether  the  proceedings 
in  Iberville  were  regular  or  not  is  immaterial,  inasmuch  as  plain- 
tiff makes  at  the  domicile  of  defendant  the  issue  of  the  validity  of 
tiie  sale  by  defendant  to  him  and  prays  judgment  decreeing  him 
to  be  the  owner  of  the  object  sold. 

The  mules,  which  are  the  subject  of  this  controversy,  having  been 
sold  to  plaintiff  npoA  his  promise  to  pay  for  them  by  a  note  well 
indorsed,  payable  at  one  year  from  date,  bearing  interest  and  being 
equivalent  to  cash,  and  after  the  shipping  of  the  mules  by  the 
vendor  according  to  the  directions  of  the  plaintiff,  the  latter  hav- 
ing delivered  to  said  vendor  a  note,  both  the  drawer  and  indorser 
of  which  were  insolvent  at  the  time,  thus  making  said  note  utterly 
worthless  to  the  kDowledge  of  plaintiff,  the  consideration  of  the 
contract  fails  and  the  sale  must  be  annulled  and  set  aside. 

John  Chaaiant  v.  Joseph  Elliott,  322. 

4*  There  was  a  total  failure  on  the  part  of  defendant  to  deliver  at 
Havana,  island  of  Cuba,  certain  articles  contracted  for.  The  inter- 
ference of  the  military  power  of  the  government  at  the  time  has 
relieved  him  from  the  stipulated  penalty  in  case  of  failure,  but  he 
must  return  the  portion  of  the  price  received  by  him  for  the  arti- 
cles not  delivered.  J,  Denny  v.  H.  SimonSj  438. 

Sbb  Bond,  No.  7 — Oanal  and  Claiborne  streets  BaUroad  Company 
V.  Sueoession  of  Armstrong,  433. 

COBPORATioN,  No.  4 — City  of  Shreveport  v.  Jfary  M,  Waphs  and 
Enshand,  636. 
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CONSTITUTION. 

1.  The  act  of  the  Legislatnre  of  LoniBiana,  No.  38  of  the  aeBsion  of 
1869,  is  not  in  conflict  with  article  1,  section  8,  of  the  eonstitotioii 

.  of  the  United  States,  nor  is  it  in  conflict  with  article  14,  section  1, 
of  said  constitution.  Act  No.  38  does  not  andertake  to  regulate 
commerce.  The  first  section  of  act  38  forbids  those  engaged  in 
the  business  of  common  carriers  of  passengers  from  discriminating 
against  the  passengers  on  account  of  race  and  color.  That  is  the 
substance  of  the  section-  so  far  as  applicable  to  this  case.  It  was 
enacted  solely  to  protect  the  newly  enfranchised  oiticens  of  the 
United  States  within  the  limits  of  Louisiana,  from  the  eifeots  of 
prejudice  against  them.  It  was  not  in  any  manner  to  affect  the 
commercial  interests  of  any  State  or  foreign  nation,  or  of  the 
citizens  thereof. 

The  above  mentioned  act,  No.  38  of  the  session  of  1869,  does  not 
Tiolate  section  1  of  article  14  of  the  constitution  of  the  United 
States.  No  one  is  depriyed  of  life,  liberty,  or  property  without 
due  process  of  law  by  said  statute.  The  position  that,  because 
one's  property  can  not  be  taken  without  due  process  of  law,  there- 
fore a  common  carrier  can  conduct  his  business  as  he  pleases,  with- 
out reference  to  the  rights  of  the  public,  is  so  illogical  that  it  is 
only  necessary  to  state  it  to  expose  its  fallacy. 

In  truth  the  right  of  the  plaintiff  to  sue  the  defendant  for  damages 
would  be  the  same,  whether  act  No.  38  .existed  or  not.  But  the 
act  is  in  perfect  accordance  with  the  constitution  of  the  United 
States. 

That  the  common  carrier  may  make  reasonable  rules  and  regula- 
tions for  the  government  of  the  passengers  on  board  his  boat  or 
vessel  is  admitted,  but  it  can  not  be  pretended  that  a  regulation, 
which  is  founded  on  prejudice  and  which  is  in  violation  of  law  is 
reasonable.  Mrs.  Josephine  Deeuir  v.  John  G,  Benson^  1. 

2.  The  second  article  of  the  city  ordinance  to  regulate  the  levee  dues 
and  wharfage  on  ships  and  vessels  arriving  from  sea,  and  on  steam- 
boats, flatboats,  etc.,  arriving  at  the  port  of  New  Orleans,  ap- 
proved February  11,  1853,  which  provides,  "that  from  and  after 
the  first  of  January,  1855,  the  levee  dues  on  all  steamboats  which 
shall  moor  or  land  in  any  part  of  the  port  of  New  Orleans  shall  be 
fixed  as  stated  in  said  ordinance,"  is  not  in  conflict  with  the  pro- 
visions of  the  constitution  of  the  United  States. 

J.  W.  Oannon  v.  City  of  New  Orleans,  16. 

3.  Under  a  title  to  make  appropriations  for  the  general  and  current 
expenses  for  the  year  ending  thirty -first  of  December,  1874,  an 
appropriation  for  an  expense  or  debt  incurred  prior  to  that  time 
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can  not  be  made,  becaase  the  object  is  not  expressed  in  the  title, 
as  required  by  article  114  of  the  constitution. 

Besides,*  the  claim  of  plaintiff  can  not  be  enforced,  becaase  at  the 
time  it  was  incurred,  the  total  debt  of  the  State  exceeded  the  limit 
fixed  in  the  amendment  of  the  constitution. 
State  ex  rel.  Wm.  W.  Ham  v.  OharUs  OUnion,  Auditor— Btaie  Qf 
Lotiieianaf  Intervener,  40. 
4.  The  franchise  of  the  plaintiff  is  property,  and  it  has  been  injured 
in  the  enjoyment  thereof  by  the  claims  and  pretensions  of  the  de- 
fendant, founded  on' a  statute  alleged  to  be  unconstitutional  and 
Toid.    It  is  true^  the  right  of  the  plaintiff  to  make  and  vend  gas 
will  begin  on  the  first  of  April,  1875,  but  the  right  to  sell  shares  of 
its  capital  stock,  to  the  amount  of  three  millions'  of  dollars  and 
the  duty  to  erect  works,  buildings,  machines,  lay  gas  pipes,  and 
prepare  every  thing  necessary  to  begin  the  enterprise  or  business, 
vested  the  moment  the  corporation  began. 

A  void  title  set  up  to  defeat  plaintiff's  right  to  prepare  for  their  busi- 
ness, invades  their  charter  as  effectually  as  if  set  up  to  obstruct 
the  business  after  it  had  begun. 

This  is  not  an  action  of  damages  under  article  2315  of  the  Revised 
Code.  The  plaintiff  has  shown  an  injury,  and  if  there  is  no  ex- 
press law  giving  a  remedy,  it  can  appeal  to  the  equity  powers  of 
the  court  for  redress.  Revised  Code,  article  21.  The  exception  to 
the  petition  of  plaintiffs  on  the  ground  that  it  discloses  no  ground 
of  action  can  not  be  maintained. 
Orescent  (Hty  OtuUght  Oon^xmy  v.  New  Orleans  OaaUght  Oam- 
pany,  138. 

The  purpose  to  extend  the  charter  of  the  New  Orleans  Gaslight 
Company  for  twenty  years  from  the  first  pf  April,  1875,  is  no  more 
disclosed  in  the  title  of  the  act,  entitled  "An  Act  to  extend  the 
area  of  gas  lighting  in  the  city  of  New  Orleans  and  to  reduce  the 
price  now  paid  by  consumers,"  than  the  purpose  to  create  a  new 
corporation  for  making  and  vending  gas  is  indicated  therein.  The 
prolonging  of  defendant's  corporation  for  twenty  years  virtually 
gives  a  new  charter  for  that  period.  Moreover,  the  title  is  decep- 
tive and  calculated  to  mislead  the  mind  from  the  true  object  of 
the  statute.  Hence,  the  statute  is  repugnant  to  article  1 1 5  of  the 
constitution  of  1852  then  in  force  and  is  therefore  void. 

Nothing  but  a  valid  statute  of  the  State  could  confer  the  grant  ex- 
tending the  charter  of  the  defendant  until  1895,  and  the  act  of 
March  1, 1860,  which  had  that  obfect  in  view,  being  unconstitu- 
tional,  was  utterly  void  from  the  beginning. 

The  act  incorporating  the  plaintiff's  company,  conferring  on  it  the 
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aole  and  exolosive  right  to  make  and  yend  iUominating  gas  in 
the  city  of  New  Orleans  for  fifty  years  fcom  the  first  of  April, 
1875y  is  not  repugnant  to  article  114  of  the  oonstitation  of  1868 
then  in  force,  requiring  the  object  or  objects  of  every  law  to  be 
embraced  in  the  title.    The  object  of  the  act,  as  stated  in  the  title 

^  was :  '^  to  incorporate  the  Crescent  City  Gaslight  Company."  To 
incorporate  a  company  is  to  create  it  with  certain  powers  and 
privileges.  These  powers  and  privileges  need  not  be  detailed. 
The  title  of  tlie  act  disclosed  the  creation  of  a  gaslight  company. 
This  was  sufficient  to  cover  the  monopoly  or  exclusive  privilege  to 
make  and  vend  gas. 

An  exclusive  privilege  or  monopoly,  can  be  granted  under  the  usual 
title  to  incorporate  a  company.  The  gprant  of  the  monopoly  com- 
plained of  in  this  case  does  not  violate  the  eonstiution,  and  is 
valid.  Ihidj  138. 

The  State,  intervening,  not  to  set  up  some  separate  right  of  4ts  own, 
but  solely  for  the  purpose  of  upholding  the  rights  of  the  plaintiiF 
against  the  defendant,  in  regard  to  a  franchise  granted  by  itself, 
has  no  interest  whatever  in  the  controversy,  and  the  court  below 
did  not  err  in  dismissing  the  intervention. 

In  regard  to  the  intervention  of  the  city  of  New  Orleans,  the  right 
reserved  by  the  State  for  it  to  become  the  purchaser  of  the  gas 
works,  fixtures,  etc.,  at  the  expiration  of  the  charter  of  the  de- 
fendant, was  not  such  a  vested  right  that  the  State  could  not  with- 
draw or  recall,  without  pontravening  that  provision  of  the  consti- 
tution of  the  United  States  prohibiting  a  State  from  impairing  the 
obligations  of  a  contract. 

Even  conceding  that  the  authority  given  to  the  city,  if  she  saw  fit, 
at  the  expiration  of  the  defendant's  charter,  to  purchase  the  gas 
works,  by  implication  conferred  authority  to  operate  said  works, 
the  State  had  the  right  to  recall  or  withdraw  the  authority,  as  it 
did  in  the  act  of  1870,  before  the  time  for  using  the  authority 
arrived,  and  the  grant  of  the  right  and  exclusive  privilege  to 
plaintiff  to  make  and  vend  gas,  is  utterly  repugnant  to  the  right 
of  any  other  person  or  corporation  to  make  and  vend  gas  in  New 
Orleans.  This  grant  by  implication  revokes  or  recalls  any  pre- 
vious authority  given  the  city  to  buy  the  gas  works  of  defendant 
on  the  first  of  April,  1875.  This  is  violating  no*  contract  pro- 
tected by  the  constitution  of  the  United  States.  The  intervention 
of  the  city  can  not  be  maintained.  idid,  183. 

5.  It  has  been  decided  by  this  court  that  the  express  grant  of  an- 
thority  in  article  118  of  the  constitution,  to  exempt  from  taxation 
property  actually  used  for  choroh,  school,  or  charitable  pnrpoiOBy 
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by  implioatioD  prohibits  the  General  AMembly  from  exempting 
property  not  aetnally  used  for  saeh  purposes. 
The  exemption  from  taxation  of  property  used  for  certain  purposes, 
expressly  granted  in  the  constitution ,  or  in  a  law  specially  author- 
ised by  the  constitution,  means  an  exemption  from  all  taxation, 
municipal  as  well  as  State.  It  means  a  complete,  and  not  a  par- 
tial exemption,  and  this  limitation  must  apply  to  the  power  of 
taxation  preyiously  delegated  to  the  municipal  corporations  of  the 

State. 

Mr,  and  Mrs,  Lefrane  y.  Oiiy  of  New  Orleans,  188. 

6.  The  only  objection  urged  by  plaintiff  to  the  sale  in  this  case  is 
that  the  price  was  paid  in  Confederate  money. 

There  are  three  grounds  fatal  to  the  objection  : 

Mrsi — The  contract  by  which  the  defendant  acquired  the  property 

in  1864  was  an  executed  judicial  sale^  which  is  protected  by  article 

149  of  the  constitution  of  1868. 
Second — The  plaintiff,  by  receiving  $350  of  the  proceeds  in  national 

currency,  being  the  estimated   value  of  the   Confederate  notes 

received  as  the  prioe>  ratified  the  sale. 
Third — The  plaintiff  can  not  keep  the  price  or  any  part  thereof,  and 

claim  the  thing  sold.       Sarah  S.  Tilsen  v.  Catharine  Same,  228. 

7.  The  joint  resolution  of  the  Legislature  upon  which  defendant  relies 
in  this  case  and  the  title  of  which  is:  '^  A  joint  resolution  in  rela- 
tion to  the  New  Orleans,  Mobile  and  Chattanooga  Railroad  Com- 
pany, a  corporation  of  the  State  of  Alabama,"  sufficiently  discloses 
the  object  of  the  resolution.    It  is  not  therefore  unconstitutional. 

The  city  of  New  Orlea/ns  v.  New  Orleans^  Mobile  and  Chattanooga 
Bailroad  Company,  414. 

8.  The  mayor  and  selectmen  of  the  town  of  Homer  could  not  do  any 
thing  which  they  were  not  authorized  to  do  by  the  statute  from 
which  they  derived  their  powers,  and  this  statute  expressly  pro- 
hibited them  from  imprisoning  any  person  for  any  period  beyond 
the  time  necessary  for  the  offender  to  become  sober,  or  until  he 
should  desist  from  violence.  Therefore  the  ordinance  which  ex- 
tends the  imprisonment  to  ten  days  is  illegal,  and  when  the  mayor 
sentenced  the  defendant  to  an  indefinite  imprisonment,  that  is, 
until  he  paid  a  certain  fine,  his  judgment  was  doubly  wrong,  for  it 
oondemned*under  an  illegal  ordinance,  and  went  much  farther  than 
the  ordinance  itself  permits. 

As  the  act  of  the  Legislature  under  which  the  ordinance  under  con- 
sideration was  enacted,  was  passed  in  1674,  its  constitutionality 
must  be  tested  by  the  constitntion  of  1868.  Constructing  together 
articles  73, 89, 94  of  that  constitntion,  it  fbllows  that  the  ordinance 
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nnder  which  this  action  is  brought,  is  illegal  and  onconstitational, 
so  far  as  it  permits  the  mayor  of  Homer  to  imprison  the  defendant 
as  he  did,  bat  not  so  far  as  it  allows  him  to  impose  the  fine  which 
he  fixed. 

Ihe  Mayor  cmd  SeUetmen  of  the  Town  of  Homer  y.  John  B, 

Blackhumj  544.         • 

9.  The  defendant  bank  having  been  incorporated  since  the  adoption 

of  the  constitution  of  1868,  there  is  no  contract  between  it  and  the 

State  under  previous  laws  on  the  exemption  from  taxation,  and 

there  is  no  conflict  with  the  constitution  in  levying  the  present 

tax. 

Oity  of  Neva  Orleans  v.  MeiropoUian  Loan,  Savings  and  PUdge 

Bank,  648 
See  Taxes  and  Tax  Collectors,  No.  4 — Oily  of  New  Orleans  y. 

Oazela/r,  156. 
See  Homestead,  No.  5 — WHUam  Doughty  v.  Sheriff  et  dls.,  355. 
See  Taxes  and  Tax  Collectors,  No.  10 — Oity  of  New  Or- 
leans V.  Bank  of  Lafayette,  376. 
See  Mortoage,  No.  S^-Mathilde  Morrison  v.  Citisfens*  Bank  et 

als.,  401. 
See  Markets,  No.  1 — Oity  of  New  Orleans  v.  James  Stafford,  417. 
See  Bonds,  No.  9— State  ex  rel»  Forstall  v.  Board  of  Ligvida- 

tors,  577. 
See  Offices  and  officers,  No.  13— -State  v.  Fete  PMU^s,  663/ 
AND  No.  U— State  v.  George  Fritss,  689. 
CORPORATIONS. 

1.  The  rule  seems  to  be  that  the  powers  of  all  corporations  are  lim- 
ited by  the  grants  in  their  charters  and  can  not  extend  beyond 
them.  But,  if  to  provide  for  the  relief  of  the  indigent,  who  ace 
unable  to  procure  for  themselves  the  needs  of  suffering  humanity, 
is  an  essential  part  of  municipal  government,  the  right  to  deter- 
mine the  means,  form  and  manner  of  extending  the  relief  acoovd- 
ing  to  the  exigencies  of  each  particular  case^  must  exist  also.  In 
this  case,  two  policemen,  who  had  been  severely  wounded  in  the 
discharge  of  their  duties  by  gun  shots,  and  who  were  poor  and  des- 
titute,  had  applied  to  the  City  CouDcil  for  assistance.  If  the  coun- 
cil had  power  to  provide  for  them  at  all,  it  surely  had  the  power 
to  provide  the  assistance  most  needed — ^that  of  the  services  of  a 
skillfal  surgeon,  Savmel  Logan  v.  Oity  of  New  OrleanSf  101  • 

2.  The  title  to  the  act  No.  7  of  the  extra  session  of  1870,  is  sufficiently 
expressive  of  its  objects  and  purposes  to  indieate  the  intentioa  of 
establishing  a  new  city  charter,  and,  as  a  consequenoei  the  prescrib- 
ing of  the  oity  limits  or  boundaries. 
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Cities  may  properly  be  extended  in  their  boundaries  as  need  or  con- 
yenience  may  require.  The  extension  of  their  boundaries  may,  as 
in  the  present  ease,  include  rural  districts,  the  condition  of  which 
is  very  materially  different  from  the  character  of  city  property. 

Taxation  must  be  equal  and  uniform,  but  the  ascertainment  of  the 
proper  standard  of  yaltiation  to  form  the  basis  of  taxation  is  well 
nigh  insurmountable.  It'  is  at  least  a  dififtculty  that  is  never  clearly 
and  satisfactorily  removed. 

The  principle  is  well  settled  and  the  doctrine  established,  that  a  Le- 
gislature may,  without  the  infringement  of  constitutional  rightst 
extend  the  boundaries  of  a  city  and  embrace  new  territory,  but 
that  it  is  without  power  to  authorize  the  city  to  levy  any  other  than 
a  uniform  and  equal  tax  on  all  property  alike. 

The  tax  in  dispute  in  this  case  has  been  imposed  since  the  city  charter 
of  1^70,  which  makes  it  the  duty  of  the  City  Council  to  lay  an  equal 

and  uniform  tax  upon  all  real  and  personal  property  in  said  city. 

A" 

From  these  well  settled  principles  and  the  law  applicable  to  thiscase, 
it  must  be  concluded  that  the  objections  urged  against  the  consti- 
tutionality and  legality  of  the  tax  in  question  are  untenable. 
Qxiy  of  New  OrUana  v.  Pierre  Oagelanrg  156. 

3.  The  municipal  corporations  of  this  State  are  permitted  to  subscribe 
for  stock  of  railway  companies  on  certain  conditions.  In  this 
instance,  no  ordinance  whatever,  in  compliance  with  these  condi- 
tions, was  passed  by  the  City  Council  of  Shreveport,  but,  on 
motion,  the  proposition  of  a  certain  railroad  company,  to  have  a 
vote  of  the  people  taken  for  a  subscription  to  the  stock  of  the 
company  to  the  amount  of  three  hundred  thousand  dollars,  was 
referred  to  the  Mayor  with  authority  to  order  an  election.  This 
could  not  be  done.  Therefore  the  acts  of  the  Mayor  in  the  matter 
were  unauthorized  and  illegal,  and  could  not  impose  any  duty  or 
obligation  on  the  ofScers  of  the  municipal  corporation. 

•'      8iaie  of  Louisiana  ex  rel.  W.  8.  Haven,  President,  etc.  v.  The  CHty 
of  Shreveport,  623. 

4.  The  contract  for  macadamizing  Commerce  street  in  the  oiiy  of 
Shreveport  was  awarded  to  the  undertaker  on  the  third  of  May^ 
1871,  and  the  assessment  to  pay  for  the  work  was  ordered  on  the 
eighth  of  that  month.  These  acts  were  done  under  the  authority 
conferred  by  the  act  of  the  Legislature  of  March  9,  1869. 

But  the  law  establishing  the  new  charter  of  the  city  of  Shreveport 
was  approved  by  the  Governor  on  the  twenty-seventh  of  April, 
1871,  and  went  into  effect  from  and  after  its  passage.  The  council 
deriving  its  powers  from  the  act  of  1869,  iA  virtue  of  the  constitu- 
tional provision  on  that  subject  recognized  by  the  2lBt  section  of 
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the  new  charter,  held  over  and  remained  in  office  nntil  the  organ- 
ization of  the  new  council  to  be  appointed  under  the  new  charter; 
but  it  was,  from  and  after  the  passage  of  the  act  of  twenty-seyenth 
April,  shorn  of  the  powers  it  previously  possessed  under  the  law 
of  1869.  From  and  after  the  passage  of  the  act  of  twenty .seyenth 
April,  1871,  it  could  only  exercise  the  powers  granted  under  that 
act,  and  these  did  not  authorize  the  contract  and  assessment  made 
in  May,  1871. 
Oity  of  Shrw^pori  y.  Mary  M.  Maiples—Oitif  of  Bhreveport  y.  F, 

P.  8tubb8--Oon8oUdatedy  696. 
See  PuiyiLEGE,  No.  4 — Oresomi  Oity  OaaUght  Company  y.  Hew 
Orleans  Gfaslight  Company^  138;  and  Nos.  9  and  10 — Sam 
Smith  <&  Oo,  y.  Oity  of  New  Orleane  et  ah,  286. 
See  Action,  No.  lO-^ohn  Wolf  y.  Oity  of  New  Orleane,  909 
See  Libel,  No.  3 — Benito  Vinas  y.  Merehante^  Mutual  Ineuranoe 

Company  of  New  OrleanSf  367. 
See  Firehen's  Charitable  Association,  No.  1 — Tevtonia  iis- 

sura^Me  Oompamy  y.  Thomas  O'Connor  etdle,^  371. 
See  Taxes  and  Tax  Collectors,  No.  11 — ff.  OaUey  y.  L, 

Guiohard,  396. 
See  Sales,  No.  15 — Edwards  y.  Fadrhanks  d  ^tZman,  449. 
See  Mortgage,  No.  11 — Consolidated  Association  of  iMFUmters 

of  Louisiana  y.  Mason  et  aZ^.,  535. 
See  Constitution  No.  8 — Mayor  and  Selectmen  of  the  Iknon  of 
Homer  y.  John  B,  Blackbumf  544. 
CEIMINAL  LAW. 

1.  Before  the  jury  was  impanneled,  defendant  objected  through  his 
counsel  to  the  impanneling  of  the  jury  because  he  had  not  been 
seryed  with  a  copy  of  the  indictment  and  a  list  of  jurors  who 
were  to  pass  upon  his  case,  two  entire  days  before  his  trial.  The 
court  a  qua  erred  in  oyerruling  the  objection  and  proceeding  to 
trial.  State  of  Louisiana  y.  Joe  €hiidry^  20&^ 

2.  There  can  no  judgment  be  passed,  when  there  was  no  arraign* 
ment.  The  arraignment  is  the  issue  made,  and  when  there  is  no 
issue,  there  can  be  no  trial.  This  absolute  requirement  of  the 
law  is  not  cured  by  the  fact  that  the  accused  was  brought  into 
court  and  tried  without  objection. 

State  of  Louisiana  y.  Chapman  Epps^  227. 
8.  In  this  case  no  sentence  haying  been  pronounced,  and  no  fine  im- 
posed in  the  court  a  gna,  the  plea  to  the  jurisdiction  of  this  court, 
founded  on  article  74  of  the  constitution,  must  preyaiL 
The  State  of  Louisiana  y.  MoilMa  BrowUf  Martha  JBroum  and 
Chapman  Spps,  236. 
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4.  The  coroner's  inqaest  being  signed  by  the  coroner  and  duly  certi« 
fled  by  him,  the  jurors  having  signed  by  making  their  cross  marks, 
and  the  whole  being  certified  by  the  coroner,  who  is  a  sworn  offi- 
cer, his  certificate  of  the  signatures  of  the  jurors  is  sufficient. 

State  of  Louisiana  y.  WilUam  JSvana,  297. 

5.  Act  124  of  the  acts  of  1874,  organizing  the  Superior  Criminal  Court, 
gave  that  court  exclusive  jurisdiction  of  this  case,  and  no  order  of 
transfer  or  other  decree  was  necessary  to  give  it  jurisdiction. 

If  a  noUe prosequi  was  entered  on. the  first  count  for  "forgery,"  the 
forged  order  was  copied  in  the  second  count  "  for  publishing  as 
true  a  forged  order  for  the  delivery  of  goods,*'  and  no  explanatory 
averment  of  the  meaning  of  the  words  and  figures  thereof  was 
necessary — the  meaning  being  obvious.  The  signature  of  the 
forged  order  ^'  Randal  &  Co.,  43  Oarondelet  street,"  was  sufficient 
to  suggest  the  name  of  a  firm  upon  whom  the  forgery  was  com- 
mitted. 

It  was  not  necessary  to  allege  that  Bandal  &  Co.  had  goods  at  the 
place  designated  in  the  forged  order. 

The  averments  of  the  second  count  were  ample  to  apprise  the  defend- 
ant of  the  charge  against  him,  and  to  put  him  in  possession  of  all 
information  necessary  to  prepare  his  defense. 

That  a  new  trial  and  nolle  prosequi  were  entered  on  the  first  count 
charging  forgery,  is  no  reason  why  the  defendant  should  escape 
the  verdict  and  sentence  on  the  second  count  for  a  distinct  and 
separate  offense. 

The  new  trial  and  nolle  prosequi,  as  to  the  first  count,  were  entered 
on  the  twenty-third  of  May,  1874  j  the  motion  in  arrest  of  judg- 
ment, however,  was  not  presented  until  the  tweAty-seventh,  four 
days  afterward.  This  court  is  not  prepared  to  say  that  the  judge 
a  quo  erred  in  holding  that  the  motion  came  too  late. 

The  expression  in  the  decree  of  the  court  that  '*  the  prisoner  having 
been  brought  into  court,  and  having  nothing  to  say  in  arrest  of 
judgment,  was  sentenced,"  etc.,  of  course,  implies  that  he  was 
asked  if  he  had  anything  to  say  why  sentence  should  not  be  pro- 
nounced against  him. 

State  of  Louisiana  v.  George  FriUf,  aUas  George  Frey,  960. 

6.  In  reply  to  questions  propounded  by  the  judge  to  tne  juror,  he  said 
•  that  the  opinion  he  had  referred  to  on  his  voire  dire  as  having  been 

formed  at  the  time  of  the  occurrence  was  not  an  opinion,  but  an 
impression  which  would  readily  and  easily  yield  to  evidence 
(strong  evidence),  and  that  he  could  go  into  the  jury  box  and 
render  a  verdict  according  to  the  evidence  in  the  case,  regardless 
of  the  impression  referred  to  by  him.  The  objection  by  the 
60 
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defendant  to  this  jnror  was  not  well  founded;  the  juror  was  not 
disqaalifieo. 

There  was  nothing  defective   in  the  manner  of  sentencing   the 
accused.    The  record  shows  that,  having  been  brought  into  court, 
*  "  and  having  nothing  to  offer  in  arrest  of  judgment,"  he  was  sen- 
tenced.   This  sufficiently  shows  that  he  was  asked  if  he  had  any- 
thing to  say  why  sentence  should  not  be  pronounced  against  him. 

It  was  not  necessary  that  the  defendant  should  be  present  when  the 
motion  for  a  new  trial  was  made  and  overruled. 

State  of  Louisifima  v.  Joseph  Hugel,  375. 
'7.  The  record  shows  the  accused  was  present  during  the  trial,  that 
he  was  arraigned  and  pleaded  not  guilty.    Nothing  more  was 
necessary. 

The  transcript,  which  is  very  badly  made  up',  does  not  show  that  the 
accused  was  asked  if  he  had  anything  to  say  why  judgment  should 
not  be  pronounced  against  him.  It  is  not  considered  that  this 
ceremony  is  necessary,  though  usual  and  perhaps  prudent,  in  cases 
not  capital. 

The  regular  venire  drawn  for  the  term  was  set  aside  on  the  objections 
urged  by  defendant,  that  it  had  been  drawn  under  the  act  of  1873 
instead  of  that  of  1868,  and  the  special  venire  shows  that  it  was 
drawn  under  an  order  of  the  judge  commanding  the  same.  The 
defendant's  objection  to  the  drawing  of  the  jury  can  not  be  main- 
tained. 

The  refusal  of  the  judge  a  quo  to  permit  the  accused  to  contradict 
the  official  acts  of  the  clerk  by  his  parol  evidence  was  proper. 

State  V.  Ked  Taylor,  393. 

8.  It  sometimes  happens  that  the  prosecution,  in  order  to  exclude  the 
evidence  of  a  material  witness  for  the  defendant,  prefers  his  indict- 
ment against  both  jointly.  In  such  case,  according  to  legal  au- 
thority, if  no  evidence  whatever  be  given  to  affect  a  person  thus 
unjustly  made  a  defendant,  the  judge  in  his  discretion  may  direct 
the  jury  to  acquit  him  in  the  first  instance,  so  as  to  give  an  oppor- 
tunity to  the  other  defendant  to  avail  himself  of  his  testimony. 

From  this  authority,  as  laid  down,  the  inference  would  seem  to  be 
that,  when  the  judge  considers  the  evidence  of  sufficient  weight  to 
question  the  innocence  of  th^  parties  sought  to  be  made  witneaaes 
for  the  principal  defendant,  he  should  not  order  their  acquittaL 
The  ruling  of  the  judge  a  quo  in  this  case  is  in  conformity  with 
this  doctrine,  and  must  therefore  be  maintained. 

SiaU  V.  Quetave  et  ala.,  S95. 

9.  The  judge  a  quo  was  asked  to  charge  the  jury  that  ''if  the  juiy 
believed  that  the  defendant  Hamilton  was  handcuffed  at  the  time 
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he  was  presented  to  the  deceased  for  recognition^  then  saoh  recog- 
nition was  not  made  in  conformity  to  law  and  mast  be  rejected.*' 
The  jadge  did  not  err  in  refasing  the  charge.  The  fact  that  the  de- 
fendant may  have  been  handcQfPed  conld  have  no  effect  upon  the 
ability  of  the  party  wounded  to  recognize  him. 

The  State  of  Lotmiana  v.  Henry  Hwrnlton^  400. 

10.  The  prisoner  was  charged  with  having  forcibly  entered  a  certain 
house  in  the  night  time,  armed  with  a  dangerous  weapon,  with  the 
intent  to  kill.  He  was  found  guilty  of  everything  he  was  charged 
withy  except  that  he  was  not  armed  with  a  dangerous  weapon.  The 
verdict  is  therefore  responsive  to  the  indictment,  and  a  valid  sen- 
tence could  be  rendered  thereon.  The  two  sections  of  the  Revised 
Statutes,  850  and  851 ,  form  but  one  law. 

The  State  of  Louisiana  v.  Jacoh  Mortis,  480. 

11.  Alcee  Harris  and  Toney  Nellum  were  indicted  for  murder.  No  sev- 
erance was  asked  by  either  of  the  defendants.  On  the  trial  evi- 
dence of  confession  by  Nellam  was  offered  against  him,  not  ob« 
jected  to,  and  received.  The  position  taken  by  Alcee  Harris  that  it 
involves  her  in  the  crime,  that  it  was  hearsay,  and  therefore  not 
admissible,  can  not  be  maintained.  The  evidence  was  only  offered 
against  Nellum  and  admitted  as  to  him.  It  was  not,  under  the  in- 
structions of  the  judge,  used  against  Alice  Harris.  Hence  she  can 
not  complain.  It  must  be  presumed  that  the  jury  followed  the  in- 
structions of  the  judge. 

Both  defendants  moved  for  a  new  trial,  which  was  refused.  As  no 
question  of  law  is  presented  in  either  of  these  motions,  this  court 
can  not  consider  the  legality  of  the  judge's  rulings  upon  them. 

The  word  mllfal  is  not  sacramental,  and  its  omission  in  the  indict- 
ment does  not  vitiate  that  instrument.  Defendants  are  charged 
with  having  feloniously  murdered  the  deceased.  The  felonious 
murdering  was  necessarily  a  willful  act.  Whether  it  was  willful 
and  felonious  were  questions  of  fact  which  it  was  the  province  of 
the  jury  to  decide. 

The  State  of  Louisiana  v.  Alcee  Harris  and  Toney  NeUum,  572. 

12.  There  is  no  law  of  this  State,  nor  any  authority  under  our  juris- 
prudence, requiring  a  more  definite  description  in  an  indictment  for 
stealing  money  than  the  word  itself  imports. 

The  State  of  Louisiana  v.  Charles  Oreen,  alias  Henry  Oreen,  598. 

13.  Where  a  witness  declared  that  he  had  formed  an  impression  based 
on  newspaper  statements  and  that  said  impression  would  give  way 
to  evidence,  that  is  no  cause  for  challenge. 

The  judge  a  quo  properly  rejected  the  following  question  to  a  wit- 
ness: "You  have  stated  that  the  accused  received  in  his  youth  sevi- 
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eral  injariea  upon  the  head;  you  have  stated  also  that  his  langaage 
and  conduct  were  at  times  strange  and  extraordinary.  Was  that 
oondnct  and  language  that  of  a  rational  man?'*  The  facts  in  re- 
gard to  the  language  and  conduct  should  have  been  detailed. 

The  following  charge  to  the  jury,  which  was  objected  to^  is  undoubt- 
edly correct: 
"The  killing  once  proved,  the  burden  of  extenuation  and  of  show- 
ing all  circumstances  of  accident,  misfortune^  or  justification  are' 
thrown  upon  the  defendant.  When  insanity  is  pleaded  in  defense 
of  a  criminal  act,  it  must  be  clearly  shown  that  it  existed  at  the 
'  time  of  the  commission  of  the  act.  Every  person  is  presumed  to 
be  sane  until  the  contrary  is  proved,  and  it  is  for  him  who  sets  up 
this  defense  to  prove  it  by  evidence  which  will  satisfy  the  minds  of 
the  jurors  that  the  party  was  insane  at  the  time  of  the  commission 
of  the  offense.  Drunkenness  is  no  excuse  for  crime,  and  any  state 
of  mind  resulting  from  drunkenness,  unless  it  be  a  permanent  and 
continuous  result,  still  leaves  the  person  responsible  for  his  acts." 

The  judge  a  quo  did  not  err  when  refusing  to  charge  the  jury  as 

follows: 
"If  the  defense  to  an  indictment  is  insanity,  the  burden  of  proof  is  od 
the  government  to  satisfy  the  jury  beyond  a  reasonable  doubt  that 
the  prisoner  was  sane  when  he  committed  the  act,  and  if  the  jury 
entertain  any  doubts  of  his  sanity,  they  must  acquit  him  of  guilt." 
The  burden  of  proof  is  upon  the  party  setting  up  the  defense. 

The  judge  a  quo  did  not  err  when  refusing  to  charge:  "That,  wliere 
a  person  is  insane  at  the  time  he  commits  a  murder,  he  is  not  pun- 
ishable as  a  murderer,  although  such  insanity  be  remotely  ooca* 
sioned  by  undue  indulgence  in  spirituous  liquors." 

The  court  below  did  not  erroneously  refuse,  as  alleged,  to  instruct 
the  jury,  "That,  if  some  controlling  disease  was  in  truth  the  act- 
ing power  within  the  prisoner,  which  he  could  not  resist,  or  if  be 
had  not  a  sufficient  use  of  his  reason  to  control  the  passions  which 
prompted  the  act  complained  of,  he  is  not  responsible.'*  The  in- 
struction was  calculated  to  mislead  the  jury. 

There  is  no  error,  as  assigned,  because  the  record  fails  to  disdoae 
"the  names  of  the  grand  jurors  by  whom  the  indictment  was  found, 
the  time  and  place  at  which  the  jury  was  formed,  and  whether  the 
indictment  was  formed  by  twelve  or  more."  In  the  record  is  found 
the  following  copy  of  the  minutes  of  the  court: 

"  The  grand  jurors  duly  empanneled  and  sworn  In  and  for  the  body 
of  the  parish  of  Orleans  appeared  this  day  into  court,  and  being 
called,  retired  to  consider  upon  the  business  laid  before  them ; 
they  afterward  returned  into  court  and  presented  the  following  bill 
of  indictment.''    This  is  sufficient. 
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There  ia  do  error^  as  aasigned,  beoaaae  '*  the  record  fails  to  show  that 
the  de^sndant  was  asked  if  he  had  anytbing  to  say  why  sentence 
of  the  law  should  not  be  pronoanced  on  him."  The  remark  in  the 
decree,  **  and  having  nothing  to  offer  in  arrest  of  jadg|nent,"  of 
course  implies  that  the  defendant  was  asked  if  he  had  anything  to 
Bay  why  sentence  of  the  law  should  not  be  pronounced  on  him. 

It  is  unimportant  and  no  error  that  the  record  fails  to  show  '*  that  the 
prisoner  was  present  in  court  when  the  motion  for  a  new  trial  was 
made  and  refused," 

The  objection  that  the  court  allowed  the  Attorney  G^nerali  after 
announcing  that  the  evidence  in  behalf  of  the  State  was  closed,  to 
offer  another  witness,  is  without  weight*  It  was  within  the  dis- 
cretion of  the  judge. 

State  of  LouiaicMa  v.  Edward  Ooleman,  691. 
DAMAGES. 

1.  It  is  true  that  the  ailegata  and  the  jprobata  must  agree,  but  it  is 
sufficient  if  the  substance  of  the  issue  be  proved.  The  real  sub- 
stance in  this  case  is  not  where  the  plaintiff  was,  to  a  mathemati- 
cal precision,  when  he  was  injured ;  but  first,  whether  he  did  suffer, 
and  secondly,  whether,  if  he  suffered,  it  was  from  the  fault  of  the 
defendant. 

But  where  the  conduct  of  the  plaintiff  has  been  negligent  and  has 
contributed  to  the  injury  received,  he  can  not  recover,  even 
though  the  defendant  be  in  fault,  and  such  is  the  fact  in  this  in- 
stance. The  damage  done  to  plaintiff  was  in  part  the  result  of 
his  own  carelessness.  He  can  not  therefore  make  the  railroad  com- 
pany responsible  for  a  disaster  which  he  brought  to  some  'extent 
upon  himself. 

Johnson  V.  Oa/nal  a/nd  Olaihome  Bailroad  Company ,  53. 

2.  A  motion  to  dismiss  an  appeal  on  the  ground  that  it  is  frivolous 
can  not  prevail,  although  it  may  be  a  good  one  for  giving  damages 
when  the  case  shall  be  tried  on  its  merits. 

A  party  may  obtain  judgment  on  motion  after  ten  days  notice. 

Henry  Bemera  v.  Valentine  8t,  Oeran — 8»  D.  MaaweU,  Surety  on 
Appeal  Bond,  112. 

3.  The  purpose  of  the  laws  is  clearly,  that  the  work  of  constructing, 
repairing  and  strengthening  the  levees  shall  be  done  under  plans, 
surveys,  measurements  and  directions  to  be  furnished  by  a  board 
or  commission  of  engineers,  for  the  appointment  of  which  the  law 
provides,  and  the  Louisiana  Levee  Company  will  not  be  held 
responsible  in  damages  to  individuals  except  in  certain  cases  and 
according  to  the  provisions  recited  in  section  5  of  act  No.  4,  of  the 
acts  of  1871,  page  33, 

N.  Louque  v.  LouiHana  Levee  Compamy^  134. 
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4.  The  city  is  not  responsible  for  the  damages  which  may  result  to 
one  of  its  officers  when  in  the  discharge  of  his  daty.  It  is  a  risk 
which  he  mns  when  he  accepts  the  position. 

Spalding  t.  Oity  of  Jefferson,  and  Purdon  v.  The  OUy  of  New 
Orleans  et  als. — OonsoUdaUd,  159. 

5.  In  this  case  the  act  of  the  officers  of  the  city  and  the  men  in  their 
employ  being  a  trespass  npon  plaintiff's  property,  for  this  the  law 
holds  the  corporation  liable.  A  judgment  in  favor  of  the  city  of 
New  Orleans,  like  other  judgments,  could  only  be  executed  by  the 
proper  officers  of  the  law.  It  was  the  province  of  the  court  to 
see  that. its  orders  were  obeyed.  It  was  no  part  of  the  mayor's 
duty  to  enforce  its  decree. 

The  Pontehartrain  BaUroad  Company  ▼•  Ihe  City  of  New  Or- 
leans,  162. 

6.  This  is  a  claim  for  damages  for  the  illegal  attachment  of  the  plain- 
tiffs' vessel  in  the  suit  of  Sibley,  Guion  &  Co.  v.  Femie  Brothers 
&,  Co.  There  was  no  just  ground  for  seizing  this  vessel  as  the 
property  of  Fernie  Brothers  &  Co.,  but  there  is  some  difficulty  in 
fixing  the  damages  to  which  plaintiffs  are  entitled.  The  true 
standard  seems  to  be  the  expeoses  incurred  and  profits  lost  as  the 
direct  consequence  of  the  seizure  and  detention  and  as  far  as  they 
are  ascertainable  on  the  part  of  the  plaintiffs. 

The  British  and  American  Steamship  Navigation  Company,  Xim- 
ited,  et  al.  v.  Sibley,  Onion  dt  Co.  et  ah,  191. 

7.  In  an  action  of  libel  proof  of  damages  from  the  publication  is  not 
necessary  to  recover.  The  actual  pecuniary  damages  in  suoh 
actions  can  rarely  be  proved,  and  is  never  the  sole  rule  of  assess- 
ment. James  M.  Cass  v.  New  Orleans  Times,  214. 

8.  There  can  be  no  damages  awarded  for  an  illegal  arrest,  unless  the 
same  was  maliciously  procured. 

Charles  Joseph  Oourgues  v.  Charles  T.  Howard  et  als,,  339. 

9.  The  act  by  which  the  plaintiff  suffered  was  not  done  by  any  one 
for  whom  the  defendant  is  responsible,  under  his  direction,  or  in 
the  usual  course  of  his  employment.  He  can  not  therefore  re- 
cover. B,  St  Mesme  LeBreton  v.  P.  J.  Kennedy,  432. 

10.   The  plaintiff  claims  damages  from  the  defendants  on  the  ground 
that  they  have  located  their  railroad  so  near  his  dwelling  as  vir- 
tually to  destroy  its  usefulness  to  him  for  the  purpose  for  which  it 
was  built 
It  is  a  valid  defense  that  defendants  were  authorized  by  the  Legis- 
lature and  the  City  Council  to  place  their  track  where  they  did. 
Bominich  Koelmel  v.  New  Orleans,  Mobile  and  Chattanooga  BaU- 
road  Company,  442. 
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11.  This  Bnit  is  institated  by  the  hiuband  of  the  deceased  and  the 
father  of  her  child,  a  minor^  against  the  defendant,  a  druggist,  to 
make  him  responsible  in  damages  for  the  death  of  this  woman,  the 
allegation  being  that  the  prescription  was  improperly  compounded. 
The  damages  are  claimed  in  his  name  and  that  of  his  child.  His 
damages,  if  he  is  entitled  to  any,  is  the  amount  expended  by  him 
for  medical  and  other  services  subsequent  to  the  giving  of  the 
noxious  enema  and  for  the  funeral  expenses.  The  right  to  dam- 
ages on  the  part  of  the  child  is  that  which  he  inherits  from  his 
mother. 

The  defendant's  exception  to  plaintifiTs  demand,  on  the  ground  that 
the  petition  disclosed  no  cause  of  action,  was  a  peremptory  one 
and  could  be  pleaded  at  any  time  during  the  progress  of  the  trial. 
The  grounds  on  which  the  exception  rested  were,  that  it  was  not 
alleged  that  the  damage  complained  of  was  suffered  through  the 
fault  of  the  defendant,  and  such  allegation  is  necessary  before 
that  fault  could  be  proved;  and  also,  because  plaintiff  did  not 
state  that  defendant,  as  employer,  might  have  prevented  the  act 
which  caused  the  damage,  and  did  not  do  it. 

Defendant  excepted  to  the  order  allowing  plaintiff  to  amend  on  the 
aforesaid  points.  The  exception  can  not  be  maintained.  Amend-* 
ments  are  always  allowed  in  the  discretion  of  the  court. 

The  demand  is  the  test  to  interrupt  prescription,  and  not  the  suffi- 
ciency of  the  allegations  which  support  it. 

If  the  allegations  were  sufficient  to  imply  fault  on  the  part  of  defend- 
ant, the  use  of  the  very  word  itself  was  not  necessary  to  fix  the 
responsibility  on  defendant.  If  he  could  have  prevented  the  act, 
as  is  alleged,  and  did  not,  he  was  necessarily  in  fault. 

The  clause  in  which  plaintiff,  as  tutor  of  the  minor,  claimed  ten 
thousand  dollars  damages  suffered  by  said  minor  personally,  in 
the  loss  and  deprivation  of  the  care,  education,  assistance  and  love 
of  his  mother  was,  on  motion,  properly  struck  out  by  the  judge 
a  quo. 

The  action,  so  far  as  the  minor  is  concerned,  is  the  right  of  action 
which  his  mother  had  against  the  defendant  for  the  safferin^  that 
was  caused  her  by  the  defendant's  employe,  and  which  he  inher- 
ited. He  has  no  claim  against  him  for  the  loss  which  he  suffered 
through  his  mother's  death. 

The  judge  a  quo  erred  in  striking  out  the  clause  in  which  plaintiff, 
in  his  individual  capacity  and  on  his  own  behalf,  claims  damages 
for  actual  expenses,  loss  of  the  assistance  and  services  of  his  wife 
in  business,  and  for  personal  sufferings  in  mind  for  the  loss  of  his 
wife,  caused  by  said  criminal  mistake.    Defendant  is  responsible 
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for  ftll  the  expense  and  damage  which  plaintiff  Buffered  Bubseqaent 
to  the  giving  of  the  enema. 
Defendant's  objection  on  the  gronnd  that  the  certificate  of  death 
given  by  the  physician  states  that  the  >7oman  died  of  yellow  fever, 
and  that  the  plaintiff  caused  it  to  be  published  in  the  newspapers, 
is  not  well  founded.  In  so  far  as  the  certificate  is  concerned,  that 
was  no  act  of  the  plaintiff's.  As  regards  the  notice,  she  might 
have  died  of  the  yellow  fever,  and  still  her  death  from  that  disease 
might  have  beeA  caused  by  the  enema.  Although  very  ill,  the 
deceased  had  at  least  one  chance  for  her  life,  which  was  taken 
away  by  the  fatal  ministering  of  a  violent  substaDce. 
Although  absent  from  the  city,  the  defendant  was  neverthelesB 
responsible  for  the  act  of  his  servant.  Admitting  the  competency 
of  the  servant,  the  responsibility  of  the  employer  would  be  none 
the  less.  WUUam  McCubhinf  Tutor,  v.  Samuel  Hastingt,  713. 

Ss£  Constitution,  No.  I — Decmr  v.  Benson,  1. 

See  Jurt,  No.  1 — Bauvinei  v.  Walker,  14. 

DATION  EN  PAIEMENT. 

1.  On  the  thirty-first  of  January,  1872,  John  Eaton  made  to  his  wife 
a  dation  en  paiement  On  the  sixth  of  February,  1872,  the  plain- 
tiffs obtained  a  judgment  against  Eaton  on  a  debt  which  was 
contracted  before  the  dation  en  paiement  The  donation  by  him 
to  his  wife  of  certain  checks,  mentioned  in  his  contract  of  mar- 
riage, was  perfected  by  the  marriage.  The  money  collected  by 
the  husband  from  the  banks  on  said  checks,  as  well  as  the  price 
of  a  slave  mentioned  in  said  contract  of  marriage  as  belonging  to 
the  wife,  was  her  property,  for  which  she  had  a  mortgage  on  her 
husband's  property  to  secure  its  restitution.  Before  any  other 
mortgage  in  favor  of  the  plaintiffs  had  attached  to  said  property, 
he  gave  it  to  his  wife  in  payment  of  the  said  sum  due  to  her. 
This  giving  in  payment  was  lawful. 

The  property  thus  given  to  the  wife  by  the  fdture  husband  was  extra 
dotal,  becanse  the  title  of  the  wife  was  not  indefeasible  until  the 
marriage  was  consummated. 

Article  2335  C.  C.  declares  that  the  separate  property  of  the  wife  is 
divided  into  dotal  and  extra  dotal.  In  this  case  it  is  immaterial 
whether  the  checks  aforesaid  were  dotal  or  extra  dotal.  In  either 
case  the  wife  had  a  mortgage  on  the  property  transferred  to  her, 
and  the  creditor  was  not  injured,  as  it  is  admitted  that  the  price 
for  which  the  property  was  transferred  to  the  wife  is  a  fair  and 
full  prige. 

Had  the  husband  been  insolvent  when  the  dation  en  paiement  waa 
made,  that  fact  would  not  have  prevented  the  giving  in  payment^ 
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to  replace  the  wife's  paraphernal  property  alienated  daring 
marriage. 
There  is  no  force  in  the  objection  that  the  wife  assumed  the  pay- 
ment of  a  mortgage  which  the  Citizens'  Bank  had  on  the  property 
transferred  to  her.  She  took  the  property  cum  anere  in  payment 
of  her  claims.    The  plaintiffs,  at  least,  have  no  interest  in  raising 

this  objection. 

B.  IfewmcM  dt  Co,  y.  John  JSaion  and  wife,  341. 

2.  It  is  of  the  very  essence  of  the  dation  en  paiemeni  that  ddivery 

shonld  actually  be  made. 

Neither  a  sale  nor  a  daUan  enpaiement  can  avail  against  an  attaching 
creditor  when  there  has  been  no  delivery. 

In  this  instance  the  interveners  were  folly  aware  of  the  indebtedness 
of  the  defendant  to  the  plaintiff  at  the  time  the  defendant  became 
indebted  to  them,  and  of  his  failing  and  insolvent  condition  at 
that  time;  and  under  this  state  of  facts  they  may  well  be  con- 
sidered as  having  aided  the  defendant  in  his  fraudulent  designs  to 
defraud  the  plaintiff's  claim,  first  by  taking  a  mortgage  from  de- 
fendant on  his  property,  and  subsequently  by  transfers  of  that 
property  only  a  few  days  before  the  plaintiff's  attachment  was 
levied  on  the  same  property. 
J.  P.  Shultz  V.  Joseph  Morgan.    John  Ohaffe  A  JBrothere,  Inter- 
venore,  616. 
DOMICILE. 

1.  The  defendant  objected  to  the  jurisdiction  of  the  court  below  on 

the  ground  that  he  was,  as  alleged  in  the  petition,  a  citizen  of  the 

State  of  New  York.    A  citizen  of  that  State  can  be  sued  in  the 

courts  of  this  State.    He  may  cause  the  case  to  be  removed  to  the 

United  States  courts  by  following  the  statutes  upon  this  subject. 

But  if  sued,  cited  and  served  with  copy  of  the  petition,  he  can  not 

plead  his  domicile,'  for  the  reason  that,  in  so  far  as  this  State  is 

concerned,  he  has  no  domicile. 

Ferhina  dt  BUUu  v.  Charles  Morgan,  229. 
DBAINAGE. 

1.  The  opponents  to  the  homologation  of  the  assessment  roll  pre- 
sented by  the  commissioners  of  the  First  Draining  District,  err  in 
basing  their  opposition  on  the  ground  that  some  of  the  lands  upon 
which  the  assessment  in  controversy  is  established  were  drained 
at  their  cost  under  the  provisions  of  Act  No.  49  of  1839,  and 
are  by  the  thirteenth  section  thereof  specially  and  forever  ex- 
empted from  any  further  assessment  for  draining.  This  section 
created  no  contract  between  the  State  and  the  opponents,  by  which 
their  lands  were  exempted  from  the  assessment  under  consider- 
ation. 
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This  aBsessment  is  not  an  extra  tax  within  the  contemplation  of  said* 
thirteenth  section,  which  made  it  the  doty  of  the  municipality  of 
New  Orleans  to  maintain  the  works  erected  by  the  draining  com- 
pany on  the  particular  section  drained,  without  ever  levying  an 
extra  tax  on  the  lands  so  drained,  but  only  out  of  the  funds  arising 
from  the  general  tax  imposed  throughout  the  municipality. 

The  act  of  1861,  No.  57,  provided,  as  its  title  indicates,  for  the  col- 
lection of  the  assessment  for  draining  under  the  act  of  1858  and 
the  supplementary  act  of  1859,  and  it  seems  that  the  present  pro* 
ceedings  were  instituted  in  accordance  with  the  provisions  of  the 
act  of  1861. 

The  Legislature  of  1871,  in  act  30,  has  legalized  the  assessments 
made  by  the  three  boards  of  commissioners  under  the  said  acts  of 
1858  and  1859,  and  other  supplementary  and  amendatory  acts,  and 
authorized  and  directed  the  board  of  administrators  of  New  Or- 
leans to  collect  the  balance  due  on  said  assessments,  which  the 
said  administrators  are  now  seeking  to  do. 

The  State,  in  ordering  the  draining,  is  exercising  sovereign  power, 
and  can  of  course  direct  or  authorize  the  work  to  be  done  in  such 
way,  and  compensation  made  in  such  terms,  as  its  discretion  may 
deem  best,  restrained  only  by  the  fundamental  principles  upon 
which  the  government  is  to  be  conducted ;  and  nothing  is  fonnd 
in  those  principles  inhibiting  the  State  from  having  the  means 
provided  for  such  a  work  in  the  way  it  is  done  in  the  present  sys- 
tem of  drainage  in  New  Orleans.  The  existing  laws  clearly  au- 
thorize the  collection  sought  to  be  enforced,  and  no  reason  can  be 
seen  for  judicial  interference  with  the  discretion  of  the  State. 
In  the  matter  of  the  OomTnisHonera  of  the  First  Draining  Dittrictf 
praying  for  the  homologation  of  the  assessment  roU^  ete,^  20. 
2.  According  to  the  provisions  of  the  several  statutes  of  the  Legisla- 
ture creating  and  regulating  the  duties  of  the  drainage  commis- 
sioners for  the  city  of  New  Orleans,  to  whose  rights  and  duties  the 
respondents  have  succeeded,  it  is  the  ministerial  duty  of  the 
respondents  to  collect  the  assessments  and  judgments  for  drainage 
taxes,  in  time  to  meet  the  payment  of  the  warrants  to  be  issued  to 
the  Mississippi  and  Mexican  Gulf  Ship  Canal  Company  by  the 
Administrator  of  Accounts  for  work  done  by  said  company,  and  a 
mandamus  will  lie  to  compel  the  performance  of  this  duty. 

As  to  the  objectioti  that  the  relator  could  not  acquire,  and  the  Mis- 
sissippi and  Mexican  Gulf  Ship  Canal  Company  could  not  assign 
their  franchises  to  him,  it  is  one  which  the  respondents  are  without 
interest  to  raise.  The  transfer,  whether  in  pledge  or  in  full  prop- 
erty made  to  him  by  said  company,  has  been  recognized  by  the 
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,  Legislature  in  act  22  of  the  acts  of  1874,  proposing  an  amendment 
to  the  conatitution  limiting  the  debt  of  the  city  of  New  Orleans, 
and  it  is  now  a  part  of  the  organic  law  of  the  State.    After  such  a 
transfer,  thus  recognized  by  the  State,  the  respondents  can  cer- 
tainly raise  no  objection  to  said  transfer. 
State  of  Louisiana  ex  reh  Warner  Van  Norden  y.  The  Mayor  and 
Administrators  of  the  Oity  of  New  Orlewns,  497. 

3.  If  the  proprietor  below  erects  a  dam  or  any  other  thing  which 
obstructs  the  natural  drainage  of  the  estate  above,  he  can  be  com- 
pelled to  remove  the  obstruction  and  to  pay  damages  sustained  on 
account  thereof.      BowiMm  ei  a^,  v.  The  Oity  of  New  Orleans^  501. 

4.  Act  No.  30  of  the  acts  of  1871,  entitled  *^  An  act  for  the  drainage 
of  New  Orleans,''  does  not  repeal  the  act  of  1858,  which  provides 
for  leveeing,  draining  and  reclaiming  swamps  in  certain  portions 
of  the  parishes  of  Orleans  and  Jefferson.  It  only  changes,  in  some 
degree,  the  mode  by  which  the  drainage  is  to  be  accomplished  and 
the  means  to  be  applied,  but  the  act  itself  still  stands. 

The  main  reliance  of  the  plaintiffs  is,  that  the  lands  belonging  to 
them  have  not  been  and  will  not  be  l^nefited  by  the  drainage 
works  which  are  now  in  progress.    But  this  allegation  is  not  sup- 
ported by  the  testimony  of  the  witnesses. 
The  New  Orleans  Oanal  and  Banking  Company  v.  Oity  of  New 
Orleans,  505. 

ELECTIONS. 

1.  On  the  trial  in  the  court  a  qua  the  defendants  severally  claimed  in 
vain  the  right  to  challenge  ten  jurors  under  the  act  of  1855.  If  it 
was  ever  contemplated  that  several  plaintiffs  claiming  different 
offices  could  unite  to  bring  one  suit  against  several  defendants,  it 
is  manifest  from  the  unambiguous  language  of  the  law  in  regard 
to  contested  elections  that  each  defendant  would  have  the  right 
which  was  claimed  and  which  was  refused. 
Taking  as  true  what  the  defendants  admitted,  to  avoid  a  contin- 
uance: ^'That  the  election  returns  of  the  parish  were  not  made 
out  and  sworn  to  as  the  law  requires,  and  that  the  ballots  for  ward 
one  will  not  show  the  same  result  as  to  the  returns,  this  would  not 
be  sufficient  to  defeat  the  parish  election.  It  has  often  been 
decided  that  the  failure  to  comply  with  the  directory  clauses  of  an 
election  law  will  not  annul  an  election.  Courts  can  not  affix  to 
the  omission  a  consequence  which  the  Legislature  has  not  alQ^ed. 
There  is  an  essential  difference  between  the  act  of  voting  and  the 
police  provisions  to  secure  the  evidence  of  the  act.  If  the  votes 
be  deposited,  the  object  of  the  election  is  attained,  and  its  validity 
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can  not  be  affected  by  the  non-observanoe  of  the  directory  proyi- 
gioos. 

If  the  sworn  statementB  be  true,  that  the  ballots  and  returns  in  the 
ballot  boxes  which  were  called  for  and  could  not  be  procured  have 
been  tampered  with  so  as  to  render  them  unreliable  as  evidence, 
the  result  of  the  election,  as  ascertained  and  announced  by  the 
commissioners  of  election  at  each  precinct,  might  have  been  proved 
by  the  next  best  evidence  in  existence. 

The  irregularities  shown  by  the  evidence  to  have  existed,  resulted 
from  a  want  of  information  on  the  part  of  the  officers  of  the  elec- 
tion, and  said  irregularities  do  not  in  any  manner  affect  the  result 
of  the  election  in  the  parish. 

The  fact  that  the  ballot-box,  at  one  precinct,  could  not  be  seen  by 
those  voters  who  stood  near  the  window  can  not  be  a  cause  to 
annul  the  election. 

The  law  does  not  authorize  an  election  to  be  set  aside,  except  for 
fraud,  intimidation,  violence  or  corruption,  at  or  before  the  elec- 
tion, and  then  only  when  such  fraud,  violence,  intimidation,  etc., 
had  the  effect  to  change  the  result  of  the  election. 

It  is  not  shown  that  the  defendants  had  any  connection  with  the 
irregularities  committed,  or  with  any  acts  of  fraud,  or  violence,  if 
any  were  perpetrated. 

Niohoku  Burton  et  aU.  v.  Charles  BicJca  ei  aZ».,  507. 
ESTOPPEL. 

1.  The  plea  that  the  plaintiff  is  estopped  from  contesting  the  validity 
of  the  sale  because  he  appointed  an  appraiser  of  the  property  sold 
is  valid.  He  can  not  be  permitted  to  avoid  the  responsibility  of 
that  act  by  stating  that  he  did  it  under  protest. 

Walker  v.  8auvinet,  Sheriff,  et  ob.,  314. 

2.  Plaintiff  can  not  now  be  heard  to  contradict  the  allegations  of  his 
petition  in  regard  to  the  ownership  of  the  /property  in  litigation, 
which  he  made  in  another  controversy,  nor  can  a  witness  be  heard 
now  to  contradict  the  testimony  which  he  then  gave. 

J.  O.  Howell  V.  Sheriff  of  East  Feliciana  et  aJs.,  701. 
EVIDENCE. 

1.  The  judge  a  quo  did  not  err  in  refusing  to  receive  testimony  in 
regard  to  the  election  of  Governor  Kellogg  and  the  validity  of  his 
of&cial  acts,  on  the  ground  that  the  right  of  an  officer  to  a  position 
which  he  Kolds  can  not  be  inquired  into,  or  his  action  be  declared 
null  in  a  suit  between  third  parties. 

WiUiam  L.  MoMilUn  v.  Bobert  K,  Anderson,  18. 

2.  The  rules  and  regulations  of  the  United  States  Board  of  Super- 
visors do  not  specify  and  particularise  the  short  bends  and  points 
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at  which  certain  precautionary  rignaU  are  to  be  made  by  Bteamers. 
In  the  absence  of  such  Bpecification  by  the  board,  it  would  seem 
then  to  become  a  matter  within  the  judgment  and  discrimination 
of  the  navigators  of  the  riyers,  to  determine  the  places  where,  by 
the  rules  and  regulations  governing  pilots,  signals  are  to  be  given. 
A  transcript  of  the  proceedings  before  the  United  States  inspectors, 
in  relation  to  the  sinking  of  the  steamboat  Texarkana,  Which  gave 
rise  to  this  suit,  embracing  the  evidence  taken  on  that  occasion, 
was  offered  on  the  part  of  defendants  to  prove  rem  ipsam.  This 
was  objected  to  by  the  plaintiff  as  res  inter  aUos  and  irrelevant. 
The  court  a  qua  sustained  the  objection  to  that  extent,  but  admit- 
ted it  for  the  purpose  only  of  contradicting  the  statements  of  wit- 
nesses. Ttie  court  did  not  err.  The  action  taken  by  the  board  of 
inspectors  could  not  bind  the  plaintiff  who  was  not  a  party  to  it. 
Kenneti  &  Bell  v.  Union  Insurtmce  Oompariy  of  New  OrleanSf  26. 

3.  Parol  evidence  was  clearly  inadmissible  to  prove  that  the  wife  of 
the  defendant  was  the  debtor  in  a  contract  executed  by  him,  and 
that  he  signed  it  as  her  agent,  and  not  in  his  individual  capacity 
as  it  appears  in  the  contract  itself,  no  evor  or  mistake  in  executing 
the  instrument  being  alleged  in  the  answer. 

This  testimony  being  excluded,  there  is  no  reason  why  the  defend- 
ant, who  was  not  one  of  the  heirs  of  his  wife's  father,  should  not 
pay  the  debt  he  contracted  with  the  administrator  of  the  succes- 
sion, whether  there  are,  or  not,  sufficient  funds  in  his  hands  to  pay 
the  debts  of  the  deceased. 

If  the  plaintiff  had  consented,  when  the  instrument  was  given,  in 
consideration  of  the  purchase  by  the  defendant  of  succession  prop- 
erty, that  said  defendant  should  not  be  required  to  pay  the  debt 
until  there  was  a  partition  of  the  estate  among  the  heirs,  it  would 
not  have  been  obligatory,  because  an  administrator  can  make  no 
contract  in  a  matter  of  that  kind  binding  on  the  succession,  he 
having  no  right  to  fix  the  terms  of  selling  succession  property. 

O.  W.  FhikeTf  Admimetrator,  v.  Amos  Kent,  37. 
4*  It  is  true  that  the  aUegaia  and  the  probata  must  agree,  but  it  is 
sufficient  if  the  substance  of  the  issue  be  proved.  The  real  sub- 
stance in  this  case  is  not  where  the  plaintiff  was,  to  a  mathemati- 
cal precision,  when  he^as  injured ;  but  first,  whether  he  did  suffer, 
and  secondly,  whether,  if  he  suffered,  it  was  from  the  fault  of  the 
defendant. 

4.  But  where  the  conduct  of  the  plaintiff  has  been  negligent  and  has 
contributed  to  the  injury  received,  he  can  not  recover,  even  though 
the  defendant  be  in  fault,  and  such  is  the  fact  in  this  instance. 
The  damage  done  to  plaintiff  was  in  part  the  result  of  his  own 
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oarelesBDess.  He  can  not,  therefore^  make  the  railroad  company 
responsible  for  a  disaster  which  he  brought  to  some  extent  upon 
himself. 

Wm,  H,  Johnson  v.  Ckmal  and  Claiborne  BaUroad  Company,  53. 

5.  Where  the  defendant,  being  sned  for  the  payment  of  a  certain  sam 
in  conseqnence  of  the  oonstraction  of  banquettes  in  front  of  his 
property  in  Locnst  street,  averred  that  the  city  of  New  Orleans 
had  not  complied  with  the  formalities  set  forth  in  the  city  charter 
in  this — that  one-fourth  of  the  owners  of  real  property  fronting 
on  said  unbanquetted  street  did  not  petition  for  the  banquetting 
alleged  to  have  been  done  in  that  locality  ; 

Held — That  a  petition  signed  by  a  number  of  persons  representing 
themselves  as  property  holders  on  Locust  street,  asking  for  ban- 
quettes to  be  constructed  in  that  street,  being  found  in  the  record, 
it  must  be  supposed,  in  the  absence  of  rebutting  evidence,  on  the 
principle  of  omnia  preaumuniur  rite  esse  acta,  that  the  persons  peti- 
tioning constitute  one-fourth  of  the  property  owners  on  that 
street.  James  J.  O^Hara  v.  Henry  Blood,  57, 

6.  Before  the  party  insured  can  recover  on  his  policy,  the  express 
condition  to  prevent  the  forfeiture  of  the  policy — which  is — that 
the  insured  shall  have  the  notice  of  other  insurances  taken  upon 
the  same  property  indorsed  upon  the  instrument,  or  otherwise  ac- 
knowledged by  the  insurers  in  writing,  must  be  shown  to  have 
been  complied  with. 

The  propriety  of  such  a  clause  in  a  policy  of  insurance  is  particu- 
larly apparent  in  this  case  on  account  of  the  discrepancy  of  testi- 
mony. Its  purpose  is  to  enable  the  insurance  company  to  protect 
itself,  and  to  avoid  loose  and  unreliable  evidence  of  notice  given 
to  them  of  subsequent  policies  being  taken  out  on  property  insured 
by  them.  The  rule  which  excludes  parol  evidence  in  such  cases  is 
well  settled  and  strictly  adhered  to. 
Meyers  <md  WinehiU  v.  The  Oermania  Insurance  Company— Cock- 
ran  dt  Co*  et  als.,  subrogated,  63. 

7.  Where  the  objection  to  the  introduction  of  an  original  act  of  sale 
as  evidence  was:  First — ^Because  it  was  not  an  authentic  act, 
having  but  one  witness  j  second — ^because  there  was  no  proof  of 
signatures;  and  third — ^because  the  plaintilT,  having  declared  on 
an  authentic  act,  a  private  writing  is  inadmissible ; 

Held — That  the  judge  a  quo  did  not  err  in  admitting  the  evidence; 
because  it  is  sufficiently  proved  that  the  instrument  was  signed  by 
the  parties,  and  is  not  so  inconsistent  with  the  one  declared  on  as 
to  make  it  inadmissible.  It  was  signed  by  a  notary  public,  and 
failed  in  being  authentio  only  for  want  of  the  Bignatare  of  one  of 
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the  two  witnesses  pamed  in  the  act  which  was  and  has  since  been 
in  the  records  of  said  notary.  Besides,  it  is  proved  that  the  price 
of  the  .sale  was  received  and  that  the  mortgage  retained  by  the 
vendor  was  daly  canceled.  This  shows  that  the  title  passed  from 
the  vendor  to  the  vendee. 
Miss  Henrietta  Morfit  v.  Joseph  Fuentes — Heirs  of  Farish,  OaUed 
in  Warranty,  107. 

8.  Where  the  terms  of  the  contract  for  bnilding  were,  that  "  no  extra 
was  to  be  admitted  or  allowed  for,  unless  executed  nnder  written 
authority,  and  all  omissions,  additions  or  alterations  should  be  es- 
timated for,  and  the  value  thereof  agreed  upon  by  the  superiD- 
tendent,  and  added  to  or  deducted  from  the  contract  sum,  as  the 
case  may  be,  by  an  endorsement,  or  no  allowance  for  the  same 
shall  be  made  by  the  other  party ; " 

Held — That  certain  items  of  extra  work  claimed  by  the  plaintiff, 
could  not  be  proved  by  parol  evidence  under  the  contract,  and 
second,  because  they  were  outside  of  the  contract,  in  no  manner 
connected  with  the  specifications  in  the  contract,  and  contrary  to 
the  allegations  in  the  petition.    John  Page  v.  Nicholson  d  €o,^  116. 

9.  Where  a  bill  of  exceptions  was  taken  to  the  admission  in  evidence 
of  an  act  of  sale  set  up  by  defendant  as  the  source  of  his  title,  on 
the  ground  that  the  vendor  was,  when  she  executed  the  act,  a 
married  woman  unauthorized  in  any  manner  to  execute  the  deed; 

Held — ^That  the  court  a  qua  did  not  err  in  admitting  the  evidence. 
The  want  of  authorization  of  the  husband,  or  that  of  the  court  if 
the  husband  refused  the  assent,  rendered  the  act  she  performed  a 
relative  nullity  only,  and  one  which  only  the  husband  or  wife,  or 
their  heirs,  could  set  up  proceedings  to  annul. 

Be/nms  Cronan  v.  Fdward  Ooohran  et  als.,  120. 
10.  A  bill  of  exceptions  being  taken  to  the  admission  in  evidence  of  a 
notarial  act,  on  the  ground  that  the  plaintiff  had  not  alleged  in 
his  pleadings  the  assumpsit  of  the  debts  of  an  old  firm  by  a  new 
one,  which  it  was  the  object  of  the  evidence  to  establish; 

Held — ^That  the  evidence  was  properly  admitted.  The  defendants, 
by  pleading  a  general  denial,  put  at  issue  the  question  of  their  lia- 
bility to  pay  the  note  sued  upon,  and  the  plaintiff  had  the  right, 
by  proper  evidence,  to  show  that  they  were  liable. 

By  the  commercial  law  every  member  of  a  commercial  firm  can  bind 
the  others  by  drawing  or  Indorsing  commercial  paper.  If  by  an 
agreement  inter  se,  a  different  rule  were  established  by  commercial 
partners,  it  would  be  without  effect  against  third  parties,  unless  it 
were  shown  that  snch  third  party  had  knowledge  of  that  agreement. 

Henry  T.  OoUam  v.  Qearge  H.  BrnW^  A  Co.,  128. 
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11.  An  inBpection  of  the  record  in  this  case  Bhows  that  there  it  no  note 
of  the  evidence,  and  it  appears  that  there  was  in  fact  no  evidence 
introdnced  to  snatain  the  various  items  in  the  executor's  account, 
amounting  to  $678  50,  grouped  in  said  account,  as  '' amount  of 
privileged  claims  paid."  Under  article  1042  of  the  Code  of  Prac- 
ticCi  the  evidence  in  support  of  the  claims  should  have  been  taken 
in  writing  and  annexed  to  the  recojd.  The  ends  of  justice  re- 
quire that  this  case  should  be  remanded. 

Suocession  of  OeUaUne  DorvUle—in  the  Matter  of  the  Exeeuior'e 
Aooountf  131. 

12.  Where  parol  evidence  does  not  establish  a  debt  against  a  dead 
person,  but  simply  shows  under  what  circumstances  and  for  what 
purposes  payments  were  made,  it  is  admissible. 

John  Pemherton  et  aZ.,  Adminiatrators,  v.  JtUes  Maignan^  134. 

13.  The  note  sued  upon  having  been  given  subsequently  to  the  date  of 
a  written  contract  and  identified  therewith  in  its  own  terms,  it  was 
proper  to  permit  parol  evidence  to  show  the  settlement  or  agree- 
ment under  which  it  was  given.  The  plaintiffs  are  not  enforcing 
the  written  contract  in  all  its  parts,  but  suing  on  the  note  given  in 
connection  with  said  contract,  yet  for  a  sum  different  from  that 
named  in  the  contract.  The  note  is  evidence  of  a  change  in  the 
sum  first  agreed  on,  and  is  binding  on  defendant  in  the  absence  of 
error  or  fraud. 

The  defendant  being  the  agent  of  the  interveners  and  not  their  factor 
in  the  purview  of  the  law  invoked  by  them,  and  having  had  the 
possession  and  control  of  the  machinery  delivered  to  them,  and 
having  pledged  it  to  plaintiffs,  who  are  not  shown  to  have  known 
that  it  belonged  to  interveners,  the  pledge  must  be  sustained. 
The  interveners  put  it  in  the  power  of  the  defendant  to  make  sooh 
use  of  the  machinery,  and  they  must  bear  the  loss,  if  any.  The 
principle  which  sustains  the  pledge  as  collateral,  which  is  placed 
in  the  hands  of  a  broker  to  sell,  must  apply  here. 
J.  Dcmdeon  dt  H%U  v.  Thomas  B.  Bodley,  NorwaXk  Iron  WorJsif 
Intervenora,  149. 

14.  The  difficulty  in  this  case  arises  from  the  loss  of  a  counter  letter 
or  private  agreement  existing  between  the  plaintiffs  and  defendant, 
or  tather  from  their  disagreement  in  regard  to  the  contents  thereof. 
The  bills  of  exceptioi^s  as  to  the  parol  proof  of  the  contents  of  the 
counter  letter  or  written  agreen\ent  between  the  litigants  herein 
were  not  well  taken,  a  sufficient  foundation  having  been  laid  to 
authorize  the  admission  of  secondary  evidence. 

An  unreasonable  contract  is  not  to  be  supposed  probable.    It  is  not 
to  be  presumed  that  plaintiffs,  who  were  merchants  and  boainess 
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men,  would  have  coDsented  to  advance  large  sums  of  money  to 
cultivate  a  plantation  for  defendant's  benefit,  and  themselves  incur 
all  the  risks  and  losses  attending  the  enterprise  if  not  succesaful. 

Fayne  <&  Harrison  v.  Mrs.  H.  A.  Stackhouse,  185. 

15.  The  testimony  of  J.  H.  Halsey,  a  brother  of  the  plaintiffs  was  of- 
fered in  evidence  to  show  that  a  certain  piece  of  land  belonged  to 
her  at  the  time  of  her  marriage  to  her  present  husband,  one  of  the 
defendants  in  this  case^  and  that  she  acquired  it  at  a  sheriff's  sale. 
The  testimony  was  objected  to  on  the  ^art  of  the  defense  on  the 
ground  that  it  was  an  attempt  to  establish  by  parol,  title  to  real 
estate,  which  required  written  evidence.  The  bill  of  exception  to 
the  admission  of  such  proof  was  well  taken. 

Mrs,  Mary  E,  Halsey  v.  P.  8,  Sandige  and  J.  A,  Fayne,  198. 

16.  Defamation  by  libel  is  the  offense  charged.  Sections  804  and  1051 
B.  S.  take  this  case  out  of  the  strict  rules  of  the  common  law,  and 
the  purport  only  of  the  libelous  letter  as  given  in  the  information 
is  sufficien6.  It  was  not  essential  that  the  information  should  have 
alleged  that  the  letter  was  written  in  the  German  language  in  order 
to  permit  the  State  to  introduce  the  letter  and  an  authorized  trans- 
lation. The  law  of  evidence  upon  this  subject  is  complied  with, 
if  the  matter  or  purport  of  the  instrument  offered  conform  to  the 
purport  and  description  thereof  in  the  information.  The  law  did 
not  require  the  libelous  letter  to  be  set  out  in  full,  or  a  copy  of  it 
to  be  contained  in  the  information. 

State  of  Louisiana  v.  H  H.  Willers,  246. 

17.  As  the  answer  does  not  disavow  the  signature  of  the  deceased,  or 
as  the  heirs  do  not  declare  in  the  answer  that  they  know  not  the 
signature,  but,  on  the  contrary,  aver  that.it  is  an  act  under  private 
signature  void  for  simulation,  or  null  as  a  disguised  donation  for 
informalities,  the  plaintiff  was  not  bound  to  prove  the  signature 
further  than  she  did  by  the  testimony  of  one  of  the  subscribing 
witnesses,  and  the  prieliminaary  evidence  on  which  the  deed  had 
been  admitted  to  registry. 

As  the  defendants  have  received  from  their  ancestor,  independently 
of  the  property  in  controversy,  the  full  amount  of  their  legitimeg 
they  can  not  attack  for  simulation  the  sale  which  he  made  to  the 
plaintiff,  and  parol  evidence  in  support  of  said  charge  was  prop- 
erly rejected. 

As  the  ancestor  of  the  defendants  could,  however,  have  shown  the 

simulation  of  the  sale  by  a  counter  letter  or  by  interrogatories  on 

facts  and  articles  addressed  to  plaintiff,  the  defendants,  his  heirs, 

have  the  same  right.    Therefore,  the  interrogatories  on  fEU^ts  and 

*  articles  which  plaintiff  failed  to  answer  were  properly  taken  for 

61 
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confesBedy  and  they  establish  the  simulation  of  the  sale  beyond 
doubt. 
Mrs,  Oorinne  Tesaan  and  Husha/nd  y.  A,  L.  Ousman  et  dU,,  266. 

18.  Beals  &  Laine  are  sued  as  makers  and  Edward  Beals  as  indorser  of 
a  promissory  note.  E.  Beals'  son,  a  member  of  the  firm  of  Beals  & 
Laine,  wrote  the  name  of  his  father,  who  can  not  write,  as  indoraer 
of  said  note.  The  evidence  showing  that  Edward  Beals  subse- 
quently ratified  the  act  or  adopted  the  indorsement,  this  is  sufll- 
oient  to  bind  him  as  jndorser.  »> 

Oeorge  Lysle  and  Son  y.  Beals  dt  Laine  et  al,^  274. 

19.  What  was  never  of  record  can  not  be  supplied  by  parol.  The 
ruling  of  a  court  upon  the  exclusion  of  evidence  must  be  of  reeord. 

The  plea  of  res  judicata  does  not  rest  on  the  regularity  of  the  pro- 
ceedings which  can  be  removed  on  appeal,  but  upon  the  force  of 
the  judgment  pronounced  on  the  demand  and  cause  of  action  be- 
tween the  parties. 
Mrs.  Isabella  A.  Fhaker  v.  Mrs.  Harriet  EerberU  -  Mrs.  BarleduU 
called  in  toarremty,  284. 

20.  The  coroner's  inquest  being  signed  by  the  coroner  and  duly  certi- 
fied by  him,  the  jurors  having  signed  by  making^heir  cross  marks, 
and  the  whole  being  certified  by  the  coroner  who  is  a  sworn  officer, 
his  certificate  of  the  signatures  of  the  jurors  is  sufficient. 

State  of  Louisiana  v.  WilUam  Evems^  ^SH, 

21.  The  ruling  of  the  judge  a  quo  permitting  the  husband  of  the  de- 
fendant to  testify  in  regard  to  the  ownership  of  the  property  claimed 
by  the  third  opponent,  was  correct.  As  between  the  third  oppo- 
nent and  plaintiffs  he  was  a  competent  witness,  because  the 
wife  was  not  a  contestant  in  that  controversy. 

The  judge  a  quo  did  not  err  when  refusing  to  allow  a  witness  to  state 
his  opinions  or  conclusions  as  to  the  effect  had  in  giving  defendant 
credit  by  placing  the  mules  in  controversy  on  her  plantation. 

The  objection  by  the  seizing  creditors  that  the  third  opposition  was 

not  made  ip  time,  as  it  was  not  served  on  them  until  after  the  sale, 

is  not  well  founded  under  the  circumstances  of  the  case  as  eiLhibi- 

ted  by  the  evidence  on  record. 

Schmidt  d  Zeigler  v.  Mrs.  Louise  B.  WWiston  et  al.    Alexander 

Thompson,  third  opponent,  315. 

22.  In  this  instance  there  are  two  acts  introduced  which  must  be  oon- 
sidered  as  parts  of  a  whole  and  which  were  intended  to  be  a  fiodl 
and  final  settiement  of  aU  the  business  relations  of  the  parties. 
Plaintiff  can  not  separate  the  different  portions  of  this  traoaao-  . 
tion,  adhering  to  those  parts  which  are  favorable  to  her  and  repa* 
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diate  those  which  she  considers  unfavorable.     She  must,  unless 
she  had  shown  better  reasons  than  she  has,  take  all  or  leave  all. 

Josephine  H,  Ames  v.  James  Hale,  349. 

23.  The  parol  evidence  adduced  by  plaintiff  to  prove  that  the  price 
paid  by  him  was  thirty-three  hundred  dollars  instead  of  twenty- 
three  hundred,  as  stated  in  the  authentic  act  of  sale,  was  properly 
excepted  to  by  defendant.     Felix  Formento  v.  J^.  J.  Boherty  489. 

24.  When  defendant  admitted  the  validity  of  the  note  sued  upon  and 
pleaded  against  it  the  extinguishment,  novation  and  settlement 
stated  in  the  answer,  no  proof  was  required  of  plaintiff  to  estab- 
lish an  indebtedness  on  the  note,  the  law  requiring  no  one  to  prove 
what  is  admitted  in  the  answer. 

The  objection  that  the  answer  was  not  offered  in  evidence  is  frivol- 
ous. Pleadings  make  up  the  case,  and  are  never  offered  in 
evidence  on  the  trial  thereof. 

The  judge  a  qiw  did  not  err  in  refusing  to  permit  defendant  to  set 
up  and  prove  an  individual  account  against  plaintiff  in  compensa- 
tion or  discharge  of  a  debt  due  to  him  as  tutor.  The  rights  of  the 
minors  whom  plaintiff  represents  in  this  action  are  in  no  manner 
affected  by  his  individual  indebtedness  to  defendant. 

The  entries  mate  in  plaintiff's  books  in  the  handwriting  of  J.  P. 
Spears,  the  bookkeeper^  against  himself,  or  debiting  himself,  were 
admissible  against  the  succession  of  the  latter. 

The  declarations  or  statements  of  the  witness  Post  to  plaintiff,  pre- 
vious to  the  trial,  were  not  admissible  against  plaintiff,  because 
they  were  the  declarations  or  statements  of  a  third  person,  not  a 
party  in  interest. 

The  claim  of  reversal  of  judgment  because,  as  written,  it  is  absolute, 
and  not  a  judgmedt  to  be  paid  in  due  course  of  administration,  is 
not  well  founded.  This  was  evidently  a  clerical  error  in  drawing 
th6  judgment,  and  is  of  no  consequence,  because  the  judgment 
must  be  construed  In  reference  to  the  petition,  wherein  it  is  prayed 
that  plaintiff's  demand  be  paid  in  due  course  of  administration. 
J.  B.  Speare,  Tutor,  v.  Mrs,  Jf.  J.  Spears,  Administratrix,  537. 

25.  This  is  an  action  of  boundary.  The  judge  a  quo  erred  in  receiving 
the  report  of  the  surveyors,  which  was  not  made  in  conformity  to 
law.    Bevised  Code,  834.     B.  E.  Lindsay  v.  W.  A.  Wright,  565. 

26.  The  parol  testimony  objected  to  was  not  inadmissible.  The  pur- 
poBe  of  its  introduction  was  not  to  contradict  or  vary  the  purport 
of  a  written  instrument,  but  to  establish  an  important  allegation 
in  the  plaintiff^s  petition  that,  subsequent  to  entering  into  the 
written  agreement,  he  had,  at  the  special  instance  and  request  of 
defendants,  supplied  a  considerable  amount  of  labor  and  material 
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appropriated  to  the  erection  of  certain  baildings  in  addition  to 
that  specified  in  the  written  act. 

Dcmiel  Buokmasier  t.  JS.  d  B.  Jacobs^  626. 

27.  The  objection  that  the  special  commissioner  named  in  the  com- 
mission did  not*execate  it,  because  he  annexed  to  his  signature 
"commissioner  for  the  State  of  Loaisiana/'  and  did  not  affix  the 
seal  of  his  office,  is  frivolous.  The  person  named  as  special  com- 
missioner executed  the  commission,  and  the  addition  of  his  title, 
if  he  be  a  commissioner  for  the  State,  did  not  vitiate  his  acts. 

The  judge  a  quo  erred  in  refusing  to  receive  evidence  on  the  recon- 
ventional  demand  set  up  in  the  amended  answer  of  defendant. 
That  demand  was  sufficiently  set  forth.  If  the  plaintiff  had 
needed  the  particulars  he  mentions  to  enable  him  to  make  his 
defense  against  defendant's  demand  in  reconvention,  he  should 
have  required  defendant  to  state  with  more  accuracy  his  demand- 
As  it  is,  the  plaintiff  appears  to  have  been  sufficiently  notified  of 
the  demand  against  him  for  all  practical  purposes. 

John  Davis  v.  William  (7.  Madden,  632. 

28.  This  is  a  suit  against  an  estate  on  an  account  made  out  against 
Joseph  Howell,  a  deceased  person.  The  plain ti^,  by  his  own  tes- 
timony and  by  that  of  another,  offered  to  prove  Howell's  acknowl- 
edgment that  he  owed  the  debt  and  that  he  promised  to  pay  it. 
This  testimony  was  objected  to  by  defendant,  on  the  ground  that 
such  acknowledgment  could  only  be  established  by  written  evi- 
dence. The  judge  a  quo  erred  in  receiving  such  testimony ;  neither 
was  it  competent  for  plaintiff  to  prove  by  parol  the  credits  or  pay- 
ments alleged  to  have  been  made  on  the  indebtedness. 

The  allegations  that  certain  it^ms  of  the  account  sued  on  were  prop- 
erty belonging  to  plaintiff  and  sold  by  Howell,  who  retained  the 
proceeds  without  accounting  for  them^  were  attempted  to  be  aas- 
tained  not  by  any  written  evidence,  but  by  the  parol  evidence  of 
the  plaintiff  and  of  an  absent  party  who,,  by  the  admission  of 
defendant's  counsel,  would  swear,  if  present,  that  Howell  acknowl- 
edged the  correctness  of  the  account.  This  testimony  should  have 
been  excluded. 
Where  an  account  is  not  shown  to  be  a  stated  account,  and  is  to  be 
regarded  as  an  open  one,  it  is  prescribed  by  three  years. 

J,  J.  L,  Qoodman  v.  J,  J,  Bayhum^  Exeeutor,  639. 
Sb£  Sales,  No.  S—Theriot  v.  Lyons,  Sheriff,  et  a{.,  253. 
Sbb  Partnership,  No.  S—Carrie  A,  Drake  and  Hueband  v. 
'  Hays  et  aU.,  256. 

See  Insurance,  No.  3 — T.  G.  Bgan  t.  The  Firemen^s  Ineuranee 
Company  and  Pelioa/n  Ineura^ice  Oompawy,  368 ;  and 
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No.  4 — A.  Boos  S  Co,  v.  MerchanW^  Mutwil  Insurance  Oomp<my 

of  New  Orleans,  409. 
See  Carbiers,  No.  S-^lkmreni  Julien  v.  Oaptam  and  Owners  of 

Steamer  Wade  Hampton,  377. 
See  Charter  Party,  }io.  2— Wilkinson  amd  Frank  Behan  v. 

Joseph  Dal/eres  et  als,,  379. 
See  Attornet  at  Law,  No.  5—Bandolph,  Singleton  dt  Browne  v. 

Carroll,  467. 
See  Elections,  No.  1 — Nicolas  Burton  et  als.  v.  Charles  Hicks  et 

als.,  507. 
See  Mortgage,  No.  12 — Heard  v.  Paiton,  542. 
See  Succession,  No.  8 — Stuscession  of  Haggerty,  C67. 

EXECUTOR  AND  EXECUTRIX. 

1.  On  the  tenth  of  Jaly,  after  a  protracted  contest,  an  order  was 
rendered  by  the  court,  homologating  the  accounts  of  the  executor 
so  far  as  not  opposed.  On  the  fifteenth  of  September  of  the  same 
year,  Isaac  D.  Brown,  another  of  the  heirs  of  the  deceased,- pre- 
sented an  opposition  to  the  accounts.  The  executor  properly  ob- 
jected to  it  on  the  ground  that  the  judgment  homologating  the 
accounts  formed  res  judicata  as  to  his  opponents. 

Credits  claimed  by  the  executor  for  payment  of  sums  of  money  to 
certain  heirs,  except  one  not  opposed,  were  correctly  rejected  by 
the  judge  a  quo.  These  sums  received  by  the  heirs  will  more 
properly  be  adjusted  by  collation  in  a  final  partition  among  them 
of  the  succession. 

"ithe  court  reserves  to  the  executor  the  right  to  claim,  in  a  final 
settlement  and  partition  of  the  estate,  all  amounts  he  alleges  to 
have  paid  to  the  heirs. 

The  judge  a  quo  properly  struck  from  the  executor's  accounts  such 
lten)S  as  do  not  come  within  that  class  of  necessary  articles  indis- 
pensable in  the  cultivation  of  a  plantation. 
Succession  of  James  N.  Brown. — Homologation  of  acc<mnto  cmd 
opposition  thereto,  328. 

2.  The  sale  from  some  of  the  heirs  to  a  co-heir  could  not  deprive  the 
executor  of  his  commissions.  It  was  a  charge  due  by  the  whole 
estate,  and  where  the  whole  of  the  estate  passed  by  contract  to 
one  of  the  co-heirs,  the  whole  of  the  charges  were  due  to  the 
extent  of  the  estate  by  the  co-heirs  who  purchased.  There  was 
no  want  of  consideration  for  the  note  given  by  the  defendant  for 
the  amount  of  commissions.  The  succession  having  merged  in 
her  she  owed  the  debt. 

The  plea  of  res  judicata  is  not  well  taken.  It  seems  to  rest  upon 
the  judgment  homologating  the  executor's  account.    It  is  con- 
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clasive,  it  is  trae,  as  to  the  amoant  due,  bat  it  is  no  reason  why 
the  plaintiff  should  lose  his  jadgment  for  said  amoant. 

Thomas  8.  WeTla  y.  Annie  Alexa/nder  and  Husband,  624. 

3.  John  S.  Mayfield,  alleging  that  he  is  a  creditor  of  the  saeceasion 
of  Walter  0.  Winn,  for  reasons  stated,  prayed  for  the  removal  of 
the  executrix  from  her  trust.  It  appears  from  the  testimony  that 
in  1862  the  executrix  sold  a  portion  of  a  certain  plantation  belong- 
ing to  the  succession  by  private  sale.  It  also  appears  that  she  ia 
not  now  a  resident  of  the  State,  and  that  she  has  not  given  a 
power  of  attorney,  duly  recorded  as  required  by  law«  to  any  one 
to  represent  her.  These  are  sufficient  grounds  for  destituting  her 
of  her  trust. 

Succession  of  Walter  0.  Winn.  On  peiiUon  of  John  8.  Mayfield 
to  destitute  Mary  B.  BiohardSf  executrix,  687. 

See  Jurisdiction,  No.  12 — Succession  of  WUUam  Bohb,  344. 

FACTORS. 

1.  Factors  and  commission  merchants,  when  exercising  their  func- 
tions of  receiving,  selling,  taking  their  commissions,  and  acooant- 
ing  to  their  principals,  are  acting  in  a  fiduciary  capacity  within  the 
meaning  and  intendment  of  the  thirty-third  section  of  the  bank- 
rupt law  of  1867,  'and  are  not  released  from  obligations  contracted 
in  that  capacity  by  a  discharge  in  bankruptcy. 

To  exonerate  the  factor  from  liability  on  the  ground  of  his  passing 
over  to  his  general  account  the  proceeds  of  the  property  of  the 
consignor,  and  becoming  the  debtor  of  the  latter  for  such  proceedB, 
it  is  well  established  that  it  must  be  shown  that  the  owner  or  con- 
signor knew  of  such  custom  and  usage  and  assented  to  it. 

J.  W.  Banning  v.  E.  Bledkley  dt  'Oo.,  257. 
See  Pkivilegb,  No.  5 — €hiy  dk  Oo.  v.  Baton  dt  Barstaw,  166. 

FALSE  IMPRISONMENT. 

1.  There  can  be  no  damages  awarded  for  an  illegal  arrest,  unless  the 
same  was  maliciously  procured. 

Oharlfis  Joseph  Oourgues  y.  Oharles  T.  Howard  et  als,,  339. 

FIREMEN'S  CHARITABLE  ASSOCIATION. 
1.  While  tl^  Babcock  extinguishers  are  used,  without  by  such  Oise 
interfering  with  or  being  in  the  way  of  the  operations  of  the  fire 
department,  the  plaintiffs  or  others  may  lawfully  use  them  without 
incurring  responsibility. 
The  resolution  of  the  board  of  directors  of  the  Firemen's  Charitable 
Association,  passed  on  the  twenty-sixth  of  January,  1875,  ia  more 
stringent  and  sweeping  than  it  has  the  right  to  pass.  Its  purport 
is  to  abolish  the  use  of  the  Bab£)ck  extinguisher  within  the  limits 
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of  the  city  of  New  Orleans,  nnder  any  and  all  cirenmBtanoes 
■        whatever.    The  chief  engineer  is  clothed  with  power  and  instructed 

to  prevent  the  Babcock  engines  from  Tanning  to  fireS|  and  the  reso-. 

IntioD  provides,  that  the  engineer  shall  "  send  .them  and  the  men 

working  them  to  prison.''    This  is  an  unwarrantable  stretch  of 

power. 

Teutonia  Inswranoe  Company  v.  Thoma$  (y  Connor  et  aU,,  971. 

FOBFEITUBE  AND  CONFISCATION. 

1.  Plaintiff  was  the  owner  of  the  property  on  which  he  made  certain 
improvements,  repairs,  etc.,  for  the  reimbursement  of  the  value 
of  which  he  now  sues.  It  is  true  that  this  ownership  existed  only 
during  the  lifetime  of  John  Slidell,  from  whom  it  had  been  taken 

.  by  forfeiture  and  confiscation.  Still,  during  that  time,  it  was 
absolute. 

Besides,  most  of  the  improvements  were  made  after  the  suit  by  the 
Slidell  heirs  was  brought  against  him.  This  would  deprive  him 
of  his  right  to  recover  the  value  of  the  improvements.  If  the  suit 
between  them  was  a  question  of  title,  as  soon  as  the  suit  was  insti- 
tuted, he  could  no  longer  set  up  possession  in  good  faith. 

Joseph  Brugere  v.  The  Heirs  of  John  Slidell,  70. 

2.  As  Charles  M.  Conrad  was  an  offender  of  a  class  mentioned  in  the 
act  of  Congress  of  the  seventeenth  of  July,  1862,  entitled  an  act 
to  suppress  insurrection,  etc.,  this  statute  authori^d  the  confisca- 
tion of  his  property,  or  the  condemnation  and  sale  thereof  for  the 
period  of  his  life.  By  th.e  decree  of  condemnation  of  the  third  of 
February,  1865,  only  such  right  or  title  as  the  said  offender  had, 
passed  to  and  vested  in  the  United  States,  and  this  was  the  title 
conveyed  to  plaintiff-  by  the  Marshal's  sale  on  the  twenty-ninth  of 
March,  1865. 

But  Conrad,  at  that  time,  had  no  title  to  the  property,  having  sold 
it  to  the  defendants  by  notarial  act  in  the  parish  of  St.  Mary,  on 
the  third  of  June,  1862,  not  only  prior  to  the  seizure,  but  anterior 
to  the  passage  of  the  confiscation  act  itself,  although  the  act  was 
registered  only  in  1870  in  the  parish  of  Orleans,  where  the  prop- 
erty is  situated.  Hence  the  United  States  acquired  no  title  and 
could  not  convey  any  to  plaintiff. 

In  regard  to  the  property  confiscated,  the  position  of  the  United 
States  was  not  that  of  a  third  party  dealing  with  Conrad  on  the 
faith  of  the  title  standing  in  his  name  on  the  public  records,  or 
that  of  a  bidder  at  a  judicial  sale,  who  is  indaced  to  buy  the  prop- 
erty standing  on  the  public  records  in  the  name  of  the  defendant 
in  execution.       £.  W,  BurhanJc  v.  0.  A,  cmd  L.  L.  Conrad^  152. 

The  failuxe  of  defendants  to  reco?d  their  title  in  the  parish  of  Orleans, 
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as  required  by  the  registry  laws  of  the  State,  subjected  them  to 
the  risk  of  losing  it,  if  seized  by  a  creditor  of  their  vendor,  or  if 
sold  or  hypothecated  by  him  to  an  innocent  third  party.  But  the 
title  of  the  property  was  nevertheless  in  them  from  the  time  of 
the  sale,  and  neither  their  vendor  nor  his  heirs  could  recover  it 
from  them. 
As  to  the  United  States,  it  was  immaterial  whether  defendants  had 
recorded  their  title  or  not;  the  property  in  question  belonged  to 
them,  and  their  title  was  not  impaired  by  the  proceedings  under 
the  act  of  July  17,  1862,  instituted  to  confiscate  the  property  of 
Charles  M.  Conrad  for  offenses  committed  by  him.  The  defendants 
were  not  parties  to  these  proceedings  and  their  title  to  the  prop- 
erty could  not  be  divested  by  the  decree  of  condemnation. 

Ibid,  152. 

3.  The  plaintiffs  in  this  suit  are  not  attacking  the  proceedings  and 
judgment  in  confiscation  pronounced  by  the  United  States  Court. 
They  recognize  the  validity  thereof,  but  say  that  the  effect  of  that 
judgment  and  the  sale  thereunder  ceased  at  the  death  of  their 
ancestor  John  Slidell,  and  that  it  was  only  his  life  estate  that  was 
disposed  of.  This  is  correct,  and  has  been  frequently  reaffirmed 
by  the  Supreme  Court  of  the  United  States. 

Heirs  of  John  Slidell  v.  Germania  National  jBanX;,  354. 

4.  The  act  of  Congress,  July  17,  1862,  to  suppress  insurrection,  etc, 
and  the  joint  resolution  of  the  same  date  explanatory  of  it,  are  to 
be  construed  together.  Under  the  two,  thus  construed,  all  that 
could  be  sold  by  virtue  of  a  decree  of  condemnation  and  order  of 
sale  under  the  act  was  a  right  to  the  property  seized,  terminating 
with  the  life  of  the  person  for  whose  offense  it  had  been  seized. 

The  fact  that  such  person  owned  the  estate  in  fee  simple,  and  that 
the  libel  was  against  all  the  right,  title,  interest  and  estate  of  such 
person,  and  that  the  sale  and  Marshal's  deed  professed  to  convey 
as  much,  does  not  change  the  result. 

On  revising  the  decree  of  confiscation  by  the  tribunal  of  last  resort^ 
the  rights  of  the  parties  and  the  qaestions  at  issue  at  the  time  of 
the  libel  and  decree  were  the  subjects  of  inquiry.  The  rights 
which  the  plaintiffs  now  assert  were  not  those  at  issue.  They  could 
not  have  intervened  in  the  confiscation  proceedings  against  John 
Slidell,  to  assert  rights  which  only  accrued  to  them  long  after- 
ward, namely,  on  the  death  of  their  father,  John  Slidell. 

The  litigation  on  the  writ  of  error  and  the  revision  by  the  Sapreme 
Court  of  the  United  States  only  involved  the  validity  of  the  con« 
fiscation.  In  this  instance,  the  question  is,  are  the  plaintiffs  enti- 
tled, under  act  of  July  17,  1862,  to  the  property  in  controversy* 
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since  the  death  of  their  father,  notwithstanding  there  was  a  valid 
confiscation  of  it  under  said  statute  f  The  question  must  be 
decided  in  the  affirmative. 

Heir8  of  John  SUdell  v.  J.  Huppenhauer,  383. 

GARNISHMENT  AND  GARNISHEES. 

1.  The  plaintiffs  having  judgment  against  the  defendants  in  aolidOf 
issued  execution  thereon  and  made  Terry,  one  of  the  defendants, 
a  party  garnishee,  propounding  to  him  certain  interrogatories. 
This  proceeding  was  excepted  to;  the  judge  a  quo  erred  in  over- 
ruling the  exception.  Terry,  being  one  of  the  defendants  in  ex- 
ecution liable  in  aolido  with  the  others,  was  not  a  third  person, 
and  could  not  be  proceeded  against  by  garnishment  process. 

Jolm  T,  Bailey  d  Co.  v.  Lacey,  Terry  &  Oo,^  39. 

2.  Judgment  having  been  rendered  against  the  defendants,  as  a  firm, 
and  the  individual  members  thereof  in  solido  for  the  amount  of  a 
note  of  the  firm,  there  was  another  judgment  in  the  same  instance 
against  Terry,  one  of  the  firm,  for  the  same  debt,  on  a  rule  against 
him  as  garnishee ;  this  was  an  error ;  and  an  order  making  a  rule 
upon  him  absolute  to  forthwith  deposit  in  court  sufficient  cash  or 
assets  to  satisfy  the  judgment  against  him  as  garnishee,  was  an- 
other error.  Terry  was  not  a  third  person  in  contemplation  of  the 
law  applicable  to  garnishees  -,  he  was  one  of  the  defendants ;  judg- 
ment had  been  rendered  against  him  individually  and  as  a  member 
of  the  firm.  The  second  judgment,  under  tk  fieri  facias  against  the 
"  defendants,"  added  nothing  to  his  liability. 

Charles  L.  Eichardson  v.  Lacey,  Terry  <&  Oo,,  62. 

3.  The  plaintiffs  contend  that  the  garnishees  having  admitted  that 
they  owed  Norris,  the  defendant,  the  sum  of  $2933,  it  is  incum- 
bent upon  them  to  prove  the  correctness  of  every  item  of  the  sum 
they  claim  the  right  to  retain,  which  plaintiffs  aver  the  garnishees 
have  failed  to  do.  There  is  no  evidence  introduced  by  the  plain- 
tiffs to  disprove  the  truth  of  the  answers  of  the  garnishees.  The 
extent  of  the  liability  of  garnishees  is  to  be  tested  by  their  an- 
swers to  interrogatories,  when  the  truth  of  those  interrogatories 
has  not  been  disproved. 

Flash  dt  Co.  V.  A.  W.  Norris — Beynolds,  Bowling  dt  Co,  Ga/r» 
nisheeSy  93. 

4.  When  a  firm  is  cited  as  garnishees,  the  answer  to  the  interroga- 
tories made  in  behalf  of  the  firm  needs  pot  to  be  sworn  to  and 
signed  by  each  member  thereof.  If  the  firm  only  is  cited,  the 
firm  only  is  bound  to  answer,  and  any  member  thereof  may  make 
oath  and  sign  the  firm  name.  If  the  separate  answer  of  each 
member  be  desired,  citation  must  be  addressed  to  and  served  on 
each  member. 

F,  Bupierris  v.  J.   W.  HalUsay, — E.  Benjamin  d  Oo,  Qa/mish' 
ees,  132. 
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5.  Od  the  day  fixed  for  hearing  on  the  rale  taken  by  plaintiff^  on  the 
garnishees  in  this  sait  to  show  caase  why  their  answers  should 
not  be  taken  for  confessed,  an  exception  to  the  motion  made  by 
the  garnishees  for  leave  to  amend  and  explain  said  answers  waa 
objected  to  by  plaintiffs  on  the  ^oand  that  it  was  too  late,  and 
overruled  by  the  judge  a  quo. 

There  was  no  error  in  this  ruling. 

•The  garnishees  evinced  no  disposition  to  refuse  or  neglect  to  answer, 
or  prevaricate.    Their  original  answers  were  not  drawn  as  defi- 
nitely as  they  might  have  been,  but  when  read  in  reference  to  the 
manifest  intent  of  the  interrogatories   which  were  addressed   to 
them  as  bankers,  gave  a  negative  response  to  all  the  questions. 
When  a  depositor's  account  with  his  banker  is  closed,  the  inference 
is  clear  and  manifest  that  he  has  no  fund  in  the  hands  of  said 
banker. 
Alfred  ffennen,  Mrs.  A.  M.  ffennen,  JSxeeutrix  and   UfUp^rsal 
Legatee,  avbrogatedf  v.  Forget,  ChUllotet  et  al.    Pike,  Brothers  <fe 
Co.,  Oamishees,  381. 

6.  The  garnishment  process  was  not  Intended  and  can  not  be  used  to 
litigate  and  settle  side  Issues.  In  this  case  were  the  attach- 
ment sustained,  it  would  be  the  engrafting  of  the  suit  of  J.  J. 
McDaniel  v.  L.  H.  Gardner  &  Co.  and  A.  Baldwin  for  damages, 
upon  the  suit  of  t^eet,  Tale  &  Bowling  v.  J.  J.  McDaniel  &  Co., 
and  making  Peet,  Yale  &  Bowling  the  plaintiffs  in  the  said  suit  for 
damages. 

Peet,  Tale  dt  Bowling  v.  J.  J.  McDaniel  dh  Oo.,  L.  H.  Gardner  dt 
Co.  and  A  Baldwin,  Oarnishees,  455. 

7.  A  garnishee  can  not  waive  service  of  the  proceedings  required  by 
law  to  make  a  seizure  of  effects  or  property  in  his  hands.  In  this 
case,  as  the  garnishee  was  not  legally  served,  nothing  was  at- 
tached in  his  hands. 

The  judge  a  quo  erred  in  allowing  damages  on  the  dissolution  of  the 
attachment  in  this  instance.  It  is  not  pretended  that  the  plain- 
tiffs were  not  entitled  to  sue  out  the  attachment  against  tbeir 
debtor,  a  non-resident.  There  has  been  no  abuse  of  that  harsh 
remedy  here,  but  merely  a  failure  to  get'  the  benefit  of  the  writ, 
because  of  the  error  committed  in  executing  the  process. 

John  Phelps  <&  Co.  v.  Horace  Boughton,  592. 
GASLIGHT  COMPANIES. 

See  Pbivilegb,  No.  4 — Crescent  City  Gaslight  Company  v.  New 
Orleans  Gaslight  Company,  138. 
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GOVEBNOB. 

1.  This  appeal  was  made  retaroable  at  th^  session  of  the  Supreme 
Court  to  be  held  at  New  Orleans  on  the  first  Monday  of  Novem- 
ber, 1874.  Before  the  return  day,  to  wit,  on  the  twentieth  of  July, 
1874,  the  relator  procured  the  consent  of  the  Governor  for  the 
transfer  of  the  case  to  Monroe,  and  for  its  trial  at  the  term  held 
at  that  town.  The  Governor  also  employed  an  attorney  for  the 
defense,  notwithstanding. the  opposition  of  the  Attorney  General 
and  of  Dubndet,  the  defendant. 

The  Governor  had  no  authority  to  consent  to  the  transfer  of  this 
case,  and  to  employ  counsel  as  he  did.  The  Attorney  General  is 
the  proper  officer  to  represent  the  State  in  all  her  law  suits,  and 
the  act  21  of  the  acts  of  1872,  on  which  the  Governor  relied|  was 
not  intended  to  deprive  the  Attorney  General  of  the  control  and 
management  of  his  cases,  but  only  to  provide  for  certain  contin- 
gencies in  which  he  may  designate  an  attorney  to  act  on  behalf  of 
the  State.  Under  that  statute  he  was  empowered  to  appoint 
counsel  to  act  in  this  suit. 
State  ex  reh  Albert  Baldwin  v.  IMmelet,  State  Treasurer—State 

o/Laumana,  Interven&r,  29. 
See  Offices  and  Officers,  No.  9 — State  ex  rel.  Leonard  v.  Jaek- 

«Ofi,  541;  and 
No.  10-^State  ex  rel.  Jaeoh  A.  Meyer  v.  Joshua  Van  Iromp^  569. 

HOMESTEAD. 

1.  The  right  granted  to  the  widow  or  minor  children  of  a  deceased 
person  by  the  homestead  act,  vests  in  them  at  the  time  of  the 
death  of  the  deceased,  provided  their  condition  of  life  at  that 
moment  entitles  them  to  the  benefit  of  the  provisions  of  the  act ; 
their  pecuniary  circumstances  at  the  time  of  the  death  of  the  in- 
solvent, and  not  at  any  subsequent  time,  settles  their  right  to  any 
claim  under  tlie  act.  Succession  of  S.  Marx,  99. 

2.  The  property  for  which  exemption  from  seizure  is  claimed  by 
plaintiff,  under  the  homestead  law,  seems  under  the  circumstances 
of  the  case  to  partake  more  of  the  character  of  rural  than  urban 
property.  The  humane  provisions  of  the* homestead  law  reserv- 
ing to  the  unfortunate  debtor  a  home,  and  soil  to  cultivate,  must 
be  interpreted  in  the  same  spirit  in  which  they  were  framed. 

Christian  Baden  v.  J.  B.  Beeves,  Executor,  and  Sheriff,  226. 

3.  The  obligations  sued  upon  were  entered  into  subsequent  to  the 
homestead  law,  and  are  therefore  subject  to  it.  These  obligations 
novated  a  debt  previously  existing  and  secured  by  mortgage. 
Whether  this  original  mortgage  was  valid  or  not  for  want  of  rein- 
Bcription  is  immaterial.  It  was  abandoned  and  became  inoperative 
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by  the  consent  of  the  original  mortgagee,  who  received  in  lien 
thereof  the  new  obligations;  which  are  now  sought  to  be  enforced. 
Robert  J,  Moore  y.  A.  J,  Beelman. — Same  v.  Mrs.  Laura  J.  Bed- 
man,    (Consolidated)  976. 

4.  It  is  COD  tended  in  this  case  that  the  law  only  authorizes  a  home- 
stead against  the  estate  of  the  deceased  husband  or  father,  and 
not  against  the  succession  of  the  deceased  mother.  This  con- 
struction of  the  homestead  law  is  untenable.  Such  a  construction 
would  be  at  war  with  the  plain  meaning  of  the  law,  as  well  aa 
with  the  obvious  purposes  for  which  it  was  enacted. 

Swscession  of  Mrs,  Mary  GoUma/n — OppositioH  of  I.  W.  Arthur  dt 
Oo.  et  aU.  to  final  account,  289. 

5.  It  is  manifest  that  the  act  33  of  the  acts  of  1865,  entitled  ''An  Act 
to  exempt  from  seizure  and  sale  a  homestead  and  other  property," 
was  intended  to  apply  to  seizures  under  execution  after  the  pas- 
sage of  the  law,  regardless  of  the  period  when  the  debts  were 
contracted,  upon  which  the  judgments  were  rendered.  When  the 
authprs  of  the  statute  undertook  to  enumerate  the  claims  which 
they  desired  exempt  from  the  operation  of  this  law,  the  presump- 
tion is  they  mentioned  all  that  they  intended. 

The  law  is  unambiguous,  and,  under  pretext  of  a  construction,  this 
court  can  not  rightfully  apply  a  limitation  upon  its  operation,  for 
this  would  be  virtually  enacting  an  amendment  to  the  law,  or 
exercising  legislative  powers. 

If  the  defendants,  prior  to  the  enactment  of  the  homestead  act  of 
1865,  had  acquired  a  privilege  or  mortgage  on  the  property  in 
question,  that  right  would  not  be  impaired  by  the  law.  But  this 
court  has  never  decided  that  a  judgment  rendered  aft^r  the  pas- 
sage of  the  homestead  law,  on  an  ordinary  debt  existing  previously,' 
is  exempt  from  the  operation  of  said  homestead  law. 

A  State  has  a  right  to  pass  a  homestead  law  of  the  kind  mentioned 

in  this  suit,  and  its  operation  against  an  ordinary  creditor  whose 

claim  existed  before  its  passage,  in  no  manner  contravenes  the 

provision  of  the  constitution  of  the  United  States  prohibiting  a 

State  from  enacting  a  law  impairing  the  obligations  of  contracts. 

"   William  Doughty  v.  The  Sheriff  et  als.,  355. 
HOSPITAL. 

1.  The  State  had  the  right  to  pass  act  No.  60  of  the  acts  of  1872, 
styled  **  An  Act  to  establish  a  hospital  for  small  pox,  and  other 
contagious  diseases,"  and  in  the  exercise  of  its  police  power  to  re- 
quire all  indigent  cases  of  small  pox  or  other  contagious  diseases 
to  be  sent  by  the  city  of  New  Orleans  to  the  Luzenberg  Hospital, 
at  the  expense  of  said  city,  and  the  defendant  can  be  enjoined 
from  contravening  this  law.  ^ 

State  of  Louisiana  ex  rel.  A,  P.  Field,  Attorney  Genera!     nd  J.  /• 
Hayes  V.  Oity  of  New  Orleans  et  aU.,  521. 
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HUSBAND  AND  WIFE. 

1.  Where  a  bill  of  exceptions  was  taken  to  the  admission  in  evidence 
of  an  act  of  sale  set  up  by  defendant  as  the  soarce  of  his  title,  on 
the  ground  that  the  vendor  was,  when  she  executed  the  act,  a  mar- 
ried woman  unauthorized  in  any  manner  to  execute  the  deed^ 

Held — ^that  the  court  a  qua  did  not  err  in  admitting  the  evidence.  The 
want  of  authorization  of  the  husband,  or  of  that  of  the  court  if 
the  husband  refused  his  assent,  rendered  the  act  she  performed  a 
relative  nullity  only,  and  one  which  only  the  husband  or  wife,  or 
their  heirs,  could  set  up  proceedings  to  annul. 

Dennis  OronauY,  Bdward  Cochran  etaU,,  120. 

2.  In  this  case  it  can  not  be  doubted  that  the  plaintiff  had  the  right 
to  manage  her  plantation,  which  was  paraphernal  property,  and 
that  a  mandate  having  for  its  object  the  management  thereof  has 
a  lawful  object.  Therefore,  as  there  is  no  law  forbidding  the  plain- 
tiff from  appointing  her  husband  an  agent  to  aid  her  in  the  ad- 
ministration of  her  plantation,  it  must  be  concluded  that  she  had 
the  right  to  do  so. 

The  thing  seized  being  raised  on  the  plantation  of  plaintiff,  which 
she  administered,  aided  by  her  husband  as  agent,  it  follows  that  it 
was  her  separate  property,  and  not  liable  to  seizure  by  her  hus- 
band's judgment  creditors. 

•  Amelia  SimoneauXf  Wife  of  Emile  E,  Lauve,  v.  Edgar  P.  Heir- 
luin^  Sheriff,  et  ah  183, 

3.  The  judgment  of  separation  between  plaintiff  and  her  husband 
was  a  nullity  because  it  was  not  executed  by  a  giving  in  payment 
or  by  a  hona  fide  non-interrupted  suit  to  obtain  payment  as  re- 
quired by  article  2428  of  the  Revised  Code,  nor  was  it  promptly 
published  as  required  by  article  2429. 

The  conveyance  under  which  plaintiff  claims  the  property  seized  is 
covered  by  neither  of  the  three  cases  mentioned  in  article  2446, 
and  in  the  language  of  article  1790,  such  contract  between  husband 
and  wife  is  forbidden. 
Mrs.  Emily  ffeyman  v.  The  Sheriff  of  East  Feliciana  et  ah,  193. 

4.  There  is  no  force  in  the  objection  that  the  answers  filed  by  the  de- 
fendants, married  women,  without  the  authorization  of  their  hus- 
bands, are  without  effect,  and  that  the  judgment  against  them  is 
null,  inasmuch  as  they  were  not  in  legal  contemplation  in  court, 
and  could  not  stand  in  judgment.  The  petition  prays  that  the  hus- 
bands be  cited  to  appear  and  assist  their  wives  in  their  defense. 
The  answers  are  that  defendants  appear  and  for  answer,  etc.  This 
is  sufficient,  and  fulfills  the  requirements  of  the  law. 

BUey  V.  ffeirs  of  Biley,  248. 

5.  No  grave  and  insuperable  cause  exists  justifying  a  decree  of  divorce 
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in  this  case.  It  was  not  the  intention  of  the  lawmaker  that  conrto 
shoald  be  governed  in  their  deoidons  of  cases  of  this  sort  by  the 
declarations  and  wishes  of  the  parties  themselves,  acting  under 
excitement  and  dissatisfaction.  Their  allegations  of  grievances 
insupportable,  must  be  made  good  by  proof,  to  authorize  the  action 
of  the  judge.  It  is  not  every  family  feud  declared  by  husband  or 
wife  to  be  insupportable  that  will  authorize  a  decree.  It  is  in  the 
great  interests  of  society  that  the  conjugal  relation  should  not  be 
dissolved  except  upon  weighty  and  well-established  reasons. 

Nelson  Jl  Scotiy  Husband,  v.  (Georgia  Scott,  Wife,  594. 
See  Dation  en  Paibmbnt,  No.  1 — B,  Newman  dt  Oo^  v.  Eaton 
and  Trt/e,241. 

See  Communitt,  No.  3 — Jtfr*.  A.  B,  Barrow  et  dl.  v.  J.  R,  Sis- 
vens.  Sheriff,  et  als.,  343. 

INJUNCTION. 

1.  In  this  instance,  where  the  plaintiff  enjoined  an  order  of  seizure 
and  sale  issued  on  behalf  of  defendants,  the  judge  a  quo  did  not 
err  in  dissolving  the  injunction  for  the  sum  really  due  by  plain- 
tiff, and  perpetuating  it  as  to  the  small  sum  received  by  defend- 
ant and  to  be  credited  to  plaintiff,  but  he  should  have  allowed 
damages  on  the  amount  that  was  due.  The  remittitur  by  defend- 
ants is  an  admission  that  the  writ  issued  for  more  than  wastlue. 
The  making  of  a  remittitur  does  not  remove  the  existence  of  the 
cause  for  the  injunction,  to  that  extent,  at  the  date  of  its  issuance. 

John  T.  Michel  v.  ZeriUa  Meyer  et  al.,  173. 

2.  The  privy,  in  this  instance,  being  built  upon  the  yard  or  space  of 
ground  belonging  in  common  between  the  parties,  t}jfi  defendant 
had  no  right  to  place  or  keep  said  privy  on  it  without  the  consent 
of  his  co-owner.  Martin  Kenopshy  v.  Marh  Davis  et  a^,  174. 

3.  In  this  instance,  the  property  was  in  the  hands  of  the  sheriff  under 
a  writ  of  seizure  and  sale,  and  as  this  court  does  not  find  that  said 
writ  was  set  aside,  it  certainly  was  and  is  the  duty  of  the  sheriff 
to  hold  the  property  under  the  writ  until  the  injunction  anesting 
its  further  execution  is  disposed  of,  notwithstanding  the  irrega- 
larities  that  have  occurred.  The  writ  of  provisional  seizure  was 
expressly  set  aside  and  the  iigunotion  reversed,  or  resuscitated, 
but  the  executory  process  was  not  annulled,  nor  ordered  to  be 
vacated.  If  the  injunction  has  any  force,  it  is  in  arresting  the 
sale  under  said  process.  As  the  sheriff,  however,  has  done  what 
the  relator  seeks  in  this  proceeding,  and  has  possession  of  the 
property  under  the  writ  of  seizure  and  sale,  it  is  unnecessary  to 
render  the  decree  prayed  for  by  said  relator.    The  rule  therefore 
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must  be  dismissed,  bat  the  sheriff  is  ordered  to  hold  possession  of 
the  property. 
State  ex  rel.  E,  J.  Qay  y.  Judge  of  the  Fifth  Judicial  District  Cowri 

and  Sheriff  of  the  Farieh  of  Iberville,  212. 
SsE  Mortgage^  No.  2 — Lehman^  Newgass  dt  Co.  y.  Banson,  279. 
See  Mbtbopolitan  Police  Warrants,  No,  1 — Louisiana  Na* 

iional  Bank  y.  City  of  New  Orleans,  446. 
See  Sales,  No.  17 — Lynch  y.  Mrs  Kennedy  and  Husband,  464. 
INSURANCE. 

1.  Before  the  party  insnred  can  recoYer  on  his  policy,  the  express 
condition  to  prcYent  the  forfeiture  of  the  policy — which  is,  that 
the  insured  shall  haYe  the  notice  of  other  insurances  taken  upon 
the  same  property  indorsed  upon  the  instrument,  or  otherwise 
acknowledged  by  the  insurers  in  writing,  must  be  shown  to  haYe 
been  complied  with. 

The  propriety,  of  such  a  clause  in  a  policy  of  insurance  is  partiou- 

* 

larly  apparent  in  this  cjise  on  account  of  the  discrepancy  of  testi- 
mony. Its  purpose  is  to  enable  the  insurance  company  to  protect 
itself,  and  to  aYoid  loose  and  unreliable  CYidence  of  notice  giYcn 
to  them  of  subsequent  policies  being  taken  out  on  property  in- 
sured by  them.  The  rule  which. excludes  parol  CYidence  in  such 
cases  is  well  settled  and  strictly  adhered  to. 
Meyers  and  Winehill  y.  The  Oermania  Insurance  Company — Coch- 
ran <&  Co.  et  als,,  Subrogated,  63. 

2.  Where  the  defendants  answered  that  they  had  issued  the  policy  of 
insurance  sued  upon  at  the  instance  of  Bader,  agent  of  the  plain- 
tiff; that,  when  called  upon  to  pay  the  premium,  he  referred  them 
to  plaintiff  who  declined  paying,  on  the  ground  that  her  agent  must 
haYe  paid  it;  that,  afterward  calling  on  Bader  and  informing  him 
of  the  failure  of  plaintiff  to  make  payment,  he  adYised  them  to 
cancel  the  policy,  which  they  accordingly  did,  wherefore  they  were 
no  longer  bound; 

Held — That  where  a  policy  of  insurance  is  issued  without  prepay- 
ment of  the  premium,  the  inference  is  that  the  insurers  intended 
to  extend  a  credit  for  its  payment ;  that  it  was  not  at  the  option 
of  the  company  to  cancel  the  policy ;  that  they  only  had  the  right 
to  claim  a  dissolution  of  the  contract  for  nonpayment  of  the  pre- 
mium upon  putting  the  other  party  in  mora;  that  Bader  was  only 
empowered  to  apply  for  the  renewal  of  the  policy,  and  was  with- 
out instructions  or  authority  to  consent  to  its  annulment. 
MaroeUne  Latoix  y.  Germania  Insur<mce  Company  of  New  Or- 
leans,  113. 

3.  This  was  merely  a  case  of  ordinary  reinsuranoei  no  policy  being 
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iBsaed,  no  written  agreement  being  entered  into,  but  the  applica- 
tion for  reinsnrance  by  the  Fireman's  Insarance  Company  being 
entered  in  the  books  of  the  Pelican  Insurance  Company,  as  it  is 
inferred  to  be  the  custom  among  insurance  companies  in  cases  of 
this  kind. 
If  there  was  a  stipulation  pour  autrui,  or  a  contract' whereby  the 
Pelican  Insurance  Company  assumed  the  obligation  of  the  Fire- 
man's Insurance  Company,  the  plaintiff  can  not  enforce  it,  because 
said  agreement  was  not  in  writing,  and  the  law  is  that  the  promise 
to  pay  the  debt  of  another  can  not  be  proved  by  parol  evidence. 
Thomas  O.  Egan  v.  The  Fireman* 8  Insurance  Company  and  The 
Pelican  Insurance  Company ^  368. 

4.  It  is  a  settled  qnestion  that  in  ;an  action  on  a  valued  policy  of 
insurance  the  plaintiff  is  not  put  on  proof  of  his  interest  in  the 
object  insured  by  a  plea  of  the  general  issue. 

In  this  case,  however,  the  evidence  shows  that  the  plaintiffs  bad  an 
insurable  interest  in  the  stock  of  goods  belonging  to  Marks,  on 
which  they  took  a  Are  policy.  They  furnished  Marks  with  goods, 
and  upon  their  credit  and  responsibility  enabled  him  to  obtain 
goods  from  others,  and  subsequently  paid  for  them.  The  plain- 
tiffs' sole  reliance,  it  seems,  for  payment,  rested .  upon  the  fidelity 
and  success  of  Marks'  business.  The  danger  of  loss  by  the 
destruction  of  the  store  and  Marks'  stock  of  goods  on  hand  consti- 
tutes a  sufficient  interest  in  the  plaintiffs  to  sustain  the  policy. 

The  plea  that  the  policy  became  void  by  the  plaintiffs  taking  insur- 
ance on  the  same  property  in  the  New  Orleans  Mutual  Insurance 
Association  without  notice  to  defendants  is  not  tenable.  The  other 
insurance  taken  on  the  property  was  in  the  interest  of  a  different 
party. 
A.  Boos  <&  Co.  V.  iferchants^  Mutual  Insura/nce  Company  of  Hew 
Orleans,  409. 

5.  Clark,  as  the  agent  of  Mrs.  Lane,  having  entered  into  a  contract 
of  assurance  with  defendant  and  paid  the  premium  with  her 
means,  could  not  direct  the  insurance  money  to  be  paid  to  his  own 
creditor ;  it  belonged  to  his  principal. 

George  D.  Pritchett  v.  Mechanics*  and  Traders*  Insurance  Company, 
Mrs,  Sarah  C.  La/ne,  Intervener,  525. 

6.  When  there  is  in  the  description  or  designation  of  the  buildings 
in  which  the  goods  insured  are  located  such  misrepresentation  of 
a  material  fact  as  to  avoid  the  policy,  the  insurers  are  released 
from  responsibility. 

0.  N,  Prudhomme  v.  Salamander  Fire  Insurance  Company  of  New 
Orlea/nSf  695. 
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INTEEVENTION. 

1.  The  intervention  is  dismissed.    The  intervener  has  neither  alleged 
nor  proved  that  she  is  a  creditor  of  the  defendant,  whose  property 
was  sequestered. 
If  the  intervener  had  a  lessor's  privilege^  it  should  have  been  asserted 
before  the  sequestered  property  was  released  on  bond.    No  fraud 
and  collusion  are  shown  between  the  plaintiffs  and  the  defendant. 
The  intervenor  can  not  urge  irregularities  in  the  suit,  such  as  insuf- 
ficiency of  the  bond  or  affidavit  on  which  the  sequestration  issued. 
D,  B,  Carroll  dt  Co.  v.  H.  T.  Bridewell.     Mrs.  Lieeie  Hamilton, 

Iniervenorf  239. 
See  Appeal,  No.  3 — State  ex  reL  Mississippi  and  Mexican  Oulf 
Ship  Canal  Company  v.  Administrators  of  the  City  of  New  Or- 
leans,  469. 
See  Practice,  No.  7 — State  ex  reL  Mrs.  Peeot  v.  Parish  Judge  of 
the  Parish  of  St.  Mary,  184. 
JUDGMENT. 
].  According  to  plaintiff's  own  statement,  his  claim  is  based  on  the 
balance  due  him  on  a  judgment  in  his  favor  of  the  Third  District 
Court,  parish  of  Orleans,  agaiust  S.  M.  Montgomery,  which  judg- 
ment, by  execution  issued  thereon,  was  not  satisfied  in  full.    The 
judgment  of  the  Third  District  Court  was  rendered  on  the  twelfth 
of  December,  1863;  it  was  affirmed  on  the  tenth  of  June,  1867. 
Meanwhile  the  property  was  seized,  and,  on  the  fifth  February, 
1864,  was  sold  to  plaintiff,  who  claims  that  there  is  a  balance  of 
$7002  due  him  on  the  judgment. 
This  present  suit  was  instituted  in  the  Second  District  Court,  parish 
of  Orleans,  against  the  representatives  of  the  said  S.  M.  Mont- 
gomery, deceased,   to  cause  the  plaintiff  to  be  recognized  as  a 
creditor  of  the  estate  in  the  above  amount  to  be  paid  in  due  course 
of  administration. 
It  has  been  decided  that  a  devolutive  or  suspensive  appeal  from  a 
final  judgment  of  a  district  court  does  not  suspend  prescription 
pending  the  appeal.      Therefore  prescription,  running   in  this 
instance  from  the  twelfth  December,  1863,  the  day  on  which  the 
judgment  relied  on  by  plaintiff  was  rendered,  which  judgment 
was  affirmed  on  the  tenth  January,  1867,  was  not  interrupted  by 
this  suit,  instituted  on  the  fifth  of  December,  1871,  and  fixed  for 
trial  on  the  eleventh  September,  1874,  on  motion  of  plaintiff's 
counsel,  when,  on  that  day,  the  defendant  filed  the  plea  of  pre- 
scription. 
To  revive  a  judgment,  citation  must  issue  from  the  court  which 
rendered  it.    To  revive  the  judgment  sought  to  be  enforced  in 
this  case,  citation  should  have  issued  from  the  Third  District 

Court. 
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The  suit  in  the  Second  District  Coart  can  in  no  sense  be  considered 
as  a  snit  to  revive  the  jndgment  of  the  Third  District  Coart,  and 
if  it  were,  the  second  court,  nnder  the  statute  of  1853,  had  no 
power  to  revive  it.  Hence  the  foandation  on  which  the  plaintilTs 
claim  rests,  to  wit :  the  jadgment  of  the  Third  District  Coort,  has 
been  destroyed  by  time. 

Henry  Samory  v.  Widow  Samuel  M.  Montgomery,  50. 

2.  This  is  a  salt  by  plaintiff  to  annal  a  jndgment,  set  aside  the  sale 
thereunder,  and  recover  the  property  sold. 

The  marriage  of  the  plaintiff  vacated  the  authority  conferred  in  the 
deed  of  mandate  executed  before  marriage  to  her  father,  P.  S. 
Nugent,  empowering  him  to  represent  her  in  all  suits  in  this  State. 
P.  S.  Nugent  had,  therefore,  no  authority  to  confess  judgment  as 
attorney  in  fact  for  the  plaintiff,  at  the  time  he  did  so. 

But  the  judgment  complained  of  was  rendered  also  on  the  written 
consent  of  Frank  HayneSj  her  attorney.  His  authority  to  consent 
to  the  judgment  with  a  stay  of  execution  until  a  certain  specified 
time  has  not  been  denied  under  oath  by  the  plaintiff,  and  until 
thus  denied  the  defendant  was  not  required  to  prove  it. 

The  attorney  was  a  sworn  officer,  bound  by  his  oath  to  act  correctly 
in  the  pursuits  of  his  profession.  Thus  situated,  it  is  not  to  be 
presumed  that  he  acted  without  proper  authority.  On  the  con- 
trary, every  presumption  is  in  favor  of  his  having  pursued  the 
proper  course  of  conduct,  unless  the  contrary  should  be  suggested 
on  affidavit. 

In  regard  to  the  error  in  the  advertisement  about  the  exact  number 
of  feet  the  property  possessed  fronting  on  the  street,  it  is  an  irreg* 
ularity  which  ought  not  to  vitiate  the  sale,  the  proceedings  appear- 
ing to  be  regular. 

If.  A,  Dochham  and  Husband  v.  Jonatlujm  Potter,  73. 

3.  The  judgmenc  of  separation  between  plaintiff  and  her  husband 
was  a  nullity  because  it  was  not  executed  by  a  giving  in  payment 
or  by  a  bona  fide  n  on -interrupted  suit  to  obtain  payment  as 
required  by  article  2428  of  the  Revised  Code,  nor  was  it  promptly 
published  as  required  by  article  2429. 

The  conveyance  under  which  plaintiff  claims  the  property  seised  is 
covered  by  neither  of  the  three  cases  mentioned  in  article  2446 ; 
and  in  the  language  of  article  1790,  such  contract  between  husband 
and  wife  is  forbidden. 
Mrs.  £mily  Heyman  v.  The  Sheriff  of  East  FeluAana,  et  al.,  193. 

4.  A  judgment  acquiesced  in  and  partially  executed  can  not  be 
apx^ealed  from. 

The  plea  that  acquiescence  in  a  judgment  can  not  be  given  by  a 
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police  jary  bo  as  to  prohibit  a  parish  from  appealing  from  a  judg- 
ment rendered  against  itj  is  not  tenable.  There  is  no  reason  why 
a  parish  should  not  be  bound  by  the  acts  of  its  agent  as  an  indi- 
yidual  would  be. 

a  K.  David  y.  The  Pariah  of  East  BaUm  Bauge,  230. 

5.  Here  two  married  women,  sisters,  are  sued  jointly  as  heirs  of  their 
mother.  Judgment  is  rendered  against  them  jointly,  each  for  her 
half  of  the  debt  against  their  ancestor.  Neither  is  bound  to  pay 
the  other's  share  of  the  debt.  When,  therefore,  they  sign  recip- 
rocally each  other's  appeal  bond,  each  becomes  bound  as  surety 
for  the  other's  debt.  The  authorities  cited  in  support  of  the  motion 
to  dismiss  the  appeal  refer  to  cases  where  the  surety  on  the  appeal 
bond  is  bound  by  the  judgment  to  pay  the  debt  for  which  he  stands 
surety.    The  motion  can  not  preyaU. 

There  is  no  force  in  the  objection  that  the  answers  filed  by  the 
defendants,  married  women,  without  the  authorization  of  their 
husbands,  are  without  effect,  and  that  the  judgment  against  them 
is  null,  inasmuch  as  they  were  not  in  legal  contemplation  in  court, 
and  coald  not  stand  in  judgment.  The  petition  prays  that  the 
husbands  be  cited  to  appear  and  assist  their  wiyes  in  their  defense. 
The  answers  are  that  defendants  appear  and  for  answer,  etc.  This 
is  sufficient,  and  fulfills  the  requirements  of  the  law. 

Isaac  F.  Biley  y.  ffeirs  of  E.  M.  Biley,  248. 

6.  Proceedings  were  taken  in  the  Sixth  District  Court  of  New  Or- 
leans to  reyiye  the  judgment  obtained  by  the  plaintiff  against  one 
Richard  Nugent,  and  on  which  he  rests  his  claim  in  this  suit.  Cita- 
tion was  made  on  Nugent,  then  an  adjudged  bankrupt,  discharged 
from  all  liability  on  the  judgment,  and  haying  no  interest  what- 
eyer  in  the  matter.  The  citation  was,  therefore,  null  and  yoid, 
and  the  judgment  which  followed  yoid  also.  The  plea  of  prescrip- 
tion against  plaintiff  must  preyail. 

Charles  E,  Alter  y.  James  MoOullen^  251. 

7.  On  the  fourth  of  March,  1865,  defendant  bought  from  Peter  Mack- 
ley  the  property  in  dispute,  and  was  put  in  possession  of  the  same. 
On  the  thirteenth  day  of  September  of  the  same  year.  Ash  worth 
obtained  a  judgment  against  Mackley  in  the  following  words:  ''By 
reason  of  the  law  and  eyidence  being  in  fayor  of  plaintiff  in  the 
within  suit,  it  is  hereby  ordered,  adjudged  and  decreed,  that.plain- 
tiff  do  recoyer  judgment  as  prayed  for." 

The  certificate  of  the  recorder  of  mortgages  shows  that  this  judg- 
ment was  recorded  thus  on  the  twenty-sixth  of  September,  1865: 
"A  judicial  mortgage  in  fayor  of  James  Ash  worth  v»  Peter  Mackley 
as  prayed  for." 
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On  the  thirteenth  of  October,  1865,  a  fieri  facias  issued  in  the  case  of 
Ashworth  v.  Mackley,  and  the  sheriff  in  hisretarn  states  he  seized 
the  property  in  controversy,  as  the  property  of  Mackley,  and  ad- 
vertised and  sold  the  same. 

There  is  nothing  in  the  above  mentioned  retarn,  or  in  this  record,  to 
show  that  the  property  was  ever  in  the  possession  of  the  sheriff. 
The  opinion  of  the  deputy  sheriff  that  he  seized  the  property  is  not 
sufficient.  He  should  havQ  stated  facts  showing  how  he  effected 
the  seizure.  So  far  as  the  record  shows,  the  defendant  was  not  dis- 
turbed in  his  possession  until  after  the  sheriff's  sale. 

In  the  mean  time,  Mackley,  the  vendor,  and  Carrane,  the  vendee, 
having  learned  that  the  recorder  had  made  an  error  of  descrip- 
tion in  the  deed  of  sale  from  the  one  to  the  other,  went  together 
before  the  recorder,  and  by  a  public  act,  which  was  duly  recorded, 
corrected  the  mistake. 

There  is  no  force  in  the  assertion  that,  inasmuch  as  the  judgment  of 
Ashworth  against  Mackley  was  recorded  before  the  correction  of 
the  misdescription  of  the  property  sold  to  Carrane,  the  judicial 
mortgage  in  favor  of  Ashworth  attached,  and  the  correction  was 
made  too  late.  There  was  not  a  registry  of  such  a  judgment  as 
could  create  a  mortgage  against  the  property.  The  judgment  spe- 
cified no  amount,  and  the  registry  thereof  gave  no  notice  to  third 
parties.  There  was  no  seizure,  and  there  could  be  no  legal  sale  of 
the  property,  because  the  sheriff  did  not  take  possession. 

Aleaccmder  lArette  v.  John  Oarrane,  298. 

8.  A  judgment  is  not  completed  and  can  not  operate  as  a  judicial 
mortgage  or  have  any  effect  until  it  is  signed.  It  is  the  recording 
of  a  judgment  that  gives  a  judicial  mortgage,  and  until  a  final 
judgment  is  signed  it  is  no  judgment. 

Widow  EUzaheih  Ma/rc?uil  v.  Rarriet  Hooker  et  als,  454. 

9.  Where  a  judgment  of  partition  and  sale  was  rendered  without  all 
the  parties  in  interest  being  parties  to  the  suit  of  partition,  said 
judgment  is  an  absolute  nullity,  and  the  sale  made  under  it  is  also 
null  and  void.  Succession  of  Ernest  Poree,  463. 

10.  Under  the  circumstances  of  the  case,  a  mere  clerical  error,  such  as 
Joseph  N.  Robert  for  F.  J.  Bobert,  in  the  decree  of  the  court  from 
which  an  appeal  is  taken,  can  be  corrected  by  this  court  in  reviaiiig 
the  judgment.  The  defendant,  who  raises  the  objection,  is  es- 
topped by  his  judicial  admissions  from  denying  that  he  is  the  party 
condemned  at  the  trial  below.  FeUx  Formento  v.  F,J,  Eohert,  489. 

^.  There  is  no  force  in  the  objection  that  the  Louisiana  National  Bank 
bas  enjoined  the  city  and  the  respondent  from  receiving  Metropo- 
litan Police  warrants  for  licenses,  because  that  was  virtually  a 
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ooDseDt  jadgmenty  and  the  rale  is,  Buoh  jadgments  are  binding 
onij  on  the  parties. 
State  ex  reL  IMie  v.  Adminietratar  of  Finance^  City  of  New  Or* 
leanSf  493. 
12.  Notice  of  subrogation  to  a  judgment,  served  after  the  seizure  thereof, 
has  no  effect  to  disturb  rights  acquired  previously. 
It  was  absurd  for  the  succession  of  P.  C.  Lemane,  having  jndgment 
for  $700  against  Henry  Lemane,  to  seize  thereunder  the  judgment 
of  the  latter  against  the  succession  of  P.  C.  Lemane.  for  $500.    At 
the  time  of  the  seizure  the  respective  judgments  were  compensa- 
ted.   The  law  tolerates  no  such  absurdity  as  a  judgment  creditor 
seizing  a  judgment  against  himself. 
The  objection  that  this  court  is  without  jurisdiction  because  the 
judgment  seized  and  which  the  third  opponent  claims  as  subrogee, 
does  not  exceed  five  hundred  dollars,  is  unfounded.    At  the  time 
of  the  seizure  the  judgment  and  interest  exceeded  that  sum. 
Widow  P.  0.  Lemane,  AdminietratriXf  v.  Henry  Lemane.    Ignaee 

Solum,  Third  Opponent,  694. 
Sbb  Appeal,  No.  2— £.  Eeterhrook  and  A,  GalUer  v.  Ma/ry  Si 

Oauehe,  36. 

Sbb  Privilege,  No.  12 — N^ew  Orleans  Oanal  and  BanUng  Oom^ 

pany  y.  Ihe  Beeorder  of  Mortgages  of  the  Fairish  of  Foinie 

Coupee,  291 ;  and  No.  \^—Nieolson  dOo.y,  Citizens'  Bank,  369. 

See  Obligations  and  Liabilities,  No.  14 — Stevenson  v.  Lavinia 

Edwards  et  als,,  302. 
See  Mortgage,  No.  S—MathUde  Morrison  v.  diiaens'  Bank  et 

als.,  401. 
See  Sales,  No,  IS^Edioards  v.  Fairbanks  d  Oilman,  449. 
See  Evidence,  No.  24 — Spears,  Tutor,  v.  Mrs.  Spears,  AdmmiS' 

tratrix,  537. 
See  Bankruptct,  No.  4 — Keeting  v.  Arthur,  Stone  d  Co.,  570. 
JUBISDICTION. 
1.  This  is  a  personal  action  against  the  owners  of  a  steamboat,  the 
vessel  being  seized  to  enforce  a  lien  accorded  by  a  State  law,  under 
the  conservatory  remedy  of  provisional  seizure.    It  is  not  a  pro- 
ceeding in  rem  to  enforce  a  maritime  lien.    Therefore  there  is  no 
force  in  the  objection  that  the  State  court  was  without  jurisdiction. 
The  State  court,  having  once  obtained  lawful  jurisdiction  over  the 

parties  and  subject  matter,  could  not  be  subsequently  divested 

« 

thereof  by  the  bankrupt  court. 
Congress  has  not  only  not  deprived  other  courts  of  jurisdiction  over 
such  cases,  but  it  has  provided  for  their  prosecution  and  defense  in 
those  courts  by  the  assignee  in  bankruptcy.    This  principle  applies 
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not  only  to  all  ordinary  actions  to  collect  debt,  bat  also  to  all  pro- 
ceedings to  enforce  a  lien,  so  long' as  the  amoant  due  is  in  dispute 
or  remains  unascertained. 
!E.  A.  SwiUer  v.  John  Heinn  and  Mary  Heinnf  Oumen  of  ike 
Steamboat  FroUe,  25. 

3.  A  suit  instituted  in  a  court  without  jurisdiction  interrupts  pre- 
scription. Henry  J,  8orreU  t.  Vtetor  Laurent,  70. 

3.  Courts  have  no  power  to  promulgate  laws,  and  none  of  course  to 
render  orders  to  others  to  promulgate  them.  If  violation  or  re- 
missness  of  official  duty  has  occurred  among  those  who  are  by  the 
constitution  authorized  to  enact  and  promulgate  laws,  the  correo- 

*    tion  is  to  be  sought  within  the  powers  of  the  legislative  and  execu- 
tive departments,  and  not  within  those  of  the  judicial. 
8iate  of  Louisiana  ex  rel.  HThe  Oreeeent  Oity  Waterworks  Oampany 
V.  P.  Q,  Dtelonde,  Secretary  of  State,  71. 

4.  In  this  suit,  instituted  by  plaintiff  to  recover  his  share  in  the  suc- 
cession of  his  grandfather  and  grandmother,  the  only  question 
being  whether  the  Second  District  Court,  parish  of  Orleans,  had 
jurisdiction  to  issue  the  order  of  sale  to  operate  said  partition; 

Held — That  the  court  a  qua  did  not  err,  under  the  state  of  facta 
existing  in  the  case,  and  by  virtue  of  article  924  of  the  Code  of 
Practice,  in  maintaining  its  jurisdiction.  Having  jurisdiction,  it 
could  order  the  sale  of  the  property  to  be  partitioned,  and  it  fol- 
lows that  the  liens  and  mortgages  on  the  property  sold  were  shifted 
to  the  proceeds.  The  opponent,  Sickerman,  retains  his  right  to 
participate  in  said  proceeds  to  the  extent  of  his  mortgage.  The 
purchasers  of  said  property  could  not  be  compelled  to  pay  the 
price  before  they  were  tendered  an  unencumbered  title,  and  all 
that  they  required  was  the  erasure  of  the  mortgages  on  the  prop- 
erty sold.        Charles  Diamond  v.  Bohert  E,  Diamond  et  ab,,  125. 

5.  In  this  instance  a  writ  of  injunction  was  issued  by  the  Superior 
District  Court,  at  the  suit  of  plaintiffs,  restraining  the  city  of  New 
Orleans  from  enforcing  any  claim  against  them  for  pretended  levee 
dues,  wharfage  or  port  charges,  and  prohibiting  W.  L.  Evans,  a 
justice  of  the  peace,  from  further  proceeding  in  certain  specified 
cases  pending  before  his  court. 

An  exception  was  correctly  taken  to  the  jurisdiction  of  the  Superior 
District  Court.  The  constitutionality  of.  the  tax  imposed  by  the 
city  being  in  question,  an  appeal  lay  directly  from  the  juatioe*8 
court  to  this  court.  The  city  had  the  right  to  bring  those  Baits 
before  the  tribunal  having  the  proper  jurisdiction  of  them. 

Fin.  Q.  Wilmot  et  ale.  v.  The  City  of  New  Orleans  et  oZ.,  158. 
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6.  One  muBt  be  ened  before  the  jadge  haying  jaiiadiction  of  the  place 
•    of  one's  domicile,  except  in  the  cases  provided  in  the  Code  of 

Practice.    The  case  of  a  factor  having  a  lien  for  his  advances  on  a 

crop  is  not  embraced  in  the  excepted  cases. 
A  court  without  jurisdiction  to  try  the  principal  demand  can  not  try 

an  issue  accessory  thereto.    A  court  that  can  not  determine  whether 

or  not  a  debt  exists,  for  want  of  jurisdiction,  can  not  decide  that 

there  is  a  privilege,  because  the  latter  can  not  exist  without  the 

former. 
A  sequestration  is  merely  a  conservatory  order.    A  court  without 

jurisdiction  of  the  case  can  render  no  order  whatever  binding  the 

parties,  and  consent  can  not  give  jurisdiction. 

Sdward  J.  Oay  d  Co.  v.  JEaUm  dt  BarBtaw^  166. 

7.  Th'e  defendant  objected  to  the  jurisdiction  of  the  court  below  on 
.    the  ground  that  he  was,  as  alleged  in  the  petition,  a  citizen  of  the 

State  of  New  York.  A  citizen  of  that  State  can  be  sued  in  the 
courts  of  this  State,  ^e  may  cause  the  case  to  be  removed  to  the 
United  States  courts  by  following  the  statutes  upon  this  subject. 
But  if  sued,  cited  and  served  with  copy  of  the  petition,  he  can  not 
plead  his  domicile,  for  the  reason  that,  in  so  far  as  this  State  is 
concerned,  he  has  no  domicile. 

PerlcMM  dt  Billiu  v.  OharUa  Morgan,  229. 

8.  In  this  court  the  intervener  has  filed  au  affidavit  in  which  she 
charges  that  the  person  who  represented  her  in  the  court  below 
had  no  authority  to  do  so.  This  is  a  matter  which  this  court  can 
not  discuss  originally. 

Feter  Barekmd  v.  Henry  LeeMe,    Miss  M.  M.  A,  Odlhoun,  Inter- 
venor^  235. 

9.  In  this  case  no  sentence  having  been  pronounced,  and  no  fine  im- 
posed in  the  court  a  qua^  the  plea  to  the  jurisdiction  of  this  court, 
founded  on  article  74  of  the  constitution,  must  prevail.  . 

The  State  of  Louisiana  v.  MaiUda  Brown,  Martha  Brown  and 
Chapman  Eppe^  2'i6. 

10.  The  peremptory  exception  to  the  jurisdiction  of  a  special  judge  to 
issue  an  order  granting  letters  of  executorship  raOone  materia  was 
properly  overruled.  Under  the  facts  of  this  case  the  parish  judge 
proceeded  lawfully  in  selecting  a  lawyer  having  the  proper  qualifi- 
cations to  preside  over  the  trial  in  his  place. 

Sttoceeeion  of  Mrs.  8.  B.  Fuqua,  271. 

11.  As  this  suit  could  not  have  been  brought  in  the  United  States  Cir- 
cuit Court  for  want  of  jurisdiction  over  one  of  the  defendants,  it 
can  not  for  the  same  reason  be  transferred  to  that  tribunal. 

Besides,  De  Boigne,  one  of  the  defendants,  although  a  citiz(9n  and 
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resident  of  France,  was  not  competent  to  sue  in  the  United  States 
Circuit  Court  on  the  note  and  mortgage  set  up  by  him,  because  his 
transferer,  the  payee  thereof,  was  a  citizen  of  this  State  and  had 
no  such  right. 
New  Orleans  Canal  and  Banhing  Oomipa/ny  ▼.  The  Beeorder  of 
Mortg<ige»  of  the  Pariah  ofPoinie  Oeupee  et  ale.,  291. 
12.  In  the  exercise  of  its  probate  jurisdiction  the  parish  court  can  seU 
succession  property,  as  was  attempted  in  this  case,  because  it  is  a 
power  essentially  necessary  in  the  settlement  of  successions,  and 
as  an  incident  to  the  right  to  sell,  the  parish  court  has  jurisdiction 
to  enforce  the  remedies  provided  by  law  against  a  bidder  who  re- 
fuses to  comply  with  his  bid. 
A  sale  a  lafoUe  enehere  is  a  lawful  sale  which  the  parish  court  may 
make  in  the  exercise  of  its  probate  jurisdiction;  and  an  injunction 
of  a  sale  of  this  character  is  as  much  probate  in  nature  as  an  in- 
jjunction  of  the  first  sale,  or  the  first  offerings. 
Service  of  the  order  to  give  security  was  made  in  this  case  upon  the 
attorney  at  law  of  the  testamentary  executor,  said  executor  being 
at  the  time  absent  from  the  State.    This  is  sufficient. 
When  the  testamentary  executor  of  the  deceased  fails  to  give  secu- 
rity, or  from  any  other  cause  can  not  discharge  the  duties  of  his 
office,  the  judge  must  appoint  the  public  administrator  of  the 
parish.    The  act  of  1870,  establishiog  the  office  of  public  adminis- 
trator, repeals  former  laws  on  the  subject. 
Sueoeasion  of  William  Bohb — Ernest  Merilh  v.  TT.  L»  Hodgson,  on 
Injunction  herein  and  on  Opposition  to  Application  for  DaUve 
Executor,  344. 
19.  It  would  be  improper  to  attempt  to  decide  anything  in  regard  to 
the  title  of  the  property  in  controversy,  even  if  the  court  had 
jurisdiction,  as  the  vendee  is  not  before  the  court,  and  it  would  be 
no  less  wrong  to  make  an  order  to  put  the  legatee  in  possession  of 
property  which  is  shown  to  have  passed  out  of  the  succession,  and 
the  possessor  is  not  before  the  court. 
It  is  manifest  that  the  judgment  decreeing  the  title  of  the  prop- 
erty to  be  still  in  the  succession  i^  wrong,  as  no  such  allegation  or 
prayer  is  made  in  the  petition. 
It  is  equally  clear  that  if  it  had  been  made,  the  parish  court  would 
have  been  ratione  maiericB  without  jurisdiction  to  try  that  question^ 
as  the  value  of  the  property  exceeded  five  hundred  dollars. 

Succession  of  Joseph  Eieard,  965. 
14.  Until  the  error  in  the  judgment  condemning  Joseph  N*.  Robert  in- 
stead of  Francois  J.  Robert  was  corrected,  execution  could  not 
issue  against  the  said  Francois  J.  Robert,  because  he  was  not  con* 
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demned  in  the  decree,  and  as  tbe  case  was  pending  for  revision  in 
'  this  court,  the  judge  a  quo  was  without  jurisdiction  and  could  not 
change  the  decree. 

Felix  Formmto  v.  Fra/noii  Jo$eph  Roherif  445. 

15.  The  defendants  in  this  instance  are  the  legal  representatives  of 
one  Zeller,  who  went  security  on  a  release  bond  given  in  the  suit 
of  Bwitser  v.  steamboat  Frolic.  The  defense  is  that  the  assignee 
in  bankruptcy  for  the  owners  of  steamboat  Frolic  had  no  right  to 
stand  in  judgment  for  said  owners,  and  that  the  State  court  had 
no  jurisdiction  to  render  a  judgment  against  the  assignee.  This 
defense  is  not  well  founded.  The  bankrupts  having  been  dis- 
charged, no  judgment  against  them  could  be  obtained,  and  there 
is  nothing  in  the  bankrupt  law  which  required  the  discontinuance 
of  suits  already  commenced. 

Edgar  A,  Svoiiew  v.  Mm.  Jf.  A.  SeUer  it  ah.,  468. 

16.  The  motion  to  dismiss  the  appeal  of  G-lover  &  Odendahl,  on  the 
ground  that  the  court  is  without  jurisdiction  because  the  amount 
in  controversy  is  below  five  hundred  dollars,  must  be  overruled, 
the  proceedings  in  the  case  being  considered  in  the  nature  of  a 
eoneursus.  Smith  d  MoKenna  v.  Edwin  Charles,  503. 

17.  By  the  confirmation  by  Congress,  on  the  third  of  March,  1857,  of 
the  selections  made  by  the  State  of  lands  granted  to  her  by  the 
act  of  Congress,  approved  March  2,  1849,  and  the  act  approved 
September  28,  1850,  and  by  the  act  of  the  State  No.  104,  of  the 
acts  of  1871,  confirming  all  sales  and  locations  of  pablic  lands 
made  by  the  State  from  the  first  day  of  January,  1861,  to  fourteenth 
October,  1864,  the  land  in  controversy  in  this  instance  was  sev- 
ered from  the  public  domain,  and  the  subsequent  grant  thereof  by 
the  United  States  in  no  manner  impaired  or  defeated  the  title  pre- 
viously acquired  by  the  State  and  transferred  to  plain tifi^ 

The  position  taken  by  defendant  that  the  land  department  decided 
the  land  to  belong  to  him,  and  that  their  action  predades  the  in- 
vestigation and  determination  of  the  case  by  this  court,  is  un- 
founded. 

The  oflElcers  of  the  land  department  may  adjudicate  the  title  of  the 
United  States,  and  to  that  extent  the  adjudication  is  final.  It  is 
not  ior  this  court,  or  any  other,  to  interfere  with  the  discretion  of 
the  land  officers  of  the  United  States  in  their  transfer  to  whomso- 
ever they  may  choose  of  the  title  of  the  United  States  to  lands. 
But  if  the  United  States,  at  the  moment  of  the  adjudication,  had 
no  title  to  the  land  in  question,  this  action  of  the  officers  of  the 
land  department  gave  the  defendant  none, .  and  the  question 
whether  the  United  States  had  any  title  at  the  time  of  the  adjudi- 
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oation  is  clearly  a  qaestion  for  the  courts  of  jnstioe,  and  not  for 
the  officers  of  the  land  department  to  decide. 

James  Marks  y.  0.  O.  MarUn,  S27. 

18.  Appeals  from  the  Superior  District  Coart  of  New  Orleans  are  re- 
turnable at  New  Orleans.  'That  court,  therefore,  was  without 
authority  to  make  this  appeal  returoable  at  -Monroe.  Consent 
can  not  give  jurisdiction,  neither  can  consent  change  the  law  whieh 
designates  the  place  where  appeals  shall  be  returnable. 

The  CitufeM^  Bank  of  Louisiana  v.  The  Board  of  LiqwdatUm,  543. 

19.  The  exception  to  the  jurisdiction  of  the  district  court  was  properly 
maintained.  The  execution  having  issued  from  the  parish  court, 
the  parish  court  was  the  proper  court  to  apply  to  for  an  injunction 
to  restrain  property  seised  under  the  judgment  from  being  sold. 
The  value  of  the  property  to  be  sold  is  not  to  be  considered.  If 
the  parish  court  had  the  jurisdiction  necessary  to  authorise  it  to 
render  a  judgment,  it  had  jurisdiction  to  prevent  that  judgment' 
from  being  satisfied  by  the  sale  of  the  property  not  subject  to 
seizure.      G.  W.  MeOinUf  v.  TT.  X.  Biehmondf  Sheriff,  et  a2.,  606. 

20.  A.  L.  Gusman,  alleging  an  interest  in  the  affairs  of  a  defunct  in- 
surance company,  applied  to  the  judge  of  the  Superior  District 
Court,  parish  of  Orleans,  for  a  mandamus  to  compel  M.  A.  Pike 
and  John  A.  Pike  who  had  possession  of  the  books  of  the  com- 
pany, to  grant  him  access  to  the  same  for  examination.  On  the 
writ  bein(<  made  peremptory,  the  relators  M.  A.  Pike  and  John  A. 
Pike  moved  for  a  saspensive  appeal,  which  being  granted  was 
subsequently  set  aside  and  permitted  to  operate  only  as  a  devolu- 
tive one.  Whereupon  relators  applied  to  this  court  for  a  writ  of 
prohibition  to  be  directed  to  the  judge  a  quo  and  the  civil  sheriff 
of  the  parish  of  Orleans,  restraining  them  from  proceeding  in  the 
premises.  As  there  is  nothing  in  the  record  to  show  that  there  is 
an  amount  exceeding  five  hundred  dollars  in  dispute,  this  ooort 
has  no  jurisdiction  ratione  materiw, 

State  ex  rel.  M.  A.  Pike  and  John  A.  Fike  v.  The  Judge  of  the 
Superior  District  Court,  Parish  of  Orleans^  676. 

21.  No  complaint  being  made  as  to  the  sufficiency  of  the  surety,  the 
district  judge  dismissed  the  appeal  mainly  upon  the  ground  that 
the  matter  in  controversy  does  not  exceed  five  hundred  dollAra. 
After  granting  the  appeal,  his  jurisdiction  over  the  case,  except  as 
regards  the  sufficiency  and  legality  of  the  bond,  was  gone. 

State  ex  rel.  Alexis  Bibet  v.  Judge  of  the  Third  JDistriet  Oouri, 

ParisK  of  Orleans,  684. 
Sbb  Criminal  Law,  No.  b^State  v.  George  Fritg,  aUas  George 

Frey,  360. 
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Sbs  Surbtt,  No.  7 — Kimhroughf  Admniatratorf  y.   WaiUcer  ei 
aU.,  566. 

Seb  Widow,  No.  3— /StcooeMum  of  (MUe  N.  Newman,  593. 

Sbe  Sales,  No.  23 — Duckworth  y.  Vaughan  et  aZa.,  599. 

See  Action,  No.  11 — Lay  et  aU.  y.  Sueoeseion  o/Eliae  O^Nedl,  643. 

See  SuccessioKj  No.  9 — De  La  Ferriere  y.  SucoeeHon  of  En- 
gland,  686. 

See  Taxes  and  Tax  Collectobs,  No.  IS^State  ex  reh  Nor- 
cross  y.  Judge  of  the  Fourth  District  Court,  parish  of  Or- 
leans, 704. 
JUEIES  AND  JURORS. 

1.  This  oonrt  is  not  aware  of  the  existence  of  any  constitntional  pro* 
yision  making  it  imperatiye  npon  the  Legislature  to  aceord  a  trial 
by  jnry  in  all  oiyil  oases.  .  It  was  competent  for  the  law-making 
power  to  proyide  that  oases  like  the  present  one  shonld  be  tried 
without  the  interyention  of  a  jnry.  Therefore  it  had  the  eight  to 
prescribe,  as  it  did  in  this  class  of  cases,  that  issues  of  the  sort  here 
presented  should  be  tried  by  a  jury,  if  any  party  to  the  suit  pray 
for  it;  and  to  proyide,  in  the  eyent  the  jnry  do  not  agree,  or  fail 
to  render  a  yerdict  either  for  the  plaintiff  or  defendant,  that  the 
case  be  determined  by  the  jndge. 

(7.  8.  Sauvinet  y.  Jos^h  A»  Walker,  14. 

2.  The  two  sections  2125  and  2153  of  the  Revised  Statutes  must  be 
construed  together,  and  the  section  2153,  allowing  in  certain  cases 
a  special  jnry,  or  requiring  jurors  to  possess  information  peculiar 
to  some  trade  or  occupation,  means,  of  course,  that  they  are 
otherwise  competent  jurors,  possessing  the  qualifications  prescribed 
in  the  other  section  2125.  WfXUam  Oolding  y.  John  FeHt,  86. 

d.  Under  the  act  of  1868,  Reyised  Statutes  2127,  the  jury  must  be 
drawn  by  the  parish  judge,  clerk,  and  sheriff.  The  drawing  for 
the  term  was  made  by  the  parish  judge,  clerk,  recorder,  and  the 
sheriff.  Therefore  all  the  officers  required  by  law  to  draw  the 
panel  were  present  and  officiated  in  the  act.  The  placing  in  the 
order  of  the  jndge  for  the  drawing  at  that  term  the  additional 
officer,  the  recorder,  was,  doubtless,  an  oyersight,  and  may  be  re- 
garded as  surplusage.  The  objection  to  the  drawing  has  no  weight. 

Christopher  Hunt  y.  John  Mayo,  197. 

4.   Before  the  jury  was  impanneled,  defendant  objected  through  his 

counsel  to  the  impanneling  of  the  jury  because  he  had  not  been 

served  with  a  copy  of  the  indictment  and  a  list  of  jurors  who  were 

*    to  pass  upon  his  case,  two  entire  days  before  his  trial.    The  court 

a  qua  erred  in  oyerrnling  the  objection  and  proceeding  to  trial. 

State  of  Louisiana  y.  Joe  Ouidry,  206. 
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LACHES. 
1.   The  plaintiff  saes  to  recover  from  defendantfl,  testamentary  exca- 
tors  of  Wilhelmus  Bogart,  a  certain  sam  of  money,  which,  while 
plaintiff  was  a  minor,  said  Bogart,  acting  in  the  capacity  of  ander 
tutor,  had  ander  his  control  and  management*    After  becoming  o' 
age,  plaintiff  received,  in  settlement  with  Bogart,  certain  promis- 
sory notes  and  commercial  papers  in  which  Bogart  had  invested 
plaintiff's  fnnds  in  1860,  and  of  which  a  considerable  portion  sub- 
sequently turned  out  to  be  worthless.    After  having  kept  the  afore- 
said obligations  until  1871,  a  period  of  seven  years,  and  after  pre- 
scription has  accrued,  he  now  tenders  them  back  on  the  ground  of 
his  having  been -induced  to  receive  them  in  settlement  by  fraudu- 
lent misrepresentations. 
If  said  obligations  and  commercial  papers  were  worthless  at  the  time 
he  received  them,  plaintiff  must  have  become  acquainted  with  that 
fact  not  long  after,  and  might  have  used  more  diligence  in  seeking 
redress,  when  it  was  in  his  power  to  put  the  other  party  in  the 
same  situation  he  was  in  when  delivering  the  assets  to  plaintiff. 
Therefore  by  his  own  laches  the  plaintiff  has  foregone  the  right  he 
originally  had  to  exact  from  the  manager  of  his  affairs  a  rigid  ac- 
countability. 
Bogart  ShaU  v.  P.  H.  Foley  and  W,  B.  Conger,  Testamentary  Bx' 
ecutors  of  Wilhelmue  Bogart,  651. 

LAWS  AND  STATUTES. 

1.  Although  ''due  process  of  law"  generally  implies  and  inolades 
regular  allegations,  opportunity  to  answer  and  a  trial  according 
to  some  settled  course  of  judicial  proceeding,  yet  this  is  not  uni- 
versally true.  It  does  not  apply  to  proceedings  to  collect  the 
public  revenue. 

The  revenue  bill  fixes  the  amounts  of  the  license  taxes  due  by  retail 
merchants  and  retailers  of  spirituous  liquors,  and  the  act  No.  47, 
of  1873,  provides  the  manner  in  which  taxes  ftnd  licenses  shall  be 
collected  from  delinquent  parties.  This  is  sufficient.  It  is  the 
mode  provided  by  the  legislator  for  enforcing  a  right  of  the  sover- 
eign and  is  due  process  of  law. 

The  judge  a  quo  did  not  err  in  refusing  to  receive  testimony  in  re- 
gard to  the  election  of  Governor  Kellogg  and  the  validity  of  his 
official  acts,  on  the  ground  that  the  right  of  an  officer  to  a  position 
which  he  holds  can  not  be  inquired  into,  or  his  action  be  declared 
null  in  a  suit  between  third  parties. 

William  L.  McMillen  v.  Bohert  K.  Anderson^  18. 

2.  The  Governor  had  no  authority  to  consent  to  the  transfer  of  this 
case,  and  to  employ  counsel  as  he  did.  The  Attorney  General  is 
the  proper  officer  to  represent  the  State  in  all  her  law  suits,  and 
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the  act  21,  of  the  acts  of  1872,  od  which  the  Governor  relied,  was 
pot  intended  to  deprive  the  Attorney  General  of  the  control  and 
management  of  his  cases,  bat  only  to  provide  for  certain  contin- 
gencies in  which  he  may  designate  an  attorney  to  act  on  behalf  of 
the  State.  Under  that  statute  he  was  empowered  to  appoint 
counsel  to  act  in  this  sait. 
biate  ex  rel,  Baldwin  v.  Dulmcletf  State  Treasurer — State  of  Lome- 
ia^m,  Zntervenor,  29. 

3.  The  will  relied  on  by  Mrs.  Burke,  a  third  claimant,  is  valid,  and 
under  it  she  is  entitled  to  the  property  of  Hampton  Elliot  as  far 
as  he  was  able  to  make  a  testamentary  disposition  thereof  accord- 
ing to  the  laws  of  Mississippi,  the  place  of  his  domicile,  and  where 
the  will  under  consideration  was  made.  It  is  not  sufficiently 
proved  that  the  parties  lived  in  open  concubinage  and  were  there- 
fore not  capable  of  making  donations  to  each  other,  except  to  the 
limited  extent  allowed  by  article  1481  of  the  Revised  Code  of  1870. 

The  rights  of  Mrs.  Elliot,  the  surviving  widow  and  fourth  claimant, 
must  be  determined  by  the  laws  of  Mississippi.  According  to 
those  laws,  said  widow  is  entitled  to  one-half  of  the  personal 
property  of  the  deceased. 

The  immovable  property  is  controlled  by  the  laws  of  this  State  and 
passed  under  the  will  to  Mrs.  Burke. 

Succession  of  Hampton  Slliot,  42. 

4.  The  two  sections  2125  and  2153  of  the  Revised  Statutes  must  be 
construed  together,  and  the  section  2153,  allowing  in  certain  cases 
a  special  jury,  or  requiring  jurors  to  possess  information  peculiar 
to  some  trade  or  occupation,  means,  of  course,  that  they  are  other- 
wise competent  jurors,  possessing  the  qualifications  prescribed  ii^ 
the  other  section  2125.  WilUam  Qolding  v.  John  Petit,  86. 

5.  Under  the  act  of  1868,  Revised  Statutes  2127,  the  jury  must  be 
drawn  by  the  parish  judge,  clerk  and  sheriff.  The  drawing  for 
the  term  was  made  by  the  parish  judge,  clerk,  recorder  and  the 
sheriff.  Therefore  all  the  officers  required  by  law  to  draw  the 
panel  were  present  and  officiated  in  the  act.  The  placing  in  the 
order  of  the  judge  for  the  drawing  at  that  term  the  additional 
officer — the  recorder — was,  doubtless,  an  oversight,  and  may  be 
regarded  as  surplusage.  The  objection  to  the  drawing  has  no 
weight.  Christopher  Hunt  v.  John  Mayo,  197. 

6.  It  is  a  rule  of  general  jurisprudence,  as  well  as  a  prfticiple  of  pub- 
lic policy,  to  construe  the  redemption  laws  liberally.  The  object 
of  the  State  is  to  collect  the  revenueSi  and  not  to  deprive  its  citi- 
zens of  any  rights. 
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It  is  not  to  be  deduced  from  the  act  No.  47  of  the  acts  of  1873  that 
it  takes  away  from  creditors  and  all  other  parties  interested,  ex- 
cept the  owner,  the  right  of  redemption  which  they  had  formerly 
enjoyed.  If  a  mortgagee  is  a  species  of  owner  or  quasi  owner,  as 
the  "doctrine  is,  he  is  embraced  in  the  exception  made  by  the  ex- 
press words  of  the  statnte. 

Charles  E,  Alter  v.  Henry  Shepherd  et  aU.^  207. 
7.  Section  1067  of  the  Revised  Statutes  does  not  repeal  article  338  of 
the  Code  of  Practice  iu  regard  to  the  recusation  of  judges. 
State  ex  rel.  O.  JPravoaty,  District  Attorney  v.  Judge  of  the  Seventh 

Judmal  District  Court,  225. 
Sbb  Priyileoe,  No.  l-^Mrs.  O,  K.  Dunning  y.  Coleman  d  Co,,  47. 

Sbe  Prescription,  No.  2 — Cohen  <&  Wilson  v.  Chiding  &  La- 

eroix,  77. 
See  Action,  No.  4 — Cronan  v.  Cochran  et.als.,  120. 
See  Leyebs,  No.  2 — Louque  v.  Louisiana  Levee  Company,  134. 

See  Taxes  and  Tax  Collectors,  No.  4 — City  of  New  Orleans 

y.  Cojselar,  156. 
Sbb  Sheriff's  Fees,  No.  1 — City  of  New  Orleans  y.  F^Uton, 

Sheriff,  158. 
See  Offices  and  Officers,  No.  2 — State  y.  Jonas,  179 ;  and 
No.  6 — State  on  InformaUon  of  J,  B.  Cooper  y.  SchumaJcer  el 
al,  332. 
See  Markets,  No.  1 — City  of  New  Orleans  et  als.  y.  James  Staf- 
ford, 417. 
See  Bonds,  No.  9 — State  ex  rel.  ForstaU  y.  Board  of  Liqwda- 

tors,  577. 
See  Sales,  No.  24 — Copley  y.  Dinkgrave,  601. 
LESSOR  AND  LESSEE. 
1.  The  effects  of  a  third  person  equally  with  those  of  the  lessee  are, 
by  article  2707  of  the  Ciyil  Code,  made  subject  to  the  lessor's  priyi- 
lege,  when  they  are  by  his  consent  contained  in  the  house  or  store 
of  the  lessor.    By  analogy  it  would  seem  that  the  priyilege  would 
continue  to  attach  like  those  of  the  lessee,  and  on  the  same  condi- 
tions,  for  fifteen  days  after  remoyal.    But,  by  the  well-established 
rule  that  priyileges  are  stricti  juris,  this  court  is  precluded  from 
assuming  that  the  effects  of  a  third  person  are  affected  by  the  les- 
sor's priyilege  after  their  remoyal  from  his  house  or  store.    The 
law  declares  a  priyilege  in  fayor  of  the  lessor  on  the  property  of 
third  persons  only  on  the  conditions  imposed  in  article  2707  of  the 
Code,  and  to  those  conditions  it  is  thought  that  the  priyilege  most 
be  restricted. 
JE.  T.  MerricJc,  Face  <&  Foster  y.  Fmile  La  Hache,    St.  Louis  Fiatto 
Manufacturi/ng  Company,  Intervenors,  87. 
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2.  The  proprietor  of  a  bailding  leased  to  a  tenant  is  not  liable  in 
damages  to  third  parties  resulting  from  the  ose  to  which  the  tenant 
may  put  the  leased  property,  unless  it  be  shown  that,  at  the  time 
the  lease  was  made,  he  knew  the  uses  and  purposes  the  tenant 
would  apply  it  to,  and  that  such  use,  from  the  nature  of  the  busi- 
ness, would  prove  a  nuisance. 

Miohael  Muller  v.  ff.  L,  8Ume  and  WiUojg  dk  Bosta/nd.    Mary  Oath' 
mine  and  WilUam  Muller^  IniervenarSy  123. 

3.  There  is  certainly  nothing  immoral  in  renting  property  to  be  used 
as  a  club  room,  and  if  it  was  converted  into  a  gambling  house,  this 
is  no  reason  why  the  lessee  should  not  be  bound  by  his  contract, 
when  there  is  no  evidence  that  the  lessor  knew  that  the  object  for 
which  the  rooms  were  to  be  employed  was  different  from  the  one 
mentioned  in  the  written  lease. 

Mrs,  L.  P.  Commagere  v.  WilUam  JBrovm,  314. 
4*.  The  right  of  the  lessor  to  detain  the  movables  subject  to  his  privi- 
lege until  the  rent  is  paid  is  not  incompatible  with  the  right  of  an 
ordinary  creditor  to  enforce  his  rights  against  the  same  property 
without  depriving  the  lessor  of  any  portion  of  his  debt  for  rent. 
The  payment  spoken  of  in  article  3218  of  the  Civil  Code  does  not 
necessarily  mean  payment  of  the  lessor's  debt  by  the  adverse 
creditor  before  the  latter  is  permitted  to  proceed  against  the  prop- 
erty. The  creditor  seeking  to  enforce  his  claim,  as  in  this  case, 
might  be  unable  to  advance  the  amount  of  the  lessor's  debt  for 
rent,  and  thus  by  his  poverty  be  debarred  from  pursuing  a  legal 
right,  which,  if  enforced,  would  realize  money  sufficient  to  pay  the 
lessor  in  full  and  leave  a  surplus  for  himself. 

The  lessor  can  not  prevent  a  sale  of  the  lessor's  property,  on  tbe 
pretense  that  it  would  not  bring  the  amount  of  his  debt.  Xo  right 
of  his  is  violated  by  a  sale  made  in  the  exercise  of  a  legal  right  of 
another  against  the  property.  If  the  lessor's  right  is  preserved,  if 
his  debt  is  paid  in  whole  or  in  part  only,  in  case  the  entire  pro- 
ceeds of  the  property  subject  to  his  privilege  are  insufficient  to  pay 
it  all,  he  has  no  just  ground  to  complain.  His  rights  can  only  be 
exercised  concurrently  with  the  right  of  others  on  the  same 
property. 

The  assumption  on  the  part  of  the  lessor  of  the  right  of  detention 
of  the  lessee's  property  continuously,  unless  his  entire  privileged 
debt  is  paid,  would  put  tbe  rights  of  others  in  abeyance  and 
destroy  that  condition  of  equality  before  the  law  which  all  are 
entitled  to  occupy  in  asserting  their  rights  in  the  courts  of  the 
country. 

Nothing  is  better  eettled  in  our  jurisprudence  than  that  a  creditor 
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who  has  a  mere  right  of  preference  on  the  proceeds  of  property 
seized  aoder  execution  has  not  the  legal  right  to  arrest  the  sale  of 
the  property,  bat  is  given  the  right  to  interpose  his  opposition  and 
claim  the  proceeds  under  a  distribution  to  be  made  according  to 
law. 
The  injunction  prayed  for  in  this  case  was  illegally  issued.  Tbe 
remedy  of  the  lessor  was  by  third  opposition,  claiming  her  priority 
of  privilege  od  the  proceeds  of  the  property  seized  and  subject  to 
her  privilege. 
Frank  F.  Oase,  Eeoeiver^  v.  H.  W.  Kloppenburg  et  al.    Sam  v. 
William  Schneider.     Coneolidated,    482. 

5.  Plaintiff  was  the  lessee  of  the  plantation  seized  by  these  defend- 
ants as  the  property  of  one  Mrs.  Bell,  the  defendant  in  execution; 
and  being  the  lesseci  he  was  the  owner  of  the  seventy-seven  bales 
of  cotton  raised  by  him  on  said  plantation  in  1869,  which  T^ere 
seized  and  disposed  of  by  defendants.  That  he  was  the  lessee  in 
1868  can  not  be  doubted.  Whether  the  husband  of  Mrs.  Bell  had 
authority  as  agent  to  execute  to  him  the  lease  for  1869  is  immate- 
rial, inasmuch  as  he  remained  on  the  place  after  the  expiration  of 
the  lease  of  1868,  and  continued  to  cultivate  with  his  own  means 
the  plantation  in  1869.    The  lease  was  continued  by  tacit  consent. 

That  plaintiff  signed  the  injunction  bond  as  security  for  Mrs.  Bell, 
when  she  resisted  the  execution  of  defendants'  judgments,  does  not 
estop  him  from  claiming  to  be  the  owner  of  the  twenty-seven  bales 
of  cotton  involved  in  this  controversy.  There  the  ownership  of 
the  cotton  was  not  at  issue,  the  right  of  defendants  to  execute  Uieir 
judgments  against  Mrs.  Bell  being  then  the  subject  of  inquiry. 

The  mere  seizure  of  the  mortgage  property  in  June,  1869,  did  not 
divest  plaintiff  of  the  title  to  the  crop  which  he  was  raising  on  the 
plantation  leased  for  1869.  That  seizure  in  no  manner  disturbed 
him  in  cultivating  the  place.  It  was  after  plaintiff  had  shipped 
from  the  place  sixty  bales  of  cotton,  and  was  about  shipping  the 
twenty-seven  bales  in  dispute  that  defendants  made  the  seizure 
and  disposition  of  the  cotton. 

If  the  plantation  had  been  sold  by  the  sheriff  pending  the  lease, 
under  the  mortgage  previously  executed,  containing  the  non  aUen- 
ando  clause,  the  sale  would  have  dissolved  the  lease,  and  the  pur- 
chaser could  have  taken  possession.  But  it  was  not  so.  Under 
the  circumstances  of  the  case,  the  seizure  of  the  cotton  which  be- 
longed to  plaintiff  and  the  disposition  of  it  was  unjustifiable  and 
wrong.        WilUam  Sandel  v.  JD.  £.  DaugUm,  Sheriff,  et  dU.,  628. 
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LETTER  OF  CBEDIT. 

1.  On  the  faith  of  a  letter  of  credit  given  to  them  by  defendants  for 
$5000,  Fish  &>  Batler  procured  the  discount  of  a  draft  of  $'S5Q0, 
aod  some  time  afterward  one  of  $1500,  from  plaintiff,  a  banker  in 
New  York.  On  defendants  being  saed  for  payment  of  the  latter 
draft,  they  rely  on  a  defense  which  is  merely  technical.  A  letter 
of  credit  mast  be  interpreted  and  effect  given  to  it  according  to 
the  real  intention  of  the  parties.  In  accomplishing  that  object,  it 
was  immaterial  whether  the  drafts  were  drawn  by  Fish  &  Batler  in 
favor  of  their  respective  creditors  as  required  in  the  letter  of  credit , 
or  in  favor  of  the  drawers  themselveS|  to  settle  with  said  creditors, 
as  intended,  and  as  they  did. 
Both  drafts  were  drawn  alike^  and  when  John  Williams  &  Sons  ac* 
cepted  add  paid  the  first  one.  for  $3500.  they  thereby  conceded 
there  was  no  objection  to  the  form  or  wording  of  the  instrument, 
and  they  interpreted  the  letter  of  credit  as  the  drawers  did,  and 
as  this  court  does. 

Henry  Talmadge  v.  John  wUUams  dt  8an8,  653. 

LEVEE  DUES  AND  WHARFAGE.     • 

1.  The  second  article  of  the  city  ordinance  to  regulate  the  levee  dues 
and  wharfage  on  ships  and  vessels  arriving  from  sea,  and  on 
steamboats,  flatboats,  etc.,  arriving  at  the  port  of  New  Orleans, 
approved  February  11, 1853,  which  provides  *Hhat  from  and  after 
the  first  of  January,  1855,  the  levee  dues  on  all  steamboats  which 
shall  moor  or  land  in  any  part  of  the  port  of  New  Orleans  shall  be 
fixed  as  stated  in  said  ordinance,"  is  not  in  conflict  with  the  pro- 
visions of  j;he  constitution  of  the  United  States. 

J.  W.  Cannon  v.  Oity  of  New  Orleans,  16. 

2.  In  this  instance  a  writ  of  injunction  was  issued  by  the  Superior 
District  Court,  at  the  suit  of  the  plaintiffs,  restraining  the  oity  of 
New  OrleauB  from  enforcing  any  claim  against  them  for  pretended 
levee  dues,  wharfage,  or  port  charges,  and  prohibiting  W.  L. 
Evans,  a  justice  of  the  peace,  from  further  proceeding  in  certain 
specified  cases  pending  before  his  court. 

An  exception  was  correctly  taken  to  the  jurisdiction  of  the  Superior 
District  Court.    The  constitutionality  of  the  tax  imposed  by  the 
city  being  in  question,  an  appeal  lay  directly  from  the  justice's 
court  to  this  court.     The  city  had  the  right  to  bring  those  suits 
before  the  tribunal  having  the  proper  jurisdiction  of  them.         ^* 
Wm.  G,  Wilmot  ei  als.  v.  The  City  of  New  Orleans  et  ah,  158. 
LEVEES  AND  LOUISIANA  LEVEE  COMPANY. 
8.  The  purpose  of  the  laws  is  clearly  that  the  work  of  constructing, 
repairing,  and  strengthening  the  levees  shall  be  done  under  plans, 
surveys,  measurements,  and  directions  to  be  furnished  by  a  board 
63 
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or  commission  of  engiDoers,  for  the  appointment  of  which  the  law 
provides,  and  the  Louisiana  Levee  Company  will  not  be  held  re- 
sponsible in  damages  to  individuals  except  in  certain  cases  and 
according  to  the  provisions  recited  in  section  5  of  act  No.  4,  of  the 
acts  of  1871,  page  33. 

iT.  Louque  v.  Louisiana  Levee  Company ^  134. 

4.  It  is  in  evidence  that  the  L^aisiana  Levee  Company,  defendant  in 
this  case,  made  no  contract  with  plaintiffs,  the  executors  of  Elder, 
but  that  said  executors  finished  the  work  for  which  Elder  had 
contracted,  and  that  the  balance  due  by  the  company  was  the 
amount  for  which  the  company  confessed  judgment.  It  is  imma- 
terial whether  the  succession  of  Elder  was  insolvent  or  not,  as  far 
as  the  responsibility- of  the  Levee  Company,  under  its  contract,  is 
concerned.  When  the  company  pays  the  whole  price  for  which  it 
was  bound  for  the  work,  whether  the  price  was  paid  to  Elder  or  to 
his  executors,  it  isjiischarged  from  all  further  responsibility. 
White  and  Tonikine,  Executors,  v.  Louisiana  Levee  Company,  295. 
LIBEL. 

1.  The  defendants  in  this  case,  by  publishing  the  contents  of  an  affi- 
davit which  was  false  and  malicious,  in  the  manner  and  with  the 
comments  they  did,  in  a  widely  circulating  newspaper,  gave  the 
false  charges  against  the  plaintiff  an  extensive  circulation,  and  im- 
parted to  them  an  air  of  authenticity  which  they  would  not  other* 
wise  have  had,  and  which  this  court  may  well  suppose  to  have  had 
a  strong  tendency  to  injure  the  character  of  the  plaintiff.  It  is  no 
justification  to  the  defendants  that  they  beHeved  the  affidavit  to  be 
true.  Their  belief  in  the  truth  of  the  charges  tended  rather  to  in- 
crease the  bad  effect  of  them  against  the  plaintiff. 
That  the  defendants  have  condone4  for  the  publication  of  the  offen- 
sive article  in  which  this  suit  originated,  by  publishing  an  excul- 
patory letter  of  the  plaintiff's  attorney,  affords  no  escape  from  the 
responsibility  in  damages  to  the  injured  party.  The  reparation  of 
the  injury,  to  the  extent  that  the  publication  of  exculpating  and 
explanatory  matter  may  be  supposed  to  have  made  reparation,  may 
be  considered,  and  goes  only  in  mitigation  of  damages.  Thousands 
may  have  read  the  libelous  matter  that  never  saw  its  refutation. 
It  does  not  avail  to  say  that  the  defendants  had  no  malice  or  ill  feel- 

'  ing  againet  the  plaintiff.  In  all  cases  of  this  sort,  where  the  charge 
is  false,  the  law  implies  malice  in  the  publisher,  not  malice  in  the 
sense  of  hatred,  spite  or  revengeful  feeling  toward  the  party  as- 
sailed, but  as  showing  an  evil  disposition,  the  mains  animus  which 
induced  him  wantonly,  recklessly  or  negligently,  in  disregard  of 
the  rights  of  others  to  aid  the  slanderer  in  his  work  of  defamation 
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by  giving  tq  bim  tbe  powerful  influence  of  the  public  press — writ- 
ten  or  printed  slander  being  justly  considered  more  pernicious  than 
that  uttered  by  words  only. 
In  an  action  of  libel  proof  of  damages  from  the  publication  is  not 
necessary  to  recover.  The  actual  pecuniary  damages  in  such 
actions  can  rarely  be  proved,  and  is  never  tbe  sole  rule  of  assess- 
ment. James  M.  Cobs  v.  New  OrUana.Timee^  214. 
«2.  Defamation  by  libel  is  the  offense  charged.  Sections  804  and  1051 
R.  S.  take  this  case  out  of  the  strict  rules  of  the  common  law,  and 
the  purport  only  of  the  libelous  letter  as  given  in  the  information 
is  sufficient.  It  was  not  essential  that  the  information  should  have 
alleged  that  the  letter  was  written  in  the  German  language  in  order 
to  permit  the  State  to  introduce  the  letter  and  an  authorized  trans- 
lation. The  law  of  evidence  upon  this  sdbject  is  complied  with, 
if  the  matter  or  purport  of  the  instrument  offered  conform  to  the 
purport  and  description  thereof  in  the  information.  The  law  did 
not  require  the  libelous  letter  to  be  set  out  in  fiiU,  or  a  copy  of  it 
to  be  contained  in  the  information. 

*  State  of  Louisiana  v.  H.  R.  Willers,  246. 
3.  Article  443  R.  C.  C.  does  not  protect  corporations  from  civil  prose- 
cutions for  damages  ex  delicto.    Corporations  have  been  held  respon- 
sible for  acts  done  by  their  agents  ex  eontractu  and  ex  delicto. 
A  corporation  may  sanction  tbe  publication  of  a  libel,  and  in  su^h 
case  thcT  corporation  is  the  publisher  of  the  libel,  and  liable  in  like 
manner  as  an  individual,  not  because,  as  is  sometimes  said,  a  cor- 
poration may  act  with  malice,  but  because  it  has  a  capacity  for  vol- 
untary action,  and  is  responsible  for  such  action. 
*  It  is  as  possible  fos  a  corporation  as  for  an  individual  to  act  mali- 
ciously, to  wit:  with  a  bad  intent.    Accordingly,  it  has  been  held 
that  a  corporation  aggregate  may  well,  in  its  corporate  capacity, 
cause  the  publication  of  a  defamatory  statement  under  such  cir- 
cumstances as  might  imply  malice  in  law  sufficient  to  support  the 
action;  and  there  may  be  circumstances  by  which  express  malice  in 
fact  might  be  proved,  such  as  to  make  a  corporation  aggregate  lia- 
ble therefor  in  its  corporate  capacity. 
Benito  Vinos  v.  Merchants'  Mutual  Insurance  Company  of  New  Or" 
leans,  367. 
LIS  PENDENS. 

Sbb  Practice,  No.  2 — Wooldfidge  v.  Monteuse,  79. 
MANDAMUS. 

1.  There  is  nothing  in  the  act  for  ''funding  the  obligations  of  the 
State,"  relied  on  by  relator,  which  confers  on  him  or  implies  a 
right  or  duty,  as  "  Fiscal  Agent/'  to  recover  from  the  State  Treas- 
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nrec,  and  to  bold  and  account  for,  under  the  obligations  of  Ma 
oflScial  bond,  all  the  moneys  belonging  to  the  State,  or  to  choose 
a  bank  for  such  parpose,  and  nothing  which  imposes  on  said  treaa- 
nrer  the  duty  to  deposit  said  moneys  with  the  relator,  and  there- 
fore there  is  no  cause  for  the  mandamus  prayed  for. 

It  is  only  where  a  specific,  ministerial  duty  is  imposed  by  law  on  an 
officer,  that  the  writ  of  mandamus  can  properly  issue  against  him. 
The  term  ''  fiscal  agent "  does  not  necessarUy  mean  depositary  of 
.  the  public  funds,  so  as,  by  the  simple  use  of  it  in  a  statute  withonfc 
any  directions  in  this  respect,  to  make  it  the  duty  of  the  State 
Treasurer  to  deposit  with  him  any  moneys  in  the  treasury  and 
confer  on  such  agent  power  to  compel  such  deposit. 
State  ex  rel,  BcUdwin  v.  Dubuclet,  State  Treasurer — State  of  Louis- 
iatia,  IntervenoTf  29. 

2.  Courts  have  no  power  to  promulgate  laws,  and  none  of  course  to 
render  orders  to  others  to  promulgate  them.  If  violation  or  re- 
missness of  official  duty  has  occurred  among  those  who  are  by  the 
constitution  authorized  to  enact  and  promulgate  laws,  the  cor- 
rection is  to  be  sought  within  the  powers  of  the  legislative  and 
executive  departments,  and  none  within  those  of  the  judicial. 

State  of  Louinana  ex  reL  T%e  Orescent  Oity  Waterworks  Company 
V.  P.  G.  Deslonde,  Secretary  of  State,  71. 

3.  The  plain tiif  has  failed  to  prove  his  allegations  that  there  was,  at 
the  time  of  making  his  demand,  money  in  the  iSity  treasury 
specially  designated  and  set  apart  for  the  payment  of  judgments^ 
Failing  in  this,  he  was  clearly  without  the  right  to  the  proceeding 
by  mandamus,  even  if  he  could  otherwise  have  resorted  to  it. 

State  of  Louisiana  ex  rel,  Thomas  Lynne  v.  John  OoZAotm,  Ad'» 
ministrator  of  Puhlio  Accounts  et  aL,  167. 

4.  A  mandamus  will  not  lie  against  the  Auditor  to  make  an  estimate 
and  fix  the  rate  of  the  tax  provided  for  by  act  69  of  the  acts  of 
1870.  As  long  as  this  duty  was  imposed  by  law  upon  the  Auditor, 
he  could  by  mandamus  be  compelled  to  perform  it.  But  when  by 
acts  3,  4  and  55  of  the  acts  of  1874,  the  law  imposing  this  duty 
was  repealed,  and  it  was  made  a  penal  offense  for  him  to  do  any 
act  obstructing  the  funding  of  the  obligations  of  the  State  and 
the  other  provisions  of  said  statutes,  a  mandamus  can  not  be 
invoked. 

The  question  whether  the  State  by  her  legislation  on  the  subject  has 
impaired  the  obligations  of  her  contract  with  the  relator,  is  a 
matter  that  can  not  be  decided  in  this  controversy,  because  the 
State  is  not  a  party  to  the  suit,  and  the  Auditor  has  no  interest  iu 
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the  eolation  of  the  quefition.    The  same  remark  is  applicable  to 
the  other  constitational  objections  raised  by  the  relator. 

State  ex  reh  John  L,  Macaulay  v.  Charles  OUntonj  Auditor,  429. 
See  Appeal,  No.  34 — State  ex  reh  Mississippi  and  Mexican  Qulf 
Ship  Canal  Company  v.  Jlie  Administrators  of  the  City  of  New 
Orlmns,  4^9 ;  and  No.  49 — State  ex  reh  Newgass  v.  Judge  of 
the  Superior  District  Court,  Parish  of  Orleans,  672. 
See  Bonds,  No.  10 — State  ex  rel.  Citizens^  Bank  of  Louisiana  V. 

Board  of  Liquidators,  6QP. 
See  Taxes  and  Tax  Collectors',  No.  13 — State  ex  rel.  Nor- 
cross  V.  Judge  of  the  Fourth  District  Court,  Parish  of  Or- 
leans,  704. 
MARRIED  WOMEN. 

1.  The  defendant,  a  married  woman  to  the  knowledge  of  the  broker 
who  negotiated  the  lease  on  which  she  is  saed,  being  without 
authority  to  make  the  contract  or  to  stand  in  judgment,  and  not 
being  shown  to  be  pursuing  a  separate  business  for  herself,  the 
plaintiff  can  not  recover. 

Widow  Stewart  v.  F.  M,  KUJmartin  and  J,  B.  Davis,  456. 
MARKETS.^ 
1.  It  does  not  follow  because  the  city  has  leased  the  markets  for  the 
year  1874  that  it  loses  all  interest  in  the  management  of  them  and 
in  seeing  that  the  laws  and  regulations  concerning  them  are  car- 
ried into  effect.  The  act  of  1874  makes  it  the  duty  of  the  city, 
through  its  administrators,  to  take  measures  for  carrying  out  the 
provisions  of  the  act  regulating  private  markets,  and  in  any  issue 
that  may  arise  in  acting  under  this  authority  the  city  would  be 
competent  to  stand  in  judgment. 
The  Legislature  had  the  power  to  make  the  regulation  which  it  has 
made  by  the  act  of  the  twenty-sixth  February,  1874,  declaring 
that  private  markets  shall  not  be  established,  continued,  or  kept 
open  within  twelve  squares  of  a  public  market.  This  power  arises 
from  the  nature  of  things,  and  is  wliat  is  termed  a  police  power. 
It  springs  from  the  great  principle  '^  salus  populi  suprema  est  lex?* 
There  is  in  the  defendant's  case  no  room  for  any  well-grounded 
complaint  T>f  the  violation  of  a  vested  right,  for  if  he  really  pos- 
sessed the  privilege  of  keeping  ft  private  market,  that  privilege 
was  acquired  subordinately  to  the  right  existing  in  the  sovereign 
to  exercise  the  police  power  in  regulating  the  peace  and  good 
order  of  the  city,  and  in  providing  tor  and  maintaining  its  cleans 
liness  and  salubrity.  The  act  of  1874  is  not  unconstitntional. 
The  act  of  the  twenty-sixth  February,  1874,  is  not  in  violation  of 
article  114  of  the  State  constitution.    The  act  has  but  one  •bject; 
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that  one  object  is  expressed  in  the  title.  The  words  ''and  for 
other  purposes/'  are  in  the  title  to  this  act  meaningless,  for  there 
is  nothing  else  treated  of  in  it  besides  the  regulation  of  private 
markets. 
The  act  of  1874  abolishes  all  private  markets  located  within  less  than 
twelve  squares  of  a  public  market.  To  that  extent  it  repeals  the 
act  of  1866^  und^r  which  the  defendant  sets  up  its  title. 

Oity  of  New  Orleans  et  als,  v.  Jamee  Stafford,  417. 

2.  For  carrying  on  a  private  market  in  contravention  of  the  ordi- 
nances of  the  city  of  Shreveport,  the  defendants  may  be  respon- 
sible to  said  city  on  account  thereof.  But  plaintiffs,  who  are 
lessees  of  the  public  markets,  have  no  right  to  sue  to  enforce  the 
ordinances  of  that  political  corporation,  nor  can  the  validity  of 
said  ordinances  be  tested  in  this  controversy  to  which  the  oity  of 
Shreveport  is  not  a  party. 

Benjamin  Jacobs  et  al.  v.  Benjamin  Levy  a<  oi.,  619. 

3.  In  order  to  present  the  question  whether  the  mayor  of  the  city  of 
Shreveport  had  authority  to  arrest  and  fine  the  plaintiffs  in  this 
instance  but  defendants  in  certain  cases  in  which  they  were  sued 
for  carrying  on  a  private  market  in  contravention  of  the  ordinances 
of  said  city,  and  the  question  being  whether  said  orainanoes  are 
legal,  the  defeudaots  should  have  appealed  from  the  judgments 
imposing  the  penalty  in  said  ordinances  prescribed.  They  can  not 
test  the  authority  of  the  mayor  to  enforce  the  ordinances  of  the 
city  prohibiting  private  markets,  and  the  legality  of  said  ordi- 
nances, in  a  proceeding  of  this  kind,  to  wit:  by  injunction  and  a 
claim  of  damages. 

Benjamin  Levy  &  Co,  v.  Oity  of  Shreveport  et  al ,  620. 
METROPOLITAN  POLICE  DISTRICT. 

See  Taxes  and  Tax  Collectors,  No.  11 — ff,  Qally  v.  Leopold 
Ouichard,  396. 
METROPOLITAN  POLICE  WARRANTS. 

1.  The  plaintiff,  as  a  creditor  and  a  taxpayer  has  no  right  to  interfere 
in  the  administration  of  the  municipal  corporation  of  New  Orleans, 
or  to  invoke  the  aid  of  the  court  to  compel  the  city  to  collect 
license  in  money  and  not  in  Metropolitan  Policy  warrants,  as 
required  by  law.  Ho  has  no.direct  pecuniary  interest  in  the  ques- 
tion raised.  Hence,  on  tliis  ground,  the  interveners,  holders  of 
said  warrants,  who  are  the  real  parties  whose  rights  are  at  issue, 
can  object  to  this  litigation  and  to  the  application  of  plaintiff  for 
an  injunction  against  the  city.  They  have  good  cause  to  oppose 
the  issuance  of  a  proceeding  prejudicial  to  them,  at  the  instance 
of  a  party  without  interest  to  demand  it    As  the  interests  of  the 


INDEX.  837 


METROPOLITAN  POLICE  WARRANTS— Continued. 

city  were  not  affected,  she  set  up  u6  serious  defense,  and  it  looks 
as  if  the  judgment  as  to  her  was  a  mere  consent  judgment.  The 
real  controversy  was  with  the  intervenors. 

•  Louisiana  National  Bank  v.  Oity  of  New  Orleans  et  ale,,  446. 
2,  In  precise  terms,  act  No.  33  of  the  actsbf  1874  makes  Metropolitan 
Police  warrants  receivable  for  licenses  throughout  the  Metropoli- 
tan Police  district,  and  the  relator  in  this  instance  clearly  has  the 
right  to  pay  his  license  to  the  city  of  New  Orleans  in  the  warrants 
tendered  by  him. 

In  this  statute  there  is  no  longer  any  limitation,  as  before,  upon  the 
receivability  of  Metropolitan  warrants  for  licenses  throughout  the 
Metropolitan  Police  district,  and  the  court  can  not  decide  that 
there  is  a  limitation  where  the  law  has  imposed  none. 

That  New  Orleans  received  in  settlement  of  taxes  and  licenses  due 
her  prior  to  the  enactment  of  the  statute  of  1874  more  than  the 
aggregate  amount  of  her  apportion me^iit,  is  immaterial  to  the  issue 
in  this  case.  If  she  received  more  than  the  law  required  her  to 
receive  and  suffers  an  inconvenience  on  account  thereof,  it  is  the  , 

.   result  of  her  voluntary  act. 

Like  every  other  holder  of  Metropolitan  Police  warrants,  she  can 
present  the  excess  beyond  the  pro  rata  apportioned  to  her  to  the 
Metropolitan  Police  Commissioners  for  payment  out  of  the  money 
collected  from  the  other  cities,  towns  and  parishes  composing  the 
Metropolitan  Police  district. 

There  is  do  force  in  the  objection  that  the  Louisiana  National  Bank 
has  enjoined  the  city  and  the  respondent  from  receiving  Metropo- 
litan Police  warrants  for  licenses,  because  that  was  virtually  a 
consent  judgment,  and  the 'rule  is,  such  judgments  are  binding 
only  on  the  parties. 
State  ex  rel.  Edward  Lubie  v.  Administrator  of  Finance,  Oity  of 
New  Orleans,  493. 
MORTGAGE. 
] .   Nathaniel  Montross,  of  New  York,  took  out  an  order  of  seizure 
and  sale  against  certain  property  mortgaged  to  him  by  Samuel 
Jamison  to  secure  the  payment  of  promissory  notes  on  which  this 
suit  was  brought.    The  mortgaged  property  was  sold  and  adjudi- 
cated to  plaintiffs.    The  amount  due  on  the, debt  for  which  the 
property  was  seized  was  paid,  and  the  remainder  of  the  proceeds 
of  the  sale  was  retained  to  pay  prior  incumbrances.    The  city  of 
New  Orleans  claimed  as  due  for  unpaid  taxes  against  the  property 
a  certain  sum  of  money  with  interest  and  costs  and  attorney's  fees, 
and  alleged  the  city's  right  to  be  paid  in  preference  to  any  oth6r 
creditors. '  The  State  tax  collector  for  the  First  Districc  of  New 
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OrleaDS  excepted  to  the  jnrisdiotion  of  the 'court,  showed  that  the 
State  has  a  first  privilege  upon  the  property  for  all  taxes,  and  can  | 

not  be  called  in  as  an  ordinary  creditor  as  aimed  at  by  plaintiffs. 

Bnt  Smith  &  Co.,  who  held  certain  mortgage  notes,  drawn  by  Jami- 
son and  secured  also  by  first  mortgage,  took  executory  proceedings 
against  the  said  property  which  plaintiffs  have  enjoined.  They 
have  made  parties  to  this  suit  as  in  a  kind  of  eoneursus,  the  city  of 
New  Orleans,  claiming  a  sum  due  for  taxes,  also  the  State  tax  col- 
lector of  the  First  District  of  New  Orleans,  and  Nathaniel  Mon- 
tross,  holder  of  the  notes  and  mortgage  under  which  the  property 
was  sold,  and  they  have  prayed  that  the  proceeds  of  the  sale  of  the  i 

property  in  their  hands  be  distributed  among  the  creditors  of    ' 
Jamison,  according  to  their  respective  rights  of  mortgage  and  j 

privilege. 

The  court  a  qua  maintained  the  exception  of  the  State  tax  collector, 
gave  judgment  in  favor  of  the  city  for  a  certain  amount  of  taxes,  ^ 

with  lien  and  privilege  on  the  property,  and  dissolved  plaintifl!^' 
injunction. 

The  judge  below  erred  only  so  far  as  he  gave  judgment  in  favor  of 
the  city  for  taxes.  It  would  be  in  time  after  the  execution  oi  the 
order  ot  seizure  and  sale  now  pending  to  present  the  claim  for 
taxes,  reserving  to  the  city  her  right  to  be  paid  the  taxes  due  out  \ 

I 

of  the  proceeds  of  the  sale  when  made.  j 

Hibemia  National  Bank  et  als.  v.  8amuel  Smith  et  aZs.,  59.  \ 

2*  It  appears  from  the  mprtgage  certificate  that  the  judgment  of  Da-  | 

dossat,  defendant  in  injunction,  creates  a  judicial  mortgage  prior         ,\ 
m  rank  to  the  judicial  mortgage  of  plaintiff  i^  injunction.    The 
preference  that  Soulie  acquired* from  a  prior  seizure  of  Ranson^s 
property  can  not  defeat  the  existing  prior  mortgage  ofi  the  property 
in  question,  which  seems  to  be  all  that  remains  belonging  to  the 
seized  debtor.    When  sold,  the  property  was  adjudicated  V  Soulie, 
who  refused  to  pay  over  the  money  to  the  sheriff,  wherei^o^  ^^ 
sheriff  was  proceeding  to  resell  the  property  when  enjoi)^  ^J 
Soulie  on  the  ground  that  he  had  the  right  to  retain  the  mon^  ^ 
satisfaction  of  his  judgment.     This  was  wrong;  Soulie    sh^ 
have  complied  with  his  bid ;  a  concursus  was  his  remedy.      ^ 
sheriff  was  right  when  proceeding  to  resell,  and  the  injunction.  ^ 
wrongfully  taken.  '\ 

Lehman,  Newgaas  <&  Co,,  A,  Dudossat,  subrogated,  v.  Louis  JEt 
son — On  Injunction  of  Bernard  Soulie,  279. 

3.  The  property  of  a  cotutor  is  not  subjected  to  the  legal  mort^ag^ 
of  the  minor.  But  by  the  term  cotutor  must  be  understood,  tli 
person  who  becomes  so  by  the  fulfillment  of  the  requirements  o 


law. 


V 
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Where  the  mother,  being  the  natural  tutrix  of  her  minor  children , 
contracts  a  eeoond  marriage,  she  is  required,  previous  to  the  mar- 
riage, to  cause  a  family  meeting  to  be  convened  for  the  purpose  of 
determining  whether  she  shall  remain  tutrix  after  the  marriage. 
If  she  fails  in  this  duty  she  loses  the  tutorship  ipso  faeto.  In  such 
a  case,  the  children  of  a  previous  marriage  have  a  legal  mortgage 
on  the  property  of  the  new  husband  for  the  acts  of  the  tutorship 
thus  unlawfully  kept  by  the  mother,  reckoning  from  the  day  on 
which  the  new  marriage  took  place. 

W.  Bodein  Keene  v.  George  Outer  and  Sheriff,  232. 

4.  The  obligations  sued  upon  were  entered  into  subsequent  to  the 
homestead  law,  and  are  therefore  subject  to  it.  These  obligations 
novated  a  debt  previously  existing  and  secured  by  mortgage. 
Whether  this  original  mortgage  was  valid  or  not  for  want  of  rein- 
scription  is  immaterial.  It  was  abandoned  and  became  inoperat- 
ive by  the  consent  of  the  original  mortgagee,  who  received  in  lieu 
thereof  the  new  obligations  which  are  now  sought  to  be  enforced. 

Bohert  J,  Moore  v.  A.  J.  Beelman  —  9afM  v.  Mrs.  Laura  J. 
Beelman — OonsoUdaiedj  276. 

5.  Where  there  is  a  total  want  of  depcription  of  the  situation  of  the 
thing  mortgaged,  the  act  of  mortgage  is  invalid. 

Keiffer  Bros,  et  als.  v.  Isaao  8tam  et  als,,  282. 

6.  The  only  important  questiou  in  this  ca^se  is,  could  a  judicial  mort- 
gage, resulting  from  the  recordation  of  a  judgment  against  the 
vendee,  attach  to  the  property  sold,  to  the  prejudice  of  the  vend- 
or's privilege  and  mortgage  to  secure  the  price,  in  consequence  of 
the  delay  in  recording  the  mortgage  t  The  answer  is  negative. 
The  mortgage  and  privilege  were  recorded  in  the  parish  of  St. 
James,  where  the  property  is  situated,  simultaneoasly  with  the 
act  of  conveyance.  As  to  third  persons,  the  sale  had  no  effect 
until  it  was  duly  recorded  where  the  property  is  situated.  It  is 
certain  that  tbe  creditors  of  the  vendor  might  have  seized  and  sold 
the  property  before  the  registry  of  the  sale  in  St.  James  parish, 
free  from  any  claim  of  the  vendee's  creditors,  bat  if  their  judicial 

Lfi  mortgage  had  attached  as  soon  as  the  sale  had  been  made  this 

could  not  be. 
Bugene  Boehereau  dt  Co,  in  Liquidation  v.  ff.  Octave  Oolomb,  337. 

7.  Whether,  in  this  instance,  the  tutrix  was  indebted  or  not  to  her 
minor  children,  is  a  matter  of  indifference,  inasmuch  as  their  mort- 
gage was  not  recorded,  as' required,  by  the  first  of  January,  1870,  ^ 
but  only  on  the  ninth  of  May  of  said  year. 

John  8.  and  L<mise  Skinner  v.  William  O,  Bibley,  392. 
The  plaintiff's  claim  is  the  result  of  a  judgment  which  she  obtained 
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against  her  father,  whioh  jadgment  gives  to  her  a  legal  mortgage 
over  all  his  immovable  property,  (dating  from  the  third  of  May, 
1852.    This  jadgment  was  inscribed  on  the  sixteenth  of  April,  1868. 

A  jadgmei\t  which  recognizes  a  minor's  claim  and  mortgage,  and 
which  is  duly  recorded  prior  to  the  year  1870,  does  not  come  under 
the  12dd  article  of  the  constitution  which  declares  "6hat  tacit 
mortgages  and  privileges  now  existing  in  this  State  shall  cease  to 
have  effect  against  third  persons  after  the  first  day  of  January, 
1870,  unless  duly  recorded,'*  and  the  act  No.  95  of  the  Legislature 
of  1869,  which  provides  for  carrying  out  the  provisions  of  the  afore- 
said article  of  the  constitution. 

When  the  article  123  of  the  constitution  was  adopted,  the  plain- 
tiff's rights  were  perfect.  She  had  a  tacit  mortgage  upon  her 
father's  property,  and  the  evidence  was  a  duly-recorded  judgment 
of  a  competent  court.  There  was  no  necessity  for  her  to  record  it 
again.  The  article  did  not  refer  to  her;  she  had  complied  with  its 
requisites. 

The  rendering  and  signing  of  the  plaintiff's  judgment  against  her 
tutor,  out  of  term  time,  did  not,  under  the  circumstances  of  the 
case,  make  it  a  nullity.  It  was  agreed  between  the  parties  that  the 
judge  who  tried  the  case  should  take  it  under  advisement,  render 
judgment,  and  sign  it  after  the  court  should  have  adjourned.  The 
parties  were  competent  to  make  the  agreement,  and  the  judgment 
having  been  rendered  in  conformity  to  it  is  good. 

The  judgment  of  separation  of  property  and  dissolution  of  the  com- 
munity in  a  suit  instituted  by  plaintiffs  mother  against  her  father, 
having  never  been  executed  or  sought  to  be  executed,  was  nothing, 
and  did  not  affect  the  community. 

The  proceedings  in  which  the  plaintiff's  father  obtained  leaVe  of  the 
court  to  give  a  special  mortgage  in  lieu  of  the  tacit  one  existing  in 
favor  of  the  minor,  did  not  become  final,  because  the  mortgage  after 
it  was  executed  was  not  approved  by  the  judge,  and  because  it  was 
not  recorded  in  the  parish  where  the  property  mortgaged  was  sit- 
uated until  after  this  suit  was  instituted,  some  ten  years  after  the  • 
mortgage  was  given. 

The  vendor's  privilege  has  no  priority  in  this  case  over  the  plaintiff's 
tacit  mortgage.  The  mere  filing  of  the  act  of  sale,  which  was 
passed  in  New  Orleans,  and  the  recording  of  it  among  the  notarial 
acts  of  his  office  by  the  recorder  of  the  parish  of  Pointe  Coupee, 
was  not  the  recording  lequired  by  law  in  order  to  give  it  effect  as 
a  mortgage,  or  to  preserve  the  privilege  which  it  carried  with  it. 
Although  subsequently  recorded  in  the  proper  books  of  the  re- 
corder of  mortgages,  it  was  done  within  the  time  required  to  keep 


INDEX.  841 


M0BT6  AG^^— Cod  tinned. 

in  existence  the  vendor's  priyilege,  but  operated  only  as  a  mort« 
gage  from  the  time  it  was  recorded. 

Plain tiff^s  tacit  mortgage  attached  to  the  property  purchased  by  her 
father  from  the  day  he  purchased.  The  vendor's  privilege  was 
superior  to  the  tacit  mortgage  so  long  as  the  privilege  existedj  but 
when  the  privilege  ceased  to  exist,  then  the  tacit  mortgage  was  in 
force  against  it,  and  it  had  its  effect  without  being  recorded.  When 
therefore  the  act  of  sale  was  recorded,  it  operated  as  a  mortgage 
from  that  date,  but  at  that  time  the  property  was  burdened  with 
the  plaintififs  tacit  mortgage,  and  the  conventional  mortgage  was 
Becond  to  it  in  rank. 
Mathilde  Marriaon  v.  OitizentP  Bank  of  Laumema  and  Sam  Smith 
d  Co.,  401. 

9.  A  judgnnent  is  not  completed  and  .can  not  operate  as  a  judicial 
mortgage  or  have  any  effect  until  it  is  signed.  It  is  the  recording 
of  a  judgment  that  gives  a  judicial  mortgage,  and  until  a  final 
judgment  is  signed  it  ia  no  judgment. 

Widow  EUzaheih  Marchal  v.  Harriet  Hooker  et  aU.,  454. 

10.  On  sixth  February,  1857,  Mrs.  Pickett  conveyed  to  Cu^imings  the 
usufruct  for  life  of  the  phalk  Level  plantation  by  act  under  pri- 
vate signature.  On  twentieth  November,  1865,  Cummings  mort- 
gaged to  Mrs.  Pickett  the  Chalk  Level  plantation,  A.  H.  Leonard 
accepting  the  mortgage  as  agent  of  Mrs.  Pickett,  who  thereby,  it 
is  alleged,  as  well  as  those  who  might  claim  under  her,  was 
estopped  from  denying  Cummings*  title  to  said  plantation,  because 
she  had  accepted  a  mortgage  from  him  and  thus  tacitly  acknowl- 
edged him  as  owner  thereof.  On  the  twenty-fourth  of  November, 
1866,  Alter  recorded  a  judgment  which  he  had  obtained  against 
Cummings  in  the  parish  of  Bossier.  On  third  July,  1866,  Mrs. 
Pickett  mortgaged  the  Chalk  Level  plantation  to  Lee  to  secure  ten 
notes  for  $10,000  each. 

On  the  second  September,  1866,  Mrs.  Pickett,  by  act  under  private 
signature,  renounced  in  favor  of  Lee  the  priority  of  her  mortgage 
acquired  from  Cummings. 

On  the  seventh  of  December,  1872,  the  Chalk  Level  plantation  being 
sold  at  the  suit  of  Lee  and  purchased  by  the  Union  Bank,  (he 
proceeds  of  this  sale  are  now  the  subject  of  this  controversy. 

Prior  to  the  sale,  the  Citizens'  Bank,  the  Union  Bank,  and  Mary  B. 
Conner  had  filed  their  opposition,  alleging  that  they  held  notes 
secured  in  the  same  mortgage  from  Mrs.  Pickett  to  Lee,  which 
said  notes  Lee  had  indorsed  to  them,  and  therefore  they  were  enti- 
tled to  be  paid  by  preference  over  Lee  out  of  the  proceeds  of  the 
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Bale  of  the  mortgaged  property.    Alter  also  filed  a  third  opposi 
tioD  Betting  ap  his  mortgage  rights. 
The  inquiry  Ib  limited  to  the  validity  and  extent  of  Alter'e  rights 
against  plaintiff  and  the  opponents,  the  Citizens'  Bank,  the  Union 
Bank,  and  Mary  B.  Conner,  in  relation  to  the  proceeds  of  the  sale. 
Cummings  had  no  title  from  Mrs.  Pickett  which  had  effect  as  to 
third  persons,  because  none  was  recorded  in  the  book  of  convey- 
ances in  the  recorder's  office  of  the  parish  of  Bossier.    It  was  not 
disclosed  to  the  public  when  the  mortgage  of  Mrs.  Pickett  to  Lee 
was  granted, and  there  is  no  evidence  that  it  has  ever  been  disclosed 
by  registry  in  the  parish  of  Bossier  where  the  Chalk  Level  plan- 
tation is  situated.    The  registry  in  the  mortgage  book  would  be 
good  for  a  mortgage,  but  would  be  no  registry  for  a  title.    There- 
fore the  mortgage  granted  by  Mrs.  Pickett  on  the  second  qf  July, 
1866,  to  Lee  on  the  Chalk  Level  plantation,  the  title  of  which 
stood  on  the  public  records  in  her  name,  is  not  defeated  by  the 
judicial  mortgage  of  Alter  against  Cummings. 
As  mortgagee  of  the  usufruct  which  Mrs.  Pickett  attempted  to  create 
in  iekY(ff  of  Cummings,  Alter  is  equally  unfortunate.    The  registry 
of  his  judgment  against  Cummings  did  not  give  him  a  mortgage 
on  the  right  of  usufruct  of  the  Chalk  'Level  plantation.    The  act 
granting  it  is  an  act  under  private  signature,  and  therefore  invalid 
as  a  donation.    It  is  not  good  as  a  sale  or  a  giving  in  payment,  ae 
there  was  no  price  stilted  in  the  act. 
If,  however,  Cummings  had  the  right  of  usufruct,  and  Alter,  by  the 
registry  of  liis  judgment  against  him,  had  acquired  a  mortgage 
thereon,  Alter  should  have  asked  a  separate  appraisement  prior 
to  the  sale,  in  order  that  his  part  of  the  proceeds  should  be  ascer- 
tained with  legal  certainty. 
Thomas  B,  Let  v.  B.  O.  Cummings  and  Faulim,  Fteketi.    Charln 
iSr.  Alter  et  als.,  IntervenarSf  529. 
11.  The  peculiar  principles  upon  which  the  Consolidated  Association 
of  the  Planters  of  Louisiana  was  organized,  tlie  important  pur- 
poses it  was  intended  to  snbAerve,  and  the  enduring  character 
which  was  required  to  be  given  to  it,  rendered  essentially  neces- 
sary that  the  enforcement  of  its  obligations  should  not  be  defeat- 
ed  or  delayed  by  pleas  and  defeuses  admissible  in  regard  to 
ordinary  hypothecations.    The  important  interests  of  the  State 
were  also  to  be  protected. 
It  is  a  pre-eminent  feature  in  the  charter  of  the  Consolidated  Asao- 
**  elation  of  the  PlanteilB  of  Louisiana  that  no  future  change  of 
'^l^u^nership  or  possession  of  the  property  mortgaged  to  secure  the 
corder  .  gabscribed  or  the  loan  made  should  ever  prevent  or  delay 
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the  enforcemeDt  of  the  mortgage  against  the  property,  to  collect 
whateyer  sum  might  be  due  bj  the  original  mortgager.    It  was 
on  these  conditions  that  the  State  became  the  indorser  on  the 
bonds  issued  by  this  association  in  1828.    There  is  no  place  for 
delays  or  calls  in  warranty,  nor  operation  of  prescription  of  its 
debts,  or  peremption  of  its  mortgages. 
Reference  must  be  made  in  this  instance  to  Civil  Code,  article  3338, 
amended  by  act  of  1842,  which  declares  "  that  the  rule  requiring 
the  rein  scrip  tioD  of  mortgages  at  the  expiration  of  ten  years  from 
date  of  their  registry  shall  not  apply  to  the  mortgages  which  have 
been  or  may  be  given  by  the  stockholders  of  the  various  property 
banks  of  this  State.*' 
OHie  Consolidated  Asaoeiation  of  the  Planters  of  Louisiana  v.  John 
W.  Mason  et  als.,  A35. 

12.  It  has  often  been  held  that  a  defendant  appearing  to  except  to  the 
citation  can  not  at  the  same  time  urge  any  matter  of  defense. 

The  court  a  qua  did  not  err  in  rejecting  the  document  offered  by 
defendant  to  show  that  the  plaintiff  was  a  bankrupt,  and  there- 
fore not  entitled  to  enforce  certain  judgments  on  which  his  suit  is 
based,  because  the  instrument  was  from  the  United  States  District 
Court  of  another  State,  and  was  not  authenticated  according  to 
the  act  of  Congress. 

The  defendant  was  without  interest  to  contest  with  plaintiif  when 
he  set  up  that  the  entries  of  his  lands,  against  which  the  hypothe- 
cary action  of  the  plaintiff  is  instituted,  had  been  canceled,  and 
said  lands  belonged  to  the  United  States.  This  defense  puts  him 
out  of  court. 

The  defendant's  discharge  in  bankruptcy  relieved  him  from  personal 
liability,  but  it  did  not  remove  the  mortgage  which  plaintiff  had 
previously  acquired  on  the  lands.  When  the  defendant,  subse- 
quent to  his  discharge^  bought  the  lands  which  he  ha4  surrender- 
ed subject  to  the  liens  existing  thereon,  they  remained  liable  to 
the  hypothecary  action  which  plaintiff  has  brought  against  them. 

8,  8.  Heard  v.  B.  P.  Fatten,  542. 

13.  After  a  wife  has  obtained  a  separation  of  property  from  her  hus- 
band, and  has  executed  it,  and  has  assumed  the  administration  of 
her  estate,  it  would  be  a  fraud  upon  the  public  to  permit  her  to 
acquire  a  legal  mortgage  upon  the  property  of  the  hasband,  ac- 
quired by  him  subsequent  to  the  judgment  of  separation,  by  allow- 
ing bim  to  manage  her  property  and  spend  her  money.  He  must 
be  presumed  to  have  acted  as  her  agent,  and  as  such  he  owes  her 
an  account  of. his  administration,  but  his  acts  create  no  mortgage 
on  his  estate. 
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Mrs.  Gayle,  the  administratrix,  having  occupied  a  house  which 
was  the  separate  property  of  her  husband,  and  which  belonged  to 
his  succession,  must  be  charged  with  the  rent  as  any  third  person 
would  be. 

Neither  by  separate  nor  combined  action  can  the  administratrix  and 
attorney  of  the  succession  impose  an  onerous  charge  upon  an 
estate  by  the  employment  of  counsel,  when  the  estate  is  already 
provided  with  a  competent  legal  adviser.  If  the  administratrix 
chooses  to  employ  additional  counsel,  she  must  pay  him  out  of 
her  own  funds. 

In  matters  of  opposition  to  succession  accounts  all  the  parties  are 
plaintiffs  and  defendants,  and  each  opponent  must  make  out  hia 
case  by  proper  and  sufficient  proof. 

The  reinscription  of  a  mortgage  after  the  peremption,  subsequent  to 
the  death  of  the  mortgager,  does  not  affect  the  property  of  the 
succession  with  a  mortgage. 

The  opposition  to  the  failure  of  the  administratrix  to  the  account  for 
amount  of  notes  given  for  the  purchase  of  property  sold  on  the 
Stevens  plantation  must  be  maintained.  The  proposition  that 
the  balance  due  Mrs.  Stevens  for  rent  exceeds  the  amount  of  these 
notes  is  inadmissible.  The  notes  were  given  for  property  belong- 
ing to  the  succession.  It  was  the  duty  of  the  administratrix  to 
collect  them,  and  to  place  the  proceeds  on  her  account,  leaving  it 
to  the  parties  in  interest  to  claim  their  right  of  preference  over 
the  proceeds.  SttooeMion  of  Octyle,  547. 

14.  After  a  mortgage  has  once  perempted  it  can  not  be  revived  against 
a  succession  by  the  registry  thereof  after  the  lapse  of  ten  years. 
No  preference  over  ordinary  creditors  of  a  succession  can  be  gained 
in  that  way. 

Martha  J.  8<yrrel8  and  Husband  v.  James  M,  Stamper,  630. 

15.  Powell  effected  a  four  months'  loan  with  the  New  Orleans  Bank- 
ing Association,  and  gave  as  collateral  security  four  notes,  with 
mortgage  on  his  property.  On  the  maturity  of  the  four  months' 
loan,  Powell,  not  having  money  to  pay  said  loan,  applied  to  Low 
&  Ludwigson  for  a  loan  to  pay  the  bank,  which  was  furnished  on. 
condition  that  the  twelve  months'  notes  pledged  to  the  New  Or- 
leans Banking  Association  should  be  delivered  to  them  as  collat- 
erals. Powell's  debt  to  tjie  bank  was  paid  with  the  money  thus 
borrowed  and  the  collaterals  were  delivered  by  the  bank  to  Lud- 
wigson, who  pledged  them  to  the  Mechanics'  and  Traders'  Bank, 
plaintiff  in  this  suit,  for  a  debt  of  Low  &  Ludwigson. 

After  the  transaction  aforesaid  the  mortgage  rights  of  the   third 
opponents  arose.    This  court  thinks  that  the  third  opponents  er* 


t 


INDEX.  845 

MORTaAGE--CoDtinned. 

TODeonsly  contend  that  the  payment  by  Powell  of  thefoar  months' 
loan  extingaished  the  mortgage  giv^n  to  secare  the  twelve  months 
notes^  now  in  snit.    Practically,  the  original  debt  to  one  creditor 
was  extingaished  by  the  sabstitation  of  another  creditor,  upon 
the  express  condition  that  the  security  shoald  be  continued  as  it 
then  existed.    It  was  clearly  not  the  purpose  or  intention  of  Pow- 
ell to  extinguish  the  mortgage,  and  the  manner  in  which  the  evi- 
dence thereof  was  delivered  to  the  new  creditor  did  not  have  that 
effect. 
Mechanics^  and  Traders^  Bank  v.  Jeaae  B.  Powell.    James  E. 
2hint8  and  SamtMl  B.  Bertron,  Third  Opponents,  647. 
16.  The  question  in  this  instance  is  whether  certain  articles  found  on 
a  mortgaged  tract  of  land,  seized  and  sold  by  plaintiff  and  adjudi- 
cated to  him  as  part  of  the  mortgiag^d  property,  were  covered  by 
said  mortgage,  and  in  that  case  whether  they  coald  be  afterward 
seized,  advertised  and  sold  by  defendant  individuMly  and  as  testa- 
mentary executor  of  the  late  William  Bobb.    The  decision  of  this 
court  is  in  favor  of  the  plaintiff,  on  the  grounds  that  the  objects 
now  in  litigation  were  found  on  the  premises  seized ;  that  they 
were  used  in  carrying  out  the  industry  to  which  the  real  estate 
was  subjected,  and  therefore  that  said  property  in  dfspute  was 
'  properly  seized,  advertised,  appraised  and  sold  as  subject  to  the 
mortgage  of  the  plaintiff,  to  whom  it  was  adjudicated  on  the  sale 
thereof. 
AUnn  Boohereau  v.  Charles  P.  Bohh,  Individually  and  as  Testa- 
mentary Exeeutar,  et  aZ.,  657. 
See  Privilege,  No.  6 — Bank  of  America  v.  ForiMr,  243. 
See  Judgment,  No.  7 — Alexofnder  Lirette  v.  John  Oarrane^  298; 
See  Dation  bn  Paiehent,  No.  1 — B.  Newman  d  Oo.  v.  John 

Baton  and  Wife,  Ml. 
See  Bills  and  Promissory  Notes,  No.  14 — Gardner  v.  Maah 

weR,  561. 
See  Lessor  and  Lessee,  No.  5 — Oase  v.  Kloppenburgh,  628. 
NATURAL  CHILDREN. 
1.  A  suit  against  an  administrator  of  an  estate  for  alimony  by  natu- 
ral children  can  not  be  maintained. 
Ann  Dalton,  fof  the  Use  of,  etc.,  v.  Buoeession  of  Patrick  Hair' 
pin,  382. 
OBLIGATIONS  AND  LIABILITIES. 
!•  Where  one  of  two  innocent  persons  must  suffer  a  loss  through  the 
misconduct  of  another,  the  loss  ought  rather  to  /all  upon  him  who 
put  it  in  the  power  of  the  third  party  to  inflict  the  injury. 

Mohan  v.  Dubudet,  State  Treasurer,  45. 


846  INDEX. 

OBLIGATIONS  AND  LIABILITIES— Continued. 

2.  This  ia  a  suit  to  recover  the  amount  of  loBsea  sustained  in  oonse- 
qnenoe  of  incorrect  information  given  by  defendants,  in  violation 
of  their  contract  with  plaintiffs,  as  to  the  fluctuations  of  the  gold 
market  in  New  York.  The  defense  is,  that  the  error  in  the  tele- 
gram was  no  fault  of  defendants,  but  occurred  in  the  working  of 
the  indicator  of  the  Grold  Stock  Company  placed  for  convenienoe 
in  the  office  of  defendants  in  New  York,  but  under  the  manage- 
ment of  a  corporation  entirely  distinct  from  theirs.  This  does  not 
exonerate  them  from  liability,  because  by  their  contract  they  were 
bound  to  carry  to  plaintiffs  correct  information,  which  they  could 
have  obtained  without  relying  on  the  indicator. 

Ba/nk  of  Nmo  Orleans  v.  Western  Union  Telegraph  Oom^amfy  49. 

3.  Plaintiff  was  the  owner  of  the  property  on  which  he  made  certain 
improvements,  repairs,  etc.,  for  the  reimbursement  of  the  value  of 
whicb  he  now  sues.  It  is  true  that  this  ownership  existed  only 
during  the  lifbtime  of  John  Slidell,  from  whom  it  had  been  taken 
by  forfeiture  and  confiscation.  Still,  during  that  time,  it  was 
absolute. 

Besides,  most  of  the  improvements  were  made  after  the  suit  by  the 
Slidell  heirs  was  brought  against  him.  This  would  deprive  him  of 
his  right  to  recover  the  value  of  the  improvements.  If  the  suit 
between  them  was  a  question  of  title,  as  soon  as  the  suit  was  inati- 
tuted  he  could  no  longer  set  up  possession  in  good  faith. 

Joseph  Brugere  v.  The  Heirs  of  John  SlideU,  70. 

4.  The  plaintiff  sues  defendant  for  a  certain  sum  of  money  on  a  con- 
tract of  affreightment  concerning  the  transportation  of  staves,  for 
which  he  signed  a  bill  of  lading.  After  signing,  he  protested 
against  it.  This  was  too  late.  If  his  allegations  are  true,  he 
should  not  have  signed  the  bill  of  lading,  or  if  he  did,  he  should 
have  protested  at  the  time. 

James  8.  Rogers  v.  Robert  Roberts,  85. 

5.  The  rule  seems  to  be  generally  adopted  and  sanctioned,  that  in 
order  to  render  the  carrier  liable  for  losses  of  baggage  or  goods 
shipped  as  freight,  they  mast  be  delivered  and  entrusted  to  the 
carrier ;  and  in  regard  to  baggage  the  liability  of  the  carrier  does 
not  extend  beyond  the  value  of  reasonable  articles  of  apparel  or 
convenience  according  to  the  passenger's  condition  in  life  and  the 
journey  undertaken  by  him,  and  ior  such  sum  as  might  be  deemed 
necessary  for  his  expenses. 

Mrs,  Ellen  Yznaga  Del  VaUe  and  Husband  v.  Steamboat  Richmond 
and  Otoners,  90. 

6.  This  is  a  suit  on  a  mortgage  note  drawn  by  defendant,  and  lostti» 
transitu  from  New  York  to  New  Orleans,  to  which  latter  place  it 
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had  been  sent  for  collection.    The  Citizens'  Bank  of  Louisiana 
offered  him  a  bond  of  indemnity  if  he  would  pay  the  note  at  ma- 
turity, which  he  declined.    Under  this  statement  of  facts; 
Held — That  the  defendant  is  liable  for  the  interest  due  on  the  note 
from  the  maturity  thereof,  for  counsel's  fees,  and  for  the  costs  of 
the  act  of  mortgage.    He  could  haVe  avoided  them  all  by  deposit- 
ing or  tendering  a  deposit  of  the  amount  of  the  note  when  it  fell 
due,  and  thus  putting  the  plaintiff  in  default.    But  he  is  not  liable 
for  the  costs  of  advertisement  for  the  recovery  of  the  lost  note,  as 
he  can  not  be  made  to  pay  for  either  the  misfortune  or  the  negli- 
gence of  plaintiff. 
Citizens' JBanJc  of  Louisianaf  Jor  the  Use  of  tJie  PTienix  Kationail 
Bank  of  New  York,  v.  John  Baltg,  106. 

7.  The  Teutonia  National  Bank  was  clearly  without  right  to  hold 
Loeb  &  Co.'s  note,  pledged  to  secure  a  particular  debt  of  Gretzner, 
Winehill  &  Co.,  on  account  of  any  other  indebtedness  of  thalb  firm 
to  the  bank.  When  Loeb  &  Co.,  and  also  Gretzner,  Winehill  & 
Co.,  with  them,  offered  to  pay  and  take  up  the  note  of  the  last- 
named  parties  tbe  bank  upon  receiving  payment  in  full  for  that 
note  should  have  surrendered  the  collateral. 

Teutonia  National  Bank  of  New  Orleans  v.  H.  Loeb  dt  Co.,  110. 

8.  The  proprietor  of  a  building  leased  to  a  tenant  is  not  liable  in 
damages  to  third  parties  resulting  from  the  use  to  which  the  tenant 
may  put  the  leased  property,  unless  it  be  shown  that,  at  the  time 
tiie  lease  was  made,  he  knew  the  uses  and  purposes  the  tenant 
would  apply  it  to,  and  that  such  use,  from  the  nature  of  the  busi- 
ness, would  prove  a  nuisance. 

Miehctel  Muller  v.  ff.  L.  Stone  and  WUloz  dt  Bostand,    Mary  Cath- 
erine and  WilUam  Muller,  Intervenors,  123. 
9«  The  city  is  not  responsible  for  the  damages  which  may  result  to  one 
of  its  officers  when  in  the  discharge  of  his  duty.    It  is  a  risk  which 
he  runs  when  he  accepts  the  position. 
Bpalding  v.  City  of  Jefferson,  and  Furdon  v.  The  City  of  New  Or- 
learns  et  aU. — Consolidated,  159. 
10.  In  this  case  the  act  of  the  officers  of  the  city  and  the  men  in  their 
employ  being  a  trespass  upon  the  plaintiff's  property,  for  this  the 
law  holds  the  corporation  liable.    A  Judgment  in  favor  of  the  city 
of  New  Orleans,  like  other  judgments,  could  only  be  executed  by 
the  proper  officers  of  the  law.    It  was  the  province  of  the  court  to 
see  that  its  orders  were  obeyed.    It  was  no  part  of  the  mayor's 
duty  to  enforce  its  decree. 
The  Paniehartrain  Ba&road  Company  v.  The  Cify  of  New  Orleans, 
162. 
54 
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11.  This  18  a  suit  to  recover  the  penalties  atipalated  in  two  charter 
parties,  for  the  violation  thereof,  in  relation  to  voyages  to  be  made 
by  two  different  vessels. 

The  putting  in  default  was  sufficient  as  to  one  of  the  vessels,  but  there 
is  no  proof  that  either  of  the  modes  for  putti^  in  default  pointed 
out  in  article  1911,  R.  C.  C.  No.  2,  was  observed  in  relation  to  the 
other  vessel,  until  the  day  the  contract  expired,  when  it  was  im- 

.  possible  for  the  vessel  to  execute  her  voyage  on,  or  previous  to,  that 
day.  The  defendants  are  therefore  liable  jointly  and  in  soUdOf  as 
they  bound  themselves,  only  for  the  infraction  of  the  contract  asto 
one  of  the  vessels.  Henry  Eden  v.  F,  Lemandre  et  aU.,  176. 

12.  Plaintiff  claims  a  certain  amount  of  money  alleged  to  have  been 
loaned  to  defendant.  The  conduct  of  plaintiff,  under  the  circum- 
stances of  the  case,  is  such  as  not  to  leave  it  free  from  the  suspicion 
that  it  was  regulated  so  as  to  insure,  under  the  guise  of  a  loan,  the 
pag^ment  of  the  losses  of  defendant  in  a  gambling-house  kept  by 
plaintiff,  when  the  payment  of  said  losses  could  not  directly  be  en- 
forced on  account  of  immoral  consideration  and  from  the  violation 
by  the  parties  of  a  prohibitory  law.  Courts  of  justice  are  not  open 
to  litigation  of  this  kind. 

H.  J.  Scmpeon  v.  Norman  Whitneyy  294. 

13.  It  is  in  evidence  that  the  Louisiana  Levee  Company,  defendant  in 
this  case,  made  no  contract  with  plaintiffs,  the  executors  of  Elder, 
but  that  said  executors  finished  the  work  for  which  Elder  had  con- 
tracted, and  that  the  balance  due  by  the  company  was  the  amount 
for  which  the  company  confessed  judgment.  It  is  immaterial 
whether  the  succession  of  Elder  was  insolvent  or  not,  as  far  as  the 
responsibility  of  the  Levee  Company,  under  its  contract,  is  con- 
cerned. When  the  company  pays  the  whole  price  for  which  it  was 
bound,  for  the  work,  whether  the  price  was  paid  to  Elder  or  to  his 
executors,  it  is  discharged  from  all  further  responsibility. 

WMie  and  TamjgMnSy  ExecuiorSt  v.  Lotdeiana  Levee  Company^  295. 

14.  This  is  a  suit  pertonally  against  a  tutrix,  one  of  the  defendants, 
on  six  mortgage  promissory  notes  given  by  her,  and  also  as  rep- 
resenting those  of  her  children  who  were  minors  when  the  suit  was 
brought,  and  the  majors  who  joined  in  the  act  of  mortgage,  for  the 
amount  of  the  notes  sued  on,  and  for  a  decree  of  lien  and  privi- 
lege on  the  property  mortgaged.  Th^  defendant,  one  of  the  heirs, 
a  minor  when  judgment  was  rendered,  but  now  of  age,  appeals 
from  said  judgment. 

The  motion  to  dismiss  defendant's  appeal  on  the  ground  that  all  his 
joint  obligors  have  not  been  6ited  and  made  parties  to  the  appeal, 
can  not  prevail.     He  is  not  a  joint  obligor:  his  liability  is  as  heir 
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to  his  father,  and  his  liability  is  fixed  by  his  interest  in  his  father's 
snccession. 
When  the  father  of  the  appellant  died,  he  was  largely  in  debt.  The 
representative  of  his  snccession,  in  order  to  pay  off  his  indebted- 
ness, was  authorized  by  the  judge,  on  the  recommendation  of  a 
family  meeting,  to  borrow  a  sufficient  sum  to  discharge  this  indebt- 
edness. Hence  the  notes  now  sued  on.  This  was  not  the  creation 
of  a  debt;  it  was  the  acknowledgment  of  one  and  providing  means 
to  pay  it — all  of  which  was  done  in  the  interest  of  the  heirs.  The 
appellant's  liability,  therefore,  is  fixed  by  his  interest  in  his  father's 
succession.  To  the  extent  of  that  interest  the  judgment  binds  him, 
but  to  nothing  more. 

Vernon  K,  Stevenson  v.  Lavina  Edwards  ei  al,,  902. 

15.  At  the  time  of  the  discount  of  the  note  which  is  the  subject  of  the 
present  controversy,'  Hunter,  one  of  the  firm  of  Callender  &  Hun- 
ter, according  to  the  import  of  his  own  evidence,  was  utterly  with- 
out authority  to  do  so.  He  had  no  right  to  indorse  and  discount  a 
note  belonging  to  Callender,  the  plaintiff,  and  payable  to  his  order, 
it  matters  not  hoWmuch  Callender  might  owe  the  late  firm  of  Hun- 
ter &  Callender.  If  Callender  had  given  him  verbal  authority,  as 
contended  by  defendants  and  interveners,  the  authority  was  re- 
voked before  exercised.  But,  even  without  a  revocation,  Hunter 
had  no  authority  to  indorse  and  discount  the  note  in  question. 

Authority  to  indorse  and  discount  a  note  for  one  purpose  can  not  be 
*  extended  to  another. 

As  Hunter  had  no  title  to  the  note,  his  indorsees  acquired  none,  be- 
cause they  had  notice  of  the  want  of  authority  in  Hunter  to  indorse 
and  negotiate  it.  ' 
£.  K.  Callender  v.  Oolsan  Brothers.    Jackson  dt  Manson,  Wat" 
rantors  and  Intervenors,  311. 

16.  The  amount  due  for  unpaid  stock  must  be  paid.  It  is  no  defense 
to  allege  that  the  penalty  for  not  paying  said  amount  is  the  for- 
feiture of  the  stock. 

Kew  Orleans^  Florida  and  Havana  Steamship  Company  v.  U.  JBl. 
.  BHggs,  318. 

17.  From  the  evidence  in  this  case,  the  relations  of  the  two  defend* 
ants  in  warranty  toward  the  plaintiff  must  be  regarded  as  being 
something  more  than  those  of  brokers.  Their  functions  a«d  obli- 
gations did  not  cease  upon  merely  bringing  together  the  parties 
that  were  to  contract  and  leaving  them  to  arrange  their  business 
as  they  saw  best.  They  must  be  regarded  in  the  light  of  manda- 
tories and  as  having  assumed  themselves  this  character,  in  conse- 
quence of  which  they  were  bound  to  use  the  same  diligence  and 
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precaution  to  prevent  fraud  being  practiced  upon  the  plaintiff  that 
a  prudent  man  would  use  in  regard  to  his  own  affairs.    Their  not 

having  done  bo,  makes  them  responsible  for  the  consequences  of 
the  fraud,  which  they  could  have  detected  and  defeated  by  ordi- 
nary diligence. 
Mrs.  Jane  H.  H.  Todd  v.  John  BourJce.     Van  8olingen  dk  Carpen- 
ter^ called  in  warranty^  385. 

18.  He  who  sells  a  credit  or  incorporeal  right  warrants  its  existence  at 
the  time  of  the  transfer.  The  seller  does  not  warrant  the  solvency 
of  the  debtor,  unless  he  has  agreed  to  do  so.  There  is  no  lesion  in 
such  sales,  and  no  relief  can  be  granted. 

Milton  Benner  v.  Warner  Van  Norden  ei  ol.,  473. 

19.  Creditors  may  -become  parties  to  an  assignment  in  other  ways  than 
by  actually  signing^  the  instrument,  as  by  coming  in  ffnder  it  for 
the  purpose  of  obtaining  a  dividend.  In  this  instance  the  plain- 
tiffs were  informed  ot  the  terms  and  conditions  on  which  the 
defendants  had  assigned  their  property  to  their  creditors,  and  they 
accepted  their  j)ro  rata  from  the  assignee  without  reservation,  and 
thereby  made  themselves  parties  to  the  agreement.  They  ought 
not  to  be  permitted  to  enjoy  the  benefit  of  a  compromise,  and  at 
the  same  time  repudiate  all  its  obligations.    ' 

WaUace  dt  Oo.  v.  Cumming  <&  Morrison,  631. 
See  Damages,  No.  1 — Johnson  v.  Oanal  and  OUUbome  Streets 

Eailroad  Company,  53;  and  No.  9 — LeBreton  v.  Kennedy^  432. 
See  Surety,  No.  1 — Quiver,  Simonds  dt  Co.  v.  Leovy,  Hart  dt 

Co.,  58. 
See  Attachment,  No.  2 — Block,  Britton  dt  Co.  v.  Barton,  MWer 

dk  Co.,  89 ;  AND  No.  5 — Joseph  Moore  v.  8allie  Pope  and  Hus' 

band,  254. 
See  Pabtnership,  No.  6— FtW  v.  Erath,  171. 
See  Privy,  No.  1 — Martin  Kenopski  v,  Mark  Davis  et  al.,  174. 
See  Contract,  No.  2 — Payne  dk  Harrison  v.  Mrs.  Staehhouse,  185. 
See  Succession,  No.  1 — Hunt  v.  Graves,  195. 
See  Bills  and  Promissory  Notes,  No.  9— fl^y  dt  Co.  v.  2)^- 

noodt  et  al.,  249 }  and  No.  16 — Fuller  v.  Leonard,  635. 
See  Assumpsit,  No.  I — Lapene  dt  Ferre  v.  Detaporte,  252. 
See  Factors,  No.  1 — Banning  v.  BlakeHy  dt  Co,,  257. 
See  Checks  on  Banks,  No.  1 — Mrs,  Burke  v.  Mrs.  Bishop  et  al., 

465. 
See  Vicksburg,  Shrbveport  and  Texas  Railroad  Company, 

^o.  1 — Chaffs  Bros.  v.  John  T.  LudeUng  et  dls.,  607. 
See  Corporations,  No.  ^—8tateexrel.  Haven  v.  Ci^  of  Shreve- 

port,  623. 
See  Offices  and  Officers,  No.  11 — Levisee  v.  Shreveport  OHy 

Eailroad  Company,  641. 
See  Pleadings,  No.  5^Spears,  Liquidator,  ▼.  I^ears,  AdminiS' 

tratrix,  642. . 
See  Laches,  No.  I'^Bogart  BkaU  ei  iU.  ▼•  Foley  et  oZ.,  651. 
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1.  The  State  ex  rel.  Elias  George  iostitated  suit  against  Tucker,  un- 
der the  intrusion  act,  to  recover  the  officer  of  recorder  of  the 
parish  of  Tangipahoa.  While  that  suit  was  pending  George  sued 
Tucker  and  enjoined  him  from  recovering  the  fees  of  the  office. 
The  injunction  was  set  aside  on  Tucker  giving  a  release  bond  with 
sureties.  There  was  judgment  against  Tucker  for  the  fees,  George 
having  been  declared  entitled  to  the  office  in  the  suit  of  the  State 
V.  Tucker.  The  plea  set  up  by  Taylor,  surety  on  the  release  bond, 
that  George  could  not  sue  for  his  fees  of  office  without  the  interpo- 
sition of  the  Attorney  General  or  district  attorney  in  his  behalf, 
can  not  be  maintained. 

The  State  having  instituted  procedings  to  oust  the  intruder  from  the 
office  and  to  install  George  therein,  there  is  no  good  reason  why 
George  should  not  have  taken  all  necessary  steps  to  preserve  his 
rights  to  the  fees  of  the  office  to  which  he  had  theleccal  title.  The 
State  was  interested  in  seeing  that  no  one  should  intrude  into  a 
public  office,  but  it  had  no  interest  in  the  fees  of  the  office. 

£lia8  George  v.  A,  O.  Tucker  and  B,  F.  Taylor^  Q7, 

2.  It  can  not  be  doubted  that  the  intention  of  the  law  is  that  the  city 
attorney  must  be  elected  biennially  by  the  council.  It  is  also 
clearly  stated  in  the  city  charter  that  his  term  of  office  is  two 

.  years. 

Under  the  law  the  council  can  only  elect  a  city  attorney  on  the  third 
Monday  of  November,  or  as  soon  thereafter  as  practicable,  and 
unless  the  term  expires  biennially  at  that  time  this  duty  could  not 
•be  performed  by  said  council. 

The  term  of. office  of  the  mayor  and  administrators  began  on  the 
first  Monday  of  November,  1870,  and  continued  for  two  years. 
That  of  the  city  attorney,  the  surveyor,  and  the  recorders  began 
on  the  third  Monday  of  November,  at  which  time  the  law  required 
these  offices  to  be  filled  by  an  election  for  two  years. 

With  a  view  to  give  efi'ect,  if  possible,  to  every  part  of  the  law,  it 
must  be  concluded  that  the  government  established  when  the  city 
charter  went  into  operation  in  April,  1 870,  was  fi  temporary  or- 
ganization, and  that  the  jpermanent  government  began  after  the 
election  of  the  mayor  and  administrators  on  the  first  Monday  of 
November,  1870. 

Under  this  construction  full  efiect  can  be  given  to  that  provision  of 
the  charter  making  it  the  duty  of  the  council  to  elect  a  city  attor- 
ney at  the  first  regular  meeting  after  its  induction  into  office. 
This  could  not  be  done  if  the  term  of  the  city  attorney  began  with 
the  temporary  organization  in  April,  1870,  and  continued  for  two 
years.    The  law  clearly  contemplated  a  vacancy  and  the  beginning 
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of  a  new'term  at  the  time'  required  for  the  election.  OtherwiBe, 
that  election  which  was  imposed  as  a  duty  on  the  city  council 
could  not  have  been  performed — which  would  have  been  an  ab- 
surdity. Hence  it  follows  that  the  election  of  defendant  by  the 
council,  as  city  attorney,  on  the  fifth  of  December,  1874,  was  valid. 
State  ex  rel.  Attorney  General  et  aU.  v.  B,  F,  Jonas,  179. 

3.  In  this  controversy  for  the  office  of  coroner,  under  section  1419  of 
the  Revised  Statutes,  the  exception  that  the  suit  was  not  brought 
within  ten  days  after  the  election  must  prevail. 

James  Madison  v.  James  Dyer,  905. 

4.  Where  a  statute  authorizes  an  action  and  prescribes  the  delay 
within  which  it  must  be  instituted,  suit  must  be  filed  within  that 
delay,  or  the  action,  if  excepted  to,  will  be  dismissed.  In  this 
instance  the  suit  should  have  been  brought  within  ten  days  after  the 
election.  The  court  below  erred  in  not  maintaining  the  exception 
of  the  defendant  on  that  ground.  The  law  is  not  ambiguous,  and 
no  room  is  left  to  the  discretion  or  equity  powers  of  this  court ;  it 
must,  therefore,  be  administered  as  it  is,  however  unwise  some  of 
its  provisions  must  appear. 

J.  L.  Belden  v,  Thomas  P.  Sherburne^  305. 

5.  It  is  not  to  be  discovered  in  the  record  nor  is  it  possible  to  imagine 
what  office  0.  J.  Flagg  held  that  constituted  him  ^^ex-offido  oom- 
mining  magistrate,*^  and  that  entitled  him  to  draw  a  salary  from 
the  parish  of  St.  Charles.  If  as  district  judge  he  discharged  the 
duty  of  a  committing  magistrate,  he  was  clearly  entitled  to  no 
compensation  from  the  parish,  because  the  salary  paid  by  the 
State  is  all  that  he  can  rightfully  receive* 

Letitia  Bahbington  v.  The  Parish  of  8t  Charles,  321. 

6.  Act  No.  92  of  the  acts  oi  18(39,  under  which  Dr.  Cooper  claims  title 
as  police  surgeon  of  the  Metropolitan  force,  fixes  the  term  of  the 
office,  in  the  ninth  section  thereof,  as  being  during  good  behavior. 
Act  No.  60  of  the  acts  of  1874  in  no  manner  proposes  to  amend  act 
No.  92,  so  as  to  change  the  term  of  office.  The  act  of  1869  remains 
in  force,  with  this  limitation,  however,  resulting  from  act  No.  60, 
that  the  police  commissioners,  in  reducing  the  police  force,  may 
*' honorably  discharge  such  members  as  in  their  judgment  may 
seem  needful.'*  Thus,,  under  this  amendment  they  could  have 
discharged  Dr.  Cooper,  but  they  had  no  warrant  to  remove  him  as 
they  did,  merely  to  appoint  Dr.  Schumakcfr.  Power  granted  for 
one  purpose  can  not  be  employed  for  another. 

State  of  Louisiana  ex  rel.  Attorney  General  on  Infarmaiion  of  Dr. 
J.  B.  Cooper  v.  Dr  F,  Schumaker  et  al,,  332. 
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7.  The  jadgment  of  the  conrt  in  this  case  is  based  entirely  on  the 
one  already  rendered  in  the  cas6  of  Claiborne  v,  Parlange,  the 
facts  being  substantially  the  same.    26  An.  548. 

The  State  ex  rel,  «7.  0,  i^eale  v.  Isaac  H,  Ora/wford,  439. 

8.  This  suit  originates  in  a  claim  against  the  city  of  New  Orleans  for 
salary  and  fees  of  office  as  clerk  of  the  Superior  Criminal  Court, 
in  alleged  conformity  with  the  second  section  of  the  act  of  1874| 
establishing  said  court  and  providing  for  the  clerk  thereof.  The 
act  says  that  for  issuing  any  process^  the  fee  whereof  is  not  deter- 
mined by  law,  the  judge  of  the  court  shall  fix  the  compensation  to 
which  the  clerk  is  entitled,  in  addition  to  his  regular  salary. 

Process  is  so  denominated,  because  it  proceeds,  or  issues  forth  in 
order  to  bring  the  defendant  into  court  to  answer  the  charge  pre- 
ferred against  him,  and  signifies  the  writ  or  judicial  means  by 
which  he  is  brought  to  answer. 

Motions  made  by  the  Attorney  General,  copies  of  indictments,  etc., 
are  not  process.  These  are  services,  which  seem  to  be  paid  for  by 
the  fixed  salary  of  five  thousand  dollars  allowed  by  the  act. 

The  judge  of  the  Superior  Criminal  Court  has  no  power  to  certify 
the  costs  of  any  thing  but  process  for  which  no  provision  has  been 
made  in  the  statute.  The  charges  in  this  case  were  not  for  the 
issuing  of  any  process.  The  judge,  therefore,  under  the  statute, 
had  no  power  by  his  certificate  of  their  correctness  to  make  them 
a  liability  of  the  city,  and  his  approval  was  binding  upon  no  one. 

John  Fitzpatriok  v.  The  Oity  of  Ifew  Orleans,  457. 

9.  M.  A.  Sweet  was  returned  as  elected  recorder  by  the  board  created 
by  law  to  ascertain  that  fact,  and  the  commission  issued  by  the 
Acting  Grovernor  is  conclusive  of  that  fact  in  all  cases  except  where 
the  election  has  been  contested  within  the  time  fixed  by  law. 
Therefore  the  subsequent  appointment  of  Jackson  by  the  Governor 
was  made  in  error,  and  is  null  and  void. 

Whether  the  oath  of  office  of  Sweet  was  taken  innd  recorded  in  the 
office  of  the  Secretary  of.  State  or  not  did  not  authorize  the  Gov- 
ernor to  treat  the  office  as  vacant. 
The  State  ex  rel.  J,  E.  Leonard,  District  Attorney ^  et  al,  v.  Ed. 
Jackson t  541. 
10.  This  is  a  contest  for  the  office  of  recorder  of  the  parish  of  West 
Feliciana.    The  vacancy  having  occurred  when  the  Senate  was 
not  in  session,  the  nomination  to  fill  the  same  was  properly  made 
at  the  called  session  which,  was  the* ''next  session"  after  the 
vacancy  occurred.    To  fill  this  vacancy  the  Governor  had  the 
power  to  nominate  whom  he  pleased,  and  this  without  reg&rd  to 
any  appointment  he  had  made  during  the  recess. 

State  of  Louisiana  ex  rel.  Jacob  A»  Meyer  v.  Joshua  Van  Trofnp, 
569. 
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11.  When  plaintiff  nndertook  to  perform  for  the  company  a  aaryice 
not  strictly  within  the  sphere  of  his  duties  as  president  thereof,  he 
should  have  required  a  stipulation  for  remuneration  for  said  ser- 
vice, if  he  expected  it  from  the  company.  He  was  the  president, 
acting  within  the  scope  of  his  authority  in  directing  the  construc- 
tion of  certain  works.  He  had  no  right,  however,  to  employ  him- 
self as  a  master  builder  and  expect  a  good  salary. 

In  regard  to  the  expenses  for  constructing  a  depot,  there  was  a  full 
settlement  between  plaintiff  and  defendant,  and  if  plaintiff's  ac- 
count now  presented  is  valid,  it  should  have  been  embraced  in 
that  settlement,  there  being  no  allegation  of  error. 

A.  B,  Leviaee  v.  Shrevepart  City  Eailroad  Company^  641. 

12.  This  suit  is  brought  under  the  intrusion  act.  From  all  this  court 
is  able  to  gather  from  this  record,  the  relator  has  no  cause  of 
action.  This  court  doe?  not  understand  that  defendant  has 
usurped  or  intruded  into  the  office  of  recorder,  or  placed  it  out  of 
the  power  of  relator  by  any  unlawful  force  or  any  illegal  means 
to  perform  the  duties  of  recorder,  if  legally  vested  with  that 
power.  He  claims,  as  mayor,  the  right  to  exercise  certain  functions 
which  the  relator  claims  as  belonging  to  the  office  of  recorder.  It 
is  not  seen  how  the  relator  can  maintain  his  action  as  one  coming 
under  the  provisions  of  the  law  fox  preventing  the  usurpation  of 
or  intrusion  into  an  office. 

State  ex  rel.  A.  A.  Milliken  v.  8.  J.  Ward,  639. 

13.  The  statute  No.  124  of  the  General  Assembly  of  1874,  conferring 
on  the  judge  of  the  Superior  Criminal  Court  the  power  to  appoint 
an  attorney  to  act  in  his  place,  is  unconstitutional,  because  it  pro- 
vides a  mode  for  choosing  judges  different  from  that  prescribed  in 
the  constitution. 

It  would  be  obnoxious  to  an  additional  objection,  if  the  assumption 
of  the  State  is  correct,  that  Braughn,  the  attorney  appointed  by 
the  judge  of  the  Superior  Criminal  Court  to  act  in  his  place,  was 
a  de  facto  officer.  In  that  case,  the  statute  would  provide  for 
having  <tro  judges  for  the  Superior  Criminal  Court,  whereas  article 
83  declares  *'  that  for  each  court,  one  judge  learned  in  the  law, 
.  shall  be  elected." 

Instead  of  authorizing  the  enactment  of  section  10  of  act  No.  124, 
article  90  of  the  constitution  forbids  it  in  terms  of  command.  It 
directs  the  judge  when%nd  how  he  shall  select  another  to  preside 
in  his  place.  Obviously  this  article  did  not  confer  any  power  upon 
the  General  Assembly ;  but,  by  indicating  precisely  how  and  when 
the  judge  shall  select  another  to  preside  in  his  stead  to  try  certain 
causes,  it  excludes  other  modes  of  selection  and  other  causes ;  and 
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as  the  manner  of  choosing  a  judge,  provided  for  in  section  10  of 
act  No.  124  differs  from  that  prescribed  in  article  90,  the  said  sec- 
tion is  null  and  void.        State  of  Louisiana  v.  Fete  Fhillips,  663. 
14.   The  provision  of  the  statute  under  which  Judge  Atocha  appointed 
a  lawyer,  George  H.  Braugbu,  to  preside  in  his  court  and  try 
defendants,  being  repugnant  to  article  90  of  the  constitution,  was 
void  from  the  beginning  of  its  enactment  and  the  appointment 
was  a  nullity. 
The  express  requirement  of  article  90,  that  the  judge  shall  select  a 
lawyer  to  try  a  certain  class  of  cases,  carries  with  It  an  implied 
inhibition  against  the  judge  selecting  or  appointing  a  lawyer  to  act 
in  his  place  and  stead  in  the  trial  of  any  other  cases. 
The  defendant  was  therefore  tried  and  sentenced  in  the  Superior 
Criminal  Court  during  the  absence  of  the  judge  of  that  court,  and 
without  any  competent  judge  presiding  at  the  time.   The  attorney 
who  presided  bad  no  more  authority  to  act  as  judge  than  any  other 
person  who  was  present  at  tlie  trial. 
The  position  that  Braugnn  was  a  de  facto  judge  and  that  his  official 
acts  wer«^  valid,  is  not  tenat)le.    He  had  no  color  of  title  to  the 
office  of  judge  of  the  Superior  Criminal  Court,  and  never  claimed 
or  pretended  to  be  judge  of  that  court. 
The  State  of  Louisiana  v.  George  Fritz  alias  Fry  and  Fra/nh 

(y Brian,  689. 
See  Compensation,  No.  1 — Gity  of  New  Orleans  v.  Fcbssman  et 
als.,  650 ;  and  No.  2 — City  of  New  Orleans  v.  Finnerty^  681. 
PARTNERSHIP. 

1.  The  defendant  objected  to  this  action  on  the  ground  that  the  peti- 
tion disclosed  a  partnership,  and  between  partners  only  an  action 
for  the  settlement  of  the  partnership  will  lie. 

The  court  a  qua  erred  in  overruling  the  exception.  The  record  dis- 
closes the  tact  that  this  demand  grows  out  of  a  partnership  between 
plaintiff  and  defendant  for  carrying  freight  and  passengers  for  hire 
on  the  steamer  Ella  May.  The  objection  to  the  form  of  the  action 
should  have  been  maintained.  Badovich  v.  Frigerio,  68. 

2.  This  is  a  suit  brought  against  defendants  and  various  other  persons 
named  in  the  petition,  who,  as  the  plaintiff  alleges,  composed  a 
partnership  entered  into  for  the  purpose  of  purchasing  and  owning 
the  Mississippi  Cotton  Press  and  the  Branch  Press,  forming  part 
of  the  same,  which  property  was  bought  by  Felix  J.  Forstall,  now 
deceased,  but  then  one  of  the  copartners,  acting  as  the  represen- 
tative of  said  copartnership  and  using  his  name  as  a  firm  name  to 
represent  the  same. 

The  notarial  act  by  which  the  plaintiff  conveyed  title  to  the  prop- 
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erty  shows  simply  that  the  plaintiff  sold  to  Felix  J.  Forstall. 
There  is  nothing  that  shows  privity  between  the  plaintiff  and  these 
defendants.  If  between  Felix  J.  Forstall  and  the  defendants  there 
existed  an  agreement  by  which  the  property  was  to  be  paid  for 
and  owned  in  common  by  them,  the  plaintiff  shows  nothing  author- 
izing the  conclusion  that  he  considered  the  defendants  bound  to 
pay  him  any  thing  on  this  contract.  He  seems  by  the  terms  of  the 
sale  to  have  looked  only  to  Felix  J.  Forstall,  and  the  mortgage  and 
vendor's  privilege  upon  the  property  sold.  The  act  of  sale  con- 
tains nothing  that  warrants  the  belief  that  Felix  J.  Forstall  acted 
as  an  agent  for  any  person. 

Jean  B,  Letorey  v.  Edmond  J,  Forstall  et  aJs.,  83. 

3.  The  demand  in  this  ease  being  in  the  alternative^  there  was  there- 
-     fore  BO  ground  for  the  order  to  elect.    Having  forced  the  plaintiff 

to  elect  between  a  demand  for  a  judgment  homologating  the  award 
of  amicable  compounders,  which  was  alleged  to  be  a  final  liqnida* 
tion  of  the  partnership,  and  a  demand  for  a  judgment  on  the  notes 
given  to  plaintiff  for  half  the  alleged  value  of  the  property  put  in 
the  partnership,  the  defendant  could  not  consistently  except  to  the 
latter  demand  on  the  ground  that  the  notes  were  a  part  of  the 
partnership  assets,  or  alleged  to  be  a  part  thereof,  when,  in  truth, 
they  were  not  so  alleged  to  be. 

Ihamas  E.  M,  Smith  v.  Patrick  i>onfie%,  98. 

4.  Where  a  rule  was  taken  to  set  aside  an  attachment,  on  the  ground 
that  the  suit  was  based  on  a  partnership  transaction,  and  therefore 
plaintiff  was  not  entitled  to  an  attachment,  for  the  reason  that  he 
could  not  swear  to  the  amount  due,  until  the  rights  of  the  partners 
should  be  settled  according  to  law  ; 

Held — That  the  term  partnership  implies  a  community  of  goods,  and 
a  proprietary  interest  therein,  which  does  not  exist  in  this  case* 
It  was  a  mere  consignment  of  goods,  with  an  understanding  that 
the  profits  and  losses  after  the  sale  of  the  goods  should  be  equally 
divided  between  plaintiff  and  defendants.  The  objection  to  the 
attachment,  on  the  ground  alleged,  is  therefore  not  well  founded. 

Where  the  question  was  whether  the  allegations  in  the  petition  and 
in  the  affidavit  were  sufficient  to  warrant  the  issuing  of  the  writ 
of  attachment,  and  the  plaintiff  prayed  for  judgment  for  $3500, 
or  such  amount  as  should  be  found  due  according  to  said  allega- 
tions, and  where  the  affidavit  was  that "  all  the  facts  and  allegations 
in  the  above  and  original  petition  were  true  and  correct,  and  that 
the  defendants  were  disposing  of  their  goods,  rights  and  credits, 
with  intent  to  defraud  their  <;reditors  ;'* 

Held — That  the  allegations  were  sufficient,  and  that  the  affidavit  was 
in  conformity  with  law.    Frederick  Belden  v.  Bead  d  ffunt^  103. 
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5.  A  bill  of  ezceptioDS  being  taken  to  the  admission  in  evidence  of  a 
notarial  act,  on  the  ground  that  the  plaintiff  had  not  alleged  in  his 
pleadings  the  assampait  of  the  debts  of  an  old  firm  by  a  new  one, 
which  it  was  the  object  of  the  evidence  to  establish ; 

Held — That  the  evidence  was  properly  admitted.  The  defendants, 
by  pleading  a  general  denial,  put  at  issue  the  question  of  their 
liahility  to  pay  the  note  sued  upon,  and  the  plaintiff  had  the  right, 
by  proper  evidence,  to  show  that  they  were  liable. 

By  the  commercial  law  every  member  of  a  commercial  firm  can  bind 
the  others  by  drawing  or  indorsing  commercial  paper.  If  by  an 
agreement  inter  se  a  different  rule  were  established  by  commercial 
partners,  it  would  be  without  effect  against  third  parties,  unless  it 
were  shown  that  such  third  party  had  knowledge  ot  that  agree- 
ment. Henry  T.  Cottant  v.  George  H.  Smith  <&  Co*,  128. 

6.  In  this  case  the  notes  given  by  defendant  for  the  price  of  a  certain 
piece  of  property  were  made  the  debt  of  the  firm  composed  of 
plaintiff  and  defendant  by  the  act  of  partnership  and  purchase, 
but  the  notes  givea  by  each  partner  to  represent  the  cash  which 
each  agreed  to  advapce  as  the  capital  of  the  partnership  were  and 
are  the  individual  debt  of  each  partner,  and  neither  one  is  respon- 
sible for  the  notes  of  the  other  unless  he  expressly  made  himself 
liable  therefor.  The  fact  that  the  interest  on  such  notes  was  paid 
by  the  firm  and  charged  to  the  maker  does  not  make  the  notes  the 
debt  of  the  firm,  nor  would  the  payment  of  said  notes  out  of  the 
interest  of  each  partner  in  the  partnership  have  such  effect. 

Jacob  F.  WHd  v.  Albert  Erath,  171. 

7.  During  the  existence  of  a  commercial  partnership  service  on  one 
of  the  members  is  good  against  all,  but  after  its  dissolution  any 
member  intended  to  be  sued  must  be  served  with  a  separate  cita-^ 
tion. 

The  supplemental  answer  of  Wheless,  in  which  he  claims,  in  recon- 
vention, judgment  against  Anderson  for  an  amount  alleged  by 
him  to  be  due  to  the  firm  of  Wheless  &  Pratt,  of  which  firm  he 
asserts  himself  to  be  the  liquidating  partner,,  does  not  authorize  a 
judgment  on  Anderson's  original  demand  against  Pratt,  who  was 
not  cited. 

John  Anderson  v.  J,  I.  Amette  and  Wheless  dh  Pratt,  237. 

8.  Defendants,  who  were  members  of  the  late  commercial  firm  of 
Cornwell  &,  Hays,  refuse  payment  of  a  note  of  said  firm  which  was 
executed  to  plaintiff,  separate  in  property  from  her  husbaiM,  before 
said  separation  had  taken  place.  Previous  to  the  existence  of  the 
firm  of  Cornwell  &,  Hays,  there  existed  the  firm  of  L.  S.  Cornwell 
&f  Co.j^  which  owed  plaintiff  borrowed  money  to  the  amount  of  the 
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note  in  Buit.  In  liqoidation  of  this  debt  of  L.  S.  Corn  well  &  Co., 
the  liquidating  partner  of  that  firm  gave  plaintiff  the  note  sued 
on,  haying  previoasly  consigned  to  the  factors  of  said  Corn  well  & 
Hays  forty-four  bales  of  cotton  belonging  to  said  firm  of  L.  S. 
Corn  well  &  Co.  in  liqaidation.  The  proceeds  of  this  cotton,  ex- 
ceeding the  amount  of  the  note,  passed  to  the  credit  of  Cornwell 
&  Hays  on  the  books  of  their  factors.  Thus,  the  liquidating  part- 
ner of  L.  S.  Cornwell  &,  Co.,  instead  of  paying  over  to  plaintiff 
the  sum  which  was  due  to  her,  passed  that  sum,  the  proceeds  of 
the  cotton,  to  the  credit  of  Cornwell  &  Hays,  and  executed  to 
plaintiff  the  note  of  the  last-named  firm,  of  which  he  was  a  part- 
ner. Therefore  the  firm  of  Cornwell  &  Hays  received  a  valuable 
consideration  for  the  note,  and  plaintiff's  claiai  is  established. 

It  is  shown  that  the  money  loaned  by  plaintiff  was  her  paraphernal 
property.  Whether  or  not  the  husband  was  a  member  of  either 
firm,  or  both  the  aforementioned  firms,  is  immaterial. 

The  plaintiff  is  not  bound  by  statements  made  out  of  her  presence 
by  the  partners  at  the  partition  of  the  partnership  of  Cornwell  & 
Hays. 

Carrie  A.  Drake  and  Htteha^  v,  IJiomas  P.  ffa^s  et  aU,  256. 

9.  If  a  debt  be  contracted  by  one  of  the  partners  of  an  ordinary  part- 
nership who  is  not  authorized,  either  in  his  own  name  or  that  of 
the  partnership,  the  other  partners  will  be  bound,  each  for  his 
share,  provided  it  be  proved  that  the  partnership  was  benefited  by 
the  transaction,  which  is  proved  in  this  case. 

Lagan  d  Machinson  v.  George  D.  Craginf  352. 

10.  The  plaintiff  in  execution  against  a  (J^fendant  who  is  A  member  of  a 
partnership  has  the  undoubted  right  to  seize  and  sell  under  his 
writ  the  interest  of  the  owing  partner  in  the  partnership  property. 
But  his  rights  stop  there.  His  execution  neither  dissolves  the 
partnership   nor  authorizes  the  appointment  of  a  receiver  with 

power  to  liquidate  the  partnership  affairs. 

Choppin  V.  Wilson  et  al,^  444. 

11.  The  specific  credits  of  a  partnership,  as  in  this  case,  can  not  be 
seized  under  execution  against  one  of  the  partners,  or  the  sur- 
viving partner.  The  entire  interest  of  a  partner  may  be  seized 
and  sold,  but  no  specific  asset,  credit,  or  property  of  the  partner- 
ship is  liable  to  seizure  under  execution  against  one  of  the  patt- 
ners.  Levy  d  Sugar  v.  Oowan  d  MayOy  556. 

PILOTS^ 
1.   The  rules  and  regulations  of  the  United  States  Board  of  Supervi- 
sors do  not  specify  and  particularize  the  short  bends  and  points  at 
which  certain  precautionary  signals  are  to  be  made  by^  steamerB. 
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In  the  absence  of  snch  specification  by  the  board,  it  wonld  seem 
then  to  become  a  matter  within  the  judgment  and  discrimiDation 
of  the  nayigators  of  the  rivers,  to  determine  the  plaices  where,  by 
the  rules  and  regutations  governing  pilots,  signals*  are  to  be  given. 

A  transcript  of  the  proceedings  before  the  United  States  inspectors, 
in  relation  to  the  sinking  of  the  steamboat  Texarkana,  which  gave 
rise  to  this  suit,  embracing  the  evidence  taken  on  that  occasion, 
was  offered  on  the  part  of  defendants  to  prove  rem  ipsam.  This 
was  objected  to  by  the  plaintiff  as  res  inter  alios  and  irrelevant. 
The  coart  a  qua  sustained  the  objection  to  that  extent,  but  ad- 
mitted it  for  the  purpose  only  of  contradicting  the  statements  of 
witnesses.  The  court  did  not  err.  The  action  taken  by  the  board 
of  inspectors  could  not  bind  the  plaintiff  who  was  not  a  party  to  it. 
Kennett  &  Bell  v.'  Union  Insurance  Company  of  Keio  Orleans^  26. 

PLEADINGS. 

1.  If  the  description  of  the  instruments  sued  on  was  materially 
defective,  the  plaintiffs  should  have  been  allowed,  under  the  cir- 
cumstances of  the  case,  an  opportunity  to  amend  before  their  suit 
was  dismissed.  But  although  the  petition  is  loosely  constructed, 
the  documents  being  made-  a  part  thereof  supply  a  deficiency 
therein  in  relation  to  their  nature  and  contents,  and  the  only  con- 

« 

sequehce  of  a  failure  to  file  them  at  the  time  of  filing  the  petition 
is,  that  the  defendant  may  refuse  to  answer  until  lie  has  oyer  of 
them. 
Police  Jury  of  the  Parish  of  Fointe  Coupee  v.  A.  L.  Mahoudeau  et 
als,,  224. 

2.  The  intervention  is  dismissed.  The  intervener  has  neither  alleged 
nor  proved  that  she  is  a  creditor  of  the  defendant,  whose  property 
was  sequestered. 

If  the  ^Dtervenor  had  a  lessor's  privilege,  it  should  have  been 
asserted  before  the  sequestered  property  was  released  on  bond. 

No  fraud  and  collusion  are  shown  between  the  plaintiffs  and  the 

» 

defendant. 
The  intervener  can  not  urge  irregularities  in  the  suit,  such  as  insuf- 
ficiency of  the  bond  or  affidavit  on  which  the  sequestration  issued. 
D,  B.  Carroll  d  Co.  v.  R,  T,  Bridewell.    Mrs.  lAzeie  Hamilton, 
Intervenor,  239. 

3.  This  court  can  not  sustain  the  bill  of  exceptions  taken  to  the  ruling 
of  the  judge  a  guo,  permitting  the  plaintiff  to  amend  his  petition 
by  correcting  the  allegation  in  regard  to  the  dates  of  the  notes 
sued  on,  on  the  groand  that  it  came  too  late,  as  the  trial  had  oom- 
menced.    Amendments  should  always  be  allowed  when  jsatice 
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wonld  be  anbaerved  thereby.    If  the  defendant  was  taken  by  sar- 
prise,  he  might  have  obtained  a  continnance  on  that  ground. 

BuBsey  d  Co.  y.  J.  A,  EothschUd,  316. 

4.  The  pleas  of  want  of  citation  and  prescription  are  inconsistent. 
Pleading  prescription  is  an  appearance. 

Nicholson  <&  Co,  v.  Mrs.  A.  M,  Jenmngs^  432. 

5.  As  the  plaintiff,  W.  L.  Spears,  resided  in  the  parish  of  Claiborne, 
and  conld  only  have  been  sued  there  on  claims  against  the  firm  of 
Spears  &  Ramsey,  which  he  assumed  to  pay  at  the  dissolution  of 
said  firm,  the  defeudant  had  the  right  to  set  up  the  reconvention al 
demand,  which  is  objected  to. 

Whether  the  plaintiff  owns  certain  claims  and  the  notes  attached  to 
his  petition,  as  an  individual  or  as  a  liquidator,  is  a  matter  into 
which  defendant  has  no  interest  to  inquire:  The  same  is  applica- 
ble to  the  claim  of  Ramsey,  who  was  a  member  of  the  partnership 
and  who  authorized  plaiutiff  to  settle  and  liquidate  its  affiAirs. 
Defendant  has  no  interest  in  asserting  the  rights  of  Ramsey.  It  is 
sufficient  if  payment  to  plaintiff  will  protect  defendant  from  a  sab- 
sequent  demand  for  the  same  debt  by  Ramsey,  and  of  this  there 

can  be  no  doubt. 

• 

W.  L,  Spears^  Liquidator,  v.  Mrs.  J.  Spears,  Adininistriitrix,  642. 

6.  No  answer  having  been  filed  by  the  defendants,  no  judgment  by 
default  having  been  entered  against  th^m,  it  follows  that  there 
was  no  issue  joined  when  final  judgment  was  rendered.  Withont 
issue  joined  the  court  was  incompetent  to  pronounce  judgment. 
The  fact  that  one  of  the  defendants  did  not  answer  interrogato- 
ries within  the  legal  delays,  does  not  join  issue  with  plalntiib* 
demand.  G.  Henshaw  ds  Sons  v.  D.  Flannery  dt  Co.^  671. 

See  Prescription,  No.  5 — Henry  BidweU  v.  O.  Oavaroc  and  Bank 

of  Orleans,  307. 
See  EviDBircE,  No.  24 — Spears,  Tutor,  v.  Mrs.  Spears,  Adminis^ 

tratfix,  537;  and  No.  27 — Bai^is  v.  Madden,  632. 
See  Mortgage,  No*  12 — Heard  v.  Patton,  542. 
See  Damages,  No.  11 — MeCtibhtn  v.  HasUngs,  713. 
PLEDGE. 
1.  The  note  sued  upon  having  been  given  subsequently  to  the  date  of 
a  written  contract  and  identified  therewith  in  its  own  terms,  it  was 
proper  to  permit  parol  evidence  to  show  the  settlement  or  agree- 
ment under  which  it  was  given.    The  plaintiffs  are  not  enforcing 
the  written  contract  in  all  its  parts,  but  suing  on  the  note  given 
in  connection  with  said  contract,  yet  for  a  kum  different  from  that 
named  in  the  contract.    The  note  is  evidence  of  a  change  in  the 
sum  first  agreed  on,  and  is  binding  on  defendant  in  the  absence  of 
error  or  fraud. 
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The  defeDdant  being  the  agent  of  the  interyenors  and  not  their  factor 
in  the  purview  of  the  law  invoked  by  them,  and  having  had  the 
posaeesion  and  control  of  the  machinery  delivered  to  them,  and 
.   havinsT  pledged  i|^  to  plaintiffsy  who  are  not  shown  to  have  known 
that  it  belonged  to  intervenora,  the  pledge  must  be  suBtained. 
The  intervenors  pnt  it  in  the  power  of  the  defendant  to  make  each 
use  of  the  machinery,  and  they  must  bear  the  loss,  if  any.    The 
principle  which  sustains  the  pledge  as  collateral,  which  is  placed 
in  the  hands  of  a  broker  to  sell,  must  apply  here. 
J.  Davidson  dk  Hill  v.  Tkcmaa  B,  Bodley,  Nanoalh  Iron  Works, 
Intervenors,  149. 
2.   This  is  a  suit  brought  against  defendant  on  a  note  drawn  by  him, 
and  pledged  as  security  to  plaintiif  by  Carlos,  Marks  &  Co.  for  the 
payment  of  three  of  their  notes.    The  defense  is  that  the  defend- 
ant has  paid  two  of  the  notes,  and  has  tendered  the  plaintiff  the 
amount  of  the  last  one,  for  which  the  instrument  sued  on  was 
given  in  pledge,  .it  being  a  note  signed  for  accommodation  and 
without  consideration,  for  the  benefit  of  the  pledgers. 
The  plaintiff  knew  that  the  pledge  was  an  accommodation  note.    In 
law  and  equity,  therefore,  the  defendant  ought  not  t6  be  required 
to  pay  more  than  the  amount  for  which  the  pledge  was  given,  to 
wit:  the  three  notes  discounted  by  Carlos*,  Marks  &  Co.,  and  ought 
not  to  be  extended  to  cover  money  overdrawn  by  said  Carlos, 
Marks  &  Co.    But  a  formal  real  tender  of  the  money  having  not 
been  made  as  required  by  law,  defendant  can  not  be  exonerated 
from  interest  and  costs.  * 

Mechanic^  and  Traders^  Bank  v.  J.  Bameitf  177. 
8.  In  this  instance,  under  the  contract  of  pledge,  the  plaintiff  had 
special  authority  to  sell  the  collaterals  at  public  or  private  sale  at 
its  option. 
Article  3165  of  the  Revised  Code  was  amended  on  the  twenty-third 
of  February,  1872,  so  as  to  make  it  lawful  for  the  pledger  to 
authorize  the  sale  or  other  disposition  of  the  property  pledged,  in 
such  manner  as  may  be  agreed  on  by  the  parties,  without  the 
intervention  of  courts  of  justice.    According  to  the  judicial  admis- 
sions of  the  defendant,  it  appears  that  the  pledge  was  taken  after 
the  amendment  of  article  3165. 
Louisiana  Savings  Bank  and  Safe  Bedsit  Company  v.  Cyrus 

Bussey,  472. 
See  Bills  and  Promissory  Notes,  No.  14 — Oardner  Y,Maxwellf 

561. 
See   Mortgage,  No.  15  —  Mechanics^   and    Trader^  Bank  v. 

Fofoell,  647. 
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1.  Ae  the  police  jary  of  East  Baton  Rouge  has  laid  ont  a  poblio  road 
on  the  land  of  the  plaintiff  without  allowing  the  jury  of  free- 
holders to  assess  such  damages  as  he  may  sustain  thereby,  it  has 
acted  in  violation  of  the  law,  and  the  plaintiff  has  the  right  (o 
appeal  to  the  court  for  an  injunction  restraining  the  police  jury 
from  illegally  divesting  him  of  his  property. 

JV.  K.  Knox  V.  Police  Jury  ofJiast  Baton  Bouge^  204. 

2.  There  is  no  proof  in  the  record  that  the  warrants  or  certificates 
offered  in  evidence  were  issued  by  the  parish  or  were  authorized 
to  be  Issued  by  the  police  jury. 

If  the  warrants  or  certificates  were  authorized  to  be  issued,  they  are 
not  sufficient  to  justify  the  judgment  of  the  court  below.  Police 
juries,  in  the  administration  of  the  limited  powers  confided  to 
them,  must  provide  means  by  taxation  for  the  purpose  and  in  the 
manner  provided  by  law.  They  can  not  bind  the  parishes  by  pat- 
ting in  circulation  thoir  notes  or  warrants  at  pleasure. 

Flagg  v.  The  Parish  of  8t  Charles,  319. 
POSSESSION  IN  GOOD  FAITH. 

1.  The  defendant  being  a  possessor  in  good  faith  owes  rent  only  from 
the  institution  of  this  suit,  and  is  entitled  to  his  claim  for  the  value 
of  the  improvements  against  the  owner  of  the  property  from 
the  time  he  made  them,  with  legal  interest. 

Louis  Dufilho  V.  Henry  Mayer^  398. 

2.  This  is  a  petitory  action  against  the  defendant  for  certain  lands. 
The  only  question  is  that  of  prescription.  It  is  well  settled  that, 
to  become  the  basis  of  prescription,  the  title  must  be  apparently 
good,  and  of  a  kind  calculated  to  induce  a  belief  in  the  purchaser 
that  it  is  perfect.  A  title  defective  in  form  can  not  be  a  basis  of 
prescription.  By  this  the  law  means  a  title  on  the  face  of  which 
some  defect  appears^  and  not  one  that  may  prove  defective  by 
circumstances,  or  evidence  de  hors  the  instrument. 

A  possessor  in  good  faith  is  one  who  has  just  reason  to  believe  him- 
self master  of  the  thing  he  possesses,  although  he  may  not  be  in 
fact.  In  this  instance,  it  is  a  question  of  fact,  and  there  is  nothing 
in  the  record  to  show  that  the  defendant  had  any  reason  to  doubt 
that  his  title  was  good,  until  the  institution  of  this  suit.  Hence 
prescription  lies  in  his  favor. 

Hall  dc  Turner,  Agents^  ete,  v.  Timoihy  Mooring,  596. 
PRACTICE. 

1.  The  answer  to  an  appeid  which  asks  to  have  the  judgment  amend- 
ed, filed  after  the  motion  to  dismiss,  without  reservation  of  the 
same,  waives  the  application  to  dismiss. 

Bhoda  E.  White  v.  Myru  OlarJce  €Mne$,  75. 
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2.  Cire,  the  aabrogee  of  Powhatan  Wooldridge  to  a  judgment  ob» 
tained  by  the  same  Vk  £.  Monteuse — which  judgment  was  trans- 
ferred«from  P.  Wooldridge  to  Jl-  Wooldridge,  and  by  E.  Wooldridge 
to  Cire,  caused  a  fi.  fa.  to  issue  in  said  judgment.  Hedrick,  the 
intervenor,  took  a  rule  against  him  to  quash  the  writ,  on  the  ground 
that  he,  the  intervenor,  was  the  real  owner  of  the^judgment  seized 
in  the  suit  of  Hedrick  v.  E.  Wooldridge,  and  purchased  by  him  at 
sheriff's  sale.  Hedrick  had  proceeded  by  attachment  against  E. 
Wooldridge,  absentee.  In  this  attachment  case  several  citations 
were  made,  but  it  seems  that  in  every  instance  the  returns  of  the 
sheriff  were  simply  that  service  of  petition  and  citation  was  made 
on  the  curator  ad  hoo  in  person,  mentioning  the  name  of  the  cura- 
tor. It  appears  from  the  returns  of  the  sheriff,  that  in  neither  of 
the  instances  were  copies  of  the  attachment  and  citation  affixed  to 
the  door  of  the  room  where  the  court  in  which  the  suit  was  pend- 
ing is  held. 

Proof  of  service  of  citation  is  not  a  matter  in  pais,  but  must  appear 
by  the  sheriff's  return.  A  court  can  presume  nothing  with  r^ard 
to  a  party  being  cited. 

The  failure  to  serve  the  proper  citation  is  fatal  to  the  intervenbr's 
claim  to  be  the  owner  of  the  judgment  forming  the  object  of  this 
litigation.    Therefore  the  rule  was  properly  discharged. 

Subsequently  to  a  decision  of  the  lower  court,  that  the  order  granted 
for  a  suspensive  appeal  on  the  4>art  of  the  intervener,  plaintiff  in 
the  rule,  did  not  suspend  execution  on  the^.  fq.,  said  intervener 
filed  a  petition  of  third  opposition  and  prayed  for  an  iigunction, 
which  was  issued.  To  this  proceeding  an  exception  was  filed,  on 
the  allegation  that  the  grounds  of  action  of  the  rule  and  of  the 
petition  for  injunction  were  the  same,  and  that  the  pendency  of 
appeal  on  the  rule  supported  the  plea  of  lis  pendens  which  was  pre- 
sented. This  exception  was  properly  maintained  by  the  judge  a 
quo. 
Powhatan  Wooldridge,  Joseph  A.  Oire,  Subrogated  v.  E.  Mon- 
teuse,  M.  8.  Hedrick,  Intervenor,  79. 

3.  The  demand  in  this  case  being  in  the  alternative,  there  was  there- 
fore no  ground  for  the  order  to  elect.  Having  forced  the  plaintiff  to 
elect  between  a  demand  for  a  judgment  homologating  the  award 
of  amicable  compounders,  which  was  alleged  to  be  a  final  liquida- 
tion of  the  partnership,  and  a  demand  for  a  judgment  on  the  notes 
given  to  plaintiff  for  half  the  alleged  value  of  the  property  put  in 
the  partnership,  the  defendant  could  not  consistently  except  to  the 
latter  demand  on  the  ground  that  the  notes  were  a  part  of  the  part- 
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nership  aasets,  or  alleged  to  be  a  part  thereof,  when,  in  truth,  they 
were  not  bo  alleged  to  be. 

Thomas  E,  M,  Smith  v.  Fatrick  Donnelly,  98. 

4.  Where  final  jad|^ent  was  rendered  in  favor  of  the  two*member8 
of  the  defendant  firm  who  were  before  the  court,  and  the  appeal 
was  taken  as  to  one  only; 

Held — That  both,  defendants  having  an  interest  in  maintaining  the 
judgment,  should  both  have  been  made  parties.  The  motion  to 
dismiss  the  appeal  must  prevail. 

Lucy  Hammitt  a/nd  Husband  v.  Pa/yne,  Huntington  &  Co.,  100. 

5.  An  inspection  of  the  record  in  this  case  shows  that  there  is  no  note 
of  the  evidence,  and  it  appears  that  there  was  in  fact  no  evidence 
introduced  to  sustain  the  various  items  in  the  executor's  account, 
amounting  to  $678  50,  grouped  in  said  account,  as  ''amount  of  privi- 
leged claims  paid."  Under  article  1042  of  the  Code  of  Practice, 
the  evidence  in  support  of  the  claims  should  have  been  taken  in 
writing  and  annexed  to  the  record.  The  ends  of  justice  require 
that  this  case  should  be  remanded. 

Succession  of  Celestine  JDorville — in  the  Matter  of  the  Executor's 
•   Account,  131. 

6.  The  third  opponents  in  this  case  attempt  to  regulate  the  effect  of  a 
seizure  by  a  creditor  with  special  mortgage  and  vendor's  privilege, 
in  what  relates  to  them  or  their  junior  mortgage,  eighteen  months 
after  the  seizure  had  been  released,  the  sale  consummated,  and  the 
funds  distributed.  This  is  an  extraordinary  proceeding.  There  is 
no  longer  any  ground  for  a  third  opposition  to  stand  upon.  The 
exception  that  there  is  no  cause  of  action  is  well  taken. 

Fayne,  Darner  on  d  Co,  v.  Eaton  d  Barstow — E,  J.  Oay  dk  Co., 
Third  Opponents,  160. 

7.  The  respondent  refuses  to  grant  the  relators  a  suspensive  appeal 
on  the  ground  that  their  intervention  not  having  been  filed  by  leave 
of  the  court,  or  served  or  put  at  issue,  did  not  authorize  a  judg* 
ment  in  their  favor  or  against  them  from  which  they  could  appeal. 
In  this  there  was  error  on  the  part  of  the  judge  a  quo.*  If  the  re- 
lators were  not  parties  to  the  suit,  it  was-  because  the  judge  erro- 
neously refused  to  allow  them  to  intervene.  But  third  parties  may 
intervene  when  they  allege,  as  they  do  in  this  case,  that  they  have 
been  aggrieved  by  the  judgment. 

State  ex  rel.  Mrs.  Fecot  et  ah  v.  Farish  Judge  of  the  Farish  of  St. 
Mary,  184. 

8.  The  certificate  of  the  clerk  of  the  court  a  gua  as  to  all  the  matters, 
in  regard  to  plaintiff,  defendant,  and  the  intervenors  who  have 
appealed,  is  sufficiently  full.    The  proceedings  as  to  the  intervener 
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Bender,  who  did  not  appeal,  are  not  material  in  the  ccytroversy 
between  the  parties  before  this  court,  and  their  omission  from  the 
record  can  not  prejudice  or  affect  the  parties. 
The  record  shows  that  the  citations  on  the  intervenors  were  served, 
but  before  the  specified  delay  expired,  and  before  issue  was  formed 
thereon  either  by  default  or  otherwise,  the  plaintiff  caused  the 
default  taken  by  her  against  the  defendant  to  be  confirmed  and  the 
intervention  dismissed.    This  was  irregular  and  premature.    Issue 
%hould  have  been  joined. 
*       Mrs,  8,  0.  Lane  v.  Joshua  G.  Clarke.    Heirs  of  Lane  et  als,^  In- 
tervenors, 201. 
9.  Section  1067  of  the  Bevised  Statutes  does  not  repeal  article  338  of 
the  Code  of  Practice  in  regard  to  the  recusation  of  judges. 
State  ex  rel,  0.  Frovosty,  District  Attorney ^  v.  Judge  of  the  Seventh 
Judicial  Distriot  Court,  225. 

10.  Where  the  court,  opening  at  ten  o'clock,  the  defendant's  counsel 
came  into  court  at  twenty  minutes  past  ten  and  found  his  case  had 
been  submitted,  the  judge  a  quo  did  not  err  in  refusing  to  reinstate 
it.  The  testimony  shows  that  the  case  was  not  taken  up  out  of  its 
regular  order,  and  defendant's  counsel  gave  no  good  reason  why 
he  was  not  present.  If  he  chose  to  take  the  risk  of  bis  case  not 
being  reached  during  his  absence,  he.  must  take  the  result  of  his 
risk,      John  Anderson  v.  J.  L  Amette  and  Wheless  <&  Fratt,  237. 

11.  Compensation  allowed  to  experts,  auditors  and  judicial  arbitrators 
is,  by  article  552  Code*  of  Practice,  to  be  paid,  as  well  as  the  taxed 
costs,  by  the  party  cast ;  and  this  implies  a  delay  of  payment  until 
the  termination  of  the  suit. 

James  L.  Lohdell  v.  Bushnell  and  Others,  394. 

12.  The  proceeding  by  rule  to  annul  the  judgments  complained  of  was 
irregular  and  inadmissible. 

Widow  B,  Lefirane,  ex  parte,  on  Bule  to  have  Inscriptions  of  Taaes 
•   and  Judgments  for  the  same  erased,  QG^. 

13.  Where  a  final  judgment  has  never  been  revised  in  the  manner  pro- 
vided by  the  Code  of  Practice,  it  can  not  be  practically  reopened 
and  reviewed,  on  a  proceeding  by  rule,  by  the  same  court  which 
rendered  it,  four  months  after  it  became  final  and  while  the  fiwi 
facias  was  in  the  hands  of  the  sheriff. 

City  of  New  Orleans  v.  Meehcmcs^  and  TradersI*  Bank,  668. 
Seb  Plbadikgs,  No.  ^—Bussey  dh  Co,  v.  BothsohUd,  316. 
See  Gabnishmbnt  and  Gabkishses,  No.  5Sennen  et  als,  v. 

Forget,  QuiOotet  et  al,  381. 
See  Subett,  No.  12 — Whan  v.  Irwin  et  dl.,  706. 
See  Damages,  No.  ll-^MoOubhin  v.  Hastings,  713. 


066  INDEX. 


PRESCRIPTION. 

1.  A  su^  iDBtitdted  in  a  conrt  without  Jarisdiotion  interrupts  pre- 
scription. Henry  J.  Sarrell  v.  Victor  Laurent,  70. 

2.  This  suit  is  broaght  against  the  sureties  of  a  late  sheriff  to  recover 
the  amount  of  a  judgment  rendered  against  him.  The  main  de- 
fense is  the  prescription  of  two  years,  pleaded  under  section  3546 
of  the  Revised  Statutes. 

It  is  true  that  the  defendants  were  not  sued  within  two  years  from 
the  day  of  the  commission  of  the  act  complained  of,  but  their  prin- 
cipal, the  sheriff,  was,  and  this  interrupted  prescription  as  to  them. 

Judicial  pursuit  as  to  the  principal  interrupts  prescription  as  to  tlfe 
surety,  and  suit  against  the  surety  interrupts  it  as  to  the  principal. 
Cohen  d  Wihon  v.  William  Oolding  a/nd  Francois  Lacroix,  77. 

3.  The  defense  to  the  plaintiff's  claim  is  the  prescription  of  three 
and  ten  years.  The  relation  of  the  parties  was  tliat  of  agent  and 
principal,  and  the  right  of  the  planter  to  sue  his  factor  for  an 
account  is  only  prescribed  by  ten  years.  But  if  this  relation  had 
not  existed  between  the  parties,  the  defendants  rendered  an 
account  in  which  they  acknowledged  their  indebtedness.  This 
acknowledgment  would  prevent  the  prescription  of  three  years 
from  applying,  as  to  an  open  account. 

J,  E.  Frudhomme  v.  O.  B.  FlauehS  et  ale,,  133. 

4.  The  judgment  having  been  rendered  by  default  and  no  notice  of 
judgment  having  been  given  when  the  appeal  was  taken,  it  was 
therefore  in  time. 

The  bond  of  appeal  was  given  for  the  amount  fixed  to  cover  costs 
and  in  favor  of  the  person  who  is  clerk.    This  is  sufficient. 

The  plea  of  prescription  having  been  filed  in  this  court  and  the 
appellee  having  asked  that  the  case  be  remanded  to  show  an  inter- 
ruption of  prescription,  under  the  law  this  must  be  done. 

Charles  Hoffnum  v.  J.  0.  Howell  and  1.  F.  BOey,  304. 

5.  In  this  suit  for  damages  for  slander  of  title,  Cavaroc  filed  a  general 
denial ;  the  bank,  for  answer,  asserted  title  in  itself,  and  hf  this 
answer  the  bank  changed  the  suit  into  a  petitory  action  in  which 
it  became  plaintiff.  Therefore  it  must  succeed  or  fail  on  the 
strength  of  its  own  title.  To  this  answer  plaintiff  pleaded  the 
prescription  of  .ten  and  thirty  years. 

The  bank  has  failed  to  prove  a  valid  title  in  its  favor.  But  if  the 
bank  had  shown  that  it  had  acquired  a  valid  title  at  the  marshal's 
sale,  on  which  it  relies,  the  plaintiff  has  acquired  a  valid  title 
since  then  by  prescription. 

The  plaintiff  held  possession  since  June,  1859,  under  titles  transla- 
tive of  property  and  apparently  good,  till  the  institution  of  this 
suit  in  July,  1870.    More  than  ten  years  had  elapsed  from  the  com- 
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mencement  of  possession,  and  there  is  nothing  in  the  record  to 
show  that  it  was  not  in  good  faith.  Therefore  the  plea  of  pre- 
scription must  be  maintained. 
Senry  BidweU  v.  0.  Oavaroo  and  the  Bank  of  New  Orleans,  307. 
6.  All  actions  against  the  city  of  New  Orleans,  for  work  or  labor 
done,  either  under  a  contract  or  for  damages,  or  extra  work,  are 
prescribed  unless  commenced  in  one  year  from  the  time  such  work 
is  required  to  be  performed,  or  such  damages  are  alleged  to  have 
arisen.  John  Wolf  y.  The  Oity  of  Nm  Orleans,  909. 

.7*   The  pleas  of  want  of  citation  and  prescription  are  inconsistent. 
Pleading  prescription  is  an  appearance.  # 

Nicholson  d  Co.  v.  Mrs.  A.  M.  Jennings,  432. 
Ssft  JuDaMKNT,  No.  1 — Bamory  y.  Montgomery,  50;  and  No.  6 — 

Alter  y.  MoOuUen,  251. 
See  Possession  ik  Good  Faith,  No.  2 — Hall  dt  Twmer  y.  Moor- 

ing,  596. 
See  Sales,  No.  23— Duo^ortA  y.  Yaughan  et  al.,  599. 
See  EyiDENCE,  No.  28 — Goodman  y.  Bayhurn,  639. 
PRIVILEGE. 

1.  Judgment  haying  been  rendered  in  fayor  of  John  Coleman  &  Co., 
with  priyUege  on  a  certain  piece  of  property  on  Rampart  street, 
New  Orleans,  which  priyilege  was  for  haying  payed  the  street  in 
.  front  thereof,  said  property  was  sold  by  the  sheriff  and  bought  by 
John  Coleman.  It  had  been  preyiously  mortgaged  to  the  plaintiff 
for  a  sum  in  excess  of  the  amount  realized  at  the  sale.  Mrs. 
Dunning,  the  plaintiff,  issued  executory  process,  and  the  sheriff 
declined  to  sell  the  property  under  her  mortgage,  as  he  had  already 
sold  it  under  Coleman's  priyilege.  Mrs.  Dunning  now  sues  John 
Coleman   &   Co.,  to  haye  the  sale  rescinded  and  her  mortgage 

declared  to  haye  priority  oyer  Coleman's  priyilege. 

Article  684  of  the  Code  of  Practice  and  article  3274  of  the  Ciyil  Code 
of  1825,  which  has  not  been  repealed  or  changed  by  any  special 
legislation,  goyern  this  case  The  act  of  1840,  on  which  the 
defendants  rely,  eyen  if  that  act  were  admitted  to  be  in  force  now 
— a  point  on  which  no  opinion  is  expressed — giyes  them  the  priyi- 
lege claimed,  but  on  certain  conditions.  When  they  were  complied 
with,  it  was  too  late  to  haye  any  effect  on  the  plaintiff's  mortgage. 

The  Statute  of  1840  does  not,  in  any  manner,  repeal  or  change  the 
article  of  the  Code  aboye  quoted,  in  regard  to  the  time  when  the 
priyilege  shall  be  recorded.  It  simply  fixes  the  length  of  time 
which  the  priyilege  is  to  endure.  As  the  priyilege  under  which 
the  sale  took  place  was  not  superior  to  the  plaintiff's  mortgage, 
and  as  the  price  bid  was  not  sufficient  to  pay  her  mortgage,  it  fol- 
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lows,  ander  the  article  of  the  Code  of  Practice  above  cited,  that 
there  was  no  legal  adjudication,  and  therefore  that  there  was  no 
sale. 

The  court  a  qua  did  not  err  in  nonsuiting  plaintiff  as  to  the  claim  she 
made  against  Coleman,  to  cause  him  to  make  restitution  of  the 
rents  received  by  him  since  the  sale,  to  be  placed  to  the  credit  of 
her  debtor.  The  plaintiff  would  have  had  no  authority  for  making 
these  rents  responsible  for  her  debt,  if  the  property  had  remained 
in  the  hands  of  her  debtor. 

Her  rights  rested  on  the  realty  and  not  on  its  revenues. 

4  Mrs.  0.  K.  Dunning  v.  John  Ooleman  dt  Oo.^  47. 

2.  The  effects  of  a  third  person  equally  with  those  of  the  lessee  are, 
by  article  2707  of  the  Civil  Code,  made  subject  to  the  lessbr's  priv- 
ilege, when  they  are  by  his  consent  contained  in  the  house  or  store 
of  the  lessor.  By  analogy  it  would  seem  that  the  privilege  would 
continue  to  attach  like  those  of  the  lessee,  aud  on  the  same  con- 
ditions, for  fifteen  days  after  removal.  But  by  the  well-established 
rule  that  privileges  are  stricU  juris,  this  court  is  precluded  from 
assuming  that  the  effects  of  a  third  person  are  affected  by  the  les- 
sor's privilege  after  their  removal  from  his  house  or  store.  The 
law  declares  a  privilege  in  favor  of  the  lessor  on  the  ptoperty  of 
third  persons  only  on  the  conditions  imposed  in  article  2707  of  the 
Code,  and  to  those  conditions  it  is  thought  that  the  privilege  most 
be  restricted. 

U.  T.  Merrick,  Baoe  ds  Foster  v.  Emile  La  Hache — 8U  Louis  Piano 
Manufacturing  Company,  Intervenors,  87. 

3.  Where  a  patent,  transferred  for  full  paid  in  stock  to  a  company, 
was  subsequently  seized  and  sold  by  the  creditors  of  said  company 
and  bought  by  the  original  proprietor  of  said  patent,  who  paid  the 
amount  of  the  sale  into  the  sheriff's  hands,  and  claimed  the  same 
by  virtue  of  his  vendor's  alleged  privilege,  as  third  opponent ; 

Held — ^That  the  clause  in  the  charter  that  the  full  paid  stock  should 
not  be  issued  until  the  ordina/ry  stock  should  be  taken,  and  its  non 
issuance  in  consequence  thereof,  did  not  make  the  third  opponent 
any  the  less  the  owner  of  his  shares.  Considering  his  transaction 
with  the  company  as  a  sale,  he  received  the  price,  and  hence  has 
no  vendor's  privilege,  nor  would  he  have  any  if  considered  as  an 
exchange. 
Daniel  and  James  D,  Edwards  v.  The  Bringier  Sugar  Extracting 
Company — Third  Opposition  of  M,  S.  Bringier,  1 18. 

4.  The  franchise  of  the  plaintiff  is  property,  and  it  has  been  injured 
in  the  enjoyment  thereof  by  the  claims  and  pretensions  of  the  de- 
fendant, founded  on  a  statute  alleged  to  be  unconstitutional  and 
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void.  It  ia  trne^  the  right  of  the  plaintiff  to  make  and  vend  gas 
will  begin  on  the  first  of  April,  1875,  bat  the  right  to  sell  shares  of 
its  capital  stock,  to  the  amount  of  three  millions  of  dollars  and  the 
duty  to  erect  works,  buildings,  machines,  lay  gas  pipes,  and  pre- 
pare everything  necessary  to  begin  the  enterprise  or  business, 
vested  the  moment  the  corporation  began. 

A  void  title  set  up  to  defeat  the  plaintiff's  right  to  prepare  for  their 
business,  invades  their  charter  as  effectually  as  if  set  ap  to  ob- 
struct the  business  after  it  had  begun. 

This  is  not  an  action  of  damages  under  article  2315  of  the  Revised 
Code.  The  plaintiff  has  shown  an  injury,  and  if  there  is  no  ex- 
press law  giving  a  remedy,  it  can  appeal  to  the  equity  powers  of 
the  court  for  redress.  Revised  Code,  art.  21.  The  exception  to 
the  petition  of  plaintiffs  on  the  ground  that  it  discloses  no  ground 
of  action  can  not  be  maintained. 
Orescent  Oity  Qaslight  Company  v.  New  Orleans  OasUght  Company , 
138, 

The  purpose  to  extend  the  charter  of  the  New  Orleans  Gaslight 
Company  for  twenty  years  from  the  first  of  April,  1875,  is  no  more 
disclosed  in  the  title  of  the  act,  entitled  "  An  Act  to  extend  the 
area  of  gas  lighting  in  the  city  of  New  Orleans  and  to  redace  the 
price  now  paid  by  consumers,"  than  the  purpose  to  create  a  new 
corporation  for  making  and  vending  gas  is, indicated  therein.  The 
prolonging  of  defendant's  corporation  for  twenty  years  virtually 
gives  a  new  charter  for  that  period.  Moreover,  the  title  is  decep- 
tive and  calculated  to  mislead  the  mind  from  the  true  object  of  the 
statute.  Hence,  the  statute  is  repugnant  to  article  115  of  the  con- 
stitution of  1852  then  in  force,  and  is  therefore  void. 

Nothing  but  a  valid  statute  of  the  State  could  confer  the  grant  ex- 
tending the  charter  of  the  defendant  until  1895,  and  the  act  of 
March  1,  I860,  which  had  that  object  in  view,  being  unconstitu- 
tional, was  utterly  void  from  the  beginning. 

The  act  incorporating  the  .plaintiff's  company,  conferring  on  it  the 
sole  aqd  exclasive  right  to  make  and  vend  illuminating  gas  in  the 
city  of  New  Orleans  for  fifty  years  from  the  first  of  April,  1875,  is 
not  repugnant  to  article  114  of  the  constitution  of  1868,  then  in 
force,  requiring  the  object  or  objects  of  every  law  to  be  embraced 
in  the  title.  The  object  of  the  act  as  stated  in  the  title  was  "  to 
incorporate  the  Crescent  City  Gaslight  Company."  To  incorporate 
a  company  is  to  create  it  with  certain  powers  and  privileges. 
These  powers  and  privileges  need  not  be  detailed.  The  title  of 
the  act  disclosed  the  creation  of  a  gaslight  company.  This  was 
sufficient  to  cover  the  monopoly  or  exclusive  privilege  to  make 
and  vend  gas.  Ibid,  138. 
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An  ezclusiye  privilege  or  monopoly  can  be  granted  under  the  usual 
title  to  incorporate  a  company.  The  grant  of  the  monopoly  com- 
plained of  in  this  case  does  not  violate  the  constitution,  and  is 
valid. 

The  State  intervening,  not  to  set  up  some  separate  right  of  its  own, 
but  solely  for  the  purpose  of  upholding  the  rights  of  the  plaintiff 
against  the  defendant  in  regard  to  a  franchise  granted  by  itself, 
has  no  interest  whatever  in  the  controversy,  and  the  court  below 
did  not  err  in  dismissing  the  intervention. 

In  regard  to  the  intervention  of  the  city  of  New  Orleans,  the  right 
reserved  by  the  3tate  for  it  to  become  the  purchaser  of  the  gas 
works,  fixtures,  etc.,  at  the  expiration  of  the  charter  of  the  de- 
fendant was  not  such  a  vested  right  that  the^tate  could  not  with- 
draw or  recall  without  contravening  that  provision  of  the  consti- 
tution of  the  United  States  prohibiting  a  State  from  impairing  the 
obligations  of  a  contract. 

Even  conceding  that  the  authority  given  to  the  city  if  she  saw  fit  at 
the  expiration  of  the  defendant's  charter  to  purchase  the  gas  works 
by  implication  conferred  authority  to  operate  said  works,the  State 
had  the  right  to  recall  or  withdraw  the  authority^  as  it  did  in  the 
act  of  1870,  before  the  time  for  using  the  authority  arrived;  and 
the  grant  of  the  right  and  exclusive  privilege  to  plaintiff  to  make 
and  vend  gas  is  utterly  repugnant  to  the  right  of  any  other  person 
or  corporation  to  make  and  vend  gas  in  New  Orleans.  This  grant 
by  implication  revokes  or  recalls  any  previous  authority  given 
the  city  to  buy  the  gas  works  of  defendant  on  the  first  of  Aprib 
1875.  This  is  violating  no  contract  protected  by  the  constitution 
of  the  United  States.  The  iiftervention  oi  the  city  can  not  be 
maintained.  Ibid,  138. 

5.  One  must  be  sued  before  the  judge  having  jurisdiction  of  the 
place  of  one's  domicile,  except  in  the  cases  provided  in  the  Code 
of  Practice.  The  case  of  a  factor  having  a  lien  for  his  advances 
on  a  crop  is  not  embraced  in  the  excepted  cases. 

A  court  without  jurisdiction  to  try  the  principal  demand  can  not  try 
an  issue  accessory  thereto.  A  court  that  can  not  determine  whether 
or  not  a  debt  exists,  for  want  of  jurisdiction,  can  not  decide  that 
there  is  a  privilege,  because  the  latter  can  not  exist  without  the 
former. 

A  sequestration  is  merely  a  conservatory  order.  A  court  witliout 
jurisdiction  of  the  case  can  render  no  ordei  whatever  binding  the 
parties,  and  consent  can  not  give  jurisdiction. 

Edward  J.  Gay  t&  Co.  v.  Saton  dBaraioWy  166. 

6.  The  furnishers  of  supplies  or  cash  actually  used  for  the  cultivation 
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of  a  plantation  have  a  privilege  on  the  crops  of  that  year,  and  it 
can  not  be  divested  by  any  prior  mortgage,  whether  legal,  conven- 
tional, or  judicial^  or  by  any  seizure  and  sale  of  the  land  while 
such  crops  are  on  it,  and  such  privilege  bears  on  the  growing  crop. 

As  against  the  Citizens'  Bank  holding  a 'conventional  mortgage  re- 
corded in  January,  1868,  £.  J.  Gay  &  Co.  have  no  preference  for 
the  supplies  they  furnished  the  defendant  from  January  till  April 
23,  1873,  because  their  claim  was  not  recorded  on  the  day  the  con- 
tract was  entered  into.  Privileges  are  atrieti  jwris,  and  persons 
desiring  to  affect  third  parties  therewith  must  register  them  in  the 
manner  required  by  law. 

Construing  articles  3273  and  3274,  Bevised  Cdde,  so  as  to  give  effect 
to  both,  the  conclusion  is  that  privileges  have  effect  as  to  third 
persons  generally  from  the  date  of  their  registry;  but  for  a  privi- 
lege to  have  a  preference  over  an  existing  mortgage  it  must  be 
recorded  on  the  day  the  contract  out  of  which  it  arises  was  entered 
into.  Bank  of  America  v.  Fortier,  243. 

7.  There  are  several  reasons  why  the  privileges  of  the  overseer  and 
laborers  set  up  by  the  third  opponents  as  subrogees  have  no. pre- 
ference over  the  prior  mortgage  claim  of  the  plaintiff,  the  most 
important  being  that  said  privileges  were  not  recorded  in  the  parish 
where  the  property  is  situated  on  the  day  the  contracts  out  of 
which  they  arose  were  entered  into. 

Harriett  G.  Adame  v.  Edward  W,  Adams,    John  Ohaffee,  Bro.  it 
Son,  Third  Opponents,  275. 

8.  The  suggestion  to  dismiss  this  appeal  is  made  under  the  statute  No* 
25,  acts  of  1874,  but  is  not  in  reality  supported  by  any  one  of  its 
provisions.  An  appeal  can  not  be  dismissed  upon  a  mere  sugges- 
tion in  argument  after  the  case  has  been  taken  up  on  its  merits, 
without  any  reservation  of  the  right  to  move  to  dismiss. 

This  court  does  not  see  how  it  is  possible  to  recognize  a  privilege  in 
favor  of  laborers  on  mules,  agricultural  implements,  etc.,  sold  in 
1873  for  work  done  by  them  on  a  plantaion  in  1872. 
Stioeession  of  G,  8.  Dufossat  et  al.  v.  B,  8.  Labra^iehe  et  ah — Op- 
position  of  B.  Brown  et  als.,  laborers,  283. 

9.  When  the  city  of  New  Orleana  purchases  a  piece  of  property  and 
gives  its  bonds  therefor,  the  bonds  must  be  considered  as  a  pay- 
ment of  the  price,  and  the  property  thus  acquired,  unless  the  con- 
trary be  expressly  stipulated,  is  free  of  all  incumbrance,  such  as 
vender's  lien  and  privilege. 

As  the  vender's  privilege  need  not  be  stipulated  in  the  act  of  sale, 
but  results  from  the  nature  of  the  debt,  so  it  need  not  be  expressly 
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renounced,  bat  may  be  implied  from  the  terms  of  the  instrament. 
This  implication  must,  however,  be  clear. 
Sam  Smith  &  Oo.  v.  The  City  of  New  Orleans  and  Beoorder  of 
Mortgages,  286. 

10.  There  is  a  wide  difference  between  the  bonds  issaed  in  the  name 
of  and  payable  by  an  important  political  corporation  and  an  indi- 
yidaal  promissory  note.  Bonds  arc  commefcial  securities^  and 
have  characteristics  of  currency.  They  do  not  depend  for  their 
value  upon  the^  thing  for  which  they  were  given. 

■ 

Where^  as  in  the  contract  of  sale  relied  on  in  this  instance,  payment 

was  made  in  bonds^  it  was  as  if  the  price  had  been  paid  in  current 

money.     The  language  of  the  contrat  and  ef  the  act  itself,  on 

which  it  is  based,  implies  such  an  intention,  and  indicates  that  it 

was  meant  to  give  a  full  discharge  of  the  debt,  without  the  re- 

'  servation  of  any  lien  or  privilege  to  secure  the  bonds  at  maturity 

,     Sam  Smith  d  Oo,  v.  The  Oity  of  New  Orleans  and  Becarder  of 

Mortgages,  286. 

11.  Privileges  have  effect  from  the  date  on  which  the  act  or  other 
evidence  of  the  debt  is  recorded  in  the  parish  where  the  property 
affected  is  situated.  But  to  have  effect  against  those  who  have 
acquired,  not  who  may  acquire  a  mortgage,  it  must  be  recorded  on 
the  day  it  was  entered  into.  The  limitation  relates  only  to  the 
effect  as  to  mortgages  existing  at  the  date  of  the  privilege  contract, 
and  requires  that  such  contract  shall  be  recorded  on  the  day  of  its 
execution  in  order  to  have  a  preference  over  mortgages  then  duly 
inscribed. 
S,  J.  Oay  dk  Oo,  v.  B,  D.  Bovard — J,  A.  Holmes,  Ihird  Oppo- 
nent, 290. 

12.  As  this  suit  could  not  have  been  brought  in  the  United  States  Cir- 
cuit Court  for  want  of  jurisdiction  over  one  of  the  defendants,  it 
can  not  for  the  same  reason  be  transferred  to  that  tribunal. 
Besides,  De  Boigne,  one  of  the  defendants,  although  a  citizen  and 
resident  of  France,  was  not  competent  to  sue  in  the  United  States 
Circuit  Court  on  the  note  and  mortgage  set  up  by  him,  because  his 
transferrer,  the  payee  thereof,  was  a  citizen  of  this  State  and  had 
no  such  right. 

Where  the  property  of  one  against  whom  judgment  had  been  ren- 
dered appears  to  be  subject  to  privileges  or  mortgages  entitled  to 
preference  over  the  judgment  creditor,  the  latter  may,  by  a  rule  to 
show  cause,  as  incidental  to  the  proceedings  had  for  the  purpose 
of  selling  the  property,  call  upon  those  claiming  such  privleges  or 
mortgages  to  show  cause  why  they  should  not  be  erased ;  and  the 
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seizing  creditor  can  not  be  reqaired  to  resort  to  a  direct  action 
against  persons  holding  snch  mortgages  and  privileges. 
When  the  prescription  that  had  already  acquired  on  the  mortgage 
note  held  by  De  Boigne  was  renounced,  the  plaintiffs  were  judicial 
mortgage  creditors.  The  watver  renewed  the  debt  for  the  person 
making  said  waiver,  but  it  did  not  revive  the  mortgage  as  to  plain- 
tiffis  or  to  their  prejudice. 

NeiD  Orleans  Oanal  and  Banking  Company  v.  The  Becorder  of  Mart- 
gages  of  the  Parish  of  Foinie  Ooupee  et  als.,  291. 

18.  The  evidence  established  the  lease  for  the  time  claimed,  but  the 
court  erred  in  granting  a  privilege,  as  it  is  shown  that  the  furniture 
was  moved  from  the  premises  two  or  three  months  before  this  suit 
was  brought.  Mrs.  A.  Langsdorf  v.  LeOardeur,  363. 

14.  Plaintiffs,  in  this  instance,  rely  on  a  judgment  in  their  favor, 
which,  however,  did  not  grant  them  a  privilege  on  a  certain  prop- 
erty belonging  to  Stinson,  although  claimed  in  that  suit.  They 
rested  satisfied  with  the  judgment  and  had  it  recorded.  The  con- 
sequence of  their  acquiescence  in  that  judgment  is  the  loss  of 
their  privilege  so  far  as  third  parties  are  concerned.  But  even  if 
that  judgment  did  not  settTe  the  claim  of  plaintiffs  adversely  to 
them,  they  have  lost  their  privilege  by  failing  to  reinscribe  it 
within  ten  years.  The  privilege  was  recorded  in  1860;  the  judg- 
ment was  recorded  in  1861,  and  there  had  been  no  reiD scrip tion 
thereof  in  1872,  when  defendants  foreclosed  their  mortgage. 

Nicolson  <&  Co,  v.  Citizens'*  Bank^  369. 

15.  The  plaintiff  had  no  privilege  on  the  boat,  as  he  claims,  because 
the  $500  advanced  by  him  were  to  cover  the  expenses  which  he 
undertook  to  defray^  The  sequestration  was  therefore  wrongfully 
issued. 

L.  A.  Welton  v.  B.  P.  Burton^  Captain,  and  the  Owners  of  Steam- 
boat Buth,  448. 

16.  In  this  instance  the  contract  for  repairs  and  improvements  was 
entered  into  on  the  seventeenth  of  June  and  was  not  recorded 
until  the  nineteenth  of  said  month.  By  the  law,  the  privilege  of 
the  contractor  in  such  a  case  does  not  have  preference  over  credi- 
tors whose  mortgages  then  had  force. 

Ciiiaens*  Bank  of  Louisiana  v.  8U  Louis  Hotel  Association  and 
J.  Coekrem,  Beceiver  and  Third  Opponent^  460.     * 

17.  The  delay  to  record  an  act  of  sale  can  not  defeat  the  vendor's 
privilege  and  mortgage  in  favor  of  a  creditor  of  the  vendee  who 
held  a  legal  or  judicial  mortgage  against  him,  if  the  mortgage  and 
privilege  were  recorded  at  the  same  time  with  the  act  of  sale. 

Aimee  JoumonvUle,  Wife  of  E.  Vives  v,  A  Jackson  Sharp,  461. 
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18.  The  privilege  conferred  on  the  widow  in  necesaitons  circamstanoes 

is  superior  to  all  other  privileges,  except  those  of  the  vendor,  and 

those  to  secare  the  payment  of  expenses  incurred  in  selling  the 

property, 

8uooe88ion    of    George    W.   Bawls — OppoHUon    to   Tableau   of 

Debts,  560. 
Seb  Lessors  and  Lessees,  No.  4 — Oa^e  v.  Kloppenbwrgh^  482. 
See  Suooession,  No.  8 — l^iopession  of  Haggerty,  667. 
PRIVY. 

1.  The  privy,  in  this  instance,  being  baUt  upon  the  yard  or  space  of 
ground  belonging  in  common  between  the  parties,  the  defendant 
had  no  right  to  place  or  keep  said  privy  on  it  withoat  the  consent 
of  his  co-owner.  Martin  Kenopshy  v.  Mark  Dcwis  et  aL,  174. 

PROTEST  AND  NOTICE. 

1,  Article  313  of  the  Revised  Code  and  article  964  of  the  Code  of 
Practice  do  not  authorize  the  appointment  of  a  curator  ad  hoc  for 
the  purpose  of  receiving  notice  of  protest,  nor  was  the  plaintiff 
required  to  serve  notice  on  the  curator,  who  was  not  appointed  as 
such  until  fifty-one  days  after  the  protest. 
Neither  the  plaintiff  nor  the  notary  seem  to  have  had  any  knowledge 
that,  ten  days  before  service  of  notice  of  protest,  the  heirs  of  the 
indorser  of  the  note  sued  upon,  had  filed  a  petition  for  his  inter- 
diction, and  no  information  in  regard  to  it  was  communicated  to 
the  notary  when  he  handed  the  notice  of  protest  addressed  to  the 
indorser  to  his  son-in-law  at  the  residence  of  said  indorser. 
At  the  time  of  the  protest,  no  legal  representadv.e  having  been 
appointed  for  the  indorser,  the  notice  addressed  to  him  and  left  at 
his  domicile  on  the  day  of  protest  was  sufficient  to  fix  his  liability. 
The  plaintiff,  through  the  notary,  had  exercised  reasonable  dili- 
gence and  given  such  notice  of  protest  as  under  the  existing  state 
of  facts  the  law  required  to  be  given. 
Mrs.  EsUlle  Bosa  Weaver  v.  D.  B.  Fmn  and  Alfred  Fenn,  129. 
See  Bills  and  Promissort  Notes,  No.  15 — Bayne  v.  Ditto,  622; 
AND  No.  ly—MeNahh  v.  Tally  d  Duncan,  640. 
PROMISSORY  NOTES.      ^ 

See  Bills  and  Prohissort  Notes. 
PROCESS  or  LAW. 

See  Obfioes  and  Officers,  No.  8 — Fitepatrkik  v.  City  of  Ifev 
OrleanSs  457. 
PUBLIC  SERVITUDE. 

1.  The  joint  resolution  of  the  Legislature  upon  which  defendant  relies 
in  this  case,  and  the  title  of  which  is:  ''A  joint' resolution  in  rela- 
tion to  the  New  Orleans,  Mobile  and  Chattanooga  Railroad  Com- 
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paoy,  a  corporation  of  the  State  of  Alabama,"  snfficiently  discloses 
the  object  of  the  resolution.    It  is  not  therefore  nnconstitntional. 
The  public  servitude  along  the  banks  of  rivers  in  Louisiana  is  under 
the  control  of  the  General  Assembly.    The  right  of  that  body  to 
grant  the  privilege  to  corporations  or  individuals  to  make  and 
maintain  wharves  has  long  been  settled.    In  this  instance  the  State 
granted  the  right  to  the  riparian  owner.    This  is  permissible.    The 
grant  was  not  a  donation  of  public  revenues  to  a  private  purpose. 
It  was  the  control*  by  the  Legislature  of  a  public  servitude. 
Ihe  City  of  New  Orleans  v.  New  Orleans,  Mobile  and  Chattanooga 
Bailroad  Company j  414. 
REMITTITUR. 

See  Injqnction,  No.  1— ^o^n  T.  Miehel  v.  Zerilla  Meyer  et  al. 
173. 
RES  JUDICATA. 

1.  What  was  never  of  record  can  not  be  supplied  by  parole.  The 
ruling  of  a  court  upon  the  exclusion  of  evidence  must  be  of  record. 

The  plea  of  res  judicata  does  not  rest  on  the  regularity  of  the  pro- 
ceedings, which  can  be  removed  on  appeal,  but  upon  the  force  of 
the  judgment  pronoanced  on  the  demand  and  cause  of  action 
between  the  parties. 
Mrs,  Isabella  A.  Fluher  v.  Mrs,  Harriet  Herbert.    Mrs,  Barkdutl 
ealled  in  warranty,  284.  * 

2.  The  plea  of  res  judicata  can  not  prevail,  as  there  was  a  judgment 
of  nonsuit  as  to  the  portion  of  the  claim  embraced  in  this  action. 

Mrs.  A.  Langsdorf  v.  S,  LeGardeur^  363. 
See  Surety,  No.  7 — Kimbrough  v.  Walker  et  als.,  566. 
See  ExbcutoB;  No.  2 — Wells  v.  Annie  Alexander  a/nd  Husbemd, 
624. 
SALES. 

1.  In  regard  to  the  error  in  the  advertisement  about  the  exact  num- 
ber of  feet  the  property  possessed  fronting  on  the  street,  it  is  an 
irregularity  which  ought  not  to  vitiate  the  sale,  the  proceedings 
appearing  to  be  regular.  Dockham  v.  Foiter,  73. 

2.  Where  a  bill  of  exceptions  was  taken  to  the  admission  in  evidence 
of  an  act  of  sale  set  up  by  defendant  as  the  source  of  his  title, 
on  the  g^und  that  the  vendor  was,  when  she  executed  the  act,  a 
married  woman  unauthorized  in  any  manner  to  execute  the  deed; 

Held — ^that  the  court  a  qua  did  not  err  in  admitting  the  evidence. 
The  want  of  authorization  of  the  husband,  or  of  that  of  the 
court  if  the  husband  refused  his  assent,  rendered  the  act  she 
performed  a  relative  nullity  only,  and  one  which  only  the  hus- 
band or  wife,  or  their  heirs  could  set  up  proceedings  to  annul. 


876  INDEX. 

SALES— Continned. 

The  right  of  the  party  assailed  in  a  petitory  action  to  inqaire 
into  the  validity  of  the  proceedings  under  which  the  party 
attacking  acquired  title  can  admit  of  no  doubt. 

A  purchaser  at  sheriff's  sale  can  not  maintain  a  petitory  action  to 
recover  the  property^  where  it  has  not  been  actually'taken  pos- 
session of  by  the  sheriff  in  making  the  seizure. 

An  adjudication  under  an  illegal  or  insufficient  seizure  oonveys  no 
title. 

In  this  case,  the  whole  proceeding  purporting  to  be  in  rem  was 
carried  on  up  to  the  very  day  of  the  sale  without  the  knowl- 
edge of  the  defendant,  the  owner  of  the  property,  who  was  by 
himself  or  tenants  in  actual  possession  thereof.  The  special 
law  establishing  certain  formalities  to  be  observed  in  judicial 
proceedings  in  order  to  constitute  a  seizure  of  real  estate  in  the 
parishes  of  Orleans  and  Jefferson,  does  not  apply  to  a  case  of 
this  sort.  That  law,  acts  of  1857,  p.  185,  directs  that  notice  ia  to 
be  given  .  to  the  party  whose  property  is  to  be  seized,  to  be  fol- 
lowed by  the  recording  of  the  notice  in  the  office  of  the  recorder  of 
mortgages.  Dennis  Cronan  v.  Edward  Cochran  et  ab,  120. 

3.  In  this  suit,  instituted  by  plaintiff  to  recover  hb  share  in  the 
succession  of  his  grandfather  and  grandmother,  the  only  ques- 
tion being  whether  the  Second  District  Court,  parish  of  Orleans, 
had  jurisdiction  to  issue  the  order  of  sale  to  operate  -said  par- 
tition; 

Held — That  the  court  a  qua  did  not  err,  under  the  state  of  facta 
existing  in  the  case,  apd  by  virtue  of  article  924  of  the  Code  of 
Practice,  in  maintaining  its  jurisdiction.  Having  jurisdiction  it 
could  order  the  sale  of  the  property  to  be  partitioned,  and  it  fol- 
lows that  the  liens  and  mortgages  on  the  property  sold  were  shifted 
to  the  proceeds.  The  opponent,  Sickerman,  retains  his  right  to 
participate  in  said  proceeds  to  the  extent  of  his  mortgage.  The 
purchasers  of  said  property  could  not  be  compelled  to  pay  the 
price  before  they  were  tendered  an  unencumbered  title,  and  al 
that  they  required  was  the  erasure  of  the  mortgages  on  the  prop- 
erty sold.        Charles  Diamond  v.  Bcf>ert  E,  Diamond  et  als,  125. 

4.  This  is  a  suit  to  force  compliance  with  the  terms  of  adjudication 
of  property.  The  defense  is  want  of  title  in  the  selle^  the  admin- 
istrator of  the  Trainer  estate.  Trainer  bought  the  lot  about 
which  the  dispute  is  as  to  title,  at  a  tax  sale  made  in  August,  1860, 
at  the  suit  of  the  city  of  New  Orleans,  for  city  taxes.  The  sale 
was  made  under  the  provisions  of  the  act  No.  85  of  the  seaaion  of 
1858,  and  act  No.  175  of  1859,  additional  thereto.  The  provisions 
of  these  acts  not  having  been  complied  with  in  the  tax  sale,  it  fol- 
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lows  that  the  eyidenoe  does  not  establish  a  valid  title  in  the  sac- 
oession  of  Trainor. 

8ucce88ion8  of  John  and  Mary  Trainor,  150. 

5.  As  Charles.  M.  Conrad  was  an  offender  of  a  class  mentioned  in  the 
act  of  Congress  of  the  seventeenth  of  July,  1862,  entitled  an  act 
to  suppress  insorrection,  etc.,  this  statute  authorized  the  conflsca* 

•*  tion  of  his  property,  or  the  condemnation  and  sale  thereof  for  the 
period  of  his  life.  By  the  decree  of  condemnation  of  the  third  of 
February,  1865,  only  such  right  or  title  as  the  offender  had,  passed 
to  and  vested  in  the  United  States,  and  this  was  the  title  conveyed  to 
plaintiff  by  the  Marshal's  sale  on  the  twenty-ninth  of  March,  1865. 

But  Conrad,  at  that  time,  had  no  title  to  the  property,  having  sold  it 
to  the  defendants  by  notarial  act  in  the  parish  of  St.  Mary,  on  the 
third  of  June,  1862,  not  only  prior  to  the  seizure,  but  anterior  to 
the  passage  of  the  confiscation  act  itself,  although  the  act  was 
registered  only  in  1870  in  the  parish  of  Orleans,  where  the  property 
is  situated.  Hence  the  United  States  acquired  no  title  and  could 
not  convey  any  to  plaintiff. 

In  regard  to  the  property  confiscated,  the  position  of  the  United 
States  was  not  that  of  a  third  party  dealing  with  Conrad  on  the 
faith  of  the  title  standing  in  his  name  on  the  public  records,  or 
that  of  a  bidder  at  a  judicial  sale,  who  is  induced  to  buy  the  prop- 
erty s|;anding  on  the  public  records  in  the  name  of  the  defendant 
in  execution. 

The  failure  of  defendants  to  record  their  title  in  the  parish  of  Or- 
leans, as  required  by  the  registry  laws  of  the  State  subjected  them 
to  the  risk  of  losing  it,  if  seized  by  a  creditor  of  their  vendor,  or  if 
sold  or  hypothecated  by  him  to  an  innocent  third  party.  But  the 
title  of  the  property  was  nevertheless  in  them  from  the  time  of 
the  sale,  and  neither  their  vender  nor  his  heirs  could  recover  it 
from  them. 

As  to  the  United  States  it  was  immaterial  whether  defendants  had 
recorded  their  title  or  not ;  the  property  in  question  belonged  to 
them  and  their  title  was  not  impaired  by  the  proceedings  under 
the  act  of  July  17, 1862,  instituted  to  confiscate  the  property  of 
Charles  M.  Conrad  for  offenses  committed  by  him.  The  defend- 
ants were  not  parties  to  these  proceedings  and  their  title  to  the 
property  could  not  be  divested  by  the  decree  of  condemnation. 

E.  W.  BurhanJe  v.  0.  A.  i&  L.  L.  Oonrad,  152. 

6.  The  only  objection  urged  by  plaintiff  to  the  sale  in  this  case  is  that 
the  price  was  pfiid  in  Confederate  money. 

There  are  three  grounds  fatal  to  the  objection: 

First^The  contract  by  which  the  defendant  acquired  the  properly 
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in  1864  was  an  execnted  jadicialsale,  which  is  protected  by  article 
149  of  the  constitution  of  1868. 

Second — The  plaintiff,  by  receiving  $350  of  the  proceeds  in  national 
currency,  being  the  estimated  value  of  the  Confederate  notes  re- 
ceived as  the  price,  ratified  the  sale. 

Third — The  plaintiff  can  not' keep  the  price  or  any  part  thereof,  an^ 
claim  the  thing  sold,        8arah  8.  Tilsen  v.  Catherine  Maine,  228. 

7.  Where  the  property  of  the  suoeession  was  offered  for  sale  for  cash, 
and,  no  one  bidding,  it  was  immediately  offered  on  the  terms  of 
credit  designated  in  the  order,  and  was  adjudicated  to  the  admin- 
istrator thereof,  who  directed  the  sheriff  to  adjudicate  it  to  one 
Mrs.  Simmons,  a  person  having  no  real  intention  of  purchasing, 
but  receiving  the  adjudication  only  as  an  act  of  friendship  to  the 
administrator ; 

Held — That  the  succession  never  was  divested  of  the  property. 

Ambrose  et  aJ,  v.  Madison  Marsh,  241. 

« 

8.  The  question  in  this  case  is  whether  an  act  of  sale  was  simulated. 
The  judge  a  quo  held  it  to  be  a  simulation,  because  the  plaintiff  in 
injunction  moved  to  strike  out  interrogatories  on  facts  and  articles 
propounded  to  him,  on  the  grouhd  that  they  tended  to  make  him 
confess  himself  guilty  of  a  crime  in  seeking  to  make  him  contra- 
dict his  affidavit  annexed  to  his  petition  for  injunction,  which  mo- 
tion was  withdrawn  by  permission  of  the  court.  The  fact  of  filing 
such  an  injunction  can  not  be  considered  as  producing  the  effect 
given  to  itr  by  the  court  below.  It  is  not  an  admission  of  simula- 
tion, but  must  be  presumed  to  be  the  interpretation  which  plain- 
tiff's counsel  gave  of  the  tendency  of  such  interrogatories.  When 
put  on  the  stand  to  answer  said  interrogatories,  the  plaintiff 
asserted  the  reality  and  good  faith  of  his  purchase,  his  ability  to  pay 
the  price,  and  the  actual  payment  thereof.  The  testimony  in  favor 
of  the  reality  of  the  sale  is  not  overcome. 

OU/va  Theriot  v.  G.  Lyons,  Sheriff,  et  al.,  253. 

9.  It  matters  not  what  informalities  affect  the  sale  from  Mrs.  Pope, 
one  of  the  defendants,  to  the  intervener.  As  the  plaintiff  is  not 
a  creditor  of  the  seller,  he  can  not  coftplain.  If  he  has  abused  the 
harsh  remedy  of  attachment,  he  can  not  escape  liability  by  ques- 
tioning the  title  given  to  the  intervener. 

Joseph  Moore  v.  Mrs.  JSalUe  Pope  and  Husband — WiXUs  J,  Pope, 
Intervenor,  254. 
10.   An  actual  corporeal  possession  of  property  seized  must  take  place 
in  order  to  make  a  sheriff's  seizure  valid,  and  to  render  a  compli- 
ance with  the  law  complete.    The  sheriff  must  have  the  property 
in  his  own  possession  and  under  his  own  control,  or  in  the  posses- 
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sion  and  ander  the  control  of  some  person  daly  appointed  and  au- 
thorized by  him. 
Mrs.  Mary  (7.  Gordon  v.  Patrick  OU/oU — J,  H.  CHlfoil  Interven- 

ing,  265. 

11.  As  the  answer  does  not  disavow  the  signature  of  the  deceased,  or 

as  the  heirs  do  not  declare  in  the  answer  that  they  know  not  the 
signatare,  bnt,  on  the  contrary,  aver  that  it  is  an  act  ander  private 
signature  void  for  simulation,  or  null  as  a  disguised  donation  for 
informalities,  the  plaintiff  was  not  bound  to  prove  the  signature 
farther  than  she  did  by  the  testimony  of  one  of  the  subscribing 
witnesses,  and  the  preliminary  evidence  on  which  the  deed  had 
been  admitted  to  registry. 

As  the  defendants  have  received  from  their  ancestor,  independently 
of  the  property  in  controversy,  the  full  amount  of  their  legitime^ 
they  can  not  attack  for  simulation  the  sale  which  he  made  to  the 
plaintiff,  and  parole  evidence  in  support  of  said  charge  wUs  prop- 
erly rejected. 

As  the  ancestor  of  defendants  could,  however,  have  shown  the  simu- 
lation of  the  sale  by  a  coanter  letter  or  by  interrogatories  on  facts 
and  articles  addressed  to  plaintiff,  the  defendants,  his  heirs,  have 
the  same  right.  Therefore,  the  interrogatories  on  facts  and  articles 
which  plaintiff  failed  to  answer  were  properly  taken  for  confessed, 
and  they  establish  the  simulation  of  the  sale  beyond  doubt. 
Mrs.  Oorinne  Tesson  and  Husband  v.  A.  L,  Chtaman  et  als.,  266. 

12.  While  there  are  facts  in  the  evidence  calculated  to  raise  some  doubt 
in  regard  to  the  perfect  good  faith>  of  the  transactions  between  the 
father  and  the  son  as  to  the  creditors  of  the  former,  yet  the  sale  of 
the  property  in  question  from  the  former  to  the  latter  can  not  be 
treated  as  a  pure  simulation.  The  sale  may  have  been  resorted  to 
for  the  purpose  alleged  by  plaintiff,  but,  whether  for  fraudulent 
purposes  or  otherwise,  could  only  have  been  successfully  assailed 
by  a  revocatory  action,  which  the  plaintiffs  have  debarred  them- 
selves/rom  bringing  by  permitting  the  time  to  elapse  within  which 
that  action  might  have  heen  instituted. 

OurrUy  King  d  Co,  v.  J.  0.  Fierce  et  als.  Scott  <&  Brother  v.  Ihe 
Same,    f  Consolidated. )  268. 

13.  It  appears  from  the  mortgage  certificate  that  the  judgment  of 
Dudossat,  defendant  in  injunction,  creates  a  judicial  mortgage 
prior  in  rank  to  the  judicial  mortgage  of  plaintiff  in  injunction. 
The  preference  that  Sonli6  acquired  from  a  prior  seizure  of  Ban- 
son's  property  can  not  defeat  the  existing  prior  mortgage  on  the 
property  in  question,  which  seems  to  be  all  that  remains  belonging 
to  the  seized  debtor.    When  sold,  the  property  was  adjudicated 
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to  Sonli^,  who  refused  to  pay  over  the  money  to  the  Bheriff,  where- 
upon the  sheriff  was  proceeding  to  resell  the  property  when 
enjoined  by  Soali6  on  the  ground  that  he  had  the  right  to  retain 
the  money  in  satisfaction  of  his  judgment.     This  was  wrong; 
Souli6  should  have  complied  with  his  bid;  a  eoneunus  was  his 
remedy.    The  sheriff  was  right  when  proceeding  to  resell,  and  the 
injunction  was  wrongfully  taken. 
Lehman,  Newgasa  d  Co,,  A.  Dudoasat  subrogated  y.  Louis  Ban* 
son.    On  injunction  of  Bernard  SouliS,  279. 
14.  There  is  no  law  which  requires  the  sheriff  of  a  country  parish  to 
announce  at  a  sale  under  a  writ  of  fieri  facias  the  amount  of  taxes 
due  on  the  property  offered.    The  doing  was  mere  surplusage  on 
his  part,  and  as  it  invaded  no  one*s  rights^  it  could  cause  no  iignrj. 
The  fact  that  the  bond  of  the  adjudicatee  was  not  given  withit  three 
days  after  the  adjudication  is  no  ground  to  annul  the  sale  in  a  suit 
instituted  by  the  codebtors  of  the  defendant. 
That  the  judgment  debtors,  plaintiffs  in  this  suit,  have  never  had  an 
offer  of  delivery  of  the  surplus  money  or  twelve  months'  bond  for 
over  $530,  coming  to  them  under  the  adjudication  made  to  them, 
is  no  ground  to  set  aside  the  sale.    It  might  be  a  ground  for  them 
.to  pursue  the  sheriff  to  a  fulfillment  of  his  duty. 
That  the  act  of  sale  allowed  to  a  judgment  creditor  more  than  was 
coming  to  him,  at  the  expense  of  the  judgment  debtors,  is  no 
reason  for  annulling  the  sale.    The  excess  is  something  over  ten 
dollars.  .  This  trifling  error  could  have  been  corrected  in  the  oonrt 
below. 
That  the  act  of  sale  and  return  of  the  sheriff  say  nothing  about 

interest  is  no  reason  why  the  sale  stiould  be  annulled. 
That  the  sheriff  did  not,  within  ten  days  at  furthest  from  the  adju- 
dication, deliver  or  direct  to  the  clerk  of  the  court  the  original  of 
the  act  of  sale,  the  delivery  having  been  made  fourteen  days  after 
the  adjudication,  is  no  ground  to  annul  the  sale. 

A.  L.  Ousman  et  als.  v.  Qustave  LeBUmo^  Sheriff,  et  als,^  280. 
15.  Admitting  that  the  New  Orleans  Mutual  Insurance  Association  bad 
no  right  to  purchase  the  property  in  controversy  from  Pairbanks 
&  Gilman,  it  does  not  make  said  property  liable  to  Fairbanks  & 
Oilman's  creditors  in  payment  of  their  debts.  If  the  company  did 
any  thing  contrary  to  law,  the  result  might  be  the  failure  of  its 
chai'ter,  but  this  court  does  not  understand  the  law  to  be  that  if  a 
corporation  acquires  property  in  a  manner  even  prohibited  by  law, 
the  property  thus  acquired  still  belongs  to  the  vendor  who  has  re* 
ceived  his  price,  and  that  it  can  be  seized  by  his  creditors  to  pay 
his  debts. 
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The  sale  of  the  machinery  (the  property  in  question)  was  a  valid 
sale.  Fairbanks  &  Gilman  remained  in  possession  it  is  true^  but 
they  held  by  a  precarious  title,  to  wit,  a  lease  from  the  purchasers, 
and  could  have  been  divested  of  possession  at  any  tune,  if  the 
conditiods  of  the  lease  had  not  been  complied  with. 

The  machinery  thus  sold  to  the  New  Orleans  Mutual  Insuran'be  Com- 
pany was  paid  for  by  Fairbanks  &  Gilman  either  at  the  time  the 
sale  was  made  or  before  this  suit  was  instituted.  This  would,  of 
course,  destroy  whatever  privilege  the  Edwards,  plaintififo,  had  as 
venders.  But  all  the  machinery  and  materials  which  were  not 
mentioned  in  the  act  of  sale  to  the  said  insurance  company  and  all 
the  machinery  and  materials  put  into  the  building  by  D.  &  J.  D. 
Edwards  since  that  sale  are  liable  to  their  execution.  Whether  or 
not  the  company  have  the  landlord's  lien  on  these  effects  can  not 
now  be  settled.  If  they  have,  when  the  property  is  sold,  they  can 
exercise  it. 

The  intervention  of  Cavaroc  &  Son  must  be  maintained  as  to  the 
sugar  and  molasses  seized.  These  articles  had  been  furnished  to 
be  refined  for  a  compensation  to  Fairbanks  &  Gilman  of  two- thirds  . 
of  the  profits  Cavaroc  &  Son  might  make.  These  relations  between 
Cavaroc  &  Son  and  Fairbanks  &  Gilman  were  not  those  of.  part- 
ners, each  liable  for  the  acts  of  the  other.  No  part  of  the  property 
seized  ever  belonged  to  Fairbanks  &  Gilman.  What  they  were  to 
receive  from  Cavaroc  &  Son  was,  in  reality,  only  a  stipulated  price 
for  work  which  they  agreed  to  perform.  Whether  Cavaroc  &  Son 
owed  anything  to  Fairbanks  &  Gilman  or  not,  on  account  of  their 
transactions,  is  another  matter.  But  this  question  can  not  be 
decided  in  the  present  controversy. 
D.  i&  J.  D.  JSdwards  v.  FtwrhanJcs  d  Oilman.  Ohcvrles  Oavaroc  <& 
Son  V.  2).  dt  J.  JD.  Edwards,  449.  « 

16.  Where  a  judgment  of  partition  and  sale  was  rendered  without  all 
the  parties  in  interest  being  parties  to  the  suit  of  partition,  said 
judgment  is  an  absolute  nullity,  and  the  sale  made  under  it  is  also 
null  and  void.  8uoee88%on  of  Ernest  For4e,  463. 

17.  The  plaintiff  is  himself  a  ship  carpenter,  and  all  the  defects  which 
he  alleges  to  be  in  the  schooner  which  he  purchased  at  a  public 
sale,  if  they  existed,  being  apparent,  he  can  not  complain  that  the 
property  he  purchased  lyas  not  what  he  had  a  right  to  expect  it 
would  be. 

James  H,  Lpioh  v.  Mrs.  E.  Kennedy  and  Husband,  464. 

18.  He  who  sells  a  credit  or  incorporeal  right  warrants  its  existence  at 
the  time  of  the  transfer.    The  seller  does  not  warrant  the  solvenoy 
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of  the  debtor,  nnleBS  be  has  agreed  to  do  bo.    There  is  no  lesion  in 
sncb  Bales,  and  no  relief  can  be  granted. 

Milton  JBenner  v.  Warner  Y<m  Norden  et  aL,  473. 

19.  The  false  statement  by  defendant  in  the  act  of  sale  to  the  plaintiff 
of  a  certain  piece  of  property,  that  said  defendant,  as  nniyersal 
legatee,  had  the  capacity  to  purchase  the  property  adjudicated  to 
him  at  the  succession  sale  of  Polly  Yassant,  led  the  plaintiff  into 
error  in  regard  to  the  material  part  of  the  contract  to  his  preja- 
dice,  and  this  assertion  was  an  artifice  whereby  the  defendant  suc- 
ceeded in  effecting  the  sale,  which  therefore  is  void,  because  the 
pretended  adjudication  to  defendant  was  an  absolute  nullity^  and 
his  sale  of  the  property  to  plaintiff  was  the  sale  of  a  thing  belong- 
ing to  another. 

The  doctrine  that  the  purchaser  who  has  paid  the  price,  and  who 
has  not  been  disturbed  in  his  possession,  can  not  demand  the  resti- 
tution of  the  price,  is  applicable  only  to  a  valid  contract  of  sale. 
It  has  no  application  to  a  contract  void  for  want  of  consenty  and 
entered  into  in  error  produced  by  the  fraud  of  the  opposite  party. 

Formento  v.  Eoheri,  489. 

20.  This  is  a  petitory  action,  based  on  untenable  grounds.  The  sheriff, 
under  whose  sale  the  tract  of  land  is  claimed,  never  had  possession 
of  the  property  which  he  pretended  to  sell.  He  never  seized  it, 
except  by  giving  notice  of  seizure.  To  constitute  a  valid  seizure 
of  a  plantation,  cultivated  as  such,  the  sheriff  must  take  the  prop- 
erty into  his  possessiou  and  custody. 

J>.  0.  Morgan  v.  H.  M.  cTb&fwan,  539. 

21.  The  plaintiffs  sue  to  annul  a  probate  sale  on  the  ground  of  fraud 
and  collusion  between  the  administrator  and  the  purchasers  to  sac- 
rifice  the  property  and  evade  the  pursuit  of  the  creditors  of  the 

•    succession. 

The  exception  that  a  ratification  of  the  sale  by  plaintiffs  resulted 
from  the  filing  by  them  of  a  third  opposition,  and  claiming  the 
proceeds,  is  well  taken.  The  purchasers  bought  no  doubt  under 
what  probably  appeared  to  them  regular  proceedings  and  appa- 
rently in  go«d  faith.    They  should  be  protected.  •    . 

The  objection  that  the  land  was  not  divided  into  lots  and  sold  in  lots, 
as  prescribed  by  law,  is  without  much  force.  No  survey  was  made, 
but  the  lots  were  sufficiently  designated  by  means  of  the  map  of 
the  official  United  States  survey  and^sold  in  portions  easily  ascer- 
tainable. No  such  illegality  thereby  arose  as  to  work  nullity  of 
the  sale. 

Walker  d  Vaughi  v.  Q,  W,  Kmbrough,  Admimsiraior^  et  ol., 

22.  In  this  petitory  action  plaintiff  claims  that  her  posthumous 
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destroyed  her  father's  will ;  that  the  ezecator  became  thereby  in- 
capable to  act ;  and  that  the  sale  made  by  him,  as  such,  conveyed 
no  title  to  the  parchaser,  who  subsequently  transferred  it  to  the 
defendant. 

Frima  fade,  the  title  ac4Qired  by  the  first  purchaser  was  a  good  one. 
The  property  had  been  sold  under  an  order  of  a  competent  court, 
made  at  the  instance  of  one  apparently  authorized  to  apply  for  it 
Purchasers  are  not  bound,  at  their  peril,  to  inquire,  when  property 
is  advertised  for  sale  by  an  executor,  whether  any  thing  has 
occurred,  outside  of  court,  to  destroy  the  will  under  which  he  is 
acting. 

Besides^  the  succession  of  plaintiff's  father  being  dnsolvent,  and  the 
property  which  she  now  claims  having  been  applied,  as  was  proper^ 
to  the  payment  of  his  debts,  it  is  not  seen  how  she  has  been  iigured 
by  the  sale  of  which  she  complains. 

BobejififM  Qreen  v.  The  Baptist  Ohureh  of  Shreveport,  563. 

23.  The  plea,  in  this  instance,  that  the  lands  were  not  surveyed  and 
sold  in  lots  as  required  by  the  constitution,  can  not  be  maintained. 
It  is  true  that  a  survey  of  the  lands  was  not  made,  but  they  were 
divided  up  into  lots  as  required  by  law,  and  the  lots  were  appraised 
separately ;  the  lots  were  described  according  to  the  survey  made 
by  the  government,  and  the  sale  was  made  in  lots.  This  was  suf- 
ficient. •  , 

The  fact  that  the  lands  were  sold  under  the  last  inventory  ordered 
^        by  the  court  instead  of  the  first,  is  no  flrround  for  annulling  the  . 
sale. 

The  order  of  the  court  having  jurisdiction  of  the  succession,  which 
ordered  the  sale  during  the  provisional  administration  of  the  pub- 
lic administrator,  has  not  been  appealed  from,  and  is  not  an  abso- 
lute nullity.  Purchasers  in  good  faith  need  not  look  beyond  the 
order  of  sale  made  by  a  cojart  having  jurisdiction  of  the  succession. 
They  are  not  affected  by  antecedent  irregularities.  The  jurispru- 
dence on  this  point  is  settled. 

The  note  sued  upon  is  not  prescribed.    The  name  of  the  former 

administrator  indorsed  on  it  on  the  twenty- eighth  of  December^ 

1868,  and  the  placiug  of  this  claim  on  the  tableau,  arrested  the 

current  of  prescription,  and  it  has  not  since  acquired. 

JEJ.  D.  Dtuihworth  v.  W.  H,  Vaughan,  FtLblio  Administrator,  et 

al.y  599. 

24.  This  is  a  petitory  action  for  a  tract  of  land.  The  plaintiff  bases 
her  title  on  a  patent  in  her  favor,  issued  by  the  United  States,  for 
the  lands  in  controversy.  The  defendant  claims  by  location  of  an 
internal  improvement  warrant ;  the  plaintitf  by  virtue  of  the  act 
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of  1851,  jiving  bona  fide  pnrohasers  from  Maison  Rouge  a  prefer- 
eDoe  in  purchasing  from  the  United  States.  Each  party  displays 
a  chain  of  title  from  Coz,  holding  under  Maison  Rouge,  down  to 
Copley.  The  tract  of  land  was  acquired  by  Brigham  from  Cox. 
He  improved  and  oultiyated  it  as  a  whole*  for  several  years  before 
he  sold  it.  It  was  then  divided  and  owned  by  two  different  per- 
sons, and  lastly  Copley  became  owner  of  the  whole  tract  as  an 
entirety,  in  the  same  manner  that  Brigham  owned  it  after  the  pur- 
chase from  Cox.  If  Brigham  had  remained  owner,  there  is  no 
doubt  he  could  have  entered  the  entire  tract  at  the  minimum  gov- 
ernment price.  If  sO|  when  the  two  divided  halves  of  said  tract 
were  reunited  in  Copley  as  one  owner,  and  the  same  status  existed 
as  when  Brigham  owned  the  entire  tract,  there  can  be  no  forcible 
reason  why  cultivation  and  improvement  upon  any  portion  of  the 
entire  tract,  whether  upon  the  upper  or  the  lower  half,  at  the  time 
when  division  existed,  did  not  carry  with  it  the  right  to  purchase 
the  whole  of  it  at  government  price. 

Copley  was  owner  of  the  entire  tract  in  1844,  and  cultivated  upon  it 
several  years  before  1849.  This  entitled  him  to  the  benefit  of  the 
provisions  of  the  act  of  Congress,  enacted  in  the  interest  of  per- 
sons  who  purchased  lands  in  the  Maison  Rouge  grant  under  the 
title  of  Cox. 

If  frauds  were  perpetrated  and  malpractices  resorted  to  by  Copley 
in  procuring  transfers  to  himself,  they  were  acts  that  took  place 
seven  years  at  least  before  the  defendant's  alleged  purchase  and 
settlement.  These  frauds,  if  they  were  frauds,  did  no  injury  to 
the  defendant.  If  injury  resulted  to  anybody,  it  was  to  the  par- 
ties with  whom  he  dealt ;  but  thirty  years  have  intervened,  and  it 
does  not  appear  that  either  they  or  any  of  their  heirs  have  ever 
complained. 

Under  the  act  of  Congress  of  twenty-seventh  January,.  1851,  all  the 
lands  within  the  limits  of  the  Maison  Rouge  grant  were  reserved 
from  sale,  entry  or  location  from  the  date  of  the  act  until  three 
months  after  the  public  notice  required  to  be  given  by  the  second 
section  of  the  act.  That  notice  was  not  given  until  the  twenty- 
fifth  of  October,  1853.  Hence,  on  the  fifth  of  September,  1853,  the 
defendant  was  debarred  from  making  a  location  of  her  internal 
improvement  warrant  upon  any  land  within  the  limits  of  the 
Maison  Rouge  grant;  and  subsequently,  in  December,  1854, 
and  on  the  twenty-first  of  January,  1855,  when  she  again  applied 
to  locate  it,  it  was  out  of  her  power  to  locate  it  upon  the  lands  in 
controversy,  because  before  her  last  applications  were  made,  those 
lands  had  been  ^cured  to  plaintiff  under  pre-emption  right  in 
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pursuance  of  the  provisions  made  by  law  in  favor  of  purchasers  in 
good  faith  under  the  title  of  Coz^  and  who  had  improved  and  cul- 
tivated those  lands.  Therefore,  defendant  never  acquired  any 
title  and  plaintiff  did. 

M,  A,  Copley,  AdminiatratriXy  v.  Dorcas  Dinhgrave,  601. 

25.   The  question  in  this  case  is,  whether  the  defendant  had  a  right  to 
dispose  of  a  certain  lot  of  cotton  which  he  had  sold  to  plaintifb^ 
and  which  plaintiffs  failed  to  receive,  to  have  weigned  and  to  pay 
for,  within  a  reasonable  time  and  according  to  practice  and  the 
custom  of  trade  prevailing  in   New  Orleans,  which  allows  only  a 
delay  of  three  to  five  days  at  the  utmost  for  doing  what  is  neces- 
sary to  compell  the  execution  of  the  contract. 
It  appearing,  under  the  circumstances  of  the  case,  that  the  seller 
was  sedulous,  if  not  importunate,  in  his  endeavors  to  close  the  sale, 
and  that  he  extended  to  its  utmost  limits  the  period  usual  after  a 
sale  for  receiving  and  paying,  and  it  appearing  also,  on  the  other 
hand,  that  the  buyers  continued  tardy  and  inactive  until  the  sixth 
of  January  about  receiviog  and  paying  for  the  cotton  which  they 
had  purchased  on  the  twenty-ninth  of  December  preceding,  and 
until  defendant's  patience,  as  he  expresses  it,  *'  was  at  an  end,'*  it 
results  that  plaintiffs  have  no  right  to  recover  what  they  claim  to 
be  due  to  them  by  defendants. 

Tdbary  <&  Amory  v.  T,  F.  TMeneman,  780. 
Sbb  Judgment,  No.  7 — Lirette  v.  Oarrane,  298. 
See  Jurisdiction,  No.  12 — kiueoesaion  of  William  JBohhy  344. 

SHERIFF'S  FEES. 

1.  This  is  a  suit  against  the  defendant,  a  former  sheriff  of  the  parish 
of  Orleans,  to  recover  from  him  an  aggregate  amount  of  costs  and 
sheriff's  fees  alleged  to  have  been  paid  him  above  what  he  was  en- 
titled by  law  to  collect  from  the  city  in  criminal  cases. 

Under  the  provisions  of  the  statute  of  1857  the  City  Council  could 
not  go,  in  this  matter,  behind  the  certificates  of  judge  and  clerk. 
No  material  change  has  been  made,  on  this  point,  under  the  pro- 
visions of  section  1042,  page  471,  of  the  Digest  of  1870.  In  the 
former  case  the  treasurer  was  required  to  pay  the  sheriff's  bills 
iiponthe  certificate  of  the  clerk  and  the  presiding  judge  j  in  the 
latter  case  he  is  required  to  pay  them  after  an  account  thereof 
shall  be  duly  certified  to  be  correct  by  the  clerk  of  the  court  and 
the  judge. 

Taking  the  context  of  the  two  sections  above  mentioned,  their  pur- 
port is  clearly  the  same,  although  the  phraseology  is  different. 
But  it  is  impossible  to  conclude  from  such  a  distinction,  as  con- 
tended for,  that  the  city  may,  under  the  existing  legislation,  in- 
quire into  the  legality  of  the  sheriff's  costs  and  fees  when  certified 
to  as  above  stated. 

Oity  of  New  (hrU^ns  v.  1.  W.  Patton,  Sheriff,  168. 
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See  Sales,  No.  10— -Mary  0.  Gordon  v.  Patrick  OilfaU,  265. 

See  Sales,  No.  13 — Lehnum,  Kewgass  d  Co.  t.  Dudossat,  279. 

See  Sales,  No.  14— GWmon  «<  aU.  y.  Lehlanc,  Sheriff,  et  oZg.,  280. 

See  Judgment,  No.  7 — ^J.2ar.  l/ire^to  y.  John  Oarrane,  296. 

See  Sales,  No.  20 — Morgan  y.  Johnson^  539. 
STREETS  AND  BANQUETTES. 

1.  Where  the  defendant,  being  saed  for  the  payment  of  a  certain  sum 
in  conseqaenoe  of  the  construotion  of  banquettes  in  front  of  hifl 
property  in  Locust  street,  ayerred  that  the  city  of  New  Orleans 
had  not  complied  with  the  formalities  set  forth  in  the  city  char- 
ter»  in  this — that  one-fourth  of  the  owners  of  real  property  front- 
ing on  said  unbanquetted  street  did  not  petition  for  the  banquet- 
ting  alleged  to  haye  been  done  in  that  locality ; 

Held — That  a  petition  signed  by  a  number  of  persons  representing 
themselyes  as  property  holders  on  Locust  street,  asking  for  ban- 
quettes to  be  constructed  |n  that  street,  being  found  in  the  record, 
it  must  be  supposed,  in  the  absence  of  rebutting  eyidence,  on  the 
principle  of  otnnia  preswnuntur  rite  essea^ta  that  the  persons  peti- 
tioning constitute  one-fourth  of  the  property  owners  on  that 
street.  James  J,  O^Hara  y.  Henry  Bloody  ST. 

2.  It  is  not  necessary  for.  one-fourth  of  the  front  proprietors  on  the 
whole  length  of  a  street  in  which  improyements  are  to  be  made 
to  petition  the  council  for  that  purpose.  It  is  sufficient  if  it  be 
done  by  those  on  the  portion  sought  to  be  improyed. 

Jomes  Beady  et  ale.  y.  City  of  New  Orleans  et  al,  169. 
SUCCESSION. 

1.  The  land  in  controyersy  haying  been  sold  as  the  property  of  R.  W» 
Grayes,  and  his  legal  representatiye— the  curator  or  administrator 
of  his  succession — haying  been  cited  to  answer  both  the  origin&l 
and  amended  petitions  claiming  said  land,  and  issue  joined  there- 
on as  to  him,  the  judgment  for  the  land  according  to  the  corrected 
description  was  proper,  but  the  judgment  for  the  rent  was  errone- 
ous. The  curator  was  not  the  trespasser  or  actual  possessor,  and 
the  minors  could  not  be  held  liable  for  the  act  of  trespass  of 
their  mother,  now  deceased,  as  well  as  their  father.  They  could 
only  accept  with  benefit  of  inventory,  and  take  the  succession 
of  their  mother  after  its  debts  were  paid.  But  her  succession 
was  not  before  the  court,  nor  was  any  one  who  could  stand  in 
judgment  for  such  a  claim  against  her. 

Thomas  H,  Hunt  y.  Mrs.  A.  F.  Graves^  195. 

52.  The  assets  shown  as  composing  the  separate  succession  of  Mrs. 
Clark  being  her  separate  property,  distinct  from  the  assets  of 
the  succession  of  her  husband,  the  opponent  can  not  claim  pay- 
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ment  oat  of  these   assets   for   his  debt,  which  is  a  commanity 
debt  dae  by  the  communitj  estate. 
Suoeessions  of  George  and  Franoia  Olark — On  opposition  to  theao' 
count  of  the  execuiriXf  269. 

3.  Celestin  LeBlanc,  who  gave  a  note  in  part  payment  of  a  plantation 
and  slaves^  due  in  February,  1862,  to  Jules  LeBlanc,  father  of  the 
minors  in  this  instance,  of  whom  said  Celestin  snbseqnently  be- 
came  the  tutor,  charges  himself  in  his  account  with  a  large  de- 
duction on  said  note,  on  the  ground  that  said  note  was  given, 
in  part,  for  the  price  of  slaves.  But  slavery  had  not  been  abol- 
ished when  this  note  fell  due,  and  as  it  was  in  his  hands  when 
he  was  appointed  tutor,  it  must  be  considered  as  so  much  cash 
belonging  to  the  minors.  Wherefore  the  deduction  can  not  be 
allowed. 

The  tutor  does  not  owe  the  interest  claimed  on  the  sums  which 
came  into  his  hai^ds.  They  were  not  revenues,  but  merely  a  cap- 
ital representing  the  total  of  the  minors'  inheritance,  which  was 
nearly  absorbed  by  necessary  expenses  for  the  minors,  by  the  pay- 
ment of  debts  due  by  the  successions  of  the  minors'  father  and 
mother,  and  by  the  costs  of  administration.  He  can  not  be 
charged  with  interest  on  funds  thus  received. 

Suooeseion  of  DomiUlde  Hehert,  300. 

4.  The  evidence  showing  that  Linton  resided  in  France,  when  and 
where  he  died,  and  that  the  only  real  estate  he  owned  in  Louisiana 
was  situated  in  Bapides,  his  succession  was  properly  opened  in 
that  parish. 

Heirs  who  accept  with  the  benefit  of  inventory,  have  no  right  to  be 
put  in  possession  of  the  property,  until  after  the  administration 
thereof  is  closed.  Suoceseion  of  Stephen  Duncan  Linton,  351. 

5*  The  heir  being  considered  seized  of  the  succession  from  the  mo- 
ment of  its  being  opened,  the  right  of  possession  which  the  de- 
ceased had,  continues  in  the  person  of  the  heir,  as  if  there  had 
been  no  interruption,  and  independent  of  the  fact  of  possession, 
and  each  of  the  heirs  becomes  an  undivided  proprietor  of  the  ef- 
fects  of  the  succession  for  the  part  or  portion  coming  to  him, 
which  forms  among  the  heirs  a  community  of  property  as  long 
as  it  remains  undivided,  and  the  recording  of  a  judgment  against 
an  heir  must  be  held  to  affect  all  mortgageable  property  thus 
owned  by  such  heir.  Smith  dt  MoKenna  v.  Oharles,  503. 

6.  Against  a  succession  a  writ  of  fieri  fadae  cah  not  issue,  nor  can 
a  seizure  thereunder  be  made  by  garnishment  process. 
Lemf  dc  Sugar  v.  Ootoan  dc  Mayo  and  Mayo  dt  Modge.    OolUn 
Knox  ei  al,  gamiaheea,  556. 
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7.  In  this  instance,'  if  the  aooonntant  saw  fit  to  file  an  amendment 
to  her  original  account,  it  was  but  jast  that  the  opp^ents  should 
have  the  right  to  oppose  it,  and  for  that  purpose  some  delay 
was  absolatelj  necessary.  The  judge  a  quo  did  not  err  in  over- 
ruling the  objection  to  the  granting  of  the  delay  ;  nor  was  the  ob- 
jection to  the  permission  to  amend,  if  it  be  so  regarded,  better 
founded.  No  injury  could  result  to  any  one,  and  it  was  the 
interest  of  all  parties  that  an  end  be  put  to  this  litigation. 

The  fee  allowed  in  the  account,  which  was  the  object  of  the  contro- 
versy, for  defending  the  suit  to  reduce  the  legacy  to  the  disposable 
portion,  is  not  a  proper  charge  against  the  estate.  The  testator 
having  left  forced  heirs,  the  executrix  might  have  learned  from 
any  member  of  the  bar  that  the  beq^uest  of  the  usufruct  of  the 
wliole  of  his  property  was  reducible,  and  there  was  no  necessity 
for  defending  such  a  suit,  at  least  by  the  executrix.  If  the  legatee 
chose  to  defend,  it  was  to  be  at  his  own  costs* 

The  opposition  to  the  credit  claimed  for  commissions  due  to  the  ex- 
ecutrix should  be  maintained,  as  she  is  a  legatee  under  the  will. 
Sttccession  of  David  ffasley — Opposition  of  Heirs  to  Provisional 
and  final  a^icount,  586. 

Newman  having  died  without  forced  heirs,  giving  by  his  will  to  his 
widow,  the  present  Mrs.  Hasley,  the  usufruct  of  his  estate  during 
her  life,  and  the  property  itself  to  some  of  his  heirs,  and  Hasley, 
after  his  marriage  with  widow  Newman,  having  bought  the  rights 
and  interests  of  all  the  heirs  and  legatees,  these  rights  entered  into 
the  community  then  existing  between  Hasley  and  his  wife,  and  at 
his  death,  one-half  thereof  belonged  in  full  ownership  to  her,  and 
the  other  half  belonged  to  his  heirs,  subject  to  her  usufruct,  cre- 
ated by  the  will  of  Newman,  her  first  husband.  The  naked  prop- 
erty of  this  half  interest  in  and  to  the  property  of  Newman  belongs 
to  the  heirs  of  Hasley,  and  she  should  be  charged  with  its  invento- 
ried value. 

As  the  community  owned  only  the  naked  property  to  one-half  of  the 
estate,  consequently  the  community  owed  Mrs.  Newman,  in  addi- 
tion to  the  price  of  her  half  of  the  property,  the  vUlucT,  whatever 
that  may  be,  of  the  usufruct  of  the  property  sold.  No  confusion 
ever  took  place  as  to  the  usufruct  of  Mrs.  Newman,  as  she  never 
purchased  the  naked  property.  The  commumty  and  she  were  dis- 
tinct and  separate  persons. 

In  the  absence  of  qther  proof  as  to  the  value  of  the  usufruct  of  such 
property,  this  court  will  consider  the  interest  allowed  by  law  for 
moneys  due,  as  the  value  of  such  usufruct,  and  this  the  account- 
ant is  entitled  to  in  addition  to  the  half  of  the  price  of  said  sales. 

mdy  586. 
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Charges  for  the  valae  of  timber  standing  on  the'separate  lands  of  the 
wife  at  the  time  of  her  marriage,  and  after  that  odt  and  sold,  were 
properly  allowed.  The  timber,  before  b^ing  oat,  belonged  to  the 
wife,  and  its  valne  received  by  the  hnsband  is  a  proper  charge 
against  the  community. 

The  judgment  of  the  court  a  qua  giving  the  executrix  five  per  cent. 

per  annum  interest  on  all  the  items  allowed  to  her  for  paraphernal 

property  disposed  of  by  the  husband,  is  wrong.    Interest  should 

be  allowed  only  from  the  dissolution  of  the  community,  as  the  in- 

*terests  before  t^t  period  entered  into  the  community. 

There  being  no  debts  due  by  the  estate,  that  portion  of  the  judgment 
of  the  court  a  qua  which  prolongs  the  administration  of  the  execu- 
trix, to  collect  the  notes  and  judgments  due  to  the  estate,  is  wrong. 
The  administration  should  be  closed,  and  the  property  should  be 
turned  over  to  those  entitled  to  it  as  soon  as  possible.  Ibid,  586. 
8.  In  this  instance  the  account  and  J»bleau  of  distribution,  to  which 
there  are  three  oppositions,  were  homologated  so  far  as  not  op- 
posed.  But  this  order  or  judgment  was  not  signed,  so  far  as  this 
record  shows. 

This  omission  or  neglect  is  attempted  to  be  supplied  by  a  memoran- 
dum in  the  following  words  written  on  the  margin  of  the  page  on 
which  the  unsigned  judgment  of  homologation  is  found:  *'The  orig- 
inal of  this  judgment  having  been  duly  signed  on  the  account,  was 
lost  or  mislaid.  J.  G.,  Deputy  Clerk."  This  certificate  or  memo- 
randum is  unauthorized  by  law,  and  can  not  supply  the  defect  or 

* 

omission.  If  the  judgment  was  signed  the  fact  should  have  been 
proved,  like  any  other  fact,  by  legal  evidence. 

Besides,  it  appears  that  the  account  was  homologated  without  proof, 
except  that  the  account  had  been  advertised. 

The  administrator  having  appropriated  the  proceeds  of  the  personal 
as  well  as  real  property  of  the  succession  to  the  payment  of  a 
judicial  mortgage,  to  the  exclasion  of  the  ordinary  creditors,  the 
judge  a  quo  correctly  maintained  the  opposition  of  Claffin  &  Co. 
to  this  distribution,  and  directed  that  only  the  proceeds  of  the 
real  property  be  applied  to  the  payment  of  the  judicial  mortgage, 
and  that  the  proceeds  of  the  personal  property  be  distributed 
among  the  creditors. 

The  court  a  qua  did  not  err  io  rejecting  the  claim  of  Thomas  Dugan 
for  a  privilege.  Dugan  had  rented  a  store  to  the  deceased,  and 
the  claim,  to  secure  which  he  pretends  to  have  a  privilege,  was 
for  damages  done  to  the  building.  If  the  law  gives  a  privilege  for 
such  a  claim  (unliquidated  damages)  the  claim  was  not  recorded, 
and  the  personal  property  in  the  leased  premises  had  been  removed. 
Bucceasion  of  Michael  B,  Haggeriy,  Oppositions  to  Account  ofAd- 
ministator,  667. 
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9.  Where  the  heira  of  a  saooession  have  been  recognized  by  a  jndg- 
ment  of  the  Second  District  Court,  parish  of  Orleans,  and  pat  in 
possession  of  the  property,  an  action  for  debt  due  from  said  sac- 
cession  most  he  brought  before  the  ordinary  tribunals  against  the 
heirs  themselves,  if  they  be  of  age,  or  against  their  tutor. 
Charlotte  FauUne  MmeUe  Bofnaine  De  La  Ferriere  v.  Sucoesaum 
of  B.  England,  686. 

See  Obligations  and  Liabilities,  No.  14 — Stevenson  v.  Xo- 

wnia  Edwards  et  al.,  302. 
See  Executor,  No.  l-^Sucoeseion  of  James  if.  Brown,  328 ;  and 

No.  2 — Wells  y.  Annie  Alexander  and  Husband,  624. 

See  Evidence,  No.  22 — Josephine  H,  Ames  v.  James  Hale,  349. 

See  Widow,  No.  1 — Succession  of  John  CPLoghlen,  364. 

See  Jurisdiction,  No.  13 — Succession  of  Joseph  Bicard,  365. 

See  Mortoaoe,  No.  l^— Succession  of  Oayle,  547. 

See  Sales,   No.  22 — B.  Qfeen  v.  Baptist  Church  of  Shreve^ 

port,  563. 
See  Administrator,  No.  d^l^ueeession  of  Everett  Miller,  574. 
See  Action,  No.  11— Lay  et  als.  v.  Succession  of  EUas  O^Neal,  643. 

SURETY. 

1.  In  this  instance  the  main  ground  of  the  defense  seems  to  be,  that 
the  judgment  appealed  from  was  against  these  defendants  in  soUdo^ 
and  it  was  so  changed  by  this  court  as  to  discharge  one  of  them, 
the  Delta  Newspaper  Company,  and  hold  the  other  two  liable 
jointly  and  not  in  soUdo,  and  therefore  the  surety  is  not  liable  for 
the  amount  of  the  judgment  so  rendered.  The  Code  of  Practice 
provides  that  the  appellant  shall  satisfy  whatever  judgment  may 
be  rendered  against  him,  and  that  the  surety  shall  be  liable  in  his 
stead.  The  language  used  is  plain  and  expressive — that  the  sure- 
ty's liability  is  to  be  just  that  of  his  principal,  to  pay  and  satisfy 
the  final  judgment  of  the  appellate  court  whatever  that  may  be. 
The  condition  of  the  bond  signed  by  the  surety  in  this  case  is  the 
one  required  by  law.  The  defense  he  sets  up  is  more  specious 
than  weighty.      Culver,  Svmonds  dt  Co.  v.  Leovy,  Hart  et  aL,  58. 

2.  This  suit  is  brought  against  the  sureties  of  a  late  sheriff  to  recover 
the  amount  of  a  judgment  rendered  against  him.  The  main  de- 
fense is  the  prescription  of  two  years,  pleaded  under  section  3546 
of  the  Bevised  Statutes. 

It  is  true  that  the  defendants  were  not  sued  within  two  years  from 
the  day  of  the  commission  of  tae  act  complained  of,  but  their 
principal,  the  sheriff,  was,  and  this  interrupted  prescrijption  as  to 
them. 
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Jadioial  pnraait  as  to  the  principal  interrupts  prescription  as  to  the 
surety^  and  suit  against  the  surety  interrupts  it  as  to  the  principal. 
Cohen  dk  Wilson  y.  WilUam  Golding  and  Franoois  Laeroix,  77, 

3.  The  judge  a  quo  erred  when  he  reftised  the  surety  the  right  to  have 
the  property  of  the  principal  discussed,  he  having  pointed  out  the 
same  and  furnished  the  necessary  money. 

Jesse  A.  Mathews  v.  Peter  H.  Kemp  et  ah,  203. 

4.  Parol  and  written  eyidence  in  this  case  shows  that  defendant's 
obligation  was  that  of  surety,  for  when  one  '' accedes  to  the  exist- 
ing obligation  of  another,  and  engages  to  see  it  performed,  he 
becomes  essentially  a  surety." 

Itis  the  essence  rather  than  the  form  of  a  contract  which  must  deter- 
mine its  character. 

"  Suretyship  is  an  accessory  promise  by  which  a  person  binds  him- 
self for  another  already  bound,  and  agrees  with  the  creditor  to 
satisfy  the  obligation  if  the  debtor  does  not."  Such  seems  to  haye 
been  the  obligation  assumed  by  defendant.  The  renewal  of  the 
note  without  the  consent  of  the  surety,  discharges  him. 

Charles  E.  Alter  y.  James  B.  Zunts,  317. 

5.  The  objection  that  plaintiff  can  not  proceed  by  rule  to  compel  the 
surety  on  the  appeal  bond  to  pay  the  judgment  in  her  fayor,  but 
must  resort  to  a  regular  action,  is  answered  adversely  by  the  text- 
ual provision  of  section  37  of  the  Revised  Statutes  and  the  settled 
jurisprudence  of  the  State. 

The  second  objection  that  the  court  was  without  jurisdiction  in  this 
case,  Is  also  answered  adyersely  to  respondent,  in  precise  terms, 
in  section  3679  of  the  Revised  Statutes. 

It  has  been  frequsntly  held  that  where  the  creditor  can  not  take  out 
execution  against  the  principal  on  the  appeal  bond,  as  in  this  case, 
he  may  proceed  directly  against  the  surety. 

The  only  really  important  question  in  this  suit  is,  does  the  surety  on 
a  suspensive  bond  in  an  appeal  taken  by  an  administrator  or  an 
executor  from  a  judgment  for  a  speeific  sum  of  money,  become 
liable  for  the  debt  in  case  the  judgment  is  affirmed  t  The  answer 
is  affirmative.  The  case  at  bar  falls  within  the  express  provision 
of  article  575  of  the  Code  of  Practice.  The  succession  of  Massieu 
was  sued  on  a  promissory  note,  and  it  was  condemned  to  pay 
plaintiff  ten  thousand  dollars,  a  specific  sum.  * 

Where  a  bond  is  given  in  reference  to  the  law,  stipulations  unauthor- 
ized thereby  will  not  invalidate  it. 

The  assumption  that  the  legal  obligation  of  the  succession  on  the 
note  and  judgment  he}d  by  plaintiff  is  only  commensurate  with 
the  ability  of  the  succession  to  pay  it,  is  a  fallacy.    The  obligation 
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of  the  aarety's  principal — the  sacoesaion*  of  MaAsieu,  a  jadioial 
peraoD — la  to  pay  the  whole  debt,  regarcUeaa  of  ita  ability  'to  do  ao. 
Therefore  the  reapondent  on  the  rale  ia  liable  on  the  appeal  bond 
for  the  amoant  of  plaintiff'a  jadgment. 
Mrs.  JS,  ZeBlano  y.  Succession  of  Charles  Massiea — On  ntZe  against 
John  Palsey,  security  on  appeal  hondf  324. 

6.  The  defenae  of  the  aorety  on  an  appeal  bond  farniahed  by  the 
plaintiffs,  on  the  gronnd  that  the  neoeaaary  prooeedinga  were  not 
had  againat  the  prinoipala,  can  not  be  anatained,  two  ezecntiona 
having  been  iaaned  without  effect,  and  the  United  Statea  Circoit 
Coart  having  apeoially  enjoined  the  execution  of  any  writ  againat 

the  plaintiffs.   • 
New  Orleans^  Mobile  and  OhatUmooga  BaUroad  Company  v.  T.  8. 
DugaUf  465. 

7.  An  injnnctioD,  which  waa  aabaeqnently  diaaolved,  w^s  obtained  in 
the  parish  coart  of  the  pariah  of  Morehouse,  by  ^Walker  and 
y aught,  and  an  injunction  bond  for  $500  given,  with  B.  B.  Todd 
aa  aecurity.  Thia  auit  is  to  make  both  principala  and  aurety  re- 
sponsible  in  damages  for  the  injunction  wrongfully  taken,  without 
regard  to  the  amount  specified  in  the  bond. 

As  to  Walker  and  Vaught,  the  principals,  the  plea  to  the  jurisdiction* 
of  the  court  was  properly  maintained.    They  must  be  sued  at  their 
domicile,  which  is  New  Orleans. 

Aa  to  the  aecurity,  who  reaidea  in  the  parish,  the  plea  to  the  jurisdic- 
tion  ratione  maieriof  ia  not  tenable.  It  is  the  demand  which  must 
test  the  jurisdiction,  and  the  demand  in  thia  case  is  over  $7000, 
the  plaintiff  contending  that  the  liability  of  the  security  ia  not 
limited  to  the  bond.  ^ 

The  plea  of  res  judicata  ia  not  tenable,  becauae  in  the  caeee  cited  and 
in  which  it  ia  alleged  that  the  cauae  of  action  now  preaented  had 
been  pleaded,  nothing  waa  aaid  in  regard  to  damagea,  aa  that 
question  waa  not  properly  at  issue.  '  • 

Kimbrouqh,  Administrator^  v.  Walker  et  als.f  566. 

8.  The  plea  that  the  securities  are  not  bound  because  their  principal 
was  not  legally  collector,  and  because  much  of  the  money  collected 
as  licenses  and  fines  had  not  been  legally  asseaaed,  can  not  be 
maintained. 

Th^ae  questions  can  not  be  raised  in  this  collateral  manner.  It  is 
a  fact  that  the  principal  on  the  bond  did  act  aa  collector,  at  leaat 
under  color  of  authority,  and  that  he  did  collect  the  licenaea  and 
fines  imposed  by  those  who  were  acting  under  color  of  authority. 
He  must  account  for  the  moneys  collected  by  him,  even  though 
unduly  collected,  and  the  aureties  bon^d  themaelvea  t«  do  ao  if  he 
did  not. 
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There  is  no  merit  in  the  defense  that  the  sureties  are  bound  only  for 
Bueh  moneys  as  the  principal  coUected  during  the  first  month  o 
the  term  of  his  office,  as  he  was  required  by  law  to  make  monthly 
settlements.  It  is  evident  that  a  violation  of  duty  by  the  prlDci- 
pal  can  be  no  excuse  for  the  sureties,  who  are  bound  for  the  conse- 
quences of  all  violations  of  his  duties. 

a 

The  Mayor  and  Seleetmen  of  the  Town  of  Homer  v.  T.  8.  Merritt  * 
et  aU,  568. 
9.  The  sureties  on  a  suspensive  appeal  bond  can  be  made  liable 
where  execution  issued  on  certificate  of  the  non-filiog  of  the  tran- 
script by  the  appellant  and  the  money  could  not  be  made  after 
taking  necessary  steps  against  the 'principal. 

Moore,  Janney  <&  Hyame  v.  Louie  Lalawrie,  645. 
10.  Where  the  evidence  showed  that  the  existing  liabilities  of  the 
surety  on  the  .appeal  bond  exceed  his  assets  in  this  State,  but 
where  he  testifies  that  he  has  in  another  State  of  the  Union  prop- 
erty worth  a  sum  much  larger  than  all  his  liabilities ; 
Held — That  he  is  a  good  surety  in  this  State.    The  law  does  not  re- 
quire the  property  of  the  surety,  but  only  the  person  or  residence 
of  the  surety  to  be  within  the  State. 
8taie  ex  reL  Liqmdatore  of  Salamander  Ineurance  Company  v.  « 
Judge  of  the  Fourth  Diatrict  Court,  parish  of  Orledns,  662. 
!!•  The  judge  a  quo  dismissed  the  suspensive  appeal  granted,  on  the 
ground  that  the  surety  on  the  bond  was  not  the  owner  of  tangible 
property  to  the  amount  of  the  bond  within  the  jurisdiction  of  the 
court.    There  seems,  however,  to  be  no  question  of  the  solvency  of 
the  surety.    It  is  proved  that  the  surety  is  worth  the  amount  of 
the  bond  and  that  he  resides  within  the  jurisdiction  of  the  court. 
This  is  all  that  the  law  requires. 
8iate  of  Louisiana  ex  rel.  0,  A.  Foediok  v.  The  Judge  of  ihe  Sixth 
IHetriet  Court,  parish  of  Orleans,  685. 
12.  This  is  a  suit,  by  rule,  to  compel  a  surety  on  an  appeal  bond  to  pay 
the  remainder  of  the  judgment,  which  had  been  affirmed  on  a  sus- 
pensive appeal  from  an  order  of  seizure  and  sale. 
If  the  position  taken  be  correct,  that  the  proceedings  against  the 
surety  was  premature,  as  only  the  mortgaged  property  had  been 
sold  under  the  writ,  and  no  execution  had  been  issued  against  the 
judgment  debtor  and  returned  nulla  bona,  then  to  require  bond  for 
an  appeal  from  an  order  of  sale  is  an  idle  form. 
Article  575  of  the  Code  of  Practice  and  section  *S7  of  the  Bevised 
Statutes  of  1871,  justify  the  mode  of  proceeding  in  this  case.    The 
only  execution  which  it  was  possible  for  the  judgment  creditor  to 
cause  to  be  issued,  was  issued  and  returned  not  satisfliod^    The 
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reqairements  of  the  law  were  sabstantially  complied  with.  The 
Burety  knew  that,  ander  the  executory  process,  no  other  property 
could  be  sold  except  that  which  was  included  in  the  mortgage, 
and  when  he  stopped  that  by  signing  the  appeal  bond,  he  obli- 
gated himself  to  pay  the  amount  of  the  judgment  for  which  the 
writ  had  issued,  if  affirmed  on  appeal. 
By  reason  of  the  nature  of  the  judgment,  no  execution  could  be  taken 
out,  after  the  return  of  the  order  of  seizure  and  sale,  which  could 
reach  the  property  of  the  debtor,  and  therefore  plaintiff  had  the 
right  to  proceed  immediately  against  the  surety  on  the  appeal 
bond.  A  different  interpretation  of  the  law  would  make  of  judi- 
cial suretyship  a  mere  farce,  the  commencement  rather  than  the 
end  of  litigation. 

Oeorgiana  WJum  v.  Jesse  B,  Irwin,  Tutor,  et  aL,  706. 
Seb  Bonds  No.  7 — Oanal  and  Olaiborne  Streets  Railroad  Com' 
pany  v.  Succession  of  Armstrong,  433. 

TAXES  AND  TAX  COLLECTORS. 

1.  Although  **dae process  of  law"  generally  implies  and  includes 
regular  allegations,  opportunity  to  answer  and  a  trial  according  to 
some  settled  course  of  judicial  proceeding,  yet  this  is  not  uniV  r- 
sally  true.  It  does  not  apply  to  proceedings  to  collect  the  public 
revenue*. 

The  revenue  bill  fixes  the  amounts  of  the  license  taxes  due  by  retail 
merchants  and  retailers  of  spirituous  liquors,  and  the  act  No.  47, 
ot  1873,  provides  the  manner  in  which  taxes  and  licenses  shall  be 
collected* from  delinquent  parties.  This  is  sufficient.  It  is  the 
mode  provided  by  the  legislator  for  enforcing  a  right  of  the  sover- 
eign  and  is  due  process  of  law. 

The  judge  a  quo  did  not  err  in  refusing  to  receive  testimony  in  re- 
gard to  the  election  of  Governor  Kellogg  and  the  validity  of  his 
official  acts,  on  the  ground  that  the  right  of  an  officer  to  a  position 
which  he  holds  can  not  be  inquired  into,  or  his  action  be  declared 
null  in  a  suit  between  third  parties. 

WilUam  L,  McMillen  v.  Bohert  K,  Anderson,  18. 
2.  Nathaniel  Montross,  of  New  York,  took  out  an  order  of  seizure 
and  sale  agi^nst  certain  property  mortgaged  to  him  by  Samuel 
Jamison  to  secnte  the  pajrment  of  promissory  notes  on  which  this 
suitfwas  brought.  The  mortgaged  property  was  sold  and  adjudi- 
cated to  the  plaintiffs.  The  amount  due  on  the  debt  for  which  the 
property  was  seized,  was  paid,  and  the  remainder  of  the  proceeds 
of  the  sale  was  retained  to  pay  prior  encumbrances.  The  city  of 
New  Orleans  claimed  as  due  for  unpaid  taxes  against  the  property 
a  certain  sum  of  money,  with  interest  and  costs  and  attorney's 
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fees,  and  alleged  the  city's  right  to  be  paid  in  preference  to  any 
other  creditors*    The  State  tax  collector  for  the  First  District  of 
New  Orleans  excepted  to  the  jarisdiction  of  the  court,  showed  that 
the  State  has  a  first  privilege  upon  the  property  for  all  taxes 
and  can  not  be  called  in  as  an  ordinary  creditor,  as  aimed  at  by 
plaintiffs. 
Bat  Smith  &  Co.,  who  held  certain  mortgage  notes,  drawn  by  Jami- 
son and  secared  also  by  first  mortgage,  took  executory  proceedings 
against  the  said  property  which  plaintiffs  have  enjoined.    They 
have  made  parties  to  this  suit,  as  in  a  kind  of  ooncwnm,  the  city 
of  New  Orleans,  claiming  a  sum  due  for  taxes,  also  the  State  tax 
collector  of  the  First  District  of  New  Orleans  and  Nathaniel  Mon- 
tross,  holder  of  the  notes  and  mortgage  under  which  the  property 
was  sold,  and  they  have  prayed  that  the  jyoceeds  of  the  sale  of 
the  property  in  their  hands  be  distributed  among  the  creditors  of 
Jamison,  according  to  their  respective  rights  of  mortgage  and 
privilege. 
The  court  a  qua  maintained  the  exception  of  the  State  tax  collector, 
gave  judgment  in  favor  of  the  city  for  a  certain  amount  of  taxes 
..with  lien  and  privilege  on  the  property,  and  dissolved  plaintiffs' 
iiVJ  unction. 
*   The  judge  below  erred  only  so  far  as  he  gave  judgment  in  favor  of 
the  city  for  taxes.    It  would  be  in  time  after  the  execution  of  the 
order  of  seizure  and  sale  now  pending  to  present  the  claim  for 
taxes,  reserving  to  the  city  her  right  to  be  paid  the  taxes  due  out 
of  the  proceeds  of  the  sale  when  made.  ^ 

Exbemia  National  Bank  et  dla.  v.  Smith  et  aU.,  59. 

« 

9.  This  is  a  suit  to  force  compliance  with  the  terms  of  adjudication  of 
property.  The  defense  is  want  of  title  in  the  seller,  the  adminis- 
trator of  the  Trainer  estate.  Trainer  bought  the  lot  about  which 
the  dispute  is  as  to  title  at  a  tax  sale  made  in  August,  1860,  at  the 
suit  of  the  city  of  New  Orleans  for  city  taxes.  The  sale  was  made 
under  the  provisions  of  the  act  No.  85  of  the  session  of  1858,  and 
act  No.  175  of  1859,  additional  thereto.  The  provisions  of  these 
acts  not  having  been  complied  with  in  the  tax  sale,  it  follows  that 
the  evidence  does  not  establish  a  valid  title  in  the  succession  of 
Trainer.  Suceesnans  of  John  and  Mary  Trainor,  150. 

4.  The  title  to  the  act  No.  7  of  the  extra  session  of  1870  is  sufficiently 
expressive  of  its  objects  and  purposes  to  indicate  the  intention  of 
establishing  a  new  city  charter,  and  as  a  consequence  the  pre- 
scribing of  the  city  limits  or  boundaries. 
Cities  may  properly  be  extended  in  their  boundaries  as  need  or  con- 
venience may  require.  The  extension  of  their  boundaries  may,  as 
57 
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in  the  present  case,  include  rural^  districtd,  the  condition  of  which 
is  very  materially  different  from  the  character  of.  city  property. 

Taxation  must  be  equal  and  uniform,  but  the  ascertainment  of  the 
proper  standard  of  valuation  to  form  the  basis  of  taxation  is  well 
nigh  insurmountable.  It  is  at  least  a  dif&oulty  that  is  never 
clearly  and  satisfactorily  removed. 

The  principle  is  well  settled  and  the  doctrine  established,  that  a 
Legislature  may,  without  the  infringement  of  constitutional  rights, 
extend  the  boundaries  of  a  city  and  embrace  new  territory,  but 
that  it  is  without  power  to  authorize  the  city  to  levy  any  other 
than  a  uuifprm  and  equal  tax  od  all  property  alike. 

The  tax  in  dispute  in  this  case  has  been  imposed  since  the  city  char- 
ter of  1870  which  makes  it  the  duty  of  the  City  Council  to  lay  an 
equal  and  uniform  t^  upon  all  real  aud  personal  property  in  said 
city. 

From  these  well-settled  principles  and  the  law  applicable  to  this 
case,  it  must  be  coDcluded  that  the  objections  urged  against  the 
constitutionality  and  legality  of  the  tax  in  question  are  untenable. 

Ciiy  of  New  Orleans  v.  Pierre  Oaeela/r,  156. 

5.  It  has  been  decided  by  this  court  that  the  express  grant  of 
authority  in  article  118  of  the  constitution,  to  exempt  from  tax- 
ation property  actually  used  for  church,  school,  or  charitable 
purposes,  by  implication  prohibits  the  General  Assembly  from 
exempting  property  not  actually  used  for  such  purposes. 

The  exemption  from,  taxation  of  property  used  for  certain  pur- 
poses, ei^^ssly  granted  in  the  constitution,  or  in  a  law  specially 
authorizea  by  the  constitution,  means  an  exemption  from  all 
taxation,  municipal  as  well  as  State.  It  means  a  complete  and 
not  a  partial  exemption,  and  this  limitation  must  apply  to  the 
power  of  taxation  previously  delegated  to  the  municipal  corpo- 
rations of  the  State. 

•      Mr.  and  Mrs,  Lefrane  v.  City  of  Neva  Orleans^  188. 

6.  It  is  a  rule  of  general  jurisprudence,  as  well  as  a  principle  of  public 
policy,  to  construe  the  redemption  laws  liberally.  The  object  of 
the  State  is  to  collect  the  revenues,  and  not  to  deprive  its  citizens 
of  any  rights. 

It  is  not  to  be  deduced  from  the  act  No.  47  of  the  acta  of  1873  that 
it  takes  away  from  creditors  and  all-other  parties  interested,  except 
the  owner,  the  right  of  redemption  which  they  had  formerly  en- 
joyed. If  a  mortgagee  is  a  species  of  owner  or  quasi  owner,  as  the 
doctrine  is,  he  is  embraced  in  the  exception  made  by  the  express 
words  of  the  statute. 

To  adopt  a  different  conclusion  it  should  clearly  appear  that  tiie 
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State,  which  has  declared  that  the  property  of  the  debtor  is  the 
common  pledge  of  all  his  creditors,  intends  by  the  process  of  col- 
lecting the  contributions  of  its  citizens  and  inhabitants  to  defeat 
absolutely  all  the  rights  of  creditors  upon  property  subject  to  those 
contributions.  The  right  of  the  State  to  its  necessary  revenue  is 
paramount,  but  it  is  to  be  exercised  with  a  strict  regard  to  those 
other  rights  which  the  State  itself  has  granted  or  guaranteed, 
especially  of  parties  not  delinquent,  except  it  expressly  declares 
otherwise  for  exigencies  which  make  the  declaration  necessary. 
Therefore  the  right  of  redemption  still  exists  in  the  owner  or  quasi 
owner  under  the  prescribed  conditions. 

It  being  shown  that  the  defendant  has  a  residence  both  in  New  Or- 
leans and  West  Virginia,  spending  a  large  portion  of  the  year  in 
that  city,  and  attending  to  mercantile  and  other  business,  the 
tender  to  effect  redemption  by  plaintiff  was  properly  made  at  the 
residence  of  the  defendant  in  New  Orleans,  as  it  does  not  appear 
that  he  had  an  agent  to  represent  him  in  such  matters. 

The  object  of  consignment  is  to  exonerate  the  debtor  from  further 
liability  and  risk,  and  the  failure  to  make  it  does  not  defeat  the 
legality  of  a  tender.  The  law  says  a  consignment  may  be  made, 
but  does  not  make  it  essential  in  case  the  creditor  refuses. 

The  plaintiff  should  not,  under  the  circumstances  of  the  case,  be 
concluded  by  her  refusal  to  pay  when  the  purchaser  offered  to 
accept.    The  latter  had  sold  to  a  third  party,  who  did  not  join  in  * 
the  proposal,  and  who  might  have  refused  to  concur. 

Oharlea  E.  Alter  v.  Henry  Shepherd  et  aU,  207. 
7.  Tax  payers  have  a  right  to  appeal  from  a  judgment  rendered 
against  the  parish,  and  in  which  a  special  tax  is  decreed. 

A  bare  inspection  of  the  record  was  sufGicient  to  indicate  an  appeal 
as  the  course  for  the  district  attorney  pro  tern,  to  pursue,  in  view 
of  his  duty  as  an  officer  protecting  the  legal  rights  of  his  client,  the 
parish  of  St.  Charles.  He  took  no  appeal,  howeyer,  and  when  the 
tax  payers  of  said  parish  sought  to  exercise  that  right,  not  content 
with  his  own  inaction,  he  joined  the  plaintiff  in  an  effort  to  defeat 
the  appeal,  to  the  prejudice  of  his  client,  the  parish  of  St.  Charles. 
This  is  an  extraordinary  feature;  the  conduct  of  that  public  officer 
is  reprehensible. 

There  is  no  proof  in  the  record  that  the  warrants  or  certificates 
offered  in  evidence  were  issued  by  the  parish  or  were  authorized 
to  be  issued  by  the  police  jury. 

If  the  warrants  or  certificates  were  authorized  to  be  issued,  they  are 
not  sufficient  to  justify  the  judgment  of  the  court  below.  Police 
jniies,  in  the  administration  of  the  limited  powers  confided  to 
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them,  must  proyide  means  by  taxation  for  the  purpose  and  in  the 
manner  provided  by  law.  They  can  not  bind  the  parishes  by  put- 
ting in  circulation  their  notes  or  warrants  at  pleasure. 

O.  J.  Flagg  t.  The  Parish  of  8t  Oharlei^  319. 

8.  The  position  taken  by  the  plaintiff  that  the  tax  collector  has  no 
right  to  sell  forfeited  lands,  is  not  correct.  It  has  already  been  de- 
cided  that  when  the  plaintiff  repudiates  his  own  title  and  sets  up 
that  of  the  State,  he  shows  no  cause  to  complain,  and  if  the  tax  col- 
lector has  no  authority,  as  he  alleges,  to  sell  forfeited  lands,  there 
will  be  no  divestiture  of  title,  and  no  injury  can  result,  at  least  to 
the  plaintiff. 

The  tax  collector  charged  with  the  duty  of  collecting  all  the  taxes, 
the  delinquent  list  included,  has  authority  to  sell  forfeited  lands, 
reserving  to  the  former  owner  the  right  of  redemption  according 
to  the  statutory  provisions  on  the  subject.  The  decision  given  in 
the  case  of  Hall  v.  Hall,  23  An.  135,  has  no  bearing  on  the  statutes 
under  consideration,  because  they  were  enacted  subsequent  to  the 
controversy  in  that  case. 
Frank  8.  Oamer,  Administrator,  v.  B.  K,  Anderson,  Taa  Col- 
lector, 838. 

9.  The  tax  collector  is  entitled  to  charge  $2  for  each  deed  of  sale 
which  he  effects,  but-  when  one  person  buys  all  of  a  tract  of  land 
containing  two  thousand  acres,  and  gets  one  deed,  the  tax  col- 
lector is  not  allowed  to  charge  for  forty  deeds  under  the  sup- 
position that  the  property  has  beea  subdivided  into  fifty-acre  lots. 

The  8tat&  ex  reL  P.  9,   WUt»,  Agent,  etc.  v.  OhmrUs  Olintan, 
Auditor,  362. 

10.  The  bank  of  Lafayette  was  organized  since  the  adoption  of  the 
constitution  of  1868.  Article  118  of  that  instrument  declares  what 
property  may  be  exempted  from  taxation.  Any  law  which  is  in 
conflict  with  that  article,  whether  passed  before  or  after  the  adop- 
tion of  the  constitution  is  stricken  with  nullity  thereby,  unless  the 
law  created  a  contract  with  the  other  party,  whose  property  is 
exempted  before  the  adoption  of  the  constitution. 

Oity  of  Hew  Orleans  v.  Bank  of  Lafayette,  376. 

11.  The  State  has  the  power  to  establish  a  police  for  the  various  muni- 
cipal corporations  which  she  has  created  and  which  she  employs 
in  the  administration  of  government.  As  she  could  establish  a 
police  department  in  every  parish  of  the  State,  no  reason  can  be 
seen  why  she  could  not  pass  an  act  establishing  a  Metropolitan 
Police  district  composed  of  the  municipal  corporations  (cities  and 
parishes)  mentioned  in  the  act  on  the  subject,  and  require  the 
expenses  thereof  to  be  apportioned  among  them  severally  in  pro- 
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portion  to  the  number  of  policemen  employed  in  each.  This  has 
been  done  in  the  acts  of  1868  and  1869,  establishing  and  regulating 
the  Metropolitan  Police  district. 
It  is  not  pretended  that  plaintiff  is  required  to  pay  a  greater  tax  than 
any  other  citizen  in  the  parish  of  St.  Bernard,  nor  is  there  any 
proof  showing  that  the  apportionments  assessed  by  the  police  com- 
missioners for  the  years  1869  and  1870  are  not  just  and  in  propor- 
tion to  the  number  of  officers  and  policemen  assigned  to  police 
duty  in  said  parish  during  said  years.  So  that  plaintiff,  not  being 
required  to  pay  an  unequal  tax  for  the  expenses  of  policemen 
actually  employed  for  the  public  welfare  in  the  parish  of  St.  Ber- 

♦ 

nardy  has  no  cause  to  complain;  none  of  his  constitutional  rights 
have  been  violated. 

Hffppohfte  QaUy  t.  Leopold  Chtiehardf  Tax  Oollector,  396. 

12.  The  question  in  this  case  is  not  about  taxing  the  lots  of  ground 
which  belong  to  the  Poydras  Female  Orphan  Asylum,  but  about 
taxing  the  buildings  and  improvements  thereon,  placed  there 
under  a  contract  which  makes  them  the  property  of  the  lessee  and 
therefore  liable  to  taxation  thereon.  There  is  no  doubt  about  the 
right  of  the  city  to  collect  taxes  on  said  property  from  the  defend- 
ant. Oity  of  New  Orleans  v.  8.  P.  BueSt  413. 

18.  The  State  when  selling  a  certain  piece  of  property  for  taxes  of 

1871,  due  thereon,  did  not  sell  it  freed  from  the  taxes  of  1872.  The 
State  had  a  concurrent  mortgage  and  privilege  to  secure  the  taxes 
due  for  both  years,  and  the  sale  did  not  purport  to  release  the 
taxes  of  187S}.  The  former  owner  might  have  redeemed  his  land 
by  complying  with  the  requirements  of  the  law  after  the  sale,  but 
he  conld  not  have  taken  the  property  back  freed  from  the  taxes  of 

1872.  The  purchaser  bought  the  property  subject  to  the  taxes  of 
.  that  year. 

Charles  McAllister  v.  B.  K.  Anderson,  Tax  Collector,  425. 

14.  The  property  of  the  defendants  is  not  exempted  from  taxation  by 
their  charter.  There  are  no  terms  or  expressions  used  in  their 
acts  of  incorporation  declaring  a  contract  between  the  State  and 
the  corporators,  and  the  existence  of  such  a  contract  can  not  be 
inferred,  nor  has  the  property  been  used  for  the  specific  purposes 
expressed  in  the  acts  of  incorporation,  and  which  was  the  condi- 
tion of  an  exemption  from  taxation. 

City  of  New  Orleans  v.  The  New  Orleans  Mechanics'  Society,  436. 

15.  In  this  instance  the  claim  of  the  plaintiff  against  the  defendant, 
tax  collector,  for  uncollected  taxes  and  licenses,  is  unfounded  in 
law  and  equity.  If  the  defendant  is  responsible  to  the  plaintiff 
for  the  uncollect^4  taxes,  the  defendant  would  have  the  right  to 
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continue  to  collect  them  after  his  removal  from  office — ^which  he 
can  not  do. 

There  is  no  evidence  that  the  defendant  received  the  warrants  in 
payment  of  taxes,  which  he  tendered  in  settlement,  or  that  he  was 
authorized  to  receive  them.  They  were  therefore  properly  refused 
by  the  treasurer  in  settlement  of  taxes  collected. 

The  defendant  was  the  agent  of  the  parish,  and  he  is  bound  to  return 
to  the  parish  the  amoant  of  taxes  he  received  in  currency,  and  the 
court  will  presume  that  he  received  currency,  unless  the  law 
authorized  the  receipt  of  warrants  in  payment  of  taxes  and  the 
.  evidence  showed  tliat  he  actually  received  warrants  In  settlement 
of  the  taxes.  Tax  collectors  can  not  be  permitted  to  speculate  in 
parish  warrants. 

Parish  of  West  Baton  Bouge  v.  Bohert  Morris^  459, 

16.  The  tax  bill  on  which  this  suit  is  brought  is  made  out  against  the 
City  Hotel,  R.  S.  Morse  and  James  E.  Zunts.  The  judgment  was 
that  the  City  Hotel,  etc.,  is  hereby  condemned  to  pay,  etc.  This 
proceeding  was  had  in  the  case  entitled  the  city  of  New  Orleans  t;. 
City  Hotel,  R.  S.  Morse  and  James  E.  Zunts,  who  have  appealed 
on  the  ground  that  they  know  of  no  law  which  justifies  a  judgment 
against  property  the  owners  of  which  are  not  unknown. 

•  There  can  be  no  doubt,  under  the  ciroamstanoes,  that  the  appellants 
were  the  parties  who  were  condemned  in  the  judgment,  which 
must  be  construed  with  reference  to  the  pleadings  in  the  case  and 

# 

the  obligation  sought  to  be  enforced.    This  is  necessarily  implied 
in  their  application  for  an  appeal. 
It  is  just  as  much  the  duty  of  the  plaintiff  as  of  the  defendants  to 
see  that  the  clerk  of  the  court,  or  the'  judge,  makes  no  error  in 
entering  the  judgment. 

City  of  New  Orleans  v.  Oiiy  Hotel,  B.  8,  Morse  and  Jatnes  JS. 
ZunU,  470. 

17.  Because  the  defendant  is  required  to  pay  a  license,  it  is  no  reason 
why  property  owned  by  it  should  not  be  taxed  like  other  property 
of  the  city  of  New  Orleans. 

City  of  New  Orleans  v.  The  People^ s  Inswra/nee  Company,  519. 

18.  The  only  question  in  this  case  is,  whether  municipal  taxes  for  1873 
on  the  capital  stock  of  the  People's  Bank  can  be  imposed.  It 
must  be  answered  in  the  affirmative.  In  1869,  when  the  defendant, 
the  People's  Bank,  was  incorporated  under  the  act  of  the  fifteenth 
of  March,  1855,  entitled  an  act  to  establish  a  general  system  of  free 
banking  in  this  State,  the  statute  of  1857  exempting  free  banks 
Itom  municipal  taxation  had  been  stricken  with  nullity  by  article 
118  of  the  constitution  of  1868.  Such  exemption  formed,  there- 
fore, no  part  of  the  contract  arising  from  the  act  of  incorporation. 


f 


INDEX.  901 


TAXES  AND  TAX  COLLECTOES— Continued. 

Defendants  contend  erroneoualy  that  there  is  no  statute  authorizing 
the  municipal  taxation  of  a  banking  institution,  and  that  the  ordi- 
nance passed  by  the  city  without  the  sanction  of  such  law  is  abso- 
lutely void. 

The  capital  of  a  bank  is  its  property  and  is  liable  to  taxation  unless 
specially  exempt. 

By  section  12  of  the  charter  of  1870  the  city  of  New  Orleans  is  au- 
thorized and  required  to  *^levy  an  equal  and  uniform  tax,  for  the 
purposes  of  this  act,  on  aU  property,  real  and  personal,  in  said 

city.''     •     •     • 

The  City  of  New  Orleans  v.  People's  Bank,  646. 

19.  The  defendant  bank .  having  been  incorporated  since  the  adoption 
of  the  constitution  of  1868,  there  is  no  contract  between  it  and  the 
State  under  previous  laws  on  the  exemption  from  taxation^  and 
there  is  no  conflict  with  the  constitution  in  levying  the  present  tax. 

City  of  New  Orleans  v.  Metropolitan  Loan,  Savings  and  Fledge 
Bank,  648. 

20.  The  city  of  New  Orleans,  by  a  special  act  No.  73,  AprU  26,  1872,  is 
declared  not  to  be  restrained  in  requiring  a  license  from  the  Insu- 
rance Companies  within  her  boundaries,  by  either  the  act  No.  42, 
March  3,  1871,  or  act  No.  14,  March  8,  1872,  which  provided  for  the 
general  revenue  of  the  State,  and  on  which  defendant  relies  in  the 
suit  instituted  against  it  by  the  city  of  New  Orleans  for  the  recov- 
ery of  a  license  tax. 

City  of  New  Orleans  v.  Olohe  Mutual  Life  Insurance  Company,  656. 

21.  This  is  a  suit  to  annul  a  t^x  sale  by  a  justice  of  the  peace  and  re- 
cover the  property  thus  disposed  of.  All  property  seized  under 
writs  of  justices  of  the  peace,  whether  the  same  be  movable  or  im- 
movable, must  be  appraised  and  sold  in  the  same  manner  as  prop- 
erty seized  and  sold  by  sheriffs.  None  of  the  formalities  required 
and  made  necessary  by  law  to  constitute  a  seizure  by  the  sheriff  or 
other  officer  of  the  parishes  of  Orleans  and  Jefferson  having  been 
complied  with  in  this  case,  it  follows  that  nullity  of  the  sale  is  the 
consequence. 

As  defendants  in  their  answer  set  up  no  reconventional  demand  for 

taxes  paid  by  them  since  their  pretended  purchase  of  the  land  herein 
decreed  to  belong  to  plaintiff,  no  relief  can  be  given  in  that  regard. 
Thomas  McSeil  v.  Feter  J.  Kramer  et  als.    City  of  New  Orleans 
in  Warranty,  678. 

22.  A  suit  for  taxes  is  summary  and  is  not  to  be  tried  by  a  jury. 

City  of  New  Orleans  v.  Hugh  Cassidy,  704. 

23.  There  is  nothing  in  the  act  creating  the  Superior  District  Court, 
which  confines  to  that  court  the  proceeding  of  relator,  asking  for 
an  order  to  the  sheriff  to  put  relator  in  possession  of  certain  real 
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estate  whioh  he  alleges  to  have  parobased  at  a  tax  sale  of  the  same 
by  the  tax  oolleotor  nnder  the  provisions  of  act  No.  47  of  1878, 
entitled  an  act  to  enforce  the  payment  of  taxes  dae  the  State,  etc. 
The  Fourth  District  Court  for  the  parish  of  Orleans  is  a  district  court 
in  contemplation  of  the  act  No  47,  invoked  by  relator,  being  a 
district  court  of  general  civil  jurisdiction. 
The  act  does  not  declare  in  express  terms  that  the  order  to  the  sheriff 
to  put  a  purchaser  in  possession  shall  issue  without  notice,  and 
this  court  may  well  construe  it  as  adopted  with  reference  to  the 
general  laws  relating  to  summary  proceedings  in  the  courts  of  tliis 
State.    Hence  no  constitutional  qaestion  arises. 
The  judge  a  quo,  in  this  instance,  did  not  err  in  refusing  to  issue  the 
order  as  prayed  for,  because  no  party  was  made  to  the  proceeding 
upon  whom  notice  could  be  served.    Consequently  there  is  no  pro- 
per showing  for  the  writ  of  mandamus  to  issue  from  this  court. 
State  of  Louisiana  ex  reh  George  OL  Norcroes  v.  Judge  of  the 
Fourth  District  Court,  Parish  of  Orleans,  704. 
24.   This  court  can  not  perceive  how  a  taxpayer  can  justly  complain 
that  the  levying  of  a  tax  is  unequal,  because  some  property  in  the 
State  has  been  omitted  in  the  assessment,  either  through  inadver- 
tence or  because  it  is  supposed  to  be  exempted  by  an  unconstitu- 
tional law;  for  the  effect  would  be  the  same. 
Probably  there  never  has  been  an  assessment  which  embraced  aZZthe 
property  of  the  State,  but  that  fact  did  not  render  the  assessment 
unconstitutional.    When  the  omission  is  discovered,  the  property 
must  be  assessed,  for  the  constitution  and  laws  require  that  all 
property  shall  be  assessed. 
Certain  questions  discussed  in  this  controversy  can  not  be  considered 
by  this  court,  as  they  do  not  relate  to  the  legality  or  unconstitu- 
tionality of  the  law,  but  relate  to  questions  of  fact,  such  as  whether 
the  Auditor  made  accurate  calculations  for  the  purpose  of  the  as- 
sessment for  taxes,  or  exceeded  his  authority,  as  the  amount  in 
dispute  is  less  than  five  hundred  dollars;  wherefore  this  court  has 
not  jurisdiction  for  that  purpose. 
The  defendant  can  not  raise  the  question  concerning  the  legality  of 
the  warrants  to  pay  which  the  one-mill  tax  is  said  to  be  levied,  as 
the  holders  of  said  warrants  are  not  parties  to  this  suit;  and  the 
amount  of  revenues  to  be  raised  is  a  matter  within  the  legislative 
discretion.  State  v.  Maacwell,  722. 

See  Mandamus,  No.  4 — State  ex  rel.  MacavXay  v.  Charles  OUi^ 

ton,  Auditor,  429. 
Metropolitan  Police  Warrants,  No.  l—Louisiana  National 
Bank  v.  City  of  New  Orlea/ns  et  als.,  446,  and  No.  2 — State  e» 
reh  Lubie  v.  Administrator  of  Finance,  City  of  New  Orleane, 
493. 
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TELEGRAPH  COMPANY. 
1.  This  is  a  suit  to  recover  the  amoant  of  losses  sastained  in  oon- 
seqnenoe  of  incorrect  information  given  by  defendants,  in  vio- 
lation of  their  contract  with  plaintifEs,  as  to  the  flactaations  of 
the  gold  market  in  New  York.  The  defense  is,  that  the  error 
in  the  telegram  was  no  fault  of  defendants,  bat  occurred  in  the 
working  of  the  indicator  of  the  Gk>ld  Stock  Company  placed  for 
convenieoce  in  the  office  of  defendants  in  New  York,  but  nnder 
the  management  of  a  corporation  entirely  distinct  from  theirs. 
This  does  not  exonerate  them  from  liability,  because  by  their 
contract  they  were  bound  to  carry  to  plaintiffs  correct  informa- 
tion, which  they  could  have  obtained  without '  relying  on  the 
indicator. 

Bank  of  Nmo  Orleans  v.  Western  Union  TeUgra^ph  Co.,  49. 

TENDER  AND  CONSIGNMENT. 
1.  'The  object  of  consignment  is  to  exonerate  the  debtor  from  fur- 
ther liability  and  risk,  and  the  failure  to  make  it  does  not 
defeat  the  legality  -  of  a  tender.  The  law  says  a  consignment 
may  be  made,  but  does  not  make  it  essential  in  case  the  cred- 
itor refuses. 
The  plaintiff  should  not,  under  the  circumstances  of  the  case,  be 
concluded  by  her  refusal  to  pay  when  the  purchaser  offered  to 
accept.  The  latter  had  sold  to  a  third  party,  who  did  pot  join 
in  the  proposal,  and  who  might  have  refused  to  concur. 

Alter  V.  Shepherd  et  ate.,  207. 

TUTORSHIP. 

1.  The  property  of  a  cot'utor  is  not  subjected  to  the  legal  mortgage  of 
the  minor.  But,  by  the  term  cotutor,  must  be  understood  the 
person  who  becomes  so  by  the  fulflllment  of  the  requirements  of 
law. 

Where  the  mother,  being  the  natural  tutrix  of  her  minor  children, 
contracts  a  second  marriage,  she  is  required,  previous  to  the  mar- 
riage, to  cause  a  family  meeting  to  be  convened  for  the  purpose  of 
determining  whether  she  shall  remain  tutrix  after  the  marriage. 
If  she  fails  in  this  duty  she  loses  the  tutorship  ipeo  facto.  In  such 
a  case,  the  children  of  a  previous  marriage  have  a  legal  mortgage 
on  the  property  of  the  new  husband  for  the  acts  of  the  tutorship 
thus  unlawfully  kept  by  the  mother,  reckoning  from  the  day  on 
which  the  new  marriage  took  place. 

W.  Bodein  Keene  v.  George  Omier  and  Sheriff,  232. 

2.  Because  a  cotutor  is  liable  to  account  for  property  belonging  to 
minors  which  may  have  come  into  his  hands,  it  does  not  follow  that 
he  can  not  be  appointed  their  tutor  by  testament* 

The  declaration  of  three  of  the  five  members  of-  a  &mily  meetiog 
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called  in  the  interest  of  the  minora,  that  that  the  appointed  tutor 
is  not  a  fit  person  to  have  charge  of  the  minors,  can  not  be  taken 
into  consideration.  In  the  first  place,  there  was  nothing  to  author- 
ize the  fomily  meeting,  there  being  no  vacancy  in  the  office  of  tutor 
to  be  filled.  In  the  second  place,  the  reasons  they  give  for  their 
opposition  are  entirely  outside  of  the  law.  This  court  can  not  say 
in  advance  that  the  mother's  choice  of  the  person  who,  in  her 
opinion,  was  best  fitted  to  have  charge  of  the  minors,  was  ill- 
advised.  Bueeession  of  Mrs.  8,  B,  Fuqua^  271. 

3.  Celestin  LeBlanc,  who  gave  a  note  in  part  payment  of  a  plantation 
and  slaves,  due  in  February,  1862,  to  Jules  LeBlanc,  father  of  the 
minors  in  this  instance,  of  whom  said  Celestin  subsequently  be- 
came the  tutor,  charges  himself  in  his  account  with  a  large  de- 
duction on  said  note,  on  the  ground  that  said  note  waB  given, 
in  part,  for  the  price  of  slaves.  But  slavery  had  not  been  abol- 
ished when  this  note  fell  due,  and  as  it  was  in  his  hands  when 
he  was  appointed  tutor,  it  must  be  considered  as  so  much  cash 
belonging  to  the  minors.  Wherefore  the  deduction  can  not  be 
allowed. 

The  tutor  does  not  owe  the  interest  claimed  on  the  sums  whidh 
came  into  his  hands.  They  were  not  revenues,  but  merely  a  cap- 
ital representing  the  total  of  the  minors*  inheritance,  which  was 
nearly  absorbed  by  necessary  expenses  for  the  minors,  by  the  pay- 
ment of  debts  due  by  the  successions  of  the  minors'  father  and 
mother,  and  by  the  costs  of  administration.  He  can  not  be 
charged  with  interest  on  funds  thus  received. 

Succession  of  Domitilde  Hehert^  300. 

4.  It  was  improper  for  a  tutor  to  use  a  mortgage  note  issued  for  a 
specific  purpose  on  the  minor's  behalf  as  collateral  security  of  an 
individual  debt  of  his  own  unconnected  with  said  minor's  interest. 
The  plaintiff  was  aware  of  these  circumstances  and  therefore  can 
not  recover.  Temple  9,  Coons  y,  Joseph  F,  KendoM^  443. 

VICKSBURG,  SHREVEPORT  AND  TEXAS  R.  R.  CO. 
1.  This  court  is  satisfied  that  the  document  sued  on  is  the  property 
of  plaintiffs  and  not  of  the  interveners,  by  whom  it  was  trans- 
ferred, and  not  merely  pledged  to  plaintiffs,  as  he  alleges,  to  guar- 
antee the  payment  of  the  indebtedness  of  a  third  party. 
The  position  taken  by  the  intervener  that  the  obligation  sued  on 
was  not  stamped  when  it  was  delivered  to  plaintiffs,  and  that  it  is 
therefore  a  nudum  p<ictufn,  is  entirely  untenable.  If  he  gave  them 
the  obligation  without  being  stamped,  when  stamps  should  by  law 
have  been  placed  upon  it,  it  was  a  wrong  doing  of  his  own  from 
which  he  can  draw  no  protection.    Besides,  the  plaintiffs  had  the 
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VICKSBURG,  SHREVEPORT  AND  TEXAS  R.  R.  CO.— Continued, 
right  to  cause  the  required  stamps  to  be  put  upon  it.  The  require- 
ments of  the  law  are  complied  with,  if  the  stamps  are  on  the 
obligation  when  sought  to  be  enforced. 
Allegations  that  intervener,  when  he  parted  with  the  obligation, 
.  which  was  negotiable,  and  of  which  he  claims  the  ownership,  did 
BO  despite  the  agreement  he  was  under  with  his  associates  to  keep 
it  out  of  commerce,  can  do  him  no  good,  and  he  can  not  be  listened 

to  on  this  point. 
It  is  conceded  that  the  defendants,  with  others,  at  sheriflf  s  sale,  pur- 
chased all  the  rights,  privileges,  franchises  and  other  property 
belonging  to  the  Vicksburg,  Shreveport  and  Texas  Railroad  Com- 
pany.   This  company  was  a^  corporation  established  by  law.    As  a 
corporation   thus  established,  its  members  were  not  personally 
responsible  foi  the  debts  of  the  company  beyond  the  amount  of 
stock  which  they  individually  held. 
As  to  the  defendants,  they  did  not  acquire  by  their  purchase  the 
immunity  of  the  stockholders  of  that  company  from  liability 
beyond  the  amount  of  their  stock.    This  purchase  conveyed  to 
them  all  the  rights,  privileges,  franchises  and  other  property  of 
said  company;  but  it  did  not  and  could  not  make  them  a  corpora- 
tion, for  corporations  are  created  only  by  special  act  of  the  Legis- 
lature, or  in  the  manner  provided  for  by  law.    As  regards  the 
rights,  privileges,  franchises  and  other  property  of  the  company 
aforesaid,  the  purchase  made  defendants  joint  owners  thereof  and 
nothing  else.     It  did  not  make  them  that  company. 
If,  as  alleged,  the  ratification  of  the  sale  by  the  State  constituted 
them  a  corporation,  their  corporate  rights  would  take  effect  only 
from  the  passage  of  the  act.    But  the  act  was  passed  subsequently 
to  the  publishing  of  the  instrument  sued  upon.    The  rights  of  the 
holders  of  the  obligation  had  vested,  and  the  Legislature  could 

not  shake  them. 
Defendants'  plea  that  the  obligation  sued  on  purports  to  have  be^n 
issued  by  the  Vicksburg,  Shreveport  and  Texas  Railroad  Com- 
pany,  and  therefore  that  they,  the  defendants,  can  not  be  liable 
individually,  does  not  protect  them.  Obligors  are  bound  not  by 
the  style  which  they  give  to  themselves,  but  by  the  consequences 
which  they  incur  by  reason  of  their  acts. 
It  was  sufficient  that  the  instrument  sued  upon  was  stamped  when. 

offered  in  evidence. 
This  court  can  neither  add  to  the  law  nor  take  from  it,  and  as  the 
law  limits  the  solidarity  of  obligors  engaged  in  carrying  personal 
property  for  hire,  to  that  property  which  is  carried  on  ships,  or 
other  vessels,  it  can  not  be  extended  to  those  who  carry  it  on  a 
railroad .    Hence  the  defendants  are  liable  jointly,  and  not  in  soUdo. 
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VICKSBUEarSHREVEPORT  AND  TEXAS  B.  R.  CC—Continned. 
It  appears  that  others  besides  the  present  defendants  are  the  ownen 
of  this  road.     Their  names  were  given  to  the  plaintiffs  by  the 
defendants.     They  shonld  have  been  made  parties  to  Hie  snit 
The  owners  are  nine  in  namber.    Judgment  is  therefore  rendered 
in  favor  of  the  plaintiffs  and  against  the  defendants  for  the  propor- 
tion due  by  each. 
John  Ohaffe  &  Brother  v.  John  T.  Ludelmg  et  aU.     W.  J.  Q. 
Baker f  Intervenor^'QW . 

WALL  IN  COMMON. 

1.  This  is  a  contract  aboat  a  wall  claimed  to  be  in  common.  Back- 
ner  boaght  only  what  his  vendors  could  sell.  Not  having  paid 
one-half  the  cost  of  erecting  the  wall,  they  did  not  own  half  of  it, 
and  could  not  sell  the  half  thereof.  Bnckner's  ignorance  of  the 
want  of  title  to  one-half*  of  the  Wall  in  his  vendors  should  not 
prejudice  the  plaintiffs,  if  it  operate  a  hardship  to  him.  Hit 
becoming  owner  of  all  the  premises  owned  by  his  vendors  con- 
ferred no  immunity  upon  him  to  use  the  wall  as  a  wall  in  common, 
free  of  charge.  He  acquired  by  his  purchase  only  the  right  whidi 
his  vendors  had  to  make  the  wall  one  in  common,  by  paying  half 
the  cost  of  erection.  Availing  himself,  as  it  seems  he  has  done,  of 
the  benefit  of  the  wall,  it  is  but  fair  he  should  pay  for  one-half  the 
expense  incurred  in  building  it. 

Ohism  dt  Boyd  v.  P.  J.  Lefebre,  199. 
WIDOW. 

1.  Under  article  3252  R.  C.  C,  which  says :  "The  widow  or  legal  rep- 
resentatives of  the  children  shall  be  entitled  to  demand  and  receive 

« 

from  the  successor  of  the  deceased  husband  or  father  a  sum  which, 
added  to  the  amount  of  property  owned  by  them,  or  either  of 
them,  in  their  own  right,  will  make  up  the*  sum  of  one  thousand 
dollars,"  the  proof  should  have  shown  that,  in  this  instance,  the 
widow  also  had  no  means,  or,  if  she  had  any  less  than  one  thoa- 
sand  dollars,  what  it  was.  Her  demand  shonld  be  rejected  on  that 
ground;  nor  can  the  demand  be  made  by  the  attorney  for  the 
absent  heirs.  The  legal  representative^  of  the  children  would  be 
their  tutors.  Swiceseion  of  John  O'Loghlen,  364. 

2.  The  privilege  conferred  on  the  widow  in  necessitous  circumstances 
is  superior  to  all  other  privileges,  except  those  of  the  vendor,  and 
those  to  secure  the  payment  of  expenses  incurred  in  selling^  the 
property. 

Succession  of  George  W.  Bawls.    Opposition  to  TahleoM  of  DebtSf 
560. 

3.  The  plea  to  the  jurisdiction  is  without  weight.  The  demand  of 
the  opponent  under  article  2382  of  the  Revised  Code  for  a  marital 


fIDOW— Continued, 
portion  ia  not  the  action  of  a  oreditor  against  a  Baccesftion.  It  ia 
the  portion  which  the  law  allows  in  the  settiement  of  a  saccefiaion 
to  the  sarviying  spouse  in  necessitous  circamstaoces  where  the 
deceased  died  rich.  It  is  a  right  which  must  be  asserted  in  the 
court  charged  with  the  settiement  of  the  succession. 
8ueee88U>n  of  OalUe  N.  Newman.    OppoHtion  of  O.  W.  Newmom^ 

Oslo. 

See  Wills  akd  Testaments,  No.  1 — 8%toee88ion  of  Hampton 
JSlHot,  42. 

riLLS  AND  TESTAMENTS. 

1.  The  property  in  controversy  and  claimed  by  Davis,  belonging  t6 
the  succession  of  Elliot,  whose  domicile  was  in  Adams  county, 
State  of  Mississippi,  and  it  being  undoubtedly  the  purpose  of 
Elliot,  in  making  the  assignment  under  which  Davis  claims,  to 
conceal  his  property  from  his  wife,  whom  he  had  abandoned,  the 
court  a  qua  did  noti|^rr  in  rejecting  his  demand. 

The  title  set  up  by  Mrs.  Risley,  the  second  claimant,  can  not  be  con- 
sidered a  valid  will.  It  is  written  in  pencil  on  m  small  piece  of 
paper;  the  intention  of  the  party  to  make  a  will  is  not  manifest, 
and  there  is  no  corpus  on  which  a  will  can  operate.  The  notes 
referred  to  in  the  writing  are  not  those  involved  in  this  suit. 
Therefore  the  court  below  did  not  err  in  declaring  the  writing 
void  as  a  will  and  setting  aside  the  probate  thereof. 

The  will  relied  on  by  Mrs.  Burke,  a  th^d  claimant,  is  valid,  and 
under  it  she  is  entitled  to  the  property  of  Hampton  Elliot  as  far 
aa  he  was  able  to  make  a  testamentary  disposition  thereof  accord- 
ing to  the  laws  of  Mississippi,  the  place  of  his  domicile,  and  where 
the  will  under  consideration  was  made.*  It  is  not  snfficientiy 
proved  that  the  parties  lived  in  open  concubinage  and  were  there- 
fore not  capable  of  making  donations  to  each  other,  except  to  the 
limited  extent  allowed  by  article  1481  of  the  Bevised  Code  of  1870, 

The  rights  of  Mrs.  Elliot,  the  surviving  widow  and  fourth  claimant, 
must  be  determined  by  the  laws  of  Mississippi.  According  to 
those  laws,  said  widow  is  entitled  to  one-half  of  the  personal 
property  of  the  deceased. 

The  immovable  property  is  controlled  by  the  laws  of  this  State  and 
passed  under  the  will  to  Mrs.  Burke. 

Succession  of  Hampton  Elliot^  42. 

2.  The  motion  to  dismiss]  this  appeal  on  the  ground  that  the  appeal 
bond  was  not  executed  in  favor  of  the  clerk  can  not  prevail.  The 
bond  was  executed  in  favor  of  John  S.  Lanier,  whom  the  record 
shows  to  be  derk. 


908  in:>ex. 


/ 


WILLS  AND  TESTAMENTS— Continued. 

The  peremptory  exception  to  the  jarisdiction  of  a  special  jndpi 
issne  an  order  granting  letters  of  execatorship  raiiane  nuUeri&% 
properly  bverraled.  Under  the  facts  of  this  case  the  parish  jd 
proceeded  lawfully  in  selecting  a  lawyer  having  the  proper  qa| 
fi cations  to  preside  over  the  trial  in  his  place. 

The  instrument  admitted  to  probate  must  be  received  as  a  vrilL 
is  in  the  olographic  form,  entirely  written,  dated,  and  signed  I 

I 

i  the  testatrix.    It  is  not  essential  that  the  date  to  an  olograf^ 

}  will  should  precede  the  signature;  it  may  be  placed  below. 

:  There  is  no  fidd  commissum  in  the  will.     The  testatrix  do'    1 

a      attempt  to  put  any  property  in  the  name  of  any  person  except  \ 
f  children.    All  she  does  is  to  direct  how  that  property  shall 

[  administered  until  her  children  shall  marry. 

I  The  intention  of  the  testatrix  expressed  in  her  will  is  that  her  ba 

band  should  have  the  entire  control  of  her  children;  that  tiu 
i  should  make  their  homes  with  him,  and^that  he  should  oootn 

I    ,  their  property  until  they  married.    Her  wishes  could  not  becarrie 

out  unless  he  was  their  tutor ;  hence  it  was,  in  intendment  of  Ian 
his  appointment  as  tutor.    That  she  had  the  right  to  appoint  hii 
^^_  can  not  be  doubted. 

Because  a  cotutor  is  liable  I9  account  for  property  belongio^t 

minors  which  may  have  come  into  his  hands,  it  does  not  folki 

that  he  can  not  be  appointed  their  tutor  by  testament. 

The  declaration  of  three  of  the  five  members  of  a  family  meetli 

called  in  the  interest  6i  the  minors,  that  the  appointed  tutor  is  M 

N  a  fit  person  to  have  charge  of  the  minors,  can  not  be  taken  ial 

2  consideration.    In  the  first  place,  there  was  nothing  to  authoni 

the  family  meeting,  there  being  no  vacancy  in  the  office  of  tab 

to  be  filled.    In  the  second  place,  the  reasons  they  give  for  M 

opposition  are  entirely  outside  of  the  law.    This  court  can  notsil 

I  in  advance  that  the  mother's  choice  of  the  person  who,  in  her  opii 

ion,  was  best  fitted  to  have  charge  of  the  minors  was  ill-advised 
I  Succession  of  Mrs.  K  JB.  Fugua.  271. 

I 


\ 
\ 


■ 

I 


I 


